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PREFACE. 


The  Stnriti  and  Us  OHgin. — The  Hindu  law,  according 
to  the  Hindu  helief,  is  of  divine  origin,  heing  deriv- 
ed from  the  Vedas  which  are  revelations  from  God 
Almighty,  heard  by  BiiahmA  and  others, — whence  they 
are  also  called  "  S7'uti "  (audition  or  what  was  heard). 
BrahmA,  the  self-existent,  having  extracted  or  prepared 
this  law  from  the  revealed  ordinances  or  the  Vedas,  fully 
taught  it  to  his  grandson  the  first  Mantj,  who  again  hav- 
ing remembered  all  that  taught  the  same  to  his  sons 
MARfcHi  and  other  sages,*  denominated  "  Lords  of  creat- 
ed beings  {Prajdpatis) .  In  consequence  of  being  remem- 
bered by  Mantj  and  the  rest,  the  Hindu  law  is  term- 
ed ^'SmritV'  (recollection  or  what  was  remembered),  as  well 
as  the   "  Dharma-shdstra''     Thus  Manu  : — 

'*  The  roots  of  the  law  are  the  whole  Veda^'  fee- 
Chapter  ii,  vdchana  or  verse  6. 

Whatever  law  has  been  ordained  for  any  person  by 
Manu,  that  law  is  fully  declared  in  the  Veda  :  for  he  was 
perfect  in  divine  knowledge." — Ibid.  v.  7. 

*'  By  '  Sruii,'  or  what  wa.s  heard  from  above,  is  meant 
the  Veda ;  and  by  *  Smriti,'  or  what  was  remembered  from 
the  beginning,  the  body  of  the  law  :  those  two  must  not  be 
oppugned  by  heterodox  arguments ;  since  from  those  two 
proceeds  the  whole  system  of  duties." — Ibid.  v.  10. 

'*  From  that  which  is,  the  first  cause,  not  the  object 
of  sense,  existing  every  where  in   substance,   not   existing 

♦  Atri,  ANGiBi,  Palusta,  Pulaua,  Kratu,  Pracheta,  Vashishtha,  Bhri- 
GU,  and  NlRADA. 
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to  our  perception,  without  beginning  or  end,  was  produced 
the  divine  male,  famed  in  all  worlds,  under  the  appella- 
tions of  BbahmX. — Having  divided  his  own  substance,  the 
mighty  power  became  half  male,  half  female,  or  nature 
active  and  passive^  and  from  that  female  he  produced 
VirIj:  Know  me,  O  most  excellent  oi  BrdhmanaSy  to  be  that 
person,  whom  the  male  power  ViRi.j,  having  performed 
austere  devotion,  produced  by  himself,  me,  the  secondary 
framer  of  all  this  visible  world.  It  was  I,  who  desirous  of 
giving  birth  to  a  race  of  men,  performed  very  difficult  religi- 
ous duties,  and  first  produced  ten  Lords  of  created  beings, 
eminent  in  holiness :  .Marj[chi,  Atri,  AjgirA,  Pulastya, 
PuLAHA,  Kratxj,  PrachetI  or  Daksha,  Vashishtha, 
Bhriou  and  NIrada  :  They,  abundant  in  glory,  produced 
seven  other  Manus,  together  with  deities  and  the  mansions 
of  deities,  and  Maharshis^  or  great  Sages,  unlimited  in 
power. — He  (BrahmX,)  having  enacted  this  code  of  laws, 
himself  taught  it  fully  to  me  in  the  beginning  :  afterwards, 
I  taught  it  to  MARf  CHI  and  the  nine  other  holy  sagos.  This 
my  son  Bhrigu  will  repeat  the  divine  code  to  you  without 
omission;  for  that  sage  learned  from  me  to  recite  the 
whole  of  it."— Chap.  I.,  vs.  11,  32—36,  58,  59. 

The  Smriti  or  Dharma  shdstra  comprises  three  Kdndas 
or  Adhydyas  (Books  or  parts),  the  dchdra  (ritual)  which 
comprises  rules  for  the  observance  of  religious  rites  and 
ceremonies,  social  and  moral  duties  of  the  different  castes  ; 
the  Vydvahara  (civil  acts  and  rules,)  which  embraces 
forensic  law  and  practice  as  well  as  rules  for  private  acts 
and  contests ;  and  the  Prdyashchitta  (expiation,)  the 
atonement  or  religious  penalty  for  sin. 

Tfie  Sages  ivho  wrote  on  the  DJmrma  shdstra. — The 
Dharma  shdstra  is  to  be  sought  primarily  in  the  insti- 
tutes called  Sanhitds  of  the  holy  sages,  whose  number 
according  to  the  list  given  by  YA  jnyavalkya  is  twenty : 
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NA8HI,  33  JXbXli,34  Sumantu,  35  PAraskara,  36  Louoak- 
SHI,  and  37  Kuthumi. — Rdm-krislma  in  his  glossary  to  the 
Orijhya  or  Grijhya'Stitra  of  PJLraskara,  mentions  thirty- 
nine,  of  whom  nine  are  not  to  be  found  in  any  of  the 
above  lists.  These  (nine)  are  38  Agni,  39  Chyavana, 
40  ChhAgaleya,  41  JItukaranya,  42  PitAmaha,  43  Pra- 
jXpati,  44  BuDHA,  46  SItyIyna,  and  46  Soma*. 

There  appear  to  have  been  some  more  legislators,  name- 
ly, 47  Dhoumya,  the  priest  of  the  JPdndavas  and  author 
of  a  commentary  on  the  Yayurveda^  48  AshwalAyana,  who 
wrote  on  the  details  of  religious  acts  and  ceremonies, 
49  Atrbya,  50  OuPAJANDHANi,  51  BharadwXja,  52  Chhi- 

DAMBAKA,     53     DaTTA,    54   GOBHILA,    55    HiRANYA-KESnf, 

56  Jamadagni,  57  Kanwa,  58  KInwa,  59  Kapila,  60 
KrishnXjini,  61  KIrshnjLjini,  62  Eutsya,  63  Koutsya, 
64  LoHiTA,  65  MJLrkandeya,  66  Moudgalya,  67  NJL- 
CHIKETA,  68  PuLAHA,  69  Pousuara-sIdi,  70  SIkalya, 
71  SXkatXyana,72  S1ndilya,73  Satya-vratra,  74  Souna- 
KA,  75  SuMATi,  70  Vatsya,  77  VIrshXyani,  78  VyAgra, 
79  VyIgra-pIda,  and  80  YIska. 

Besides  the  above,  there  were  very  likely  some  other 
sages  who  wrote  on  the  Dharma  shdstra^  and  who  may  bo 
discovered  (as  said  by  Messieurs  West  and  Buhler)  by 
a  further  search  for  MS.  and  more  accurate  investigation  of 
commentaries,  compilations  and  digests. 

Several  Sanhitds  are  sometimes  ascribed  to  one  of  the 

above   named   sages — his  greater   or   abridged   institutes 

(Fr/AaY  or /cr^r Aw),  and  his  work  when   old  (Vriddha)^   as 

Vrihat  Manu  Sanhitdy  Lajhu  Manu  Sanhiid,  and  Vriddha 

Maim  Sanhitd. 

•  Professor  Stenzler  onumerates  forty-six  legislators,  who  are  the  same  a.s 
those  mentioned  in  the  lists  of  Yj^jntavalkya,  Par^shara,  Fadma-pnrdna,  and 
Rdnikrishiia,  jdready  given,  and  he  considers  their  Sanhitds  all  to  be  extant, 
having  himself  met  with  quotations  from  all ;  except  from  those  of  Agni, 
Kuthvmi,  Budha,  ShdiCyana,  and  Soma. 
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By  PABAraABA,  author  of  one  of  the  Sanhitds,  (refer- 
ring to  the  Hindti  division  of  the  world  into  four  ages,) 
are  assigned,  as  appropriate  to  the  Krila-yuga^  or  first  age, 
the  institutes  of  Manxj,  to  the  Tretd  or  second,  the  ordi- 
nances of  GoUTAMA,  to  the  Dwdpara  or  third,  those  of 
Shankha  and  Likhita,  and  to  the  Kali  or  fourth,  (the 
present  sinful  or  iron  age  as  it  is  deemed,)  his  (PabI- 
shaba's)  own  ordinances.  That  distinction,  however,  does 
not  seem  ever  to  have  been  actually  observed,*the  institutes 
of  all  and  every  one  of  the  sages  being  respected 
as  of  equal  authority  next  to  those  of  Manu. 

Manu  and  his  Institutes. — The  Mdnava  dharma  shds* 
tra  is  above  all  of  them  :  it  is  regarded  by  us  Hindtis  as 
next  in  sanctity  to  our  scriptures,  the  Vedas,  and  is.  the 
oldest  of  the  memorial  laws.  The  author  of  the  Maiiu- 
sanhitd  is  that  Manu,  who  is  Stodyamhhuva  (sprung  from 
the  Self-existent).  He  is  the  grandson  of  BbahmI  and 
the  first  of  the  seven  Manus  who  governed  the  world.  It 
was  he  who  produced  the  holy  sages  and  the  rest,  and  was 
not  only  the  oldest  but  also  the  greatest  of  the  law-givers 
after  BbahmI.! 


*  In  fact,  had  PabIshara's  Smriti  alone  been  adopted  as  the  dharma  ahdstra 
of  the  present  age,  it  would  not  have  l^een  sufficient  for  the  pui'pose  ;  inasmuch 
as  the  Vyavahdra  kdnda  is  entirely  wanting  in  his  institutes  :  ho  that  a  pro- 
fessed commentary  on  this  Smriti  (which  will  be  hereafter  noticed)  is  foundea,  in 
this  respect,  upon  nothing  belonging  exclusively  to  ParIshara,  beyond  a  verse 
extracted  from  the  dchdra  or  the  first  kdnda  purporting  merely  that  the  princes 
of  the  earth  are  in  this  age  enjoined  to  conform  to  the  dictates  of  jiistice.  Vide 
Str.  H.  L.  Pref.  pp.  xii,  xiii. 

t  This  is  manifest  from  the  verses  of  Manu-aanhitd  already  cited  at  pp.  i  &  u. 
Dr.  Max  Miiller,  at  the  conclusir>n  of  his  letter  to  Mr.  Morley,  says  : — "  It  is 
evident  that  the  author  of  the  metrical  code  of  law  speaks  of  the  old  Manu  as 
of  a  person  different  from  himself,  when  he  says  (Ch.  x,  t^.  63  :)  '  Not  to  kill,  not 
to  lie,  not  to  steal,  to  keep  the  body  clean  and  restrain  the  senses  ;  this  was  tho 
short  law  which  Manu  proclaimed  amongst  the  four  ciistes.'"  And  seeing  Manu 
spoken  of  in  the  third  person  he  conjectures  that  the  author  of  the  metrical  code 
of  Mdnava  dharma  shdstrd  was  not  the  first  of  all  the  Manus.  This  must  have 
proceeded  from  his  not  bearing  in  mind  that  the  laws  of  Manu  were  rehearsed 
to  the  Rishis  by  Brigu  who  of  course  mentions  Manu  in  the  third  person  ;  con- 
sequently it  was  quite  consistent  that  this  sage,  after  imparting  the  dictum  of 
Manu  as  in  the  verse  cited^  should  say  :  *'  this  was  the  law  which  Manu  pro- 
claimed among  the  four  castes.*'    Thus  another  Manu  is  not  tho  author  of  the 
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Besides  the  usual  matters  treated  of  in  -a  code  of  laws, 
the  Laghu  sanhitd  of  Manij,  (which  comprises  in  all  2,68  > 
shlokaa  or  couplets,  and  is  divided  into  twelve  chapters,) 
comprehends  a  system  of  cosmogony,  the  doctrines  of 
metaphysics,  precepts  regulating  the  conduct,  rules  for 
religious  and  ceremonial  duties,  pious  ohservances,  and 
expiation,  and  abstinence,  moral  maxims,  regulations 
concerning  things  political,  military,  and  commercial,  the 
doctrine  of  rewards  and  punishments  after  death,  and  the 
transmigration  of  souls  together  with  the  means  of  at- 
taining eternal  beatitude.* 


code  speaking  of  the  old  Manu  as  a  different  person  from  himself,  but  it  is 
Bhriou  who  does  so.  Besides,  it  was  an  ordinary  custom  with  the  ancient 
sages  to  refer  to  themselves  in  the  third  person.  (  Vide  Preface  to  Manu  by 
Sir  Wiliiam  Jones,  p.  xiii.)  And  it  will  appear  on  reference  to  Manu  Chapter  I, 
verses  38,  57,  58, 59,  and  60  {antef  pp.  1  &  2,)  that  the  first  Manu,  who  is  Swdyam- 
bhuva,  (sprung  from  the  Self -existent ,)  learnt  the  law  from  BrahmI  and  taught  it 
to  the  ten  holy  sages  including  Bhrigu,  who,  appointed  by  Manu  to  promulgate 
his  laws,  repeated  the  divine  code  to  the  liishis.  It  is  moreover  asserted  in  the 
Preface  to  the  Sanhitd  of  NjIrada,  a  son  of  the  Swdyambhuva,  that  the  same 
Manu  having  composed  his  code  in  a  hundred  thousand  ahlokas  or  couplets, 
arranged  under  twenty-four  heads  in  a  thousand  chapters,  delivered  the  work  to 
KlRADA,  the  sage  among  gods.  Thus  there  can  be  no  doubt  that  the  author  of 
the  vrihat  Manu-eanhitd  was  the  first  of  all  the  Manus  ;  and  it  appears  from 
the  above  verses  that  Laghu  Manu-sanhitd  which  we  see  was  taught  to,  and  re- 
hearsed by,  Bhriou. 

♦  Various  dates  have  been  suggested  by  the  European  scholars  who  have  en- 
deavoured to  ascertain  the  period  of  the  comiK)sition  of  the  code  of  Manu's  laws. 
Chezy  and  Deslongthampes,  (the  latter  of  whom  professes  to  have  formed  his 
opinion  from  an  examination  of  the  code  itself,)  conceive  that  it  was  composed  in 
the  J 3th  century  previous  to  the  Christian  era.  Schlegel  gives  it  as  his  decided 
and  well  considered  opinion,  *  quod  multorum  annorum  meditatio  me  docuit,^  that 
the  laws  of  Manu  were  promulgated  in  India  at  least  as  early  as  the  seventh 
century  before  Alexander  the  Great,  or  about  a  thousand  years  before  Christ. 
He  places  the  lidmdvana  of  YIlmIki  at  about  the  same  date,  and  doubts  which 
of  them  was  the  older.  Elphinstone,  who  is  incUned  to  attribute  great  antiquity 
to  the  institutes  of  Manu  on  the  ground  of  difierence  between  the  laws  and 
manners  therein  recorded  and  those  of  modern  times,  and  from  the  proportion 
of  the  changes  which  took  place  before  the  invasion  of  Alexander  the  Great, 
infers  that  a  considerable  period  had  elapsed  between  the  promulgation  of  the 
code  and  the  latter  epoch  ;  and  he  fixes  the  probable  date  of  Manu,  to  use  his 
own  words  '  very  loosely*  somewhere  about  half  way  between  Alexander  (in  the 
fourth  century  before  Christ,)  and  the  Vedas  (in  the  fourteenth.)  Professor 
Wilson  thinks  that  the  work  of  Manu,  as  we  now  possess  it,  is  not  of  so  ancient 
a  date  as  the  Edmdi/ana  ;  and  that  it  was  most  probably  composed  about  the 
end  of  the  third  or  commencement  of  the  second  century  before  Christ.  Sir 
William  Jones's  inference,  founded  on  a  consideration  of  the  style,  is,  however, 
opposed  to  the  learned  Professor^s  conclusion.  Sir  William  says,  and  with 
reason  too  :  '^  the  Saoskrit  of  the  three    Vidcu,  that  of  the  Mdnava  dharma 
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The  other  sages  wrote  Sanhitde  on  the  same  model, 
and  they  all  cited  Manu  as  their  authority,  whose  Sanhitd 
must  therefore  be  fairly  considered  to  be  the  basis  of  all  the 
text-books  on  the  system  of  Hindti  jurisprudence.  The 
law  of  Manu  was  so  much  revered  even  by  the  sages  that 
no  part  of  their  codes  was  respected  if  it  contradicted 
Manu.    The  sage  Vrihaspati,  now  supposed  to  preside 


th&itru^  and  that  of  the  Purdncu  (of  which  the  Rdmdyana  is  one,)  differ  from  each 
other  in  pretty  exact  proportion  to  the  Latin  of  Numa,  from  whoso  laws  entire 
sentences  are  preserrea,  that  of  Appiafi  which  we  see  in  the  fragments  of  the 
twelve  tables,  and  that  of  Cicero  or  of  Lucretius,  where  he  has  not  affected  an 
obsolete  style  :  if  the  several  changes,  therefore,  of  the  Sanskrit  and  Latin  took 
place,  as  we  may  fairly  assume,  in  times  very  nearly  proportional,  the  Vedas 
must  have  been  written  about  three  hundred  years  before  these  institutes  and 
about  six  hundred  years  before  the  Purd  not."  He  then  remarks:  '<the  dialect 
of  Manu  is  even  observed  in  many  passages  to  resemble  that  of  the  Vedas, 
particularlv  in  a  departure  from  the  more  mocfern  grammatical  forms,  whence  it 
must  at  nrst  view  seem  very  probable  that  the  laws  now  brought  to  light  wero 
ooDsiderabiy  older  than  those  of  Solon  or  even  of  Lycurgus,  although  the  pro- 
mulgation of  them  before  they  were  reduced  to  writing  might  have  been  coeval 
with  the  first  monarchies  established  in  Asia."  Upon  such  and  other  grounds  he 
fixes  the  date  of  the  actual  text  at  about  the  year  1280  before  Christ.  Thus 
these  opinions  as  to  the  date  of  the  institutes  of  Manx;,  being  founded  not  on 
any  historical  or  positive  proof,  but  mere  conjecture,  are,  as  might  have  been 
expected,  contradictory  ana  quite  inconclusive.  Now  if  the  sa^e  NIrada  be 
beueved,  he  asserts  in  the  preface  to  his  law  tract,  that  Manu,  having  composed 
the  laws  of  BrahmI  in  a  nundred  thousand  shlokas  or  couplets,  arranged  imder 
twenty-four  heads  in  a  thousand  chaj)ters,  delivered  the  work  to  him  (NIrada. 
the  sage  among  gods)  who  abridged  it  tor  the  use  of  mankind  in  twelve  thousand 
verses,  and  gave  them  to  the  son  of  Bhrigu  named  Su-icati,  who,  for  the  greater 
ease  of  the  human  race,  reduced  them  to  four  thousand.  Hence  it  appears  that 
the  Vrihat  (large)  Jkfanu-^anhitd  was  composed  by  Manu  himself.  The  abridged 
metrical  coae  of  Manusanhitd  in  question,  appears  also  from  the  text  of  the  very 
work  to  have  been  composed  during  Manu*s  time,  (as  will  be  known  from  the 
verses  58,  59,  and  60,  already  cited  at  p.  i.)  It  remains  to  determine  the  epoch  of 
Manu's  existence.  This,  in  the  absence  of  other  evidence,  should  be  believed  to 
be  the  same  as  stated  in  the  Hanu-sanhitd  before  us,  that  is,  he  flourished  in  the 
beginning  of  the  world,  being  progenitor  of  the  races  human  and  divine. — See 
ante  pages  i  &  ii. 

Sir  William  Jones,  after  saying  'we  cannot  but  admit  that  Minos.  Mneues,  or 
Mneuis  have  only  Greek  terminations,  but  that  the  crude  noun  is  composed  of 
the  same  radical  letters  both  in  Qreek  and  Sanskrit'  ;—  and  leaving  others  to  de- 
termine whether  our  Menus  (or  Afenu  in  the  nominative,)  the  son  of  BrahhA, 
was  the  same  personage  with  Minos  the  son  of  Jupiter  and  the  legislator  of  the 
Cretans  (who  also  is  supposed  to  be  the  same  with  Mneuis  spoken  of  as  the  first 
lawgiver  receiving  his  laws  from  the  chief  Egyptian  deity  Hermes,  and  Menes 
the  first  king  of  the  Eg>T[)tian8)  remarks  :  "  Ddra-shelcoh  was  persuatled,  and  not 
without  sound  reason^  that  the  first  (ddima)  Manu  of  the  Brdhmanas  could  be 
no  other  person  than  the  progenitor  of  mankind,  to  whom  Jews,  Christians,  and 
Musulmans  unite  in  giving  the  name  of  Adam" 

The  learned  writer  further  remarks : — "The  name  of  Manu  (like  Menes,  mens, 
and  ffUnd,)  is  clearly  derived  from  the  root  {man  or)  men  to  understand,  and  it 
signifies,  as  all  the  Pundits  agree, '  intelligent,'  particularly  in  the  doctrines  of 
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over  the  planet  Jupiter,  says  in  his  law  tract,  that  *  Manu 
held  the  first  rank  among  legislators,  because  he  had  ex- 
pressed in  his  code  the  whole  sense  of  the  Veda ;  that  no 
code  was  approved,  which  contradicted  Manu  ;  that  other 
shdatras  and  treatises  on  grammar  or  logic  retained  splen- 
dor so  long  only  as  Manu,  who  taught  the  way  to  just 
wealth,  to  virtue,  and  to  final  happiness,  was  not  seen  in 
competition  with  them/  VyAsa  too,  the  son  of  PakAshaka 
before  mentioned,  has  decided,  that  the  Veda  with  its 
Angas  or  the  six  compositions  deduced  from  it,  the  reveal- 
ed system  of  medicine,  the  Purdnas  or  sacred  histories, 
and  the  code  of  Manu,  were  four  works  of  supreme  author- 
ity, which  ought  never  to  be  shaken  by  arguments  merely 
human.  Above  all  Manu  is  highly  lionored  by  name  in 
the  Veda  itself  where  it  is  declared  that  *  what  Manu  pro- 
nounced was  a  medicine  for  the  soul/ 

The  Sanhitds  of  other  sages. — The  following  is  a  concise 
description  of  the  Sanhitds  written  by  several  of  the  other 
sages  (rishis). 

the  VedaSf  which  the  composer  of  our  Dharma  thdatra  must  have  studied  very 
diligently,  since  great  numbers  of  its  texts  changed  only  in  a  few  syllables  for 
the  sake  of  the  measure,  are  intersi^ersed  throughout  the  work. — A  spirit  of  sub- 
lime devotion,  of  benevolence  to  mankind,  and  of  amiable  tenderness  to  senti- 
ent creatures  i>ervades  the  whole  work  ;  the  style  of  it  has  a  certain  austcro 
majesty  that  sounds  like  the  language  of  legislation  and  extorts  re.si)ectful  awe  ; 
the  sentiments  of  independence  on  all  beings  but  God,  and  harsh  admonitions 
even  to  kings,  are  tiTily  noble  ;  and  the  panegyrics  on  the  Gayalrlf  the  mother 
(as  it  is  called)  of  the  Vedas,  prove  the  author  to  have  adored  (not  the  visihio 
material  sun,  but)  that  divine  incomparable  greater  ligftt,  (to  use  the  words  nf 
the  most  venerable  text  of  Indian  Scripture,)  which  illumines  all,  delights  all, 
from  which  all  proceed,  to  which  all  must  return,  and  which  alone  can  eiadiciito 
(not  our  visual  organs  merely,  but)  our  souls  and  our  intellects." 

Mr.  Morley,  the  author  of  the  Analj'tical  Digest,  who  in  his  introduction  to 
the  Hindti  law  has  cited  the  observations  of  the  Sanscrit  scholars  of  Eurt>i>e, 
makes  this  concluding  remark  : — "  whatever  may  bo  the  exact  x)eriod  at  which 
the  Ifdnava  dfuxrma  shdstra  was  composed  or  collected,  jt  is  undoubtedly  of 
very  great  antiquity,  and  is  eminently  worthy  of  the  attention  of  the  scholar, 
whether  on  account  of  its  classical  beauty  ;  and  proving  as  it  docs  that,  even  at 
the  remote  epoch  of  its  composition,  the  Hindiis  had  attained  to  a  high  degree  of 
civilization,  or  whether  we  regard  it  as  held  to  be  a  divine  revelation,  and  eonse- 
quently  the  chief  guide  of  moral  and  rehgious  duties,  by  nearly  uf  a  hundred 
millions  of  beings." — Morley's  Digest,  Vol.  I.  Introd.  p.  cxcvii. 

The  other  Sansciit  scholars  too  of  Europe  do  not,  and  cannot,  deny  that  the 
SaiihUd  of  Manu  is  the  most  ancient  or  the  first  work  of  law. 
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Atri  composed  a  remarkable  law  treatise  in  verse, 
which  is  still  extant. 

Vishnu  is  the  author  of  an  excellent  law  treatise, 
which  is  for  the  most  part  in  verse.  HA  RITA  wrote  a 
treatise  in  prose.  Metrical  abridgments  of  both  these 
works  are  also  extant. 

YAjnavalkya  appears,  from  the  introduction  to  his 
own  institutes,  to  have  delivered  his  precepts  to  an  audience 
of  ancient  philosophers  assembled  in  the  province  of 
Mithila.  The  institutes  of  YAjnavalkya  are  second  in 
importance  to  Manu,  and  have  been  arranged  in  three 
books  :  viz.  A  chdra,  Vyavahdra^  and  Frdyaachitta  kdndaa 
containing  one  thousand  and  twenty- three  couplets.* 

UsanA  (crude  form  Usanas)  composed  his  institutes 
in  verse,  and  there  is  an  abridgment  of  the  same. 

AngirI  (crude  form  Angiras)  wrote  a  short  treatise 
containing  seventy-two  couplets. 

Yama  composed  a  short  treatise  containing  one 
hundred  couplets. 

ApASTAMBA  was  the  author  of  a  law  treatise  in  prose, 
which  is  extant  as  well  as  an  abridgment  of  it  in  verse. 

The  metrical  abridgment  only  of  the  institutes  of 
Samvarta  is  found  in  this  country. 


*  The  age  of  this  code  cannot  be  fizod  with  any  certainty,  but  it  is  of 
considerable  antiquity,  as  indeed  is  proved  by  passages  from  it  being  found  on 
inscriptions  in  every  part  of  India,  dated  in  the  tenth  and  eleventh  centuries 
aft^r  Christ.  "  To  have  been  so  widely  diftiised,"  says  Professor  Wibon,  "  and  tO 
have  then  attained  a  general  character  as  an  authority,  a  considerable  time  must 
have  elat)sed  ;  and  the  work  must  date,  therefore,  long  prior  to  those  ins- 
criptions. In  addition  to  this,  passages  from  YIjnyavalkya  are  found  in  the 
Paiicha-tantrOf  which  will  throw  the  date  of  the  composition  of  his  work  at  least 
as  far  back  as  the  fifth  century,  and  it  is  probable  even  that  it  may  have  origin 
nated  at  a  much  more  remote  period.  It  seems,  however,  that  it  is  not  earlier 
than  the  second  century  of  the  Chritian  era,  since  Professor  Wilson  supposes  the 
name  of  a  certain  Muni^  Nanakay  which  name  is  found  in  YIjntavalkta's 
institutes,  ori^oated  about  that  time. — Morle/s  Introduction  to  the  Hindd 
Law,  pp.  xi,  ixu 
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KiTxiYANA  is  the  author  of  a  clear  and  almost  full 
treatise  on  law,  and  also  wrote  on  grammar  and  other 
subjects. 

An  abridgment  of  the  institutes,  if  not  the  code  at 
large,  of  Vrihaspati,  is  extant. 

The  treatise  of  ParIshara,  which  consists  of  the  dchdra 
and  prdyaschitta  kdndaSy  is  extant. 

VyAsa  is  the  reputed  author  of  the  Purdnas  :  he  is 
also  the  author  of  some  works  more  immediately  connected 
with  the  law. 

Sankha  and  Likhita  are  the  joint  authors  of  a  work 
in  prose,  which  has  been  abridged  in  verse  :  their  separate 
treatises  respectively  in  prose  and  poetry  are  also  extant. 

Daksha  composed  a  short  law  treatise  in  verse  which 
is  in  existence. 

GoUTAMA  is  the  author  of  an  elegant  treatise  although 
texts  are  cited  in  the  name  of  his  father  Gotama,  the  son 
of  TJtathya. 

SItItapa  is  the  author  of  a  treatise  on  penance  and 
expiation,  of  which  an  abridgment  in  verse  is  extant. 

Vashishtha  is  the  last  of  twenty  legislators  named  by 
YIjnavalkya  :  his  elegant  work  in  prose  is  intermixed 
with  verse. 

Of  the  Sanhitd  of  NJIrada  only  one  Chapter  on  Civil 
and  Criminal  Law  is  in  existence. 

The  SanUtds  of  the  sages  Nos.  21,  26,  28,  29,  31,  43, 
44,  48,  61,  66,  64,  72  and  74,  (of  which  some  are 
in  prose,  some  in  verse,  and  some  partly  in  prose  and 
partly  in  verse)  are  in  existence.  But  of  the  Sanhitds  of 
most  of  the  other  sages  only  some  vachanas  or  texts  are 
found  cited  and  quoted  Jn  the  commentaries,  compilations 
and  digests. 

Collections  of  Smritisy  or  extracts  from  them,  such  as 
the  Chaturvinsati^  Shat-trinsat,  (extracts  from  24  and  36 
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Smritts),  Kokila  and  Saptarshi  Smritis,   are   said  to  be 
extant. 

The  works  of  the  sages  do  not  treat  of  every  subject 
as  the  institutes  of  Manu  do  ;  and  it  is  the  opinion  of  the 
Pandits  that  the  entire  work  of  none  of  the  sages,  with 
the  exception  of  Manu,  has  come  dow^  to  the  present 
times.     It,,  as  it  now  exists,  is  incomplete. 

Commentaries, — There  are  glosses  and  commentaries  on 
some  of  the  principal  institutes,  which  last,  but  for  them, 
would  have  been  very  imperfectly  understood,  nay  some 
parts  thereof  would  have  been  given  up  as  unmeaning  or 
obsolete.  Various  glosses  on  the  institutes  of  Manu  are  said 
to  have  been  written  by  the  munis  or  holy  sages,  whose 
treatises  were  esteemed  as  next  to  the  institutes  them- 
selves. These,  except  that  of  BnAaum,  do  not  appear  to 
be  extant.  Among  the  modern  commentaries,  that  by 
MedhAtithi,  son  of  VfRA-swAMf  Bhatta,  which  having 
been  partly  lost,  has  been  completed  by  other  hands  at  the 
court  of  Madana-pAla,  a  prince  of  Diffhy  that  by  Gobinda- 
kIja,  and  thatby  DHARANf-DHARA  were  in  great  repute 
until  the  appearance  of  KulliJka  Beatta's  commentary, 
which  has  preference  over  the  other  glosses,  being  consi- 
dered by  the  pandits  to  be  the  shortest  and  yet  the 
clearest  and  most  useful.*  The  glosses  of  Manu  denomi- 
nated theMddhavi  by  ShAtanAchIrya  and  the  Nanda- 
rdja-krit  by  Nanda-  rIja  appear  to  bo  known  among  the 
Mahrattas,  and  the  former  to  be  of  general  authority 
especially  in  the  Carnatic.  The  commentary  denominated 
Manwartha-chandrikd  appears  also  to  be  a   work   of  cele- 


•«At  length  appeared,"  sajB  Sir  William  Jones,  **Kulli5kx  Bhatta, 
a  Brdhmana  of  Bengal,  who,  after  a  painful  course  of  study  and  the  collation  of 
numerous  manuscripts,  produced  a  work,  of  which  it  may,  perhaps,  be  said  very 
truly,  that  it  is  the  shortest  yet  the  most  luminous,  the  least  ostentatious  yet  the 
most  learned,  the  deepest  yet  the  most  agreeable  commentary  ever  composed  on  anj 
author,  ancient  or  modem,  European  or  Asiatic." 
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brity.*  Another  commentary  on  Manu  called  the  Kama- 
dhenu  appears  to  exist  and  is  cited  by  Sri'dhardchdi^ya 
in  his  Smriti-sdra. 

An  excellent  commentary  on  the  institutes  of  Vishnu, 
entitled  the  Voijoyanti  was  written  by  Nanda  Pandita, 
who  is  also  the  author  of  a  commentary  on  the  institutes 
of  PabIshara. 

The  copious  gloss  of  Apardrka  of  the  royal  house  of 
Silara  is  supposed  to  be  the  most  ancient  commentary  on 
the  institutes  of  YIjnavalkya,  and  accordingly  earlier 
than  the  more  celebrated  commentary  on  the  institutes  of 
that  sage, — the  Mitdkshard  of  VijnIneshwara.  A  com- 
mentary on  YIjnavalkya  was  also  written  by  Deva- 
BODUA,  and  the  one  written  by  Bishwa-riJpa  is  often  cited 
in  the  Digests. 

The  Dipa-kcdikd  by  Shijla  pAni,  which  is  likewise  a 
commentary  on  YJLjnavalkya,  is  in  deserved  repute 
with  the  Bengal  school. t 

The  Mitdkshard  of  VijnIneshwara  or  VijnIna  Yoaf, 
a  celebrated  ascetic,  although  professedly  a  commentary 
on  the  institutes  of  YJLjnavalkya,  is  in  fact  a  general 
and  excellent  digest.  By  citing  the  other  legislators  and 
writers  as  authority  for  his  explanation  of  YJLjnavalkya's 
text  which  he  professes  to  illustrate,  and  expounding  their 
texts  in  the  progress  of  his  work,  and  at  the  same  time 
reconciling  the  seeming  discrepancies,  if  any,  between 
them,  and  the  text  of  his  author,  and  thus  establishing 
his  own  opinion,  VijnIneshwara  has  surpassed  all  those 
writers  of  commentaries  which  partake  of  the  nature   and 

•  This  work  was  used  by  Monsieur  Deslongcliamps  in  the  preparation  of  his 
edition  of  the  institutes  of  ^Ianu,  and  iu  his  opinion  it  is  in  many  instances 
more  precise  and  clear  than  the  gloss  of  Kullx^ea  Bhatta. 

f  SHtTLA-P^Ni  was  a  native  of  Nithildy  he  resided  at  Sahuria  in  Bengal,  and 
wrote  also  a  treatise  on  penance  and  expiation,  which  ii  in  great  repute  with  both 
•chools. — Coleb.  Dig.  Pref.  p.  xviii. 
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combine  the  utility   of  regular  digests  with  their  original 
character  as  commentaries. 

KuLLiJKA  Bhatta,  the  celebrated  author  of  the  com- 
mentary on  the  Mdnava  dharma  ahdstra,  wrote  also  a  gloss 
on  the  text  of  Yama,  brother  of  the  7th  Manu. 

The  text  book  of  Goutama  was  commented  upon  by 
Haba-d  aitIchIrta.  * 

The  VaradX-bIjya,  by  VaradI-RIja,  is  a  general 
digest,  but  it  may  be  placed  among  the  commentaries, 
since  it  is  principally  framed  on  the  institutes  of  Ni^RADA. 
It  is  a  work  of  authority  in  the  Southern  schools  and 
especially  in  the  Drdvida  country. 

The  Mddhatdya^  or  Mddhavya,  though  a  commentary 
on  the  A  chdra  and  Trdt/aschitta  kdndas  of  the  institutes  of 
ParXshara,  is  in  fact  an  excellent  digest  and  is  of  great 
authority  in  the  southern  part  of  India.t 

Necessity  for  a  Digest. — The  doctrines  of  the  holy 
sages  do  not,  however,  agree  in  all  respects ;  nay,  on  certain 
points,  they  differ  even  from  those  of  Manu  himself;  but 
it  is  not  optional  with  us  to  reject  any  of  them,  for  Manu 
enjoins :  ''  When  there  are  two  sacred  texts  apparently 
inconsistent,  both  are  held  to  be  law ;  for  both  are  pro- 
nounced by  the  wise  to  be   valid  and  reconcilable  ;"   and 

•  This  comnientator  was  a  resident  of  Drdvida,  and  is  famous  for  his  other 
compositions :  his  work,  in  wliich  he  occanionally  quotes  other  MnritU,  is  called 
Mithhthard,  and  must  not  be  confounded  with  VuNiNESHwARA's  treatise  of  the 
same  name. 

t  This  work  was  composed  by  VidtIrakta  Sw^iif,  the  eminently  learned 
minister  of  the  founder  of  Vidydnagara,  who  living  in  the  fourteenth  century,  may  be 
considered  to  have  been,  as  it  were,  the  lawgiver  of  the  last  Hindu  dynasty.  Of 
the  first  and  third  kdndas  of  this  celebrated  work,  to  which  the  author  gave  the 
name  of  his  brother  MiDHAvicHiBTA,  the  basis  is  the  text  of  PabIshara  ;  but  as 
ban  been  already  explained,  having  for  the  second,  nothing  of  that  Smriti  to 
proceed  upon,  it  became  in  fact,  though  not  in  name,  a  general  digest  of  all  the 
legal  authorities  prevalent  at  the  time  in  the  southern  part  of  India.  However 
this  may  detract  in  some  degree  from  its  value  as  being  founded  in  truth  upon  no 
particular  text,  the  general  fame  of  the  author  is  so  great,  resting  a.^  it  does,  not 
upon  this  work  alone,  but  upon  others  al.*<o,  particularly  on  his  cx)mmentary  upon 
the  Vedat ;  that  among  his  more  ardent  admirers,  he  is  held  to  have  been  an  iucar- 
D' tion  of  Shiva,--  Str  IL  L.  Pref.  pp.  xv,  xvi. 


the  same  is  the  case^  says  the  commentator  KULLti&A 
Bhatta  with  the  texts  of  the  holy  sages.  Under  such  cir* 
cumstances  reconciliation  of  the  contradictions  and  discre-^ 
pancies  was  the  only  remedy  left.  Hence  arose  the  neces- 
sity of  a  complete  digest,  which,  after  harmonising  the 
conflicting  authorities,  might  lay  down  the  rules  to  be 
followed  in  practice. 

Digests, — Several  digests  have  for  that  purpose  been 
composed  by  lawyers  of  different  parts  of  India.  And 
since  the  use  of  digests,  the  institutes  of  the  sages  are  not 
regarded  as  themselves  of  final  authority,  which  is  to  be 
sought  in  the  conclusions  and  decisions  of  the  authors  of 
the  several  digests  and  the  commentaries  partaking  of  the 
nature  of  digests,  with  reference,  however,  to  the  schools 
to  which  they  respectively  belong  (and  which  will  be 
presently  noticed).*  Even  the  institutes  of  Manu,  the 
foundation  of  the  body  of  Hindii  law,  are  in  modern 
times  looked  upon  as  a  work  to  be  revered  rather  than  to 
be  implicitly  followed. 

The  digests  in  general  contain  texts  taken  from  the 
sanhitdSf  with  occasional  comments  thereupon  and  pas- 
sages reconciling  their  apparent  contradictions  in  fulfil- 
ment of  the  precept  of  the  great  lawgiver,  Manu.  They, 
moreover,  contain  frequent  citations  from  other  digests  for 
the  purpose  of  correcting  or  confuting  tlieir  decisions  or 
corroborating  their  own.  Occasionally  texts  of  the  Sruti 
or  Vedas  and  Purdnas  are  quoted  as  authorities.  The  Sruti 
is  respected  as  the  highest  authority,  and  the  Purdnas  as 
next  to  the  Smriti,  which  itself  is  next  to  the  Sruti.  In 
forming  their  opinions  and  giving  decisions  the  authors  of 
the  digests  often  have  had  recourse  to  the  following  gene- 


*  And  opinions  on  points  of  law  as  current  in  a  particular  school  are  given  by  the 
pandits  or  lawyers  either  in  the  language  of  the  author  of  a  local  digest  (if  suited 
for  the  purpose,)  or  in  their  own,  which,  however,  must  harmonise  the  exnositions 
of  one  of  the  local  digests  implicitly  followed  as  authority,  and,  in  either  case, 
texts  of  sages,  if  there  be  any,  corroborative  of  those  opinions  and  expositions. 
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ral  maxims  and  texts:  '^A  principle  of  law  establised  in 
one  instance  should  be  extended  to  other  cases  also,  pro- 
vided there  be  no  impediment."  "  Between  rules  general 
and  special^  the  special  is  to  prevail.'*  "If  there  be  a 
contradiction  between  a  Sruti  and  a  Smriti,  the  former  is 
to  be  followed  in  preference  to  the  latter  ;  but  if  there  be 
no  such  contradiction,  the  Smriti  should  be  acted  upon 
by  the  virtuous  just  as  the  Vedo£^  (JAbAli).  *'  Should 
there  be  a  contradiction  between  a  Sruti,  and  a  Smriti,  the 
former  must  be  followed  without  consideration  of  any 
matter"  {Bhabishya  Furdna).  "  Wherever  contradictions 
exist  between  Sruti,  Smriti  and  Purdna,  there  the  Sruti  is 
to  be  preferred  ;  but  where  a  contradiction  exists  between  a 
Smriti  and  a  Purdna,  there  the  Smriti  is  to  be  adopted  in 
preference"  ( VyIsa).  "  If  two  texts  (of  Biahis )  differ, 
reason  (or  that  which  it  best  supports)  must  in  practice 
prevail"  (YAjnavalkya). 

The  schools  of  law. — The  various  digests  have  not,  how- 
ever, treated  of  all  parts  of  the  Dharma  shdstra,  nor  have 
they  arrived  at  the  same  conclusion.  The  variations  in  the 
doctrines  of  the  digests  have  led  to  the  formation  of  the 
different  schools.  The  digests,  with  reference  to  the  dis- 
crepancies existing  among  them,  may  be  said  to  be  of  five 
classes,  each  of  which  has  been  adopted  as  an  authority  in 
some  particular  part  of  India,  and  thus  have  been  formed 
the  five  schools  or  divisions  of  Hindti  law.  These  schools 
are — *  the  Gouriya  or  Bengal,  the  Benares,  the  Mithila,^ 

•  The  Mithtld  school  is  that  of  ancient  Tirhoot  ( ToirahhvJcti).  In  the 
Vrihat  Vishnu  purdna,  the  boundaries  and  area  of  the  Mithild  country  are 
specified  as  follows,: — **From  the  river  KovshiH  to  Gundalci  the  length  (of  the 
country)  is  said  to  be  twenty  four  YqjaiiaSf  (about  192  miles),  and  from  the 
streams  of  the  Ganges  to  the  forests  of  the  Bimala^d,  the  breadth  of  the  coimtry 
is  said  to  be  sixteen  Tojanas  (about  128  miles.)"  Hence  Mithild  contains  part 
of  Pumea,  part  of  Bhagulpore,  part  of  Monghyr,  part  of  Sarun,  and  the  whole 
of  modem  Tirhoot^  lately  subdivided  into  the  districts  of  Tirhoot  and  Dur- 
bbanga.  See  the  map  of  MithUd,  which  is  attached  to  the  translation  of  the 
VivdcSa^chifUd-mani,  by  Baboo  Prosunno  Coomar  Tagore,  and  which  exactly 
corresponds  with  the  aliove  description  ;  see  eJso  this  part  of  the  Sanskrit  preface. 
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the  Mahdrdshtra  (Maliratta),  and  the  Drdvida*  The 
original  Smritis  are  of  course  common  to  all  the  schools, 
but  they  have  each  given  the  preference  to  the  doctrines 
inculcated  in  particular  digests ;  and  the  texts  of  the  sages 
must  be  used  in  the  same  sense  as  expounded  in  the  parti- 
cular digests  adopted  in  each  of  the  schools.  Of  these  five 
schools,  two  may  be  said  to  be  the  principal, — the  Benares 
and  Bengal ;  the  other  three  being  in  most  respects  as- 
similated to  the  Benares  school. 

The  books  preferentially  used  in  each  school. — The 
Mitdkshard  of  VijnXneshwara  is  the  chief  guide  of  the 
Benares  school,  and  one  of  the  chief  guides  of  the  Mi- 
thild,  Mahratta  and  Drdvida  schools,  and  is  one  of  the 
greatest,  and,  indeed,  if  we  take  into  consideration  the 
extent  of  its  influence,  the  greatest  of  all  the  Hindii 
law  authorities,  *'  for  it  is  received,"  as  Mr.  Colebrooke 
observes,  ^'  in  all  the  schools  of  Hindti  law  from  Benares  to 
the  southern  extremity  of  the  Peninsula  of  India,  as  the 
chief  ground-work  of  the  doctrines  which  they  follow,  and 
as  an  authority  from  which  they  rarely  dissent."  The 
law  books  used  in  the  different  provinces,  except  Bengal, 
agree  in  generally  referring  to  the  authority  of  the  Mitdk- 
shard, in   frequently  appealing  to  its  texts,  and  in  rarely, 

♦  The  ancient  Drdvida  comprised  five  countries,  (viz.),  A7idhra,  Karndtaka, 
Goozerat,  Mahratta,  and  Drdvida  ^proper),  which  were  called  **  Pancha 
Drdvida"  or  five   Drdvidas  as  it  is  manifest  from  the  following  texts  : — 

"  v>  A  A 

The  modem  Drdvida  or  the  Drdvida  school  is  the  whole  of  the  Southern  portion 
of  the  Peninsula  of  India,  and  is  divided  into  three  districts  :  Drdvida  (pro- 
perly so  called),  Karndtaka  ;  and  Andra  (properly  Andhra). — Drdvida  proi^or  is 
the  country  where  the  Tamil  language  is  spoken,  and  which  occupies  the  extreme 
south  of  the  Peninsula.  The  Karndtaka  country  is  that  in  which  the  Karndtaka 
language  is  now  spoken.  The  third  district  is  the  Andra  where  the  Tiliuga  or 
Teligu  is  now  the  spoken  language.  For  the  boundaries  of  each  of  these  districts 
see  Morle/s  Introduction  to  Hindti  law  appended  to  his  Analectic  Digest  vol.  I, 
page  cxcL 
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and  at  the  same  time  fubdestly,  dissenting  from  its  doc- 
trines on  particular  points.*  That  dissent  consists  in  incul- 
cating certain  doctrines  not  contained  in,  nor  sanctioned 
by,  the  MUdhahard ;  and  the  adoption  of  some  of  these 
doctrines  and  the  use  of  the  books  inculcating  such  doc- 
trines distinguish  each  of  the  minor  schools  from  that  of 
Benares.  The  Mitdkshard  must,  therefore,  be  considered 
as  the  main  authority  for  all  the  schools  of  law,  with  the 
sole  exception  of  that  of  Bengal.  The  other  works,  which 
concurrently  with  the  Mitdkshard  are  preferentially  res- 
pected in  the  Benares  school,  are  the  V%ra-mitrodaya^\  the 
Farasurdma-rnddhava,  the  Vyavahdra-rnddhava^  the  com- 
mentaries on  the  Mitdkshard  by  Vjshweshwaea  BnATTAt 


*  The  actual  time  in  which  VijnIneshwaba  wrote  the  Mit&kshar6k  ia  J^<ot 
precisely  ascertained,  but,  according  to  Colebrooke  its  antiquity  exceeds  five 
hundred,  and  falls  short  of  a  thousand,  years.  The  Pandits,  however,  have 
reasons  to  say  that  Yunansshwaba  was  the  Prime  Minister  of  the  mighty 
Emperor  ViKRAMiDiTTA,  and  that  he  afterwards  became  an  ascetic^  when  hd 
composed  this  great  work. 

t  The  Vira-MUrodoya  was  composed  by  Mitra  Misra  by  the  direction  of 
Bajah  Vira  Sinha,  whence  the  book  is  styled  "  Vira-mitrodoya"  The  t^  of  this 
work  appears  to  be  less  than  four  hundred  years  ;  as  Raghu-nandana,  the  author 
of  the  iSfnriti-taUwaf  who  flourished,  in  Nudea  about  four  hundred  years  ago, 
has  l>een  cited  therein.  The  object  of  Mitra  Misra's  writing  this  work  appears 
to  have  beeu  with  a  view  to  re-establish  or  confirm  the  doctrines  of  the  IHitdkshard 
or  of  the  Benares  school,  many  of  which  were  refuted  by  JimHta-vdhana,  who 
was  supported  by  Raqhu-nandana  and  the  other  writers  of  the  Bengal  school ; 
but,  MiTBA  Misra,  reasoning  on  the  arguments  of  JImuta-vIiiana  and  the  rest 
with  great  accuracy,  has  generally  refuted  their  doctrines  and  confinoaed  those  of 
his  master,  YijnIneshwara.  Vira-mitrodoya  is  the  work  of  a  great  logician  and 
may  be  regarded  as  a  complete  Digest  of  the  Dharnia  shdstra  of  the  Benares 
iichool,  in  which  the  author  has  generally  expounded  the  doubtful  passages  and 
supplied  the  defioienoies  of  the  Mitdkshard,  and  expressed  what  was  left  therein 
to  implication;  so  that  the  subjoined  dicta  of  the  Privy  Council  may  be  said 
to  be  justly  applicable  to  this  elaborate  Digest  oS  t\\Q  Dharma  shdstra: — **The 
Vira-mitrodoyaf  which  by  Mr.  Colebrooke  and  others  is  stated  to  be  a  treatise  of 
high  authority  at  Benares,  is  properly  receivable  as  an  exposition  of  what  may 
have  been  left  doubtful  by  the  Mitdkshard,  and  is  declaratory  of  the  law  of  the 
Benares  School"— Ftc^  Precedents,  pp,  522  and  526,  627. 

X  ViSHWBSHWARA  Bhutta's  Commentary,  entitled  the  Suhodhini,  explains 
the  select  passages  only, — ^passages  which  could  not  be  well  underbto3d  without 
explanation. 
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and  BXlam  Bhatta,*  the  Nmiaya'sindhu,f  and  the  Vivd- 
da-tdndavaX  and  other  works  of  EamalAkaba. 

The  leading  authorities  of  Miihild  are  the  Vivdda- 
ratndkara,^  and  Vivdda-chintdmani.W  The  Vivdda'Chandra 
by  Lakshm^  or  LaksmimI  DevI  is  likewise  much  respect- 
ed in  that  school^  The  works,  which  .concurrently  with 
the  above  are  of  great  weight  in  Miihild,  are  the  treatise 
on  inheritance  by  Srikardchdryay  the  Madana-pdrijdta,** 
the  Smriti-sdra  or  at  full  length  Smrityartha-sdra  by  SH- 
dhardchdrya,  the  Smriti-sdra  or  Smriti-aamuchyayat  by 
Harmdthopddhydya^  and  the  Dicoila-paHshishta  by  Ke- 
shava  Misra. 


*  This  commentary  which  is  commonly  called  ^ Balam-bhatta-tikd^  was  writteD 
by  a  lady  — LAKBHMf -DEvl,  whence  it  is  styled  Lakshmi-vydkhydna.  She 
took  the  nom  de  plume  of  Bdlam-hhatta  ;  and  gave  a  full  interpretation  of  the 
Ifit6kshard  and  also  the  widest  interpretatiuu  to  every  teim  of  the  text,  the  original 
of  the  Mitdkahard. 

t  See  post,  page  xiz.  Note 

%  The  Vivdda-tdndava  is  a  book  on  civil  and  criminal  laws  according  to  the 
doctrines  of  the  Mit&k8har&.  Its  author,  KamalIkaba,  has  besides  this  and  the 
Nirnoya-sindhu  written  several  workn — the  HhUdra-kamaldkara,  Shdntikamald- 
kara,  Ddna-kamaldkara,  rrdi/ashclntla-kamaldkarct,  the  Siddhdnta-tatUca' 
viveka-sindhu,  etc.  In  the  closing  verse  of  his  Nirnoya-gindhu,  the  author  states 
thati  that  work  was  finished  in  the  year  1668  of     Vikramdditya,  or  1612  C.  E. 

§  Vivdda'ratndkara  was  compiled  nnnder  the  saperintendenoe  of  Chan- 
DSBHWABA;  the  minister  of  Hara  Sikha  Deva,  king  of  Mithild.  Chandeshwara 
himself  is  also  the  reputed  author  c»f  some  law  tracts.  The  Vyavahdra- 
ratndkaraf  compiled  imder  the  superintendence  of  the  same  minister,  is  also 
of  great  authority  in  Mithild. 

II  This  work  was  composed  by  VIchabfati  Misra,  who  was  also  the  author 
of  several  other  works,  namely,  the  Vyavahdra-chintdmani,  &c.  commonly  cited 
by  the  name  of  Misara  :  these  also  are  of  great  authority  in  Mithil&.  Mr.  Cole- 
brooke  said  : — '  No  more  than  ten  or  twelve  generations  have  passed  since  he 
flourished  at  Semoul  in  Tirhoot. —  Vide  Coleb.  Dig.  Fref.  p.  zv. 

%  This  learned  lady  set  the  name  of  her  nephew  Muaru  Jfisra  to  all  her 
compositions  on  law  and  philosophy,  and  took  the  titles  of  her  works  from  the 
then  reigning  prince  Chandra  Sikha,  grandson  of  Hara  Sinha  Deva. — Ibid. 

**  This  treatise  was  composed  by  Vishwebhwara  Bhatta,  the  above 
named  commentator  of  the  mitdkshard,  and  is  named  in  honor  of  Madana- 
FaLA,  a  prince  of  the  J4t  race  who  reigned  at  Kdshtha-nagara  or  Digh,  and  who 
is  apparently  the  same  who  gave  the  title  to  the  Madana-vinoda  dated  in  the  15th 
century  of  the  Sambat  Era  (Coleb.  Dig.  prcf.  xvii,  &  Dd.  hhd,  pref.  xi.)  Sir 
William  Maonaghten  says  the  author  or  this  work  was  ^MadanopddhydyaJ  This 
work  chiefly  treats  of  dchdra  and  vyavahdra  kdnda,  and  also  prevails  in  the 
Mahratta  country. 
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la  the  Mabratta  school  (or  in  the  province  of 
Bombay)  preference  is  given  to  the  Vyavahara-mayiikka* 
the  NtmoyasindhUyf  the  HemddHyX  the  Vyavahdra- 
koustubha,  Sanskdra-koustuhha  and  Dhai*ma-sindhu.% 

The  works  of  paramount  authority  in  the  Drdvida 
school  (that  is  in  the  territories  of  Madras  &c.)  are  the 
JfddhafjiyOy  the  Smriti-chandrikd\\  and  the  SarMwaH- 
vildsa.^ 

These  are  the  law  treatises  followed  in  preference  by 
the  last  three  schools  on  account  of  their  adopting  certain 
especial  doctrines  which  are  inculcated  by  those  books 
but  have  no  place  in  the  Mitikshard^  which  in  all  other 
points  is  respected  as  the  main  authority  of  all  thosQ 
schools  of  law.     In  Urissa  too,   which  is  now  connected 


*  This  it  the  siztii  of  the  twelve  treatises  by  Nfi-KAiiTHA  sll  bearing  the 
same  title  ^'May^kha,*'  and  the  whole  is  desigaated  collectively  the  ^Bhaga/oarUa- 
bk4»lcara!  The  other  eleven  treatises  of  this  author  treat  of  religious  duties,  rules 
of  conduct,  expiation,  &c. 

t  This  work  was  written  by  Kamaldkara  Bhatta  Kd$hi-kara  in  the  sixteenth 
oentn^y  of  the  Cristian  era.  It  treats  principallv  of  dchdra  and  prdyoichitta 
touching  incidentally  only  on  questions  of  a  legal  nature.  The  work  in  question 
is  of  considerable  authority  at  Benares,  as  well  as  amongst  the  Mahrattas. 

X  By  Hemddri  Bhatta  Kdshi-kara,  This  is  a  work  of  antiquity :  it  oontaint 
twelve  divisions  and  treats  of  all  subjects  and  is  respected  in  many  of  the  schools. 
Fopckctmi,  auUior  of  the  celebrated  Grammar  '  Mugdha-vodha,*  is  said  to  be  also 
the  autiior  of  Uiis  great  work  {Hemddri.) 

§  The  Sarnkdra-koustubha  by  Amanta-dbvi,  the  Dharma-iindAu  by  Kdiht* 
ndtna  which  principally  treats  on  dchdra  and  PrdyashcAitta  kdndas  q/'the  Dharma' 
%Iidttra  occupy  an  equal  position  respecting  religious  ceremonies  and  penances.  1  hey 
are,  more  frequently  consulted  by  the  Mabratta  ShastrU  than  the  Mauitkha  which 
refer  to  the  same  subject.  Of  the  three,  the  Nirnoya-Bindhu  is  held  in  the 
greatest  esteem. 

W'Qy  Devdnanda  BhaUu.  *'This  excellent  treatise  on  judicature  is  of  great 
and  paramount  authority  in  the  countries  occupied  by  the  Hind^  nations  of 
Drdvida  Toilanga,  and  Karndta,  inhabiting  the  greatest  part  of  the  Peninsula 
or  Dekhiriy**  Note  by  Colebrooke  appended  to  his  preface  to  the  Ddya-hhdga,  p.  iv. 

%  This  is  a  general  digest  attributed  to  Fratdpa-rudra  Deva  Mahd'rdjOy  one 
of  the  princes  of  the  Kdhatya  family,  who  established  themselves  to  the  nortli  of  the 
Krithna  where  they  fixed  their  seat  of  government,  which  after  extending  itself  by 
conquest  became  the  second  empire  to  the  southward.  The  second  comprehends, 
ss  it  does,  the  territories  now  belonging  to  Hyderabad,  the  JNorthem  Circar,  a 
considerable  portion  of  the  Camatic,  and  generally  speaking,  the  whole  uf  the 
countries  of  wlndi  the  ToUangi  is  at  present  the  spoken  language.  This  work 
probably  composed  by  his  direction,  became  the  standard  law  book  of  his  domi- 
nions.—See  Stra.  H.  L.  Pref  pp.  zvi,  zvii. 
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with  the  province  of  Bengal,  the  Mitdkshard  is  of  para- 
xnaiint  authority,  with  which  the  works  also  of  Sambht^ 
hara  Bdjpei  and  Udaya-kara  Bdjpei  are  received  there. 
Bengal  Proper  has  alone  taken  for  its  chief  and  supreme 
guide  in  matters  of  inheritance*  the  Ddya-hlidga  of  Jf  Mijr- 
TA-vXHANA,t  which  on  almost  every  disputed  point  is 
opposed  to  the  Mitdkshard.  This  celebrated  treatise 
forms  a  part  of  his  digest  termed  *'  the  Dharma-ratna.  " 
The  arguments  by  which  he  establishes  his  own  opinions 
are  treated  with  great  ability ;  quotations  from  his  work, 
or  references  to  it,  have  been  made  by  all  the  authors  of 
the  hiw  tracts  current  in  Bengal.  The  other  works  of 
great  authority  in  Bengal  are  the  Ddt/a-iattwa,  the  Su- 
bodhini,  which  is  a  commentary  on  the  Ddya-bhdga  by  Sri- 
kriahna  Tarkdlankdray  and  the  Ddya-krama'Sangraha^  &c. 
These  are  the  five  classes  of  law  books,  which  are 
severally  respected  by  the  five  schools  or  divisions.^  It 
must  not,  however,  be  inferred  that  each  of  these  classes 


*  It  is  indeed  ia  this  branch  of  the  law  that  one  would  fiud  a  great    difference  in 
doctrine. 

t  JfmfTA-yiHAKA  is  said  to  have  reigned  on  the  throne  of  Shali-vIhani. 
H^  is  probably  the  same  with  jfrnfiA-KETU,  a  prince  of  the  rncc  of  SUdra  who 
reigned  at  Tagara ;  and  is  mentioned  in  an  ancient  and  authentic  inscription 
found  at  Salset.    ( Vide  Asiatic  Researches,  vol.  i.  pp.  357  &  361.) 

X  Mr.  Morley,  in  his  recapitulation  gives  the  subjoined  list  of  the  books 
preferentially  used  in  each  of  tbe  schools  of  Hindti  law  : — 

T.  Bengal  School : — Dharma-ratna  (i.  e.)  ^Ddt/q-bhdaa-and  its  commentaries 
by  Sri-krwina  Tarkdlankdra  and  Sriiidth  A  chdrfya  Cnurd-mani^  Ddya-krama- 
Mangraha,  Smriti'Catttpaf  (its) />aya-toWfca,  Vivaddrnava-setu,  Vivdda-sdrdrnava, 
and  Vivdda-bhangdmava. 

II.  Mithild  School:—  Vivdda-ratndiara,  Vivdda'chMdmani,  Hitdhhard  Vya- 
vahdra-ehiiitdmanif  Dwoita-parishMta,  Vivdda  chandra,  Sminii-sdra  or  Smriti- 
scanuehchayaj  and  Ifodarux^drijdta, 

III.  henares  School  :—MitdJMardf  Vtr-mitrodaya,  Mddhaviya^  Vivdda- 
•idndaea  and  Nirnaya-sindhu, 

IV.  Jiahdrdshtra  School  .'-^MayUkha,  Mitdkshard,  Nimaya-Hndhu,  Uemddri^ 
Smriti-koustubAa,  and  Mddhaviy<u 

.'..    V.  .  Drdvida  School :— 

Drdvida  Division  i^MUdhhard,  Ilddhaviyot  Sarasicati-vildsa  and  Varadd- 
rdjya. 

;      Kambiaka  XHyision  •• — Mdd/tavfva,  Mitdkshard,  Saras^oatt-tnldsa, 
'     Andra  Division  v^MUdkshard  Mddhaviya,  Smriti-chandvikd,  and  SarasvatU 
vildsa. 


of  law  treatises  is  respected  solely  by  a  paii;icula)r  school^nd 
not  at  all  by  the  other  schools  ;  the  fact  is/.that  each  is  of . 
paramount  or  leading  authority  with  a  particular  school, 
and  at  the  same  time  is  on  gen^sd  and  uncontradicted  points 
respected  as  authority  in  the  other  schools,  though  of 
course  in  subordination  to  that  which  is  preferentiaUy 
used  by  them  sey6rally,  A  class  of  law  tracts,  which  is 
of  paramount  authority  with  one  school,  may  also  be  r^D 
garded  as  of  authority  in  another  school  on  points  regarding 
which  no  xules  are  ■  prescjribed  in  the  bookb  preferentially 
used  in  that  school.*  ."  .' ; 

Of  the  treatise^  on  adoption,  Hne  DattaJta-fhimdnsdi  of 
Nanda  Pandita^  author  fjf^  the  Voyoyanttaxid  the  Frati' 
idjcshard,  and;  the^  l)attaka^cJMndnkdt  by   BeyInanbA 

'  f  : ; »  ' .     '    *    '.   . ■     ■  '      ■  y — 

*  Thus  in  Strange's  work  onHindti  law,  which  is  principally  dcsigiie4 /or  ^^0 
Mahratta  and  /Vairufo  schools^  works  of  paramount  autnoribr  in  Bengal  have 
been  cited  on  the  general  points  and  also  on  points  not  touched  upon  .in  the 
law  tracts  chiefljr  used  in  tho8^'')iehoio}8.'In:  the  first  of  the  above  two  caises  the 
Bengal  authorities  are  regarded  f^  secondary  to,  or  corroborative -of,  the  autho- 
lities  of  those  schools,  while  in  the  second  case  the  authorities  of  the  Bensal 
sc|iool  most  be  regardea  ah  unjg[u^iqnjEtl^le  autlu>rities  also  in  the  said  schools  1^ 
reason  of  having  supplied  the  deficiency  in'  tlie  law  tracts  adopted  by  them.  It 
will  also  be  found  from  th6  second  volume  of  Sir  .William  Mftcnaghteu's  work 
on  Hindu  law,  which  is  composed  of  precedents  or  admitted  law  opinionii,  that 
the  Panditi  haye  on  general  or  uncontri^ioted  points  i^iscriminate^4ited  the 
authorities  of  any  school,  though  the  cases  in  which  they  gave  their  opinions 
appertained  to  a  particular  province  7  and  that  in'the  teases  of  one '  cBuntfy  then^ 
have  cited  the  authorities  of  another  province  or  .  school  whenever  on  points 
a  issue  they  found  no  rules,  prescriplive  or  prohibitory,  in  the  law  tracts  of  the 
former  province  or  selxpol.       . 

See  also  Precedents  page  281. 

f  Mr.  Sutherland  concludes  his  remarks  upon  the  DcUtaka-nimdhsd  by 
nying,  that  'it  is  on  the  whole  compiled  with  ability  and  minute  attention  to 
the  subject,  and  seems  not  unworthy  of  the  celebrity  it  has  attained.* 

%  The  DaUcUw-chandrihA  is  a  concise  treatise  on  adoption  and  is  mippose^ 
to  be  the  basis  of  Nandi.  Pandita's  more  elaborate  work.  Many  of  the  Pandits 
of  Bengal  attribute-  this  work  to  the  late  Baghu^mant  Vidyd^ihiUhanaj 
spiritual  adviser  of  the  Rdjd  of  Nuddea  and  a  distinguished  Pandit  who  flou- 
rished in  the  latter  part  of  Jagan-ndtha^s  life,  and  is  said  to  have  assisted  Mr. 
Colebrooke  in  the  preparation  of  his  translation  of  the  Ddyahhdga  and  Mitdk- 
ihard.  One  of  the  grounds  of  attributing  the  work  to  hitn  is,  that  by  putting 
together  consecutively  the  flrist  letter  of  the  first  and  third  lines  and  the  last 
letter  of  the  second  and  fourth  lines  of  the  last  verse  of  the  book  the  name 
'Maghu-mani*  is  formed!    The  verse  in  question  runs  thus : — 
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BhattA;  author  of  the  Smriti-chafulrikd  {ante,  p.  xix^)  are 
the  most  esteemed :  they  are  almost  equally  respected  all 
over  India;  the  law  of  adoption  not  exhibiting  much  con- 
flict of  doctrines  between  the  several  schools,  although 
some  difference  of  opinion  may  be  observed  amongst  the 
individual  writers.  It  must  be  remarked^  however,  as  an 
important  distinctioui  that  where  they  differ,  the  doctrine 
of  the  Dattdka^chandrikd  is  adhered  to  in  Bengal  and  by 
the  Southern  jurists,  while  the  Dattaka-mimdnad  is  held 
to  be  an  infallible  guide  in  the  provinces  of  Mithila  and 
Benares.  In  addition  to  these  two  treatises,  there  are  the 
Datta-mimdnsd  by  VidtIbanta  Bwkui,  the  Datta-chand' 
rikd,  by  Ganoa-deva  BlJPEf,  the  Datta-dipaka  by  Vrls- 
lOHABTA,  the  Dattaka-koustubha  by  NlGAji  Bhatta,  the 
Battaka'hhdahana  by  Krishna  Misba,  the  Dattaka-tilaka 
by  Bhava-deva  Bhatta  and  the  Dattaka-siddhdntar 
munjari  by  BIma  Krishna,  the  Dattaka  Didhiti  and  the 
Dattaka-Koumudif  which  are  general  digests  of  the  law  of 
adoption,  but  they  do  not  appear  to  be  frequently  used  or 
cited  by  the  lawyers.  There  is  another  treatise  on  adop- 
tion called  the  Dattaka-nimaya,  which  is  a  compilation  of 
a  celebrated  Pandit  of  the  name  of  Snf  nItha  Bhatta 
of  Mithild.  This  work  was  translated  by  Mr.  Blacquierc, 
but  the  translation  has  not  been  published.* 

An  excellent  commentary  on  the  JDattaka-mimdrnd 
and  Dattaka-chandrikd  has  been  recently  written  and 
published  by  Bharat-chandra  Shiromani,  a  celebrated 
lawyer,  and  ex-professor  of  Hindti  law  in  the  Government 
Sanskrit  College. 

Besides  the  above,  there  exist  several  other  commen- 
taries and  digests  on  various  subjects.  These  are  the 
A'cMrya-chandrikd  by    SEf-NlTHicHlRTA,  son  of   SRf- 


*  See  Preface  to  the  CoiisideAtions  on  Hiudd  Law,  p.  xiii. 
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kabIchIrta,  both  celebrated  lawyers  of  the  Mithild 
school;— the  Vyavahdra-kald  of  BHAVA-DBVABHATTA,author 
«f  the  rituals  much  consulted  in  Bengal ; — ^the  Brdhmana 
sarvaswa,  Nydya-sarvaswa^  PanditOrsarvaawa  and  the  other 
treatises  by  HalIyudha,*  which  are  chiefly  cited  in  the 
Bengal  digests ; — the  Kalpa-taru  by  LAKSHMf-DHABA,  who 
also  composed  a  treatise  on  the  administration  of  justice 
by  command  of  Govinda-  Chandra,  a  king  of  KdsM  sprung 
from  the  Vdstava  race  of  Kdyasthaa ; — the  Qovinddmava, 
composed  under  the  superintendence  of  the  same  prince 
by  Nara-sinha,  who  was  the  son  of  BIm-chandra,  the 
Grammarian  and  Philosopher ; — the  Parasu-rdma-pratdpa, 
a  general  digest  composed  by  order  of  Sabdji-pratdpa, 
Bdjd  of  the  Eastern  Telinga  country,  about  five  hundred 
years  ago.  The  Fyavahdra-shmikdra  by  NlaAjf  Bhatta; 
the  Madana-ratna  by  Madana  Sinha,  an  ancient  work  of 
notoriety  treating  of  the  dchdra,  vyavahdra  BxAprdyash^ 
chitta  ;t — ^the  A'chdrdka  a  work  principally  on  dchdra  and 
vyavahdra  by  SHANkABA  Bhatta  Elsef-KARA; — ^the  Dyota, 
a  general  digest  written  more  than  a  century  ago  by  Joga 
Bhatta  KJLsHf-KABA  ; — the  Dinakara-udyota,  a  work  on 
dchdra  and  vyavahdra  by  Vishwa-biJpa  BImaka  Joga 
Bhatta  KjLshi-kaba  ; — and  the  PrithiM-chandroda,  which 
also  is  a  general  digest.  Most  of  these  works  are  not  now 
in  use,  but  their  texts  are  cited  in  many  of  the  current 
digests  and  commentaries.  The  work  of  Jitendbita  is 
cited  in  the  MUdkshard^   Ddya^hhdga,  and  other  books. 


*  Thia  g^at  Pandit  was  the  spiritual  guide  of  Laksmana  Sena,  a  renowned 
mouarcb,  who  gave  his  name  to  an  era  of  which  upwards  of  seven  huudred 
years  have  expired.  ffcUdyudha  was  a  descendant  in  the  fifteenth  decree  of 
Bhatta  Mrdtfana,  author  of  the  Veni-tanhdraf  (a  celebrated  drama,}  and  one  of 
the  five  Yedantists  who  were  brought  from  Kunoui  by  Bl/l  A'disuba,  and  whose 
descendants  are  almost  all  the  Edrhi  and  Bdrenard  iMrdkmanaM  of  the  Sdndilya 
gotra  in  Bengal. 

t  This  work  is  often  cited  and  its  doctrine  adopted  in  the  Vydvdhdror 
mayUkha  the  chief  guide  of  Uie  Mahratta  schooL 
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And  the  works  of  DhIeeshwara;*  Bala-RiJpa,  Vishwa- 
B^FA^  Haki-haba,  MubIei  liriSBAi  and  many  others  are 
occasionally  referred  to  in  the  Vwdda-hhangdrnava  an<k 
some  other  digests. 

Three  digests  have  heen  written  in  Sanskrit  since  the 
fediiblishment  of  the  British  empire  in  India.  The  first  of 
these  is  the  Vwdddmava'Setui  compiled  at  the  request  of 
Mr.  Warren  Hastings.  This  work  was  proposed  as  early 
OS  the  18th  of  March  1773,  at  the  opening  of  the  Court 
oi  Svdder  Dewanny  Adaiolut  in 'Strxg^l.  In  the  follow- 
ing  year  a  translation  of  the  work  was  made  by  Mr. 
Halhead  and  published  under  the  title  of  "  A  Code  of 
Gentu  Laws.**  This  work,  however,  was  disapproved  of, 
and  its  translation  condemned,  by  Sir  William  Jones  for 
reasons t  set  6ut  in  his  letter  to  the  Chief  Government  of 
India,  in  which  ho  strongly  recommended  the  enforce- 
ment of  the  nindti  law  and  the  compilation  of   a  better 


*  DhIbeshwari.  b  said  to  be  the  same  as  R&jd  Bkcja.  Vide  Coleb.  Dig.  pre£. 
{>age  iL 

t  This  work  was  Compiled  by  several  Pandits,  of  whom  Jagan-ndtha^  author 
of  the  Digest  trauslated  by  Mr.  Colebrookei  was  oue. 

'  t**  It  (says  the  learoed  judge  alluding  to  the  work  in  question)  by  no 
meand .  obviates  tiie  difficulties  before  stated,  nor  supersedes  the  necessity  or  tlio 
expedience  at  least  of  a  more  ample  repository  of  Hiudd  laws,  specially  ou 
the  twelve  different  contracts  to  which  Ulpidn  has  given  specific  names,  and  ou 
all  the  others,  which,  though  not  specifically  named,  are  reducible  to  four  general 
heads.  The  last  mentioned  work  is  entitled  the*  Vivdddmava-setu,  and  consists, 
like  the  Roman  digest,  of  autdientic  texts  with  the  names  of  their  several 
authors  regularly  prefixed  to  them,  and  explained  where  an  explanation  is 
requisite,  in  short  notes  taken  from  commentanes  of  high  authority.  It  is  as 
far  as  it  goes,  a  very  excellent  work  ;  but  though  it  appear  extremely  dififuse 
ou  subjects. rather  curious  than  useful,  and.  though  the  chapter  on  inheritance 
be  copious  and  exact,  yet  another  important  branch  of  jurisprudence,  the  law  of 
contracts,  is  very  succinctly  and  superficially  discussed,  and  bears  an  inconsidoi- 
able  proportion  to  the  rest  of  the  wprk.  But  whatever  be  the  merit  of  the 
original,  the  translation  of  it  has  no  authority,  and  is  of  no  other  use  than  to 
suggest  inquiries  on  the  many  dark  passages  which  we  find  in  it :  properly 
speaking,  indeed,  we  cannot  call  it  a  translation  ;  for  though  Mr.  Halhead  per- 
formed nis  part  with  fidelity,  yet  the  Persian  interpreter  had  .supplied  him 
only  with  a  loose  iujudicioub  epitome  of  the  original  Sanskrit,  in  whicn  abstract 
many  esseoUal  passages  are  omitted."  Mr.  Colebrooke,  by  quoting  the  above 
remark  in  his  preface  to  the  Digest,  and  not  making  anv  observation  upon  it 
either  iu  that  book  or  in  anv  of  his  works  or  opinions,  seems  to  have  acquiesced 
in  the  jadgmeut  pronounced  upon  it  by  Sir  Wuliam  Jones. 
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code.  The  sentiments  expressed  in  that  paper  are  truly 
worthy  of  him.  "Nothing  (he  says)  could  be  more 
pbviously  just  than  to  determine  private  contests  accord- 
ing to  those  laws,  which  the  parties  themselves  had  ever 
considered  as  the  rules  of  their  conduct  and  engagements 
in  civil  life ;  nor  could  any  thing  be  wiser  than,  by  a 
legislative  act^  to  assure  the  Ilindti  and  Mussulman  subjects 
of  Great  Britain,  that  the  private  laws,  which  they  sever- 
ally hold  sacred,  and  a  violation  of  which  they  would  have 
thought  the  most  grievous  oppression,  should  not  be 
superseded  by  a  new  system,  of  which  they  could  have 
no  knowledge,  and  which  they  must  have  considered  as 
imposed  on  them  by  a  spirit  of  rigour  and  intolerance.* 
So  far  the  principle  of  decision  between  the  native  parties 
in  a  cause  appears  perfectly  clear ;  but  the  difficulty  lies 
(as  in  most  other  cases)  in  the  application  of  the  principle 
to  practice ;  for  the  Sindd  and  Mussulman  laws  are  lock* 
ed  up  for  the  most  part  in  two  very  difficult  languages, 
Sanskrit  and  Arabic,  which  few  Europeans  will  ever  learn, 


*  Again,  at  the  conclusion  of  his  preface  to  Manu,  that  eminent  judge  re- 
marks :  '*  whatever  opinion  in  short  may  be  formed  of  Manu  and  his  laws, 
in  a  country  happily  enlightened  by  sound  philosophy  and  the  only  true  revel- 
ation, it  must  be  remembered  that  those  laws  are  actually  revered  as  the  words 
of  the  most  High  by  nations  of  great  importance  to  the  political  and  commercial 
interests  of  Europe,  and  particularly  by  many  millions  of  Hindu  subjects,  whose 
well  directed  industry  would  add  largely  to  the  wealth  of  Britain,  and  who  ask 
no  more  in  return  than  protection  for  their  persons  and  places  of  abode,  iustice 
in  their  temporal  concerns,  indulgence  to  the  prejudices  of  their  old  religion, 
and  the  benefits  of  those  laws,  which  they  have  been  taught  to  believe  sacred, 
and  which  alone  they  can  possibly  comprehend.*' 

Sir  Francis  Macnaghten  too  remarks  :  "  The  right  of  Hindds  to  have  their 
contests  decided  by  their  own  laws,  has  been  established  by  the  legislature  of 
Great  Britain  ;  and,  I  most  cordially  concur  in  the  sentiments  which  nave  been 
expressed  by  Sir  William  Jones  upon  this  subject/'  '^  As  to  the  IlindiMf  I  have 
not  a  predilection  for  the  tenets  of  any  of  their  schools,  or  for  the  doctrines  of 
any  of  their  scholiasts,  in  particular.  Such  as  their  law  is,  they  have  a  right  tp 
an  administration  of  it,  among  the  parties  themselves.  To  deprive  them  of 
this  right  against  their  will,  or  without  their  desire,  would  be  rigorous  in  a 
civil,  and  intolerant  in  a  religious  point  of  view  ;  for  their  laws  and  their  reli- 
gion are  so  blended  together  that  we  cannot  disturb  the  one  without  doin^ 
violence  to  the  other.  Their  own  is  the  only  law  to  be  administered  to  them. 
^*  Give  them  not  any  laws  but  their  own  ;  vet  under  a  pretext  of  dealing  those 
put  let  lu  not  subject  the  people  to  wroog.  '—Cons.  H.  L.j  Fret  pp.  v,  vL 
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because  neither  of  them  leads  to  any  advantage  in  world- 
ly pursuits ;  and  if  we  give  judgment  only  from  the  opi- 
nions  of  the  native  lawyers  and  scholars,  we  can  never 
be  sure  that  we  have  not  been  deceived  by  them.  It 
would  be  absurd  and  unjust  to  pass  an  indiscriminate 
censure  on  a  considerable  body  of  men  ;  *l)ut  my  experi- 
ence justifies  me  in  declaring,  that  I  could  not  with  an 
easy  conscience  concur  in  a  decision  merely  on  a  written 
opinion  of  native  lawyers,  in  any  cause  in  which  they 
would  have  the  remotest  interest  in  misleading  the  court : 
nor,  how  vigilant  soever  we  might  be,  would  it  be  very 
difficult  for  them  to  mislead  us,  for  a  single  obscure  text, 
explained  by  themselves,  might  be  quoted  as  express 
authority,  though  perhaps  in  the  very  book,  from  which  it 
was  selected,  it  might  be  differently  explained,  and  intro- 
duced only  for  the  purpose  of  being  exploded.  The  ob- 
vious remedy  for  this  evil  had  occurred  to  mo  before  I  left 
England,  where  I  had  communicated  my  sentiments  to 
some  friends  in  Parliament,  and  on  the  bench  in  West- 
minster Hall,  of  whose  discernment  I  had  the  highest 
opinion  ;  and  those  sentiments  I  propose  to  unfold  in  this 
letter  with  as  much  brevity  as  the  magnitude  of  the  sub- 
ject will  admit.  If  we  had  a  complete  digest  of  Sindii 
and  Mahomedan  laws,  after  the  model  of  Justinian's 
inestimable  Pandects,  compiled  by  the  most  learn- 
ed of  the  native  lawyers  with  an  accurate  verbal 
translation  of  it  into  English ;  and  if  copies  of  the  work 
were  reposited  in  the  proper  offices  of  tho  Sudder  Dewan- 
ny  Adawlut  and  the  Supreme  Court,  that  they  might 
occasionally  be  consulted  as  a  standard  of  justice,  we 
should  rarely  be  at  a  loss  for  principles  at  least  and  rules 
of  law  applicable  to  the  cases  before  us  and  should  never 
perhaps  be  led  astray  by  the  Pmidits  or  Moulavisy  who  would 
hardly  venture  to  impose  on  us  when  their  imposition 
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might  be  80  easily  detected.  It  would  not  be  unworthy  of 
a  British  Government  to  give  the  natives  of  these  Indian 
provinces  a  permanent  security  for  the  due  administration 
of  justice  among  them,  similar  to  that  which  Justinian 
gave  to  his  Greek  and  Roman  subjects ;  but  our  compila- 
tion would  require  far  less  labour  and  might  be  completed 
with  far  greater  exactness  in  as  short  a  time ;  since  it 
would  be  confined  to  the  laws  of  contracts  and  inherit- 
ances, which  are  of  the  most  extensive  use  in  private  life, 
and  to  which  the  legislature  has  limited  the  decisions  of  the 
Supreme  Court  in  causes  between  native  parties."  The 
letter  from  which  this  extract  is  taken,  is  dated  the  19th 
of  March,  1788. 

On  the  same  date,  the  then  Governor  General,  Mar- 
quis Comwallis,  with  the  concurrence  of  the  Members 
of  Council,  accepted  the  offer  in  terms  honorable  to  the 
proposer  and  expressive  of  the  most  liberal  sentiments. 
"The  object  of  your  proposition  (they  say)  being  to  pro- 
mote due  administration  of  justice,  it  becomes  interesting 
to  humanity ;  and  it  is  deserving  of  our  peculiar  attention, 
as  being  intended  to  increase  and  secure  the  happiness 
of  the  numerous  subjects  of  the  company's  provinces." 
And  the  result  of  this  proposition,  so  gladly  accepted  by 
the  Governor  General  in  Council,  was  the  composition  of 
the  Vivada-sdrdrnavaf  and  the  Vivada-bhangdrnava :  the 
former  was  written  by  Sarvoru  Trivedi^  a  lawyer  of 
Mithildy  and  the  latter  by  Jagan-ndtha  Tai^ha-pmichdnana^ 
and  both  by  the  direction  of  Sir  William  Jones,  who  himself 
had  undertaken  a  translation  of  the  latter  work  together 
with  an  introductory  discourse  for  which  he  had  prepared 
ample  materials,*  when  the  hand  of  death  arrested  his 

*  See  his  last  aDniversary  discourse  as  President  of  the  Asiatic  Society, 
▼ol,  iv.  p.  176. 
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labours.    Although  it  must  be  a  matter  of  regret  that  the 
public  lost,  by  his  premature  death,  a  translation  from  his 
pen  of  a  digest  compiled  under  his  direction,  yet  it  must  be 
acknowledged  that  the  scholar  selected  by  Sir  John  Shore, 
the    succeeding    Governor    General,    for  completing*   a 
translation  of  this  digest  was  one  who  seems  to   liave   de- 
voted  much  more   time  and  attention  to  the  study  of  our 
literature  and  law,  and  than  whom  no  one  has  as  yet  been 
able  to   make  a  more  faithful  and  complete  translation  of 
a  law  tract  in  Sanskrit,  or  to  give  a   better  exposition  of 
our  law.     The   translation  of  the  FivdcUt-bliangdmava  or 
Jagan-natha^ 8  Digest  is  commonly  known  as  '  Colebrooke's 
Digest.'    This  digest  treats  in  full   of  the  topics   of  con- 
tracts and  inheritance  as  required  by   Sir  William   Jones. 
The  author  of  the   work  was  one  of  the  greatest  Pandits 
and  also  one  of  the  most  ingenious  logicians  then  in    Ben- 
gal ;  but  instead  of  reconciling  contradictions   or  making 
anomalies  consistent,  he  has,  in  many  instances,  attempted 
to  display  his    proficiency  in   logic  and  promptitude  in 
subtle  ingenuity,  and  has  thus  rendered  the  work   ian  un- 
safe guide  for  a  reader  not  already  well  versed  in  the   law. 
Such  reader  will  often   find   in  it  several  discordant  doc- 
trines on  one  and  the  same  point,  and  will  be  at  a  loss  to 
know  which  to  follow ;  and  if  he  follow  whatever  doctrine 
he  fijids  at  the  first  sight,  without  knowing  what   doctrine 
is  recorded  on   the  same   point  at  another  page,  he  will 
perhaps  do  wrong  ;  for  there  may  be  in  another  place   of 
the  same  book  another  doctrine,  perhaps  the  just  one,  and 
the  former  may  have  been  founded  only  on  subtle  ingenu- 
ity.    He  will  moreover  see  that  in   one  place  doubts   are 

*  Becanse  the  versiou  of  many  texts  cited  in  the   work  come  from  the  pen 

of    Sir  William   Jones,    most  of  the  laws  quoted  from  Manu  being  found  in  hid 

translation  of  the  Jtfdiiava'dharma-shdstra,  and  other  texts  having  been   already 

translated  by  him  when  perusing  the  preceding  digest,   the  Vivaddrno  va-setu. — 

Vide  Coleb,  Dig.  Pref.  p.  xviii. 
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ingeniously  thrown  upon  established  doctrines  and  prin- 
ciples laid  down  by  unquestionable  authorities,  and  in 
another  he  will  find  a  corroboration  of  the  same  doctrines 
and  principles.  He  will  very  often  find  no  decision  on  a 
point,  but  only  the  discordant  opinions  of  several  authors 
of  the  Bengal,  Mithild  and  Benares  schools.  Under  such 
circumstances  he  alone  who  knows  the  established  doctrines 
of  the  different  schools  can  safely  make  use  of  the  work. 
It  is  for  the  above  and  other  reasons  that  unfavourable 
opinions  have  been  expressed  by  those  European  scholars 
who  have  written  on  the  Hindd  law.* 


♦  The  opioion  of  Mr.  Henry  Colebrooke  is  as  follows  ;  "  lu  the  preface  to 
the  trauslation  of  the  Digest  1  hinted  au  opinion  unfavourable  to  the  arrangement 
of  it  as  it  has  been  executed  by  the  native  compiler.  I  have  been  confirmed 
in  that  opinion  of  the  compilation,  since  its  publication  ;  and  indeed  the  author's 
method  of  discussing  together  the  discordant  opinions  maintained  by  the  lawvers 
of  the  several  schools,  without  distinguishing  in  an  intelligible  manner  which 
of  them  is  the  received  doctrine  of  each  school,  but  on  the  contrary  leaving  it 
uncertain  whether  any  of  the  opinions  stated  by  him  do  actually  prevail,  or 
which  doctrine  must  now  be  considered  to  be  in  force  and  which  obsolete,  ren- 
ders his  work  of  little  utility  to  persons  conversant  with  the  law,  atid  of  still 
less  service  to  those  who  are  not  versed  in  Indian  jurisprudence  ;  especially  to  the 
English  reader,  for  wliose  use,  through  the  medium  of  translation^  the  work  was 
particularly  intended.*'— Preface  to  the  Ddya-bhdga^  pp.  ii,  iii. 

^  It  consists,"  says  Sir  Tliomas  Strange,  '^  like  the  Roman  Digest,  of  texts, 
collected  from-the  works  of  authority  extant  in  the  Sanskrit  language  only, 
having  the  names  of  their  several  authors  prefixed,  together  with  an  ample 
commentary  by  the  compiler  founded  for  the  most  part  upon  the  former  ones. 
That  its  arrangement  was  not,  on  its  first  appearance,  satisfactory  to  the  learned, 
and  that  the  commentary  abounds  with  frivolous  disquisitions  as  well  as  with  the 
discordant  opinions  of  different  schools,  not  always  sufficiently  distinguished, 
rests  upon  the  best  authority,  that  of  the  learned  translator  ;  by  whom  its  utility, 
for  the  purpose  for  which  it  was  planned,  is  well  nigh  disclaimed.  It  is  long, 
therefore,  since  it  was  characterised,  not  unhappily,  as  '  the  best  law  book  for 
counsel  and  the  worst  for  a  judge.'  But  in  wliatever  degree,  Jagan-ndtka^s 
Digest  may  have  fallen  in  estimation,  as  a  book  to  be  used  with  advantage  in 
onr  courts,  and  especially  in  those  to  the  southward,  it  remains  a  mine  of 
juridical  learning,  throwing  light  upon  every  question  on  which  it  treats,  what- 
ever attention  it  may  require  in  extracting  it." — Str.  H.  L.  Vol.  i.  pp.  xvii— xix. 

The  author  of  the  Considerations  on  the  Hindii  Law  remarks  :—**  The  plan 
of  Sir  William  Jones  may  have  been  excellent,  but  the  execution  of  it  fell  to 
the  share  of  Jaganndtha,  He  has  given  us  the  contents  of  all  books  indiscrimi- 
nately. That  he  should  have  reconciled  contradictions  or  made  anomalies 
consistent,  was  not  to  be  expected  ;  but  we  are  often  the  worse  for  his  sophistry, 
and  seldom  the  better  for  his  reasoning.  His  incessant  attempts  to  display 
proficiency  in  logic  and  promptitude  in  subtility,  he  might  have  s[)ared  without 
regret  to  his  readers." — Cons.  H.  L.  Pref.  p.  viii. 

The  author  of  the  Summary  of  the  Laws  and  customs  of  the  Hindtis 
remarks  : — "The  Digest  of  Jaaan-ndtha  translated  by  Mr.  Colebrooke,  although 
other  subjects  are  occasionally  adverted  to,  is  nominally  confined  to  the  law  of 
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The  texts  of  the  works  adopted  in  the  several  schools, 
being  cited  and  commented  upon  in  the  Vivdda-bhangdr'- 
nava  this  book  is  occasionally  used  as  an  authority  by  the 
lawyers  of  the  other  schools.  ♦ 


contracts  and  successions  >  and  the  frequent  occurrence  of  jarring  texts  and 
obscure  coninientariea  forms  a  great  objection  to  it  as  a  work  of  particular  re- 
ference."— Ibid,  Pref.  p.  v, 

I  concar,  however,  with  Mr.  Morlev  in  the  opinion  that — "  Notwithstanding 
the  unfavourable  opinions  of  the  Vivdda-hhangdrnava,  pronounced  by  its 
learned  translator  and  others,  there  is  no  doubt  but  that  it  contains  an  immense 
mass  of  most  valuable  information,  more  especially  on  the  law  of  contracts,  and 
will  be  found  eminently  useful  by  those  who  will  take  the  trouble  of  familiaris- 
ing themselves  with  the  author's  style  and  method  of  arrangement." 
Sir  Thomas  Strange  and  Sir  William  Macnaghten,  whose  works  abound  with 
references  to  quotations  from  the  Digest,  and  many  of  whose  principles  are 
founded  thereupon,  are  striking  proofs  of  the  usefulnes  of  the  work  in  this 
respect.  The  learned  Translator  too  has  written  several  of  his  remarks  and 
opinions  on  the  authority  of  that  Digest.  It  is  only  difficult,  as  already 
remarked,  for  a  person  not  conversant  -with  the  law,  to  derive  benefit  from 
it ;  and  in  fact  to  him  it  would  be  an  unsafe  guide. 

•  Mr.  Colebrooke,  however,  in  his  letter  to  Sir  Thomas  Strange  says  : — "  We 
have  not  here  the  same  veneration  for  him  when  he  speaks  in  his  own  name 
or  steps  beyond  the  strict  limits  of  a  compiler's  duty  ;  as  his  doctrines, 
which  are  commonly  taken  from  the  Bengal  school,  or  sometimes  originate  with 
himself,  differ  very  frequently  from  the  authorities  which  heretofore  prevailed 
in  the  south  of  India.  I  am  sorrj  that  the  Southern  Pandits  should  have  been 
thus  furnished  with  means  of  adopting,  in  their  answers,  whatever  doctrine  may 
happen  to  be  best  accommodated  to  the  bias  they  may  have  contracted  ,•  and  I 
should  regret  that  Jagan-ndtha*s  authority  should  supersede  that  of  the  much 
abler  authors  of  the  Jfitdl-shard^  Smriti-chandnkd  k\k\  Mddhxiviya?*  With  due 
deference  to  that  eminent  scholar,  it  may  be  remarked  that  ir^  the  Southern 
Pandits  used  an  opinion  originating  with  Jagan-'iidlka  himself  and  not  founded 
upon,  or  consistent  with,  an  unquestionable  authority,  notwithstanding  that  the 
Mitdkshard  and  the  other  authorities  expressed  a  different  d(  ctrine  on  the  same 
point,  then  their  opinion  would  indeed  be  objectionable  ;  but  if  they  cited  a  passage 
from  Jagan-ndtha^s  Digest  because  they  did  not  find  a  law  on  the  same  point  in  the 
books  preferably  used  in  their  schools,  or  because  they  found  in  Jagan-ndtha'a 
Digest  an  exposition  better  worded,  and  not  contradicted  by  the  local  authorities, 
the  learned  gentleman  ought  not  to  have  been  sorry  for  it  ;  inasmuch  as  he 
himself  has  done  the  same  in  many  of  his  remarks,  on  the  opinions  of  the  Sou- 
thern Pa7idits,  published  in  the  second  volume  of  Strangers  work  on  the  ffindfi 
law.  Sir  William  Macnaghteu  too,  though  he  in  one  place  considers  the  Vivada- 
bhangdrnava  as  a  Hengal  authority,  has  founded  many  of  his  general  principles 
upon  the  texts  contained  in  the  said  Digest.  Let  the  second  volume  of  his  work  on 
Hindu  Law  also  be  opened,  and  it  will  be  found  that  many  vt/dvasthds  relative  to 
cases  of  the  other  provinces  have  been  founded  by  the  Pandits  on  the  authority 
of  Jagan-ndtha^s  Digest,  and  these  vydvasthds  of  theirs  have  been  approved  of 
and  published  by  the  learned  gentleman  himself  as  correct  and  accurate.  Be- 
sides, where  Jagan-ndtha,  citing  the  authorities  of  one  school,  draws  a  conclusion 
not  inconsistent  with  its  doctrines,  or  where  he  gives  an  exposition  .as  being  the 
doctrine  of  a  certain  school,  and  that  exposition  is  not  contradicted  by  the  au- 
thorities thereof,  or  where  his  work  contains  an  exposition  not  to  be  found  in, 
or  not  prohibited  by,  any  of  the  law  tracts  current  in  that  school,  there  is  no 
reason  why  that  part  of  his  work  should  not  be  used  by  lawyers  as  an  authority 
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the  Mitdkshard.  Mr.  Borradaile,  a  Judge  of  the  Sadder 
Dewany  Adawlut  of  Bombay,  and  the  author  of  valuable 
Reports,  has  published  a  translation  of  the  Fyavakdra- 
mayUkJia,  to  which  he  has  affixed  some  annotations  refer- 
ring to  the  passages  of  other  works  on  Hindu  law,  and 
rendering  his  version  of  peculiar  utility  to  the  student  of 
the  law  of  that  side  of  India.  A  translation  of  the  Ddya- 
kramasangraha  has  been  published  by  Mr.  Wynch,  who 
has  judiciously  adopted  the  version  of  the  texts  of  the 
legislators  and  sages  of  antiquity  cited  therein  from  the 
works  of  Sir  William  Jones  and  Mr.  Henry  Colebrooke. 
The  institutes  of  Manu  have  been  translated  by  William 
Jones  and  Sir  Graves  Haughton  into  English,  and  by 
Monsieur  Loiseleur  Deslongchamps  into  French.  The 
version  by  Jones  is,  however,  generally  consulted  in  pre- 
ference to  the  other  translations.  There  is  another 
translation  by  Baboos  Tara  Chand  Chukerbutty  and 
Chunder  Sekhur  Dev  of  the  first  three  chapters  of  Manu, 
published  in  pamphlets,  in  which  the  Sanskrit  text  is  given 
in  the  JDeva-fidgri  character,  a  literal  translation  in 
Bengalee,  and  Sir  William  Jones'  translation,  with  a  re- 
vised and  correct  translation  in  English.  The  Dattaka- 
mimanad  and  Dattaka-chandrikd  have  been  translated  by 
Mr.  Sutherland,  with  useful  notes  after  the  manner  of 
his  illustrious  uncle,  Mr.  Colebrooke.  His  version  of  the 
two  standard  works  on  adoption  and  the  synopsis  thereof, 
which  he  has  appended  to  his  translation,  are  eminently 
useful.  A  French  translation  of  the  Dattaka-chandrikd 
by  Mr.  Orianne,  has  also  been  published. 

A  translation  of  the  Vyavahdra-kdnda  of  JIgna- 
VALKYA's  institutes  by  Dr.  Boer  and  F.  Montriou  Esq., 
Barrister,  has  appeared  some  years  ago.  This  work  is 
entitled  ^^  Hindi  Law  and  Judicature/'  and  contains 
many  explanatory  and  useful  notes. 
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The  whole  of  the  Vivdda<hintdnKmi  has  been  trans- 
lated by  the  Hon'ble  Frosunno  Goomar  Tagore,  c.  s.  i. 
The  translation  is  not  however  so  elaborate  and  aocurate  as 
was  expected  from  a  scholar  so  well  known  and  deputed. 

The  Ddyortattwa  of  Bagku-nandaka  has,  of  late,  been 
translated  by  Baboo  Golab  Chand  Shastri,  a  pleader  of  the 
Calcutta  High  Court. 

The  translation  of  that  part  of  the  Smriti-chandrikd 
which  treats  of  Inheritance,  made  by  Krishna  S  wami  Iyer,  is 
very  elaborate  and  useful.  The  learned  translator  has,  in 
foot-notes,  almost  at  every  page,  cited  texts  of  Manu  and 
some  other  sages,  as  also  the  doctrines  and  opinio^s  of 
several  Comn^entators,  Compilers  and  Digest-writers  of 
high  authority,  such  as  JfMdTA-vlHAKA,  VijnInk- 
8HWABA  and  the  like,  ^nd  has  likewise  occasionally  cited 
decided  cases,  with  respect  to  particular  points ;  and  has 
at  the  end  of  each  Chapter  or  Section  given  a  Summary 
thereof.  By  so  doing  the  learned  Translator  has  rendered 
his  work  almost  as  useful  as  Mr.  Colebrooke  has  by  append- 
ing elaborate  annotations  and  notes  to  his  translation  of 
the  Ddya-hhdga  and  Mitdkshard. 

The  Ddya-vibhdga  of  the  Mddhavlya  commentary  and 
the  Law  of  partition  and  succession  from  Baradd-rdja^a 
Vyavahdra-nirnaya  {ante  p.  xiii)  have  been  translated  by 
Mr.  A.  C.  Burnell,  c.  s. 

The  Chapters    on  Inheritance  from  the  Sanhitds  of 

A'PASTAMBA,        BoUDhIyANA,      GoUTAMA,      VaSUISHTHA, 

Vishnu  and  Ni^iLADA  have  recently  been  translated  by 
Messieurs  West  and  Biihler,  who  have  very  prudently 
printed  the  Sanskrit  texts  of  each  of  the  sages  beforo 
their  translation.  The  foot-notes  appended  by  them  to  their 
translation  of  the  texts  in  question  are  very  interesting 
and  afford  a  satisfactory  proof  of  the  great  learning  and 
lesearch  which  they  have  displayed  therein. 
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Merits  and  demerits  of  the  existing  translations. — So  at 
present  we  liave  English  translations  of  a  large  number  of 
the  books  on  the  Dharma  Shdstra.  But  it  is  a  matter  of 
regret  that,  many  of  these  translations  are  not  quite  faith- 
ful as  they  might  have  been.  Not  to  speak  of  the 
simple  inaccuracies,  but  omissions,  gross  errors,  &c.y  are 
to  be  found  in  several  parts  of  them.     For  instance : — 

The  translation  of  the  subjoined  passage  of  the  Mitdk- 
shard^-^**  Mivn^^  mTOfwiTOW,  ibrw  ^?^^  ^  iBwwt^  ft'ilfflflW 
^rorrf  fwnn  ^^  3Zlrf%  '**  which  ought  to  come  between 
clauses  five  and  six  of  Chapter  II,  has  been  altogether 
omittedf  by  Mr.  Oolebrooke.      Again,  the  text  '*  W^pwa 

ynj^fi^^  ftOTi-^  fro-^^  I  ^r«i  '^^'i-xRSft  ^  ^rw-iiw^  y^tfS  w:**! 

cited  in  the  Ddya-hhdgaX  should  have  been  rendered  by — 
**  The  mother's  sister,  the  maternal  uncle's  toife^  the  paternal 
uncle's  wife,  the  father's  sister,  the  mother-in-law,  and 
an  elder  brother's  wife  are  pronounced  equal  to  the 
mother" ;  but  Mr.  Colebrooke,  rendering,  perhaps  inad- 
vertently, the  word  ^a^fliiil  (which  means  a  maternal  un^ 
cle^s  wife)  by  •'  a  maternal  unchy "  and  omitting  altoge- 
ther the  term  fq?m-^  (a  paternal  uncle's  wife,)  has  trans- 
lated the  above  text  as  follows : — "  The  mother's  sister,  the 
maternal  unclCy  the  father's  sister,  the  mother-in-lawy 
and  the  wife  of  an  elder  brother  are  pronoimced  similar 
to  mothers. ^'^  In  like  manner,  gross  errors  and  omissions 
will  be  found  in  Mr.  Colebrooke's  translation  of  the  fol- 


*    MMkihdrd,  Sans.  p.  207. 

t  The  translation  of  the  above  passage  is  as  follows :«-"  The  singular  num- 
ber is  used  to  denote  caste  or  class,  so  if  there  be  several  wives  (or  widows)  of 
the  same  caste,  and  also  of  different  castes,  they  divide  and  take  the  wealth  in 
due  proportions." — Vide  pp.  119, 120,  and  Prec.  p.  258. 

X  See  Ddya-hMga^  Sans.  p.  112. 

{  See  his  translation  of  the  Ddychhhdga,  Chap.  Y,  Sect  iii,  §  31. 

But  what  is  still  stran^^  to  observe  is,  that  these  gross  errors  and  omismoiDB 
have  been  allowed  to  remain  in  the  subsequent  editioxm  of  the  WOlk  fttd  also  in 
the  otatioQfl  and  quotations  therefrom. 
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lowing  text  of  KItyJLyana-"  ^^  irm^  f3f-WW- 
fiW9 1  ^^^  iRf  ^iw^*  ^^^^  I "  and  of  YIjkaval^ 

nfipBOTl"  SO  much  so,  that  the  author  of  these  pages 
had  to  reject  that  translation  and  give  his  own.  This  will 
be  found  on  perusal  of  pages  62  and  63  together  with  the 
foot-notes  contained  therein. 

Sometimes  translations  of  one  and  the  same  text  of 
a  sage  made  by  different  persons  differ  materially  from 
one  another.    Thus  of   the  following  text  of  Manxj — 

JTfW  ^ ''  I*  Sir  William  Jones'  translation  (which  runs 
thus  :  "  The  son,  however,  of  such  a  daughter,  who  suc- 
ceeds to  all  the  wealth  of  her  father  dying  without  a 
son,  must  offer  two  funeral  cakes,  one  to  his  own  father, 
and  the  other  to  the  father  of  his  mother  ;''}t  is  mate- 
rially different  from  Mr.  Colebrooke's  translation,  which  is 
as  follows  : — "  Let  the  daughter's  son  take  the  whole  estate 
of  his  own  father  who  leaves  no  (other)  son ;  and  let  him 
offer  two  funeral  oblations ; — one  to  his  own  father,  and 
the  other  to  his  maternal  grandfather.}  Again  of  the 
subjoined  text  of  KItyIyana — ''  ^pygfTC-fiiryrgHT  fa ^i  ^i^- 
nftrfll  i5fVro?:-iiTTm^#Wif  ^irrrftTl§  The  translation 
contained  in  Colebrooke's  Digest  runs  thus  :  **  The  wife 
who  does  malicious  acts  injurious  to  her  husband,  who 
has  no  sense  of  shame,  who  destroys  his  effects,  or  who 
takes  delight  in  being  faithless    to   his  bed,   is  held  un- 


•  Manu,  Sans.  Chap.  IX,  v,  132. 

t  Manu,  Eng.  Chap.  IX,  v.  132. 

t  Coleb.    Dd.'bhd.  Chap.  XI,  Sect,  ii  §  19. 

Of  the  above  translations  the  one  by  Mr.  Colebrooke  may  be  taken  to  bo 
Dearly  correct ;  but  tha^  by  Sir  William  Jones  is  as  loose  as  his  transL  tion  of 
many  other  texts  and  passages :  see,  for  instance,  the  last  note  at  page  3. 

§  Smriti-i^tmdrikd  Sans  p.  ea.     V^av-Ma^.  Sans.  p.  136. 
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wortby  of  the  property  before  described/'*  that  in 
the  SmHtuchandiHhi  is  as  follows — "A  widow  who 
does  iojurious  acts,  who  has  no  sense  of  shame,  who 
squanders  away  the  money,  and  who  is  bent  upon  com- 
mitting adultery,  is  held  unworthy  of  wealth  (dAawa),*'t  and 
that  in  the  Vyavahdra-maydkha  is — "  But  a  toife  who 
does  malicious  acts  injurious  to  her  husband,  who  has 
no  sense  of  shame,  who  destroys  his  effects,  or  who  takes 
delight  in  being  faithless  to  his  bed,  is  held  unworthy  of 
separate  p^^operty  {8trl-dhana.^^)X 

Sometimes  one  and  the  same  text  has  been  translated 
by  the  same  person  .  differently  in  different  books.  For 
instance,  Mr.  Colebrooke  has,  in  his  Digest,  rendered  the 
subjoined  text  of  NIrada— ''^WJrw^^^  fifflftit^rmf^ 

iiT  I  jw^^'  ng'^^tro^  ^TJira  fr  «"  by  "  If  they  seve- 
rally give  or  sell  their  own  undivided  shares,  they  may 
do  what  they  please  with  their  property  of  all  sorts,  for 
they  have  dominion  over  their  own,''§  and  in  his  Ddya- 
hh&ga  by  "  Should  they  give  or  sell  their  own  shares,  they 
do  all  that  as  they  please,  for  they  are  masters  of  their 
own  wealth."  II 

Such  being  the  state  of  the  several  parts  of  the 
existing  translations  it  is  very  desirable  that  the  transla- 
tion of  the  text  books  be  revised  and  rectified  by 
proper  persons  employed  or  authorized  by  the  Government, 
and   that  there   be  a  standard   and  uniform  translation 

•  Coleb.  Dig.  Vol.  iii  (Lond.  Ed.)  p.  586. 

t  Smri,  Chan,  Chap.  XI^  Sect,  i,  cl.  47. 

J  Vyav,  2{ayit.  Chap.  IV,  Sea  viii  §  8. 

§  Culeb.  Dig.  Vol.  11.  (Lond.  Ed.)  p.  101. 

II  Dd.  hhA.,  Chap.  II  §  31. 

1^1  r.  Borradale  and  Krishua  Swami  Iyer  have  adopted  the  latter  YersioD. 
See  Vyav.  May  (a.  Chap.  IV,  Sect,  vii  §  36,  and  Smri.  Chau.  Chap.  XV,  cl.  1. 

Agaiu  the  trauslator  of  the  Vivdch-chmtdmani  has  reudered  the  said  text  br 
'*  Divided  partners  are  competeut  to  give  atray,'8ell,  or  do  what  the^  please  with 
their  respective  property ,  for  theu  they  have  beconte  its  lords."    Vu  Chi.  p.  314. 


of  the  teste  of  the  sages  cited  in  the  CommentarieSi 
Compilations  and  Digests. 

As,  however^  the  translations  above  mentioned,  are 
accepted  as  binding  authorities,  the  author  of  these  pages 
was  compelled  to  adopt  those  translations  of  the  texts 
and  passages  which  he  had  to  cite  or  quote  in  the  present 
work.  Still,  however,  he  oould  not  help  giving  a 
rectified  translation  or  a  new  translation  of  his  own 
of  such  particular  texts  or  passages  the  existing 
translation  of  which  appeared  to  him  to  be  grossly 
erroneous.* 

Digests  in  English. — Be^des  the  above  mentioned  tran- 
slations we  have  some  original  works  on  Hindtl  law 
written  in  English.  The  chief  of  these  are  the  "  Considera- 
tions on  Hindti  Law,"  **  Elements  of  Hindtl  Law,"  and 
the  Principles   and  Precedents  of  Hindd  Law.'* 

Sir  Prancis  Macnaghten  was  the  author  of  the  Con- 
siderations on  Hindti  Law,  which  consist  of  enunciation 
of  principles,  seldom  founded  upon  the  authority  of  the 
law  books,  but  generally  collected  from  the  then  decided 
cases,  such  as  ought,  in  his  judgment,  to  be  adopted,  and 
such  as  ought,  if  adopted,  to  continue  immutable.  Those 
cases,  however,  were  decided  for  the  most  part  according 
to  the  opinions  of  Pandits,  who  are  spoken  of  by  him  in 
the  most  disparaging  terms,  and  to  whom  he  says  he  was 
obliged  to  have  recourse  on  points  as  they  arose.  Those  prin- 
ciples  have  been  illustrated  copiously  by  argumente ; 
and  the  decided  cases  from  which  they  have  been 
derived  or  deduced  are  repeated  over  and  over,  and  given 
in  exienso.  His  chapter  on  Adoption  is  the  longest  of  all, 
occupying  122  pages,  42  of  which  are  devoted  to  a  criticism 
of,    and    severe    reprehension    on,    a   judgment   of    Sir 

*  See,  for  inBtance,  pages  38,  62,  aD4  63. 
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Thomas  Strange  in  a  particular  case.  The  seventh 
chapter  of  the  work  in  question  is  on  Contracts,  and  is 
composed  only  of  such  texts  as  are  set  forth  in  Colcbrooke's 
translation  of  the  Digest  of  Jagan-ndtha  ;  and  the  eighth 
and  ninth  chapters  are  for  the  most  part  translations  from 
the  Mitdkshard.  The  Addendum  and  Appendix  treat 
only  of  the  law  of  adoption.  It  is  apparent  from  his  writ- 
ings that  he  had  not  the  slightest  knowledge  of  the 
Sanskrit  language,  nor  of  the  law  books  not  translated 
into  English.  His  work,  however,  is  more  useful  than 
could  be  expected  from  an  author  who  was  possessed  of 
such  insufficient  resources,  and  who,  moreover,  commenced 
and  finished  it  in  one  year.* 

The  Elements  of  Hindti  Law  was  written  by  Sir 
Thomas  Stange  whilst  Chief  Justice  of  the  Supreme  Court 
of  Madras.  Although  he  had  no  knowledge  of  the 
Sanskrit  language,  yet  almost  every  one  of  the  elements 
containd  in  his  work  is  based  upon  authorities  cited  below 
the  page.  In  several  instances,  however,  he  has  erred  in 
not  specifying  the  peculiar  doctrines  of  the  different 
schools,  or  in  blending  the  especial  doctrine  of  one  school 
with  that  of  another,  or  in  citing  authorities  of  one  school 
for  a  doctrine  of  another.  The  learned  author  does  not  so 
fully  treat  of  the  doctrines  of  the  other  schools  as  he  does 
of  the  two  schools  in  the  South  of  India  where  he  had  to ' 
administer  justice.  His  work  is  therefore  of  greater  utility 
in  the  Courts  of  Madras  and  Bombay  than  in  those  of  the 
other  parts  of  India.  The  second  volume  of  the  work,  which 
contains  cases  and  law  opinions  under  the  title  of  **  JResponsa 
Prudentuw!'  or  opinions  of  the  Learned,  is  indeed  very 
valuable,  almost  every  one  of  them  being  followed  by  re- 

•  •*  It  ia  to  be  regretted,"  says  Mr.  Morlej,  "  that  the  whole  work  is  per- 
vaded by  a  spirit  of  exaggerated  self-eetimatiou  and  aujast  depreciation  of  every 
thing  not  consonant  with  the  author^!  professional  prejudices." 
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The  work  cutiiled  "Treatiso  on  Inheritance,  Gift, 
Wai,  Sale,  and  Mortgage"  by  Mr.  F,  E.  Elberling,  late 
of  the  Danish  Civil  Service,  contains  some  principles  of 
the  Hindti  law^  but  on  the  whole  it  cannot  be  viewed  as 
altogether  a  safe  guide.  Although  the  author  has  acted 
judiciously  in  citing  authorities  and  precedents  in  support  of 
the  principles  contained  in  his  work,  yet  his  precaution 
seems  to  have  sometimes  failed  him.  He  appears  to  have 
been  totally  ignorant  of  the  Sanscrit  language,  in  which  (to 
use  the  expression  of  Sir  William  Jones)  the  Hindu  law 
ia  for  the  most  part  locked  up ;  and  more  could  not  there- 
fore be  expected  from  one,  whose  knowledge  of  the  sources 
of  that  law  was  so  limited. 


great€r  pait  aach  aa  it  is  stated  to  be ;  but  if  it  comprebends  also  translatiooa  and 
the  remarks  aiid  written  opinions  of  JSuropeaus,  then  whatever  has  come  from  the 
peft  of  that  eminent  scholar  and  lawyer,  Mr.  Henry  Colebrooke,  ouffht  to  be 
regarded  as  of  greater  weight ;  es[)ecially  his  translations  of  the  Ddyorondga  and 
MU^k^^ordy  the  former  of  which  works  is  the  standard  law  in  Bengal  and  the  latter 
is  respected  in  all  the  schools  from  Benares  to  the  southern  extremity  of  the 
peninsula  of  India  as  the  chief  ground-work  of  the  doctrines  which  they  follow  ; 
and  the  translations  themselves  are  also  master-pieces,  and  accompanied  as  they 
are  with  translations  of  the  most  illustrative  and  appropriate  comments,  &c.  they 
art  perhaps  more  useful  than  the  originals.  The  translation  of  the  DcUtaka- 
mimdnsd  and  the  Detttaka-chatidrikd,  the  standard  law  tracts  on  adoption  made 
af^r  the  manner  of  Mr.  Colebrooke  bv  his  nephew,  Mr.  Sutherland,  and  the 
translation  of  the  portion  of  the  Mitakshard  made  by  Sir  William  Macnaghteu, 
and  thoae  of  the  Ddya-krama-tan^raha  and  Vyavahdramayukha  &c.  are  of  equal 
authority  with  the  above. .  Next  m  importance  are  the  remarks  and  opinions  of 
Mr;  Colebrooke,  "  whose  learning,"  says  Sir  Thomas  Btrauce,  '*  in  that  abstruse 
science,  drawn  directly  from  the  original  and  the  most  authentic  sources,  stands 
acknowledged  in  Europe  as  well  as  in  India."  The  remarks  and  opinions  above 
alluded  to  convey,  in  most  instances,  not  only  his  strictures  on  the  points  refer- 
red and  opinions  reported,  but  references  also  to  printed  authorities  in  support 
cf  hie  obtervatibnsy  or  of  the  answers  of  the  Pandits,  It  is  with  reference  to 
one  of  those  opinions  that,  Mr.  Shakespeare,  an  able  Judge  of  the  late  Sudder 
I>ewanny  Adawlut  at  Calcutta,  said,  alluding  to  Sir  William  Macnaghteu: 
**  Now  I  ima^ne  Mr.  Henry  Colebrooke  to  be  the  highest  European  authority  on 
matters  of  Hmdti  law ;  but  supposing  others  to  be  equally  well  read,  no  one  can 
be  placed  in  competition  with  him  as  to  the  two  qualifications,  a  knowledge  of 
the  law  and  of  the  practice  and  observances  of  this  Court,  in  which  he  was  so 
many  years  i^e  Chief  Judge.'*  And  Sir  Francis  Macuaghten  too  remarks : — 
''Upon  the  right  of  a  Hindis  to  dispose  of  his  property  by  will,  I  have  seen 
the  opinion  of  Mr.  Colebrooke,  and  I  need  not  add  that  there  is  not  any  niar^ 
whose  opinions  may  justly  command  a  greater  degree  of  deference."  The  author 
of  these  pages  hasperaued  whatever  has  fallen  from  Mr.  Colebrooke  with  great 
attention,  and  found  him  genei*ally  Qu>st  accurate  and  deep,  resulting  from  h 
thorough  «tudy  of  the  Sanskrit  books  of  law  ueatioued  hy  him,  books  the  whole 
«if  ii(t4cUar||  xiM^elji^  bj  th®  luajaritjr  of  the  lawyers  of  any  aehoolf 
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Messieurs  West  and  Buhler.  In  this,  the  authorities 
cited  by  Shdstrls  for  the  corroboration  of  their  opinions 
have  not  generally  been  given  in  exteiiso  but  only  the 
names  and  the  pages  &c.  of  the  books  containing  those 
authorities  are  mentioned  in  abbreviated  form  leaving 
the  reader  to  peruse  them  in  those  books,  and  occasionally 
firesh  and  more  applicable  passages  have  been  selected  by 
the  authors  from  the  recognized  books  and  added  as 
further  authorities  for  the  replies.  The  notes  and  remarks 
by  the  learned  authors  are  very  interesting,  and  the  Appen- 
dix is  more  so  as  it  contains  Chapters  on  Inheritance  from 
the  Smritis  of  Apastamba,  BoudhJLyaka,  Goutama, 
Vashishtha,  Vishnu  and  NArada,  with  translations 
appended  thereto.  But  above  all,  the  Introduction  is 
very  elaborate,  learned  and  useful.  The  only  thing  to 
be  regretted  is  that  the  replies  of  the  Shdstris  contained 
in  the  book  are  not  all  correct. 

Mr.  Strango's  Manual  of  Hindd  law,  though  short, 
is  generally  correct  and  clear. 

A  Digest  of  Hindii  law  as  administered  in  the  courts 
of  the  Madras  Presidency  has  only  last  year  been  written 
and  published  by  the  Hon'ble  H.  S.  Cunningham  whilst 
Advocate  General  of  that  place  but  since  appointed  a  Judge 
of  the  Calcutta  High  Court.  This  book,  at  which  I  have 
only  had  a  glance  at  present,  will  be  reviewed  by  me  in 
extenso  in  the  2nd  volume  of  my  present  work,  when  I 
shall  be  able  to  procure  a  book  for  myself,  which  is  at 
present  not  to  be  had  at  any  of  the  Calcutta  Book-sellers*. 

I  have,  I  think,  given  an  all  but  complete  list  of  the 
works  which  treat  of  the  vyavahdra  branch  of  our  law. 
It  remains  to  notice  how  justice  is  administered  in  accord- 
ance with  that  law  on  which  so  many  works  are  extant. 
The  judges,   barristers,   pleaders,  and  others  who  know 
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• 

insignificant  in  number ;  consequently,  without  a  complete 
digest  in  the  English  language,  combined  with  a  corres« 
ponding  one  in  the  vernacular  of  the  country,  the  evil 
could  not  be  removed,  nor  the  desideratum  felt  by  Sir 
William  Jones  and  others  supplied.  The  Government 
enacted  that  the  cases  of  the  Hindds,  regarding 
inheritance  &c,,  shall  be  decided  according  to  their  law, 
but  no  means  were  afforded  to  the  generality  of  the 
people  of  making  a  proper  use  or  checking  the  abuse 
of  that  law.  .This  was  remarked  to  the  author  by 
one  of  the  most  intelligent  judges  of  the  late  Sudder 
Adawlut,  now  no  more,  who  at  the  same  time  re- 
quested him  to  translate  into  Bengalee  and  Urdoo  the 
Principles  of  Hindd  Law  by  Sir  William  Macnaghten. 
That  work  was  thereupon  minutely  gone  through,  with  a 
view  to  determine  if  a  translation  of  it  would  be  sufficient 
for  the  purpose,  when  it  was  judged  that  the  work  itself 
required  many  additions  to  be  made  to  it  and  several  portions 
to  be  rectified  to  render  it  correct  and  complete.  The 
translation  and  publication  of  the  Ddya-hhdga  and  Mitdk- 
shard  on  inheritance,  the  Dattaka-mimdnsd  and  the 
Dattaka-chandrikd  were  considered  likely  to  be  more  ex- 
pensive and  tedious  than  useful,  inasmuch  as  considerable 
parts  thereof  are  composed  of  arguments  tending  to  estab- 
lish the  authors'  own  opinions  and  to  refute  those  of 
others.  It  would  moreover  be  very  difficult  for  such  as 
would  not  thoroughly  study  and  digest  them  readily*  to 
discover  the  principle  or  decision  regarding  any  point ;  for 
it  is  not  rarely  the  case  with  those  works  that  in  one  place 
a  principle  appears  to  be  laid  down  as  decisive,  but  in  ano- 
ther (perhaps  at  the  distance  of  many  pages)  will  be  seen 
a  passage  which  refutes  and  explodes  the  former  and 
establishes  another.  Translations  of  those  works  could  not 
therefore  be  of  great  use  to  those  who  cannot  devote  much 


time  to  a  diligent  study  of  their  contents.  Besides^  now- 
a-days  the  judges  for  the  most  part  consider  it  safe  and  con- 
venient to  follow  the  decisions  of  their  learned  predecessors, 
instead  of  taking  the  trouble  of  ascertaining  for  them- 
selves the  law  on  the  point  or  points  at  issue.*  Hence, 
the  principles  laid  down  in  the  previous  decisions  and  the 
opinions  of  the  law  officers  followed  in  those  decisions  or 
admitted  by  the  courts  of  justice,  form  in  a  great  degree 
the  practical  part  of  the  law.  Consequently  in  the  pre- 
sent state  of  legal  practice  it  will  not  be  enough  if  a 
digest  included  only  the  principles  contained  in  the  law 
treatises  and  the  authorities  on  which  they  rest ;  but  to  be 
practically  useful,  such  a  work  was  needed  as  will  com- 
prise all  the  principles  laid  down  in  the  current  law  trea- 
tises, the  unreversed  or  final  decisions,  and  the  admitted  law 
opinions,  illustrated  by  precedents.  Moreover  it  is  re- 
quired to  be  not  only  in  the  vernacular  but  also  in  English, 
inasmuch  as  all  the  desiderata  are  not  to  be  found  in  any 
single  English  book,  and  perhaps  not  in  all  of  those 
hitherto  written.  It  is  moreover  very  dfficult  for  a  person 
to  procure  a  large  number  of  the  English  books  on  the 
subjects  in  question,  and  still  more  so,  if  he  be  in  pos- 
session of  them,  to  find  out  what  he  requires  without 
losing  much  time  in  the  attempt.  To  compile  a  work  of 
the  above  description  required,  I  confess,  more  learning  and 
talent  than  I  possess.  But  as  no  one  more  experienced 
come  forward  to  undertake  this  arduous  task,  and  the  want 
of  such  a  work  continued  to  be  felt  by  both  Mofussil  and 

*  They  ought,  however,  to  be  warned  that,  amengst  the  decisions  said  to  be 
passed  in  accordance  with  the  Hindti  law,  there  are  some  which  are  not  correct  and 
accurate  with  reference  to  that  law  ;  and  as  decrees  are  in  themselves  not  law  but 
merely  the  application  of  the  law  to  particular  cases,  and  as  the  dispensers  of 
joatice  are  by  tneir  oaths  bound  to  decide  each  case  upon  its  own  merits  in  con- 
formity with  law.  usage,  and  principles  of  justice,  they  should  not  (and  cannot 
oonacientioaBljr)  follow  a  precedent  without  being  satisfied  that  that  precedent 
is  in  conformity  with  tae  law  they  are  to  administer.  Precedents,  therefore, 
ooght  to  be  applied  after  great  conaideration  and  with  due  circumspection. 
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metropolitan   practitioners,    and  others,   I  engaged  myself 
to  write  a  work  of  the  above  description. 

It  at  first  seemed  to  me  that  it  would  bo  sufficient  to 
supply  the  vyavastlids  or  principles  in  Bengalee  and  English, 
with  authorities  and  precedents  bearing  thereupon.  But  it 
occurred  to  me  that  if  I  did  not  give  the  Sanskrit  passages 
expressive  of  those  principles  and  the  texts  of  the  holy 
sages  and  other  great  authors  on  the  authority  whereof 
those  principles  were  laid  down,  there  would  still  be  left 
for  the  ingenious  portion  of  the  JPandita  a  field  to  work 
upon.  And  the  little  experience  that  I  have  had  in  this 
department  of  jurisprudence  suggested  to  me  that  it  was 
necessary  to  publish  at  least  two  separate  books  one 
for  the  Bengal  school  and  the  other  for  the  remaining 
schools,  as  it  is  very  difficult  to  preserve  all  along 
the  distinction  between  the  laws  as  current  in  Bengal  and 
those  in  the  other  schools,  so  much  so  that  even  Sir 
William  Macnaghten,  who  seems  to  have  taken  much 
care  about  it,  has  sometimes  forgotten  it,  and  blended  the 
special  doctrines  of  one  school  with  those  of  another. 
But  even  were  I  careful  in  making  the  distinctions 
throughout,  still  the  reader  who  would  not  make  himself 
master  of  them,  would  very  probably  overlook  them  and 
fall  into  error .'^  Add  to  this  the  vernacular  language  of 
the  different  schools  not  being  one  and  the  same,  the 
principles,  precedents,  &c.  having  reference  to  Bengal 
required  to  be  translated  into  Bengalee,  and  those  pecu- 
liar to  the  other  schools  into  the  vernaculars  of  those 
provinces,  at  least  into  Urdu^  which  in  a  manner  is  under- 


•  **In  a  geueral  compilation,"  says  Mr.  Colebrooke,  **  where  the  authori ties 
are  greatly  mnltiplied,  and  the  doctrines  of  many  different  schools  and  of 
Damerous  authors  are  contrasted  and  compared,  the  reader  is  at  a  loss  to  collect 
the  doctrines  of  a  particular  school  and  follow  the  traiu  of  reasoning  by  which 
they  are  maintained.  He  is  confounded  bv  the  perpetual  conflict  of  discordant 
opinions  and  jarring  deductions,  and  by  the  frequent  transition  from  the  pOBi<* 
tious  of  one  sect  to  the  principles  of  another." — Dd,  bhd.  Fret  p.  iiL 
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high  authority,  such  as  the  Fira-mitrodot/a^  Vivdda-ratnd- 
kara,  &c.,  have  been  arranged  in  each  section  and  chapter, 
then  under  each  Vyavasthd  is  inserted  the  reason*  for  it, 
(if  any,)  and  after  that,  is  cited  the  authority  or  authorities 
relative  to  that  Vyavaathd.i  If  any  term,  phrase  or 
passage  required  explanation,  a  letter  within  parenthesis 
is  placed  after  that,  and  an  explanation  thereof  is  given 
in  the  words  of  some  Commentator  or  Digest-writer  in  a 
following  paragraph  beginning  with  the  same  letter  with- 
in parenthesis,  t  If  a  principle  was  deduoible  or  de* 
rivable  from  an  authority  or  the  explanation  thereof,  that 
also  has  been  put  down  with  reason  and  further  autho- 
rity or  authorities,  if  any.§  The  annotations  consist  of 
passages  taken  principally  from  the  works  of  European 
writers  on  Hindd  law  with  the  numbers  of  the  VyavaMhds  to 
which  they  relate.  ||  These  are  generally  for  the  corrobora- 
tion or  further  elucidation  of  the  Vyavaathds  to  which  they 
refer,  and  sometimes  for  the  purpose  of  showing  the  errone- 
ous views  which  have  been  taken  by  those  writers.  Then 
in  foot-notes  are  given  the  pages  of  the  precedents  bearing 
on,  or  relative  to,  each  of  the  Vyavaathds^  and  also  such 
matters  as  are  more  minute  and  cannot  fail  to  be  interest- 
ing.^   Again  to  save  the  reader  time  and  trouble    the 

*  Beason  is  given,  because — ''  The  reason  of  the  law  is  the  life  of  the  law  : 
for  though  a  roan  can  tell  the  law,  if  he  knows  not  the  reason  thereof,  he  shall 
soon  forget  his  superficial  knowledge.  But  if  he  fiudech  the  right  reason  of 
the  law,  and  so  bringeth  it  to  his  natural  reason,  that  he  coniprehendcth  it  as 
bis  own,  this  will  not  only  serve  him  for  the  undertaking  of  that  particular 
case,  but  of  many  others  for  *  cogmtio  legis  est  copulata  et  complicata :'  aud  this 
knowledge  will  long  remain  with  him.**    (LD.  Coke  upon  Litt.    Sec  283.) 

The  Sage  Vbihaspati  ordains : — "  Decision  must  not  be  given  solely  by 
having  recourse  to  the  letter  of  the  written  codes ;  since,  if  no  decision  is 
made  according  to  the  rekson  of  the  law,  there  might  be  a  failure  of  justice." 
YIjnavalkta  too  says : — If  two  texts  differ,  reason  (or  that  which  it  best 
supports)  must  in  practice  prevail." 

For  instance, — 

t  See  pages  100—116.  %  See  pages  102 — 108. 

§  See  pages  116  and  160.  ||  See  pages  101  and  113. 

%  See  pages  100—106. 
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names  of  the  parties  and  courts,  and  the  dates  of  the  deci- 
sions, leaving  the  reader  to  procure,  and  refer  to,  the 
original  books,  a  complete  set  of  which  (at  least  those  of 
the  Privy  Council,  and  the  late  Sudder  and  Supremo 
Courts  of  Madras  and  Bombay)  is  not  to  be  easily  procured 
in  this  country,  and  if  at  all  procurable  the  above  books 
would  very  likely  cost  the  purchaser  more  than  twenty 
times  the  price  of  the  present  work  (the  Vyavasthdrchan^ 
drikd)^  and  even  then  without  a  translation  in  the  Verna- 
cular these  would  be  of  little  or  no  use  to  the  Practitioners 
ignorant  of  English,  I  have  therefore  considered  it 
proper  to  give  in  Tfrdtl  as  well  as  in  English  the  import- 
ant portions  of  well-nigh  the  whole  of  the  important  cases 
including  the  Sudder  Decisions  for  the  years  1851  to  1862, 
which  are  not  noticed  even  in  any  of  the  abstract  Digests 
of  cases. 

In  the  late  Supreme  Courts  and  in  the  Original  Side 
of  the  present  High  Courts  the  Hindu  law  did  and  does, 
govern  suits  between  Hindus  with  respect  to  contracts, 
succession  and  inheritance  in  general,*  and  in  the  other 
Courts  of  British  India— with  respect  to  succession,  inheri- 
tance, marriage,  castes,  and  religious  usages,  institutions, 
&c.t    All  these,  therefore,  have  been  made  the  subjects 

•  The  statute  2l8t  Geo.  Ill,  Chapter  70,  provides  '•  that  their  inheritance 
apd  successiou  to  lauds,  rents,  and  goods  and  all  matters  of  contract  aud 
dealing  between  party  and  party  shall  be  determined,  in  the  case  of  the  Maho- 
medaus  by  the  laws  and  usages  of  Mahomedans,  aud  in  the  case  of  Geutoos 
by  the  laws  and  usages  of  Gentoos," 

t  By  Section  15,  Regulation  IV,  1793,  re-enacted  for  Benares  and  the 
Upper  Provinces  by  Regulation  V  of  1795,  Section  3,  aad  Begulation  III 
of  1803,  Section  16,  it  is  provided  that  "  in  suits  regarding  succession,  inheri- 
tance, marriage,  aud  caste,  and  all  religious  usages  aua  institutions,  the 
Hindu  laws  with  regard  to  Hindtis  are  to  be  considered  as  the  general  rules 
by  which  the  Judges  are  to  form  their  decisions."  Although  the  provisions 
iu  the  enactments  cited  would  appear  to  exclude  cases  of  contract,  yet  there 
are  questions  incideutatly  involved  in  this  subject,  and  it  is  so  inter-woven 
with  cases  which  it  is  the  duty  of  the  Ck)urts  to  decide  agreeably  to  the  Hindtl 
law,  that  attention  to  the  principles  of  the  one  may  be  essential  to  the 
due  adjudication  of  the  other.  For  instance,  in  a  claim  of  inheritance 
the  defendant  may  plead  a  title  by  purchase,  and  the  question  will  arise  aa 
tp  how  far  the  ancestor  was  at  liberty  to  coutract. — See  Macuaghteu's  Hiucl<l 
Ji^w,  Prelioiiuary  remarks^  pp.  vii,  viii. 
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of  the  entire  Vyavasthd-chandrikd,  and  not  the  whole  of 
the  eighteen  titles*  of  the  Vyavahdra  kdnda  of  the 
Dharma-ahastra.  Of  these  again  as  questions  connected 
with  succession,  inheritance,  usage^  maintenance^  partition, 
and  exclusion  from  inheritance,  marriage,  Strt-dhana,  adop* 
tion,  gift  and  sale  are  frequently  brought  before  the 
British  Courts  of  Justice,  they  have  been  copiously  treat- 
ed of,  while  the  other  subjects  have  been  briefly  adverted 
to,  they  being  generally  adjusted  by  reference  to  private 
arbitration.  And,  designed  as  this  work  is  for  practical 
utility,  I  have  omitted  those  questions  regarding  inheri- 
tance &c.,  which  are  obsolete  in  the  present  (kali)  age, 
such  as  the  succession  of  the  various  descriptions  of  sons 
other  than  the  ourasa^  dattaka^  and  krittrima,  and  of 
those  bom  of  mothers  of  tribes  different  from  their  hus- 
band, and  also  questions  regarding  slavery  which  latter 
are  not  tried  in  the  Courts  of  British  India. 

The  first  volume  of  the  Vyavasthd-chandrikd  in 
Sanskrit  and  Urdu  is  also  out.  This  volume  contains  the 
Sanskrit  texts  and  passages  with  the  names  of  the  books 
from  which  they  are  taken.  This  and  Volume  I  in  Eng- 
lish exactly  correspond  with  each  other,  in  Vyavaathds, 
reasons,  authorities,  precedents  and  all  other  matters. 

The  second  volume,  which  will  contain  chapters  on 
partition,-  marriage,  Strl-dhana,  exclusion  from  inheritance, 
adoption  &c.,  wiU,  it  is  hoped,  be  soon  ready  for  publication 
with  a  corresponding  volume  in  Sanskrit  and  Urdu. 

♦Of  those  titles  the  Jlrst  is  debt,  or  loaDs  for  consnmption ;  the  second^ 
deposits  and  loans  for  use  ;  the  third,  sale  without  ownership  ;  the  fourth,  concerns 
amoDg  partners  ;  the  fifths  sabtraction  of  what  has  been  giveu  ;  the  nxth,  nou- 
paymept  of  wages  or  hire ;  the  seventh,  non-performance  of  agreements  ;  the  eighth, 
rescission  of  sales  and  purchases  ;  the  ninth,  disputes  between  master  and  servant ; 
the  tenth,  contests  on  boundaries  ;  the  eleventh  and  twelfth  assault  and  slander ; 
the  thirteenth,  larceny  ;  the  fourteenth,  robbery  and  other  violence  >  the  fifteenth^ 
adaltery  ;  the  eixteejith,  altercation  between  man  and  wife,  and  their  respective 
duties  I  the  eevenieenth,  the  law  of  inheritance  ;  the  eighteenth,  gaming  with 
dice  and  with  living  creatures.  These  eighteen  titles  of  law  are  settled  as  the 
groandwork  of  all  judicial  procedure  in  thia  world.—MAiiU;  Cb.  yiil,vs.  A— 7, 
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I  cannot  close  these  remarks  without  expressing  my 
deep  indebtedness  to  Rdjd  Kamala  Krishna  Deva  Bahddur, 
the  head  of  the  Hindu  Community  of  Calcutta,  who  fol- 
lowing the  noble  example  of  the  illustrious  R^jds  of 
olden  times,  more  especially  of  his  own  high-minded 
grandfather  tlie  late  Riijd  Nava-krishna  Deva  Bahddur, 
and  father  the  late  Rdja  Rdj-krishna  Deva  Bahddur,  has 
generously  patronized  the  present  work  by  materially  aid- 
ing me  in  carrying  it  through  the  press,  for  which  act  of 
high-mindcdncss  and  favor  to  one  in  my  position,  I  would 
beg  here  to  record  my  most  grateful  thanks  to  the  noble 
Bdjd.  I  cannot  likewise  omit  to  tender  my  best  thanks  to 
jpandit  Hurish-chunder  Kavi-ratnay  Additional  Profes- 
sor of  Sanskrit  in  the  Presidency  College,  who  has  ren- 
dered me  great  and  valuable  assistance  in  the  preparation 
of  this  work,  as  well  as  in  carrying  it  through  the  press, 

1  now  conclude  by  observing  that,  keeping  strictly  in 
view  a  compiler's  duty,  as  I  have  inserted  hereiu  nothing 
without  authority,  and  as  neither  time  nor  labor  has 
been  spared  in  making  the  present  work  replete  with 
useful  matters,  and  complete  in  its  kind,  and  at  the 
same  time  in  adapting  it  for  the  study  of  students  as  well 
as  for  reference  in  the  conduct  of  cases  and  administration 
of  justice,  I  may  venture  to  hope  that  the  present  work 
will  meet  the  same  approbation  and  receive  the  same  pat- 
ronage of  the  public,  especially  of  our  generous  Govern- 
ment,  as  the  Vyavastlhd-darpana  has  already  done.  With 
Ihese  prefatory  remarks  I  now  present  this  volume  to  a 
liberal  and  discerning  public  to  judge  of  its  merits  whilst 
its  approbation  will,  to  me,  be  my  best  reward  after  such 
arduous  and  unremitting  labors,  and  at  the  same  time  this 
appreciation  of  nay  toils  will  encourage  me,  no  doubt,  to 
still  farther  and  greater  exertions  towards  the  speedy  com- 
pilation of  the  2nd  volume. 
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words  in  Part  I  of  this  work^  I  have  written  them  according  to  the 
following  Bomanized  system,  partially  modified  from  that  which  was 
originally  proposed  in  the  first  volume  of  the  Asiatic  Researches, 
and  followed  by  Sir  William  Jones,  Mr.  H.  Colebrooke^  and  others. 


A :  as  a  in  call  or  salt. 

A :  as  ^  in  fdr. 

I :  as  i  in  fit. 

i :  as  i  in  machine  or  as  66  in 

feeding. 
U  :  as  u  in  pull, 
tl :  as  it  in  rule  or  oo  in  pool. 
E  :  as  the  first  e  in  there,  ai  in 

pain^  or  the  Freeh  ^. 
O  :  as  0  in  go. 
Oi :  as  oi  in  heroine^  or  as  the 

Greek  dipthong  oi  in  pcmnen, 

a  shepherd. 
On  :  as  ou  in  out. 
Oy :  as  oj^  in  joy  or  hoy. 
Kh :  as  A;^  in  hlsLck-hole.* 
G :  as  9  in  jfewflfaw. 
Gh  isisgh  in  bij-Aouse.* 


Ch  :  as  cA  in  cAalk. 
Chh  :  as  cKh  in  mnch-hastej^ 
Jh  :  as  geh  in  colle^6-Aall.^ 
T :  as  <  in  taXk,  or  soft  as  in  <a 

(Italian  or  Portuguese.) 
Th  :  as  ^  in  ho^-Aouse,*  or  soft 

as  in  ^^roughly. 
D  :  as  d  in  daw,  or  soft  as  in  cia 

(Portuguese.) 
Dh  :  as  (ZA  in  good-Aouse,*  or  soft 

as  the  last  aspirated. 
Ph  :  as  2>A  in  TAear. 
Bh :  as  &A  in  Ho&-Aouse.* 
T  :  as  2/  in  joy  or  boj^-hood. 
W :  as  u;  in  du;arf. 
Sh :  as  6^  in  shot. 
S :  as  6  in  soft  or  in  6ugar. 
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BOOK  I. 

ON  OWNERSHIP,  RIGHT,    HERITAGE,  &c. 


CHAPTEB    I. 
ON  OWNERSHIP,  RIGHT,  AND  HERITAGR 


SECTION  I. 

On  Ownership  and  Proprietary  Right, 


1.    An  owner  is  by  inheritance  f^a^,    purchase^  vyavatHid. 
partition  f^6>,  seizure  (^(?^,    or   finding  (^d>.     Accep- 
tance fe)  for  a  JBrdhmana,  conquest  fer  a  Kahatriya^ 
gain  for  a    Vaishya   and   Shudra    are  additional 
(causes  of  property  and  ownership).* — Goutama. 

"  These  eight,  says  GoUTAMA,  are  causes  of  property  and 
ownership^  not  possession  and  eDJoyment." — MU.  Sans.  p.  41. 

(a J  '  Inheritance,*]  Gain  by  inheritanoe ;  that  is,  a  right  \7hich  Explanation. 
%  son  or  the  like  acquires  by  birth  over  property  of  the  father  or 
the  like.  Goutama  explains  in  the  following  passage  the  origin 
of  the  son's  title  to  the  paternal  estate : — '*  The  venerable  tea- 
chers direct  that  ownership  to  wealth  is  acquired  by  birth  alone." 
i.  Chan.  Chap.  I,  01.  27. 


(a)  Unobstructed  heritage  is  here  denominated  "  inheritance."  Expbuution 
— MU,  In.  Chap.  I,  Sect,  i,  §  13. 


*  MiL  In,  Chap.  I,  S«ct.  i,  §  8  ;*and  Smri,  Chom,  Chap.  I,  01.  21. 
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(h)  *  Partition'  intends  heritage  subject  to  obstruction. — Mit. 
In.  Chap,  1,  Sect,  i,  §  13. 

(h)  **  Partition J^^  Partition  which  confers  a  special  or  exclusive 
ownership  on  the  sons,  and  the  like,  over  the  paternal  estate. — 
Smri,  Chan.  Chap.  I,  CI.  27. 

(c)  *  Seizure  or  Occupation'  is  the  appropriation  of  water, 
grass,  wood  and  the  like  not  previously  appertaining  to  any  other 
(person  as  owner. ) — Mit,  In.  Chap.  1,  Sect,  i,  §  13.  Vide  Smri. 
Clian.  Chap.  I,  CI.  27. 

(d)  *  Finding  (  adhi-gama  )  '  is  the  discovery  of  a  hidden  trea- 
sure or  the  like. — Ihid. 

(e)  ^Acceptance'  is  an  additional  mode  of  acquisition  exclu- 
sively appertaining  to  a  Brdhmnna.  Likewise,  for  a  Ksltatnya^ 
what  is  obtained  by  victory  is  peculiar.  Nirvishtam,  or  what 
is  gained  in  the  way  of  hire  by  agriculture  and  the  like,  is  for  a 
Voishya  peculiar,  and  so  is  for  a  ShiUlra,  yirvishtam,  or  what  is 
earned  in  the  form  of  wages  by  doing  service  to  the  regenerate. 
Thus,  the  meaning  of  the  law  of  Goutama,  prescribing  the 
several  modes  of  acquisition,  must  be  understood. — Smri,  Chan, 
Chap.  I,  CI.  27. 

(e)  For  a  Brdhmana,  that,  which  is  obtained  by  acceptance  or 
the  like,  is  additional ;  not  common  (  to  all  the  tribes ).  '  Addi- 
tional' is  understood  in  the  subsequent  sentence  :  for  a  Kshatriya, 
what  is  obtained  by  victory,  or  by  amercement  or  the  like,  is 
peculiar.  In  the  next  sentence,  '  additional'  is  again  understood  : 
what  is  gained  or  earned  by  agriculture,  keeping  of  cattle,  (traffic,) 
and  so  forth,  is  for  a  Voishya  peculiar ;  and  so  is,  for  a  Shtidra, 
that  which  is  earned  in  the  form  of  wages,  by  obedience  to  the 
regenerate  and  by  similar  means. — Mit.  In.  Chap.  1,  Sect,  i,  §  13. 

Thus  likewise,  among  the  various  causes  of  property 
which  are  familiar  to  mankind,  whatever  has  been  stated 
as  peculiar  to  certain  mixed  classes  in  the  direct  or  inverse 
order  of  the  tribes,  (  as  the  driving  of  horses,  which  is  the 
profession  of  the  SutaSj  and  so  forth, )  is  indicated  by  the 
'vvord  "  earned"  (nimnMa) :  for  all  such  acqiiisitions  assume 
the  form  of  \vages  or  hire  ;  and  the  noun  (im^^e^sha)  is 
exhibited  in  the  Tnkdndi*  as  signifying  wages. — Ihid. 

•  The  dictionary  of  Amara  Sixilv  in  three  books  (Kdndas.)  The  passage 
livre  oitcd  oociu*d  iu  the  8rd  book  of  the  Amara-kosha.    Chap.  4,  v.  217. 
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If  these  reasons  exist,  the  person  is  owner.*     These  being  Concluaion. 
IcQowa  (to  exist)  he  is  acknowledged   to  be  the  owner   or 
proprietor.t 

If  these  reasons  exist,  the  son,  &c.,  the  purchaser,  the 
sharer,  the  seizer,  and  the  finder,  become  respectively  the 
owners  of  the  property  derived  from  the  father,  and  the 
rest,  sold,  divided,  seized  and  found. — SmH,  Chan,  Chap.  I 
Clause  27. 

2.     Acquisition  made  through  any  of  the  virtu-  Vyavoithd. 
ous   or  popular  means  recognized   by   the  world 
produces  Ownership  and  Proprietary  Right. 

There  are  seven  virtuous  means  of  acquiring  property :  Authority. 
saccession,  gain  (ldbha)l  and  purchase  or  exchange,  which 
ore  aUoived  to  all  clcisses ;  conquest,  which  is  peculiar  to 
the  military  clas^;  lending  at  interest  •  (prayoffd),  hus- 
bandry or  commerce  {karma-yoga,)  which  belong  to  the 
mercantile  class ;  and  acceptance  of  presents  hy  the  Sacer- 
dotal class  from  respectable  people  (/). — Manu,  Chap.  X, 
Vaehana  115. 

(/)  Seven  means  of  acquiring  property,  vu.,  inheritance  and  the 
rest,  are  said  to  be  virtuous.  '  Inheritance' — wealth  by  descent ; 
gain  (ldbha)X — gain  of  a  hidden  treasure  or  presents  from  friends 

•  Coleb.  Mil.  In.  Chap.  I,  Sect,  i,  §  13. 

•f  The  original  of  this  passage  is  "  Jndteshu  jndyate  awdmi^*'  (Mit  Sans, 
p.  170),  the  literal  rendering  of  which  would  therefore  be — "These  being 
known,  be  is  known  to  be  the  owner."  Mr.  Colebrooke,  however,  has  rendered 
the  passage  by — "If  they  take  place,  he  becomes  proprietor."  See  his  Trans- 
lation of  the  Mitdkthard  Chap.  I,  Sect,  i,  §  13. 

t  Sir  W.  Jones  renders  the  word  "  Idbha"  by  '  occupancy  or  donation' 
which  seems  to  be  at  variance  not  only  with  the  lexicographical  meaning  of 
the  word,  but  also  with  the  interpretations  of  the  Commentators, — more 
especially  with  that  of  KuliakorBkattaf  whose  Commentary  he  has  implicitly 
foUowed  in  his  translation,  and  from  which  he  has  supplied  the  inuendoes 
put  in  Italics  as  in  the  translation  of  the  above  text.  (See  his  Preface  p.  xv.) 
Kull-ukO'Bhatta's  first  interpretation  of  the  word  Udbka'  is  the  same  as  that 
•  of  *  cuihi-gama*  used  in  the  text  of  Oautama  already  cited  (pp.  1  &  2,)  which 
Mr.  Colobrooke  renders  by  '  finding' ;  and  then  according  to  the  interpreta- 
tion given  in  the  Mit&shani,  he  (Mr.  Colebrooke)  says  : — **  finding  is  the 
discovery  of  a  hidden  treasure."  (See  ante,  p.  2).  The  other  interpretation 
given  by  KuUHJca-  Bhatta  of  the  word  '  Idbha'  is  *  presents  from  friends  and 
the  like.'  A  translation  of  KullUka- Bhatta* %  Commentary  on  the  above  text 
is  therefore  given  just  below  the  text  itself,  in  order  that  the  reader  may  see 
sad  judge  for  himself. 
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and  the  like,  these  three  are  the  virtuous  means  of  acquisition 
for  all  the  four  classes.  Wealth  (  gained  )  hy  victory  is  a  virtu- 
ous acquisition  for  a  Kshatriya  on  account  of  (  its  being 
obtained  by  )  conquest.  The  investing  of  wealth  at  interest  &c., 
(prayoga),  also  agriculture  and  trade  or  commerce,  are  the  vir- 
tuous means  (of  acquisition)  for  a  Yoishya,  *  The  acceptance  of 
a  gift  or  present  is  a  virtuous  means  (of  acquisition)  for  a 
Brdhmana, — KuHHka-Bhaita^B  Commentary  on  the  above  text. 

Authority.  If  it  be  asked  then,  what  rule  is  there  to  show  that  such 
a  mode  of  acquisition  has  been  recognized  by  the  world, 
and  such  a  mode  has  not  ?  the  same  author  (Bhava-nAtha) 
states :  "  A  Smriti  or  code  of  law^  like  Grammar  and  the 
rest,  has  been  framed  in  order  to  show  what  are  the  rules 
established  in  the  world  from  the  earliest  period."  The 
purport  is,  that  such  modes  of  acquisition  alone  as  have, 
from  the  beginning,  been  recognized  by  the  world,  are  cap- 
able of  conferring,  ownership  ;  that  they  are  necessary  to  be 
learnt  in  order  to  ascertain  how  property  can  be  acquired  in 
both  wordly  and  religious  matters ;  and  that,  therefore,  with 
the  object  of  showing  what  are  the  modes  of  acquisition, 
thus  recognized  by  the  world,  the  Institutes  of  law  (Dharma-- 
Smriti)  framed  by  Gautama  and  others  set  forth  : — "  An 
owner  is  by  inheritance,  purchase,  &c." — Smri.  Chan,  Chap.  I 
Clause  27. 


Anthoritj. 


It  cannot  be  alleged  that  ownership  (swdmyam)  is  but 
nominally  said  to  be  deducible  from  the  shdatra,  for,  the 
reason  why  it  should  be  considered  as  deducible  from  the 
ehdstra  has  been  set  forth  by  Sanghra-kAra  in  the  follow- 
ing passage.  "  One  cannot  be  the  owner  of  a  property, 
simply  because  he  is  in  possession  of  it,  for,  does  it  not 
occur  that  possession  by  one  of  another's  property  is  ob- 
tained even  by  theft  or  other  nefarious  means  ?  Therefore, 
ownership  is  deducible  from  the  shastra  alone,  and  not 
from  mere  possession."  The  meaning  of  this  passage  is 
that  a  thing  cannot  be  concluded  to  be  the  property  of  one 
simply  because  it  remains  in  his  possession,  for,  if  so,  one 
that  obtains  possession  of  another's  property  by  theft  or  the 
like,  would  have  also  to  be  called  the  owner  of  such  pro- 
perty.—J&id,  CI.  24. 

The  following  are  the  principal  means  of  acquisition, 
to  which  persons  can  have  recourse  in  times  of  distress : — 
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what  is  gained  by  infringiDg  restrictions  is  property/^ — that 
the  author  meant  that  what  is  gained  even  by  ajiy  nefarious 
means  is  also  property ;  inasmuch  as,  he  himself  has  denied 
that  it  is  so,  by  saying — ''  It  should  not  be  alleged,  that 
even  what  is  obtained  by  robbery  or  other  nefarious  means 
would  be  property.  For,  proprietary  right  in  such  instances 
is  nob  recognized  by  the  world,  and  it  disagrees  with  re- 
ceived practice/' — Mit  In,  Chap:  I,  Sect,  i,  §  11. 

So,  what  is  deducible  or  inferrible  from  the  above  passage 
is  that — 

Vyavasthd.  4-  Any  thing  which  is  acquired  by  honest 
means  is  the  property  of  its  acquirer,  the  same  being 
recognised  by  the  world ;  and  such  acquisition  pro- 
duces both  his  Ownership  {Swdmya)  and  property 
or  Proprietary  right  {Stoatioa)  according  to  received 
practice. 

Proprietary     5.    Proprietary  right  in  a  thing  consists  in  the 
right  defined,  capability  of  its  being  alienated  at   will  by  its 
acquirer. 


Annotations. 


6.  Sangraha-rjLra,  adverting  to  'swatiea,*  proceeds  to  describe 
how  both  *  sicatwa,^  and  *  swdmya^  are  inferrible  from  tlie  Sh&stra 
alone.  "  A  thing  cannot  be  said  to  be  the  property  {sicatwa)  of  a 
man,  simply  because  he  can,  at  will,  exercise  the  power  of  alienation 
over  the  same,  for,  alienation  of  every  thing  is  subject  to  the  restric- 
tions of  law."  The  meaning  of  this  passage  is  : — one  caimot  arguo 
*  I  do  not  say  that  a  thing  is  the  property  (sicam)  of  one,  because  it  is 
in  his  possession,  but  I  say  that  a  thing  over  which  the  power  of 
alienation  may  be  exercised  by  one  at  will  is  his  property.  This  can- 
not be  said  to  be  a  fallacious  reasoning,  for,  a  thing  usurped  and  the 
like  are  not  to  be  alienated  at  will,  and  cannot,  consequently,  be  called 
the  property  of  the  usurper,  and  the  like.*  DhaRESHwara  Suri  also 
maintains  the  same  principle.— iSmr».   Chan.  Chap.  I,  CI.  24. 
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We  do  not  call  that  the  property  of  one  over  which  he  Authority. 
can  perform  the  act  of  alienation  at  will  (  Yatheshta  Vini- 
yojyaTn),  but  we  call  that  his  property  which   is  capable  of 
being  alienated  (by  him)  at  will  (Yatheshta  Viniyogdrham). 
Srnri.  Chan.  Chap.  I,  CI.  25. 

Even  if  there  should  be  no  such  act  as  alienation  at  will.  Authority. 
a  thing  may  be  called  capable  of  being  alienated  at  will. 
Accordingly  Bhava-nAtha,  inhis Nyiya-viveka,  says,  "That 
Ttrhich  was  acquired  by  one  is  to  him  capable  (of  being 
alienated  at  will.)"  The  particle  *'  Clta,"  used  in  the  above 
passage  of  Bhava-nItha,  is  intended  to  denote  that,  in 
his  opinion,  capability  to  be  alienated  at  will  admits  of 
being  defined  just  in  the  same  manner  as  '^  Swatwa"  or  pro- 
perty does.  To  avoid  supposing  that  if  so,  a  property 
obtained  by  theft  would  be  also  capable  of  being  alienated 
at  will  by  the  thief,  the  same  author  (  Bhava-nAtha  )  adds, 
*'  The  modes  of  acquisition  by  birth,  &c.,  are  the  modes 
recognized  by  popular  practice/'  The  meaning  is,  that  such 
acquisitions  only  as  are  made  by  birth,  purchase,  partition, 
seizure,  finding  and  the  like,  are  recognized  by  the  world, 
and  they  alone^  confer  ownership  and  not  an  acquisition 
made  by  theft  or  the  like. — 6'mri.  Chan.  Chap.  I,  CI.  27. 

Property  (Swatwa)  too,  like  ownership  (Swdmya,)  must  ObBerTatioD. 
be  understood  to  be  deducible  from  the  shdetra  alone, 
Swdmya  and  Swatwaf  being  both  of  the  same  quality,  and 
the  arguments  urged  in  reference  to  one  of  them  to  show 
that  it  is  deducible  from  the  ahastra  applying  with  equal 
force  to  the  other. -^-SmW.  Chan.  CI.  24. 


*  Here  in  a  note,  the  learned  Translator  of  Smriti-chandrikd  says  :— "  This 
is  opposed  to  the  principle  of  MUdkthard,  which  maintains  that  even  what  is 
l^ned  by  infringing  the  restrictions  is  property"  {Smri.  Chan,  Chap.  I,  CI.  27. 
Note).  But  such  is  not  exactly  the  case,  see  Vyavatthd  No.  4,  and  the  paas- 
jast  above  it. 


t* Property  (Swatwa)  has  reference  to  the  thing,  and  ownership  (Swdmya) 
to  the  person.  The  relation  which  a  thing  bears  to  its  owner  is  called 
**8waiwa,"  and  the  relation  which  an  owner  bears  to  his  property  is  called 
"  5icxiiiiya." 
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SECTION  II. 

On  Heritage,    &c. 

to  h^^MitS^     ^*    ^®  *®™^  *  heritage '   ( ddya  )  signifies  that 
ikar^dx.      wealth  which  hecomes  the  property  of  another, 

solely  hy  reason  of  relation(a)  to  the  owner. — Mit. 

Chap.  I,  Sect,  i,  §  2. 

Explanation.  (^J  The  expression  *'  solely  by  reason  of  relation  to  the 
owner  "—obviates  the  possible  use  of  the  word  *  heritage '  in 
speaking  of  gift  and  the  like.  That  relation,  originating 
from  birth,  study,  marriage,  and  so  forth,  is  filiation,  fellow- 
ship in  study  (  of  the  veda),  conjugal  union  or  the  like.-— 
Vide  Coleb.  Dig.  (  Lon.  Ed. )  Vol.  II,  p.  517. 

NfLA-KANTHA  says  : — *'  Wealth  not  re-united  nor  put 
back  again  into  a  common  stock,  and  {  still )  admitting  of 
partition,  is  '  Heritage.'  By  *  not  re-united, '  I  mean  to 
exclude  wealth  ( never  before  joint,  and  now  first )  united 
for  purposes  of  gain  or  the  like,  because  the  term  '  partition 
of  heritage '  does  not  apply  to  dividing  of  (  wealth  )  thrown 
together  by  merchants.  In  like  manner,  we  must  also  ex- 
clude re-united  property,  in  the  sense  in  which  that  term 
will  hereafter  be  defined.  Even  as  (  we  find )  in  the  Smriti- 
sangraha:  'That  which  is  received  through  the  father  (h) 
and  that  received  through  a  mother,  are  described  by  the 
term  *  Heritage  :'  The  partition  of  it  is  now  related.' 
And  in  the  Nighantu  it  is  said  :  '  The  learned  define 
heritage  to  be,  wealth  of  a  father  (b)^  which  admits  of 
partition.'" — Vyav,  Mayii.  Chap.  17,  Sec.  ii,  §  1. 

(b)  The  word  'father*  is  merely  put  to  denote  relations  in 
general  as  a  part  for  the  whole. — Ibid, 


Annotations. 

6.  The  term  ^'ddya^  signifies  proprietary  right  in  wealth  (acqoired) 
solely  by  reason  of  relationship  to  (its)  owner.  Thus  the  Niohantu- 
kIra  :  "  Sages  call  a  fcUhen's  wealth,  liable  to  partition,  ^  ddy<]^ 
(heritage)."  Vir.  Mi,  (SanM.)i^\e^. 

Here  also  the  term  'fathei^  is  indicative  of  any  relation,  the  word 
*  ddya*  being  applicable  in  the  ca«e  of  other  relatives  also. — Ibid. 
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So  also  Devananda  Bhatta  :— "Ifitbe  asked  what  is 
tlie  wealth  called  '  heritage  {ddya)/  the  Nighantu-kAra 
(the  Lexicographer)  says, — *  The  Learned  define  heritage  to 
be  the  weidth  of  a  father^  which  admits  of  partition.'  The 
meaning  is,  the  Learned  call  by  the  name  '  Ddya!  (heritage) 
the  we^th  descending  from  the  father  and  the  like,  and 
which  admits  of  partition.  Hence  DhAreshwaba  describes 
'  heritage*  as  follows  : — '  By  heritage  is  meant  that  wealth 
which  descends  either  from  the  father  or  from  the  mother.' 
The  particle  '  Cha'  used  in  the  above  text  of  DhAreshwara 
shows  that  the  property  inherited  from  others,  besides  the 
father  and  mother,  is  also  included  in  the  term  '  heritage.'  "— 
Smri.  Chan.  Chap.  I,  CI.  3—6. 

The  Uitdkshard  defines  the  term  *  heritage  ( ddya )'  to  be 
wealth  which  becomes  the  property  of  another  solely  by 
reason  of  relation  to  the  owner.*  This  is  not  right,  (as)  in 
sqch  a  case  the  objection  (that  would  arise)  is,  that  the  term 
'{fffjfd' would  be  applicable  to  the  husband's  wealth,  which 
becomes  property  of  the  wife  by  reason  of  {her)  relationship 
to  the  husband.t  This,  however,  is  opposed  to  the  Veda, 
which  declares  females  incompetent  to  inherit.^  Our  opinion, 
therefore,  is,  §  that — 

7.     The  term  *  heritage'  signifies  only  that  wealth  ^  ^^^^^ 
which  is  capable  of  partition  (c)  and  which  becomes  ckandrkd  &c. 


AnnotationB. 


7.  Since  the  partition,  which  takes  place  in  respect  of  partible 
property  devolving  from  a  father  on  his  sons,  is  called  ^  partition  of 
heritage' ;  it  follows  that  such  property  is  {ddya) '  heritage* ;  add 

•  Ante  p.  8,  Vyav,  (5. 

t  This  IB  according  to  the  text  ''  wealth  common  to  the  married  pair.'* 
See  Coleb.  Dig.  ( Lon.  Ed. )  Vol.  Ill,  p.  488. 

X  This  text  of  the  Veda  applies  not  to  widowed  wives,  not  also  to 
daughter^  mother,  grandmother  and  great  grandmother,  who,  as  exceptions 
to  the  above,  do  ixiherit  under  special  texts.  See  Coleb.  Dig.  (Lon.  Ed.) 
VoL  III,  p.  628. 

§  Qmriii  Chm,  Sam.  p.  22. 
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Vjfavatthd. 


Authority* 


the  property  of  another  solely  by  reason  of  relation 
to  the  owner.* — Smri.  Chan.  Chap.  IV,  CI.  11. 

(c)  "  Capable  of  partition" — that  is,  liable  to  be  parti- 
tioned by  the  heirs  possessing  a  pre-existiog  heritable  right 
as  well  as  a  right  to  enforce  a  partitioD.f 

Consequently, — 

8.  The  share  or  property  which  is  received  by  a 
wife,  mother  or  grandmother  upon  a  partition  being 
made  (by  heirs),  is  not  *  heritage/  she  having  had  no 
pre-existent  heritable  right,  nor  a  right  to  enforce 
the  partition,  and  the  portion  received  by  her  being 
given  her  by  way  of  maintenance,  and  not  inherit- 
ance.! 

The  wealth  of  a  wife  or  widow,  (which  is)  not  liable  to 
partition,  is  not '  heritage/  Accordingly  a  sfri-dhana  derived 
from  the  husband  is  always  impartible ;  division  of  property 
between  husband  and  wife  never  being  seen  in  the  world, 
and  HiniTA  having  declared  that  *  partition  does  not  take 
place  between  a  wife  and  her  lord.'  It  must,  therefore,  be 
understood  that  a  mother  is  entitled   not  to  a  partition  of 


AxmotationB. 


since  the  term  *  heritage'  is  also  used  to  signify  property  of  which  no 

m 

partition  is  made  :  participation,  not  partition,  is  strictly  intended. — 
Coleb.  Dig.  (Lon.  Ed.)  Vol.  II,  p.  503. 

8.  The  result  of  much  discussion  as  to  the  interest  that  the  wife 
ha9  in  partition  by,  or  in  the  life  of,  the  husband,  is,  that  it  is  inci- 
dental ;  it  not  being  competent  to  her  to  claim  it  in  her  own  right. — 
Stra.  H.  L.  Vol.  I,  (2nd  Ed.,)  p.  188. 


*  Kristna-Swamy  Iyer's  translation  of  the  above  paragraph  of  the  Smriti- 
ehandrikd  contains  many  more  words,  owing  perhaps  to  the  passage  of  the 
manuscript  copy  (in  Sauscrit)  from  which  that  translation  was  made  contain- 
ing more  words  than  the  passage  in  the  printed  copy,  of  which  the  above  is 
a  translation,  and  which  is  to  be  found  at  page  22  of  the  SmrMhchandrikd 
published  by  the  Ex-professor  of  Hindu  Lm  in  the  Calcutta  Government 
Sanscrit  College. 

t  See  Precedents,  pp.  1—5 ;  see  aLso  Partition. 
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Iierita^  in  adjustment  of  a  pre-existent  right,  but  simply 
to  take  so  much  of  the  wealth  as  she  stands  in  need  of. 
Hence,  such  a  mother  alone  as  is  destitute  of  wealtl^^  and 
not  a  mother  generally,  is  declared  in  another  Smriti  or 
(book  of)  law  to  be  entitled  to  receive  a  share.  ''  A  mother, 
if  she  be  dowerIess«  shall,  in  a  partition  by  sons,  take  a|i 
equal  share/' — Smriti  Chan.  Chap.  IV,  CI.  11  &  12. 

The  meaning  is  that,  during  partition  by  sons,  subsequent  to  Explanation. 
the  decease  of  the  father,  the  mother  will  take  an  equal  share, 
only  where  she  has  no  dower,  t.  «.,  her  own  separate  property. 
The  word  'mother'  includes  a  step-mother,  it  being  said  by 
Vishnu,  ^'mothers  receive  allotments  according  to  the  shares  of 
sous."  By  the  qualifying  terms  'if  she  be  dowerless,'  made  use  of 
in  the  text,  (para.  12,*)  it  is  inferrible  that  where  a  mother,  by 
means  of  her  own  separate  property,  is  able  to  maintain  herself 
and  perform  such  religious  duties  (requiring  for  their  accomplish- 
ment the  use  of  wealth)  as  are  observable  by  her,  she  can  take 
no  share  out  of  her  husband's  property.  If  the  separate  property 
of  a  mother  be  insufficient  for  the  above  purposes,  then  she,  not- 
withstanding her  possession  of  such  property,  is  to  take  a  share, 
which,  however,  is  not  to  be  equal  to  that  of  a  son,  but  less  than 
that,  and  proportionate  to  her  wants.  Accordingly,  where  the  es- 
tate forming  the  subject  of  partition  is  l&rge,  the  mother,  though 
destitute  of  separate  property,  is  not  to  take  an  equal  share,  but  . 
fiuoh  an  inferior  share  as  may  be  sufidcient  to  meet  her  own 
wants.  The  condition  imposed  by  the  expression—*  If  she  be 
doweriess' — shows  that  the  taking  of  a  share  by  the  mother  is 
on  account  of  her  necessity,  and  not  by  right  of  inheritance,  as 
is  the  case  with  brothers.  By  a  mother  taking,  not  a  6xed  share 
bat  only  so  much  as  she  stands  in  need  of,  the  word  'equal'  used 
in  the  text,  (para.  12,*)  is  not  rendered  useless ;  for,  the  word 
serves  to  debar  her,  where  the  partible  estate  is  small,  from 
claiming  more  than  the  share  of  a  son,  on  the  score  of  its  being 
needed  by  her.  ~ /6w?.  CI.  13—17. 

As  to  what  is  said  by  ViSHNU  (para.  7,t)  that  daughters 
too  are  entitled  to  allotments  according  to  the  shares  of 
sons,  there  also  it  must  be  understood  that  this  is  not  by 
right  of  inheritance,  as  in  the  case  of  brothers,  but  simply 
for  the  purpose  of  defraying  the  expenses  of  tlieir  marriages. 
The  reasons  are, — Isdy,  Because  they  possess  no  right  of 
inheritance  in  respect  of   a  property,  which,   though  they 

*  Of  tlie  8mrUi'<^uiindrihd.  f  Of  the  i^ritirchandrikd. 
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Authority. 


FyavM^tf. 


have  acquired  an  interest  in  it  by  birth,  has  not  become 
their  independent  property,  (notwithstanding  the  demise  of 
the  father)  from  its  being  partible  not  among  them,  (but 
among  the  sons  only.) — 2n<ily,  Because  the  adjective  *  un- 
married* is  used  in  the  text  of  ViSHNU  (para.  7,*)  before  the 
•word  '  daughter.' — Ibid.  CI.  18. 

9.  But,  where  on  the  extinction  of  an  owner's 
right,  a  woman,  hy  right  as  an  heiress,  takes  his 
wealth,  that  is  certainly  *  heritage  {ddya)y  because 
that  is  not  given  her  as  maintenance^  but  taken  by 
her  as  inheritance. 

That  is  declared  by  the  author  of  the  Vfr-mitrodoya 
in  the  interpretation  of  this  text  of  NArajda — *'Wliere 
a  division  of  paternal  estate  is  instituted  by  sons,  that  be- 
comes a  topic  of  litigation  called  by  the  wise  partition  of 
heritage!^  *  Paternal,'  *  by  sons,'  both  these  expressions  in- 
dicate relation  in  general,  since  that  is  determined  in  respect 
of  a  ividow  and  others  also  concerning  the  wealth  of  a  hus- 
band and  the  rest. —  Vi.  Mi.  {Sans,)  p.  159. 

10.  Heritage  is  of  two  sorts:  unobstructed 
[  a'prati'bandha{d)^,  and  liable  to  obstruction 
[sa'prati'bandha{e)'\.i — Mit.  Chap.  I,  Sect,  i,  §  3. 


jlxpUnation.        (d)     The  wealth  of  the  father  or  of  the  paternal  grand- 
father, becomes  the  property  of  his  sons  or  of  his  grandsons 
'  in  right  of  their  being  his  sons  or  grandsons;  and  that  is  an 
inheritance  not  liable  to  obstruction. — Ibid, 

{e)  But  property  devolves  on  paternal  uncles,  brothers 
and  the  rest,  upon  the  demise  of  the  owner,  if  there  be  no 
male  issue ;  and  thus  the  actual  existence  of  a  son  and  the 
survival  of  the  owner  are  impediments  to  the  succession  ; 
and  on  their  ceasing,  the  property  devolves  (on  the  succes- 
sor) in  right  of  his  being  uncle  or  brother  (as  the  case  may 
be).  This  is  an  inheritance  subject  to  obstruction.  The 
same  holds  good  in  respect  of  their  sons  and  other  de- 
scendants.-^i  bid. 


f  Of  the  SmriU-chandrika. 


t  Vide  Precedents,  pp.  6  &  112. 
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(d.  6.)  NiLA-KANTHA's  description  of  the  above  is  more  Farther  Ex. 
perspicuous : — '*  This  heritage  is  of  two  kinds^  obstruct-  planation. 
ed,  and  unobstructed :  when  the  life  of  the  owner  of  the 
property  or  that  of  his  sons,  or  other  ( heirs ),  is  interposed, 
ikat  ( property  )  is  termed  obstructed  ( heritage  ) ;  for  in* 
stance,  the  wealth  of  uncles  and  the  like.  But  where  owner- 
ship accrues  to  sons,  or  other  ( next  heirs ),  solely  from 
affinity  to  the  owner,  without  reference  to  other  means  of 
acquiring  property,  ( the  heritage  )  is  then  unobstructed,  as 
the  wealth  of  a  father. — Yyav.  Mayii.  Chap.  IV,  Sec.  ii,§  2. 


a 


(d,  e.)     MiTRA  MiSRA  is  still  more  perspicuous.    He  says.  Ditto. 

This  heritage  is  of  two  kinds :  *  unobstructed  ( a-prati- 
bandha,)  and  obstructed  ( sa-prati-bandha ).'  The  ( herit- 
able) right  of  a  son  and  the  rest  in  the  wealth  of  a  father 
and  the  rest  being  created  by  relation  as  son  and  so  forth, 
ihat,  notwithstanding  the  existence  of  the  owner,  is  their 
unobstructed  heritage,  their  right  having  been  generated  by 
birth,  and  the  same  not  being  obstructed  by  the  existence  of 
the  owner.  But  as  to  the  wealth  of  a  separated  and  un-re- 
united  son  dying  without  a  son,  which  becomes  the  heritage 
of  his  father,  brother  and  the  rest,  that  is  obstructed  ( heri- 
tage ),  because  there  the  existence  of  the  owner  was  the  ob- 
struction to  (their )  right  being  accrued.* — Vi.  Mi,  ( Sans.) 
page  160. 

11.    "Where  a  division  of  the  paternal  (fj  estate  M^a^hdga 
is  instituted  by  sons  (g),  that  becomes  a  topic  of  ^^^^ 
Ktigation  called  by  the  wise  *  partition  of  heritage.' — ^* 

NlKADA.t 

CfJ    '  Paternal'  here  implies  any  relation,  which  is  a  cause  of 
property. — Mit.  In.  Chap.  I,  Sect,  i,  §  6. 


*  Thus  tbe  beritable  pretension  of  the  son  of  a  Hindd  being  immediate 
is  "  (cL^prati-handha) — a  heritage  not  liable  to  obstruction,"  answering  with  us, 
to  the  heir  apparent,  whose  right,  if  be  outlive  his  ancestor,  is  indefeasible ; 
while  that  of  remoter  heirs,  as  of  brothers,  uncles,  and  others,  is  distinguish- 
ed, as  being  liable  to  obstruction,  ( ta-praii-haruiha, )  by  the  intervening  birth 
of  nearer  ones,  so  that  their  title  is  not  apparent,  but  presumptive  only. — 
Stra.  H.  L.  (  2nd  Ed.)  Vol.  I,  p.  181. 

t  IGt.  In.  Chap.  I,  Sec  i,  |  ^i-^Vyw,  Mayik  Chap.  IV,  Sect,  iii,  §  1  ;— 
n..  Mi.  {Saw. J,  p.  521. 
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'  Father  and  sotx'  indicate  any  relation,  since  it  is  applicable 
also  to  the  property  inherited  by  a  widow  and  others  from  their 
hnsband  and  the  rest — Vi.  Mi.  p.  159. 

{gj  The  word  '  stms*  includes  ( by  synecdoche )  grandsoDS, 
and  the  rest. —  Vyav.  MayH,  Chap.  IV,  Sect,  iii,  §  1. 


SECTION  III. 

Heritable  Right  and  the  cause  thereof. 

It  has  been  shown,  that  property  (  proprietary  right )  is  a 
matter  of  popular  recognition  ;  and  the  (heritable)  right  of 
son's  and  the  rest,  by  birth,  is  most  familiar  to  the  world,  as 
cannot  be  denied. — Mit,  In.  Chap.  I,  Sect,  i,  §  23. 

This  maxim,  that  the  grandfather^s  own  acquisition  should 
not  be  given  away  while  a  son  or  grandson  is  living,  indicates 
a  proprietary  interest  by  birth. — Ihid.^  §  2i.     Therefore,— 

omUia  ^^'    ^^^^  ^  settled  point  that  property  (i.  ^., 

^^^  heritable  right )  in  the  paternal  or  ancestral  estate 

is  by  birth  (a).* — Mit.  In.  Chap.  I,  Sect,  i,  §  27. 


Annotations. 


12.  In  fact,  property  13  temporal, — the  received  practice  in  thQ 
world  IB,  that  the  ownership  or  right  of  a  son  and  the  rest  in  the 
wealth  of  a  father  and  the  rest  is  generated  immediately  npon  the 
birth  of  the  former. —  Vi.  Mit.  ( Sans.)  p.  163. 

That  an  indefeasible  inchoate  right  is  created  by  birth,  seems  to  be 
universally  admitted,  though  much  argumentative  discussion  has 
been  used  to  establish  that  this  alone  is  not  sufficient  to  create 
proprietary  right. — Macn.  H.  L.  Vol.  I,  p.  2. 

The  inchoate  right,  that  has  been  alluded  to,  renders  the  sons,  as 
has  been  seen,  in  some  sort,  co-proprietors  with  the  father  of  the 
family  property,  to  the  extent  of  giving  them,  under  particnlar  cir- 
cumstances, claims  upon  it  in  his  life,  which   consistently  with  the 

*  See  Yyavasthis,   28,  29  and  the  authoritiea  &c  relative  thereto,  see  also 
Precedents,  pp  6 — 16  and  42. 
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OotTTAMA  exphdD&  in  the  following  passage  the  origin  of  AuUioiit]r- 
the  son's  title  to  the  paternal  estate— ''' The    venerable 
teachers  direct  that  ownership  to  wealth  is  acquired  by  birth 
alone.''  (a) — Smri.  Chan,  Chap.  I,  CI.  27. 

{a)  ''  By  birth  alone/'  By  the  very  formation  of  the  {oetus 
in  the  mother's  womb. — Ihid. 

According  to  DHARBSHWA&A-ACHi:RTA, — ^The  ownership  of 
sons  and  the  rest,  in  the  wealth  of  the  father  is  not  generated 
previously  during  his  life,  but  is  produced  by  partition. 
And  the  author  of  Smriti  says  the  same.  But  it  is  not 
so ;  for,  from  the  plain  sense  of  this  text :  "  Even  by  birtK, 
ownership  in  wealth  is  obtained/'^  and  from  other  similar 
ones,  it  is  evident,  that^  oYuersbip  in  the  father's  wealthy 
depending  on  the  filial  relation,  is  generated  even  by  the 
production  of  a  son.— Fyau  JUa^.  Chap.  IV,  Sec.  i,  §  3. 


Anziotations. 


spirit  and  intention  of  the  law,  it  ia  not  in  his  power  altogether  to  bar. 
Vesting  in  them,  however,  hy  birth,^  tbej  attach  more  upon  that  part 
of  it  which  has  been .  inherited  by  him>  than  upon  what  he  may 
have  himself  acquired  ;  the  title,  to  property  descended  from  ancestors 
being  considered  to  be  in  him  and  them,  so  far  the  same,  that,  upon 
partition  by  him  taking  place,  the  law  regulates  the  distribution  ; 
whereas,  with  regard  to  the  rest  of  what  he  possesses,  it  leaves  it 
more  at  his  discretion. — Stra.  H.  L.  Vol.  I,  ( 2nd  Ed. )  pp.  177, 178. 

*  This  text  is  to  be  found  also  in  the  MitdJtthard  ( Chap.  I.  Sec.  i,  §  27 ), 
Where  its  learned  Translator  ( Mr.  Coleforooke )  seems  io  have  inadlvertdDtly 
omitted  the  tnmslation  of  the  Sansodt  word  "  eva  ( even,  alone,  or  only ). " 
The  same  is,  however,  rendered  by  the  Translators  of  the  Tyatahdra-mayiSi- 
kka  and  Smtitirekandrikd.  But  the  former  has  translated  it  by  'eveih,*  and 
the  latter  by  '  cUone.*  Mr.  Colebrooke,  moreover,  says  that  the  above  text  is 
not  to  be  found  in  Goutama's  Institutes.  Nevertheless,  it  is  to  be  found  not 
only  in  the  Mitdhhard,  but  also  in  the  Vpavahdra-mayiMa,  Smriti-ckandrikd, 
D&jftMidga,  F>txi<2a>^^n^«in»atk^  and  many  other  books  of  authority.  The 
last  is  traosl&ted  by  Mr.  Colebrooke  hiniaelf,  and  there  the  word  ^^eva"  is 
rendered  by  'only:  (See  Coleb.  Dig.  Vol.  II,  Lon.  Ed.  p.  508.)  The  reader 
will  be  snrprised  to  team  t^at  the  printed  Institutes  of  the  'sages  d6  not  con- 
tain several  o(  their  texts  whioh  are  to  be  found  in  the  Digeets  and  other 
of  undeniable  authority. 
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13.  From  the  foregoiDg  texts,  viz.,  '*  property  ( that  is 
heritable  right)  in  the  paternal  or  ancestral  wealth  is  by 
birth/'  and  "  ownership  of  wealth  is  acquired  by  birth 
alone/'*  it  follows  that  a  son  and  grandson,  whose  heritable 
right  accrues  by  birth,  have  no  heritable  right  in,  or  claim 
to,  such  property  as  was  paternal  or  ancestral,  but  has  been 
disposed  of  before  his  birtkf 

14.  By  'birth't  is  here  to  be  understood  also 
the  fcBtal  existence  of  a  son  or  son's  son,  though 
his  coming  out  of  the  mother's  womb  must  be 

awaited.  § 

Because,  if  the  issue  be  a  male  and  alive,  it  would  at 
once  succeed,  if  a  daughter,  she  may  or  may  not  succeed 
(as  the  case  may  be],  whilst  a  still-born  child  would  not  in 
any  case  affect  the  succession  to  the  inheritance. 

Vashishtha  : — A  share  of  the  heritage  with  the  brothers 
shall  be  allotted  to  those  widows  (i)  who  have  no  offspring, 
but  are  supposed  pregnant,  to  be  held  by  them  until  they 
(severally)  bear  sons. — Coleb.  Dig.  Vol.  III.  (Lon.  Ed.)  p.  86. 


Annotations. 

14.  It  18  not  necessary  that  the  heir  should  be  actually  bom  ;  it  is 
sufficient  that  he  was  begotten  and  afterwards  bom  with  vitality  : 
when  bom  with  vitality,  it  is  of  no  moment  how  soon  after  the  child 
may  expire  ;  the  right  of  inheritance  is  acquired,  and  the  inheri- 
tance devolves  on  the  heirs  of  the  child.~^/&.  In,  Sect.  84. 

14.  If  a  widow  of  a  deceased  co-heir  happen  to  be  pregnant  at  the 
time,  of  his  death,  or  be  supposed  to  be  so,  either  partition  should 
wait,  or  a  share  should  be  set  aside,  to  abide  the  contingency  of  her 
having  an  after-born  son  ;  failing  which,  it  reverts,  and  is  distribut- 
able subject  to  the  maintenance  of  the  widow. — Stra,  H.  L.  Vol.  I, 
(  2nd  Ed.)  page  207. 


♦  See  ante,  pp.  14, 15.  *  See  Precedents,  pp.  6,  15,  49,  72. 

t  In  page  14. 

This  (t.  e.  buiih)  is  two-fold.    It  might  be  referred  to  the  period  of  con- 
ception, or  to  actual  production.— Sel.  S.  D.  A.  Rep.  VoL  V,  p.  44.  Note. 
§  See  Precedents  pp.  15, 16,  and  Vyavatthd  VarpanOf  (2nd  Ed.)  pp.  6—9. 


09  niftiHABLB  Kmm^  ftc.  1? 

(t)  Widows  here  signify  wived  of  deceased  brotbeni.    If  Explanation, 
they  be  supposed  likely  to  bear  soos^  shares   must  be  also 
allotted  to  them  :  consequently,  the  meaning   is  that  shares 
are  only  allotted  to  the  widows /or  the  behoof  of  their  Bona 
( to  be  bom ).— Coleb.  Dig.  Vol  III,  (  Lon.  Ed. )  Page  86. 

At  tbe  time  of  partition  a  share  must  be  reserved  for    fizpianation 
Uie  ^ons  of  the  widowed  wives  of  the  brothers^  who  a^re  "*<^A"^ority 
pregnant  by  their  husbands,   nntil  the  delivery  of  children ; 
and  if  no  male  issue  be  produced,  the  above-mentioned 
shares  should  be  taken  by  them,  that  is,  by  the  living  bro- 
thers :  such  is  the  meaning.'i^->-Fi.  Chi,  p.  292. 

Although  the  child  in  the  womb  does  not  inherit  yet  it  Remarka. 
suspends  (for  a  time )  the  succession  to  the  property  to  which 
it  would  succeed,  (  if  born  a  male  and  alive ; )  for,  were  it 
Kdid  otherwise,  ( that  is,  if  any  inheritance  or  property  were 
vested  in  the  child  in  ut&ro  immediately  after  the  extinction 
of  the  owner's  right,  )  then,  on  its  dying  in  utero,  or  abor- 
tion taking  place,  its  own  heir  would  inherit  and  not  the 
heir  of  the  owner,  but  this  is  inconsistent  with  the  law  and 
oonlrary  to  usage  .f 

15-    The  property  which  a  child  in  the  womb  is  to  Vyavattka, 
inherit  on  its  being  born  a  male  and  alive^  should,  however, 
be  deposited  with  his  hext  friends  ( handhus  and  mUras ) 
fiir  safe  custody  until  he  attain  majority 4 

KIttJLtana  : — Let  them  deposit,  free  from  disbursement.  Authority. 
with  bandhus  and  mitraa  the  property  of  such  as  have  not 
attained  maturity,  as  well  as  of  those  who  are  absent  Like- 
wise the  property  of  minors  should  be  preserved  until  they 

*  The  rule  will,  however,  be  complied  with  if  the  child  ia  foetally  in 
being,  thzt  is  to  say,  conceived  and  in  the  mother's  womb.  On  this  stand 
thm  undoubted  rights  of  a  posthumous  son,  which  are  admitted  by  all  the 
•ehoola  and  /ill  the  commentators.  By  *'  posthumous**  a  son  is  meant  as  con- 
ceived at  tiie  date  of  the  ancestor's  death,  in  contradistinction  to  one  not  so 
conceived. — 2  Nort.  L.  C.  p.  422. 

f  A  child  in  the  womb  takes  no  estate.  In  eases  where,  when  the  succession 
opeu  ovt,  a  female  member  of  the  family  has  conceived,  the  inheritance  re- 
maisa  in  abeyance  until  the  result  of  the  conception  can  be  ascertained.  If 
t^  child  be  still-bom,  the  estate  goes  not  to  its  heir,  but  to  the  heir  of  the 
last  owner.  Part  of  the  decision  in  the  case  of  Muset,  Oowra  ChovfdrcUn  v. 
ChummuM  Ckowdry.—SMik,  for  1864,  c  r.  p.  340. 

t  See  Partition,  and  the  Chapter  en  Minority  and  Guardianship. 
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attain  their  full  age.— Fifr.  Mi.  (Sana.)  p.  182.     Vide  1)6. 
Bhd.  (Coleb.)  Chap.  Ill,  Sect  i,  §  17. 

FafOMutiUf.  16.  The  term  "birth,"*  comprehends  also  the 
adoption  of  a  son.f 

ReMon.  Because,  by  adoption,  the  adopted  is  bom  again  in  the 
family  of  the  adopter,  and  is  thereby  vested  with  heritable 
right  in  the  estate  of  his  adoptive  father  and  grandfather ; 
and  from  the  moment  of  his  adoption  he  (with  his  adoptive 
father)  becomes  the  co-owner  of  such  estate  just  as  a 
legitimately  begotten  son  is  by,  and  from,  his  birth. 

vymatthd.  17.  The  expression  "  property  in  the  paternal 
and  ancestral  estate  is  by  birth*'*  is  taken  and 
held  to  imply  that  the  great-grandson,  whose  father 
and  grandfather  are  dead,  has  also,  by  birth,  a  right 
in,  and  to,  the  estate  of  his  great-grand£ather4 


AnnotationB. 

16.  An  adopted  son  is  a  subttitate  for  a  son  of  the  body,  wher». 
none  soch  exists,    and  is  entitled  to  the  same  right  and  privileges. 
Macn,  H.  L.  Vol.  I,  p.  18. 

When  he  who  has  procreated  a  son  gives  him  to  another,  and 
that  child  is  horn  again  by  the  rites  of  initiation,  then  his  relation 
to  the  giver  ceases,  and  relation  to  the  adopter  commences. — Coleb. 
Dig.  Bk.  V.  Chap.  IV,  v.  183. 

The  theory  of  an  adoption  is  a  complete  change  of  paternity  ;  the 
son  (adopted)  is  to  be  considered  as  one  actually  begotten  by  the 
adoptive  father,  and  he  is  so  in  all  respects  save  an  incapacity  to 
contract  marriages  in  the  family  from  which  he  was  taken. — ^MacL 
H.  C.  B.  Vol.  I,  p.  420. 

17.  The  right  of  representation  is  also  admitted,  as  far  as  the 
great-grandson  ;  and  the  grandson  and  great-grandson,  the  father  of 

*  In  VyavMihd  12. 

"h  See  Preoedeots  pp.  16 — 19 ;  lee  also  Adoption. 

X  Only  the  sons  of  a  deceaeed,  including  the  adopted  son,  are  cerfoM  to 

succeed,  and  their  succeBsion,  therefore,  u  called  unobstructed  (o^prati&cM* 

dha)f  the  'issue*  including  eons  grandsons   (ton's  sons),  and  great-graiid 

sons  (through  grandsons.) — Norton's  Leading  Cases,  Part  ii,  p.  495. 

See  post,  pp.  84,  47,  also  Chap.  1,  and  Sections  1 — YI  of  Chap.  II,  Book  II» 
also  Partition,  and  Preoedents,  pp.  112,  219,  222,  223,  477,  478,  &c. 


OV  HESITABLE  EIC^HT^  &C.  19 

Became,  the  term  ancestral  relates  to  the  property  of  BeMon. 
the  ancestors  in  the  second  and  third  degrees  as  well  ^ 
in  the  first  degree^  and  the  term  put-tra,  or  son,  signifies 
also  a  grandson  and  great-grandson  (in  the  male  line) ;  and 
becaase  the  great-nandson  represents  hLs  deceased  father 
and  grandfather,  and  has,  by  birth,  a  right  in  what  they 
had  a  right,  as  well  as  in  what  ihey  died  possessed  of,  vested 
with,  or  entitled  to.* 

The  word  son,  here  used,  is  inclusive  also  of  the  son's  son  Authority. 
and  grandson  in  the  male  line. — Da.  Mim.  Sect,  i,  §  13. 

Tlie  term 'son  (|mf-tra),'  here  used,  is  inclusive  of  the  Authority. 
grandson  and  great-grandson  ( in  the  male  line ) ;  for  these 
equally  present  oblations  of  food,  and  preserve  the  line.— 
Do.  Chan.  Sect.  I,  §  6. 

^  18.    Of  those,  however,  who  have  no  right  by  vyavtuM. 
birth,  the  cause  of  heritable  risrht  is  the  same  as 


AnnotatfoiiB. 


tiie  one  and  the  father  and  grandfather  of  the  other  being  dead,  will 
take  equal  shares  with  their  uncle  and  grand-ande  respectively.  In- 
deed the  term 'pW-^ro,' or  son,  has  been  held  to  signify,  in  strict 
aooeptatioD,  (also)  'a  grandson  and  great-grandson.'— ifocn.  H. 
L.  Vol.  I,  pp.  17  and  18. 

A  son  dying  in  the  life-time  of  the  father  leaving  sons,  repre- 
lentation  takes  place,  proceeding  as  far  as  great-grandsons ;  upon 
the  groand  of  their  conferring,  by  perf onnance  of  faneral  obsequies, 
equal  benefit  on  the  ancestor ;  the  key  (as  observed  by  Sir  William 
Jones)  to  the  whole  Indian  Law  of  Inheritance.— -^Stra.  H.  L. 
Vol.  1,  (  F.  R  )  page  116. 

The  collective  term  iuue  comprehending  not  only  as  many  sons 
as  a  man  may  chance  to  leave  behind  him,  bat  sons'  sons  also,  and 
the  sons  of  the  latter,  or  great-grandsons. — Ibid.  2nd  Ed.  p.  124. 

^  8m  Vjfovoiihd  No.  2S  and  the  Authorities  irG,^  relative  thereto;  see 
alw  Pteoedents  pp.  112,  219,  477  &c 
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that  of  ( their )  taking  the  heritage^  namelyi  their 
sumyal  at  the  time  of  the  owner's  death.* 

Authority.  Survival  at  the  moraent  of  the  owner'a  death  is  the  ooiy 
ciroumstapce  recogDized  by  law  as  creating  right  to  inherifc 
the  property  ( of  a  deceased  owner  ).t  Therefore,  wherever 
the  property  of  one  dying  without  issue  (male  in  the 
male  line )  devolves  on  another  by  reason  ol  the  demise  id 
the  proprietor,}  there  that  ( i.  e.  survival)  alone  is  considered 
as  conferring  a  right  on  the  inheritor  to  inherit  (the 
property  of  the  deceased).— Swiri.  Chan.  Chap.  IX.  Sect,  iii. 
Clause  5. 

A^^orii7*  19.  Meie^  hy  the  term  "  death/' §  physical  deatU 
alone  is  not  xaeant :  it  alludes  also  to  a  person's 


Annotationi. 


19.  There  are  two  occasions,  upon  either  of  which,  wherever  the 
Hindti  law  prevails,  dominion  may  be  transferred  from  the  father  ii| 
his  life,  without  his  consent,  whether  the  property  claimed  by  the 
sons  to  be  divided  be  ancestral  or  acquired  :  These  are  valuniar^ 
dewftion,  by  which  a  father  is  considered  as  having  renounced  il^ 
and  degrcukuion  from  caste,  by  which  it  ia  forfeited.— Stra.  H.  I^' 
YoK  I,  (2nd  £d.)  p.  184. 

Not  only  upon  his  demise,  but  upon  his  renunciation  oi  wotld^ 
concerns  with  a  yiew  to  ending  his  days  in  devotion,  or,  aft#r 


«  Vide  Pireoedent^  pp.  19-21, 31,  41«  107, 149,  also  Stra.  H.  L.  1,  (^d, 
Ed.  J.  p.  145. 

f  The  learned  Translator  of  the  Sinritirchamdnkilf  instead  of  *a  deoeaaed 
owner/  has,  in  the  aboye  clause,  used  the  worda 'deoeaaed  woman';  aad 
tba  reason  for  his  so  doiog  appears  to  be,  that  in  the  clause  just  above  it 
woman's  property  is  treated  of,  but  the  following  Clause  (i,  e.  Clause  5) 
indicating  only  an  inference  drawn  from  the  preceding  oaxmot  but  be  a  genenl 
one  ;  and,  that  it  is  actually  so,  is  manifest  from  the  Sanskrit  words,  dAono- 
wd,mina  (of  the  owner  of  property )  being  used  in  the  masculine  gender,  and, 
more  esp^ially,  firom  the  following  or  concluding  sentence  ( in  CU  6  ) ;  as  is 
expressly  mentioned  by  the  Translator  himself  in  t^e  following  note^  at 
page  21  of  hiB  translation. 

t  ''This  refers  to  a  proprietor,  male  or  female."— Note  by  the  TttdSoUbkOK, 
of  the  8mTiii<hBmd/nkdk^ 

§  In  FyavoKAd  m 
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(6)  After  withdrawing  his  affection  ( from  things  of  this 
world  J  if  he  abdicate  his  estate  in  this  form  *'let  this  6«  no 
longer  mine/'then  indeed  property  is  divested  by  abdication; 
and  afterwards,  even  thougn  temporal  inclinations  revive,  the 
property  is  not  renewed.  The  resignation  can  onlv  be  known 
from  the  declaration  of  the  party. — Coleb.  Dig.  Vol.  11^ 
(LonEd.)  pp.  525. 

Authority.  If  sons,  otUcosts  eocccpted,  entitled  to  inherit  the  father's 
estate,  be  equal  in  the  possession  or  destitution  of  learning 
or  the  like,  they  shall  all  have  equal  shares.— jS^TTiri.  Chan. 

Chap,  m,  a.  2. 

Authority.  A  father^  entitled  to  (  exercise)  independence  ordominioa 
being  alive,  his  will  is  the  cause  of  partition,  but  when  he  is 
no  longer  entitled  to  it,  by  ( reason  of)  being  degraded,  a 
wandering  devotee  or  the  li^,  the  will  of  (his)  son  is  the 
cause  of  partition. — Vi.  Mit.  (Sans.)  p.  171. 

*'  Should  the  eldest  or  youngest  of  several  brothers  be 
deprived  of  his  allotment  at  the  distribution,  or  should  any 
one  of  them  die,  his  share  shall  not  be  lost:  but  his  uterine 
brothers  and  sisters^  and  such  brothers  as  were  united  after 
a  separation,  shall  assemble  together  and  divide  his  share 
equally.''— Maku,  cited  in  Mit.  In.  Chap.  II.  Sect.  ix,§  12. 

Explanation  Among  re-united  brothers,  if  the  eldest,  the  youngest  or 
and  Authority  the  middle-most,  at  the  delivery  of  shares,  (for  the  indeclin- 
able termination  of  the  word  denotes  any  case,)  that  is,  at 
the  time  of  making  a  partition,  lose  or  forfeit  his  share  by 
his  entrance  into  another  order  (that  of  a  hermit  or  ascetic) 
or  by  the  guilt  of  eacrilege,  or  any  other  diequalificatuni, 
&c. — Mit,  In.  Chap.  II,  Sect  ix,  §  13. 

Explanation     If  any  of  the  reunited  parceners  cannot  receive  a  share, 
and  Authority  through  his  death,  or  secession  from  the  house-hold  order, 
&c.— 7i.  Chi.  p.  302. 

Authority.     Those  who  have  assumed  another  order  (c),  are  excluded 
'  from  participation. — Yashistha^  cited  in  Coleb.  Big.  Vol. 
in,  (Lon.Ed.)p.  327. 

(c)  Another  order  than  that  of  a  house-holder. —Ibid. 
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There  are  four  orders ;  thus  Vdmarui  pwrdna ;— -''  Fonr  orden 
are  preeoribed  for  Brdhmanas:  (m.,  the  order  of )  the  married 
man  keeping  house  (grihi  or  grihasthaj,  the  student  of  the  veda 
{hrahmaehdrijj  the  hermit  { vdna-prasthotj  and  the  anchoret 
(hkUahu^  tanydsi  or  paH.J  To  K^iolriyas  also  are  ordained 
(the  first)  three  orders;  and  two  (i.  «.  the  orders  of)  the  5ra- 
nmaehdH  and  grihi  for  Voishytu.  The  only  order  to  be  entered 
by  the  Shudrat  is  that  of  grihi  or  ^rn&fiutAa."— See  Str.  H.  L. 
Yol.  I,  (  2nd  £d. )  page  84. 

*    80.    Oui-casts  or  men  degraded  for   sin^  and  persons  VyawaUki. 
assuming  an  order  or  condition  of  life  other  than  that  of  a 
boose-holder,  are  not,  however,  considered  dead,  as  to  the 
property  acquired  by  them  after  their  degradation  Or  as- 
aomption  of  another  order.* 

In  fixing  the  date  of  a  missing  person's  death,  the  holy 
aages  ( Itishia)  and  compilers  are  not  of  one  opinion,  as  is 
manifest  from  the  subjoined  texts  cited  in  the  Nimaya- 
sindhu: — 

Ybiddha  Maku  : — "  So  if  the  time  of  twelve  years  of  a 
person's  absence  has  gone  by,  they  shall  cause  his  death- 
rites  to  be  solemnised  at  the  commencement  of  the 
thirteenth  year/' 

Ybihaspati  : — *^  If  no  tidings  be  bad  of  a  person  for 
twelve  years,  such  person  shall  be  treated  as  one  decui  by 
the  burning  of  his  effigy  made  of  Kuaha  grass." 


Annotations. 

10.  Where  a  share  is  not  desired  by  a  son,  it  may  be  effectually 
waived  by  his  aoeeptance  of  a  trifle  in  satJafaction,  upon  the  prin- 
ciple of  guitque  potett  renunciare  juri  pro  H  introdueto;  his  heirs 
being  boond  by  his  consent.  Bat,  without  renunciation,  it  may  be 
still  claimed.— i&ii.  p.  195. 

90.  In  either  case,  whether  of  the  out-east^  or  the  devotee^  parti- 
tion attaches  only  upon  property  possessed  by  him  at  the  time,  not 
upon  what  may  subsequently  devolve,  or  be  acquired.— iStro.  H.  L. 
Yol.  I,  (2nd  Ed.)  p.  187. 


f  Sm  Frecedeati  p.  40 ;  See  also  Exclusion  from  InheriUooe. 
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BhakukychPurina  :^— '^  If  any  one's  father  bis  nbsent,  kiid 
tieither  a  letter  nor  any  news  of  him  be  received^  then  at 
the  end  of  fifteen  years  his  effigy  shall  be  formed  and  burnt 
in  the  manner  prescribed  by  the  law :  from  that  date  all 
his  obsequies  shall  be  performed." 

It  is  said  in  the  Madanorratna  that  (the  tule  of)  wait- 
ing for  twelve  years  applies  to  all  missing  personi^  except 
to  a  father. 

In  the  Orthya-hdriJcd,  however^  it  is  laid  dowtt  as 
follows : — "  It  is  said  that  the  obsequies  of  a  missing  person 
in  the  first  period  of  life,  should  be  performed  after  the 
lapse  of  twenty  years,  of  one  of  middle  age  after  fifteen 
years,  and  of  a  person  in  the  last  period  of  life  (  above  75 
years )  after  12  years  (  from  the  day  of  hifi  or  her  dis- 
appearance.)"* 

Of  the  above  doctrines^  that  which  is  laid  down  in  the  Oru 
hyorhdrikd  is  consistent  with  reason  and  therefore  preferabte 
in  practice  according  to  the  ordinances  of  YAjkyayalkta 
and  Vrihaspati,  which  are  as  follow  :•=— "If  two  texts  differ, 
reason  ( or  that  which  it  best  supports )  must  in  practice  pre- 
vaiL^'t  "  -^  decision  must  not  be  made  solely  by  having 
recourse  to  the  letter  of  the  written  codes ;  since^  if  no 
decision  were  made  according  to  the  reason  of  the  law,} 
there  might  be  a  failure  of  justice  § 

So,  according  to  the  text  of  Orihya-Jcdrikd  cited  (ais 
above)  from  the  Nimaya-sindhu, — 

Vyavatthd.      21.    The  death-rites  of  the  missing  perscm,  who 
is  in  the  first  period  of  life,  are  to  be  performed 


Annotations* 

21.    The  law  has  assigned  various  periods  of  absence,  inferring 
the  conclusion,  according  to  the  age  of  the  person  in  queston  at  the 

*  Cited  io  the  Nimaya-tindku. 

•f  YAJmrAYALKTA.  See  Colebrooke'a  Digest,  (Lon.  £d.)  Vol.  Ill,  p.  505. 

X  Or  according  to  immemorial  usage ;  for,   the  word   YukU  admits  both 
senaes.— i6i(2.  Vol.  II,  p.  128  :  Note. 

§  VaiHABFAti.    See  Ibidem,  tod  Macn.  H.  L.  Vol  II,  p.  102. 


ikfter  twenfy  years ;  of  one  in  the  middle  age,  after 
fifteen  years ;  and  of  one  in  the  latter  period  of 
life,  after  twelve  years^  from  the  day  of  his  de^ 
parture,  and  then,  their  heirs  hecome  entitled  to  in- 
herit from  them,* 

The  case  of  a  missing  father  Is,  however,  an  exeeption  to 
the  abore  rule.  It  is  laid  down  by  JAti^earna,  quoted 
in  the  Nimoynmrita,  and  in  the  Bhavishya  Pwrdna  and 
Madana-TcUna  cited  in  the  NivnayOr^indhu,  (  as  above 
quoted, )  that — 

22.    The  time  for  the  re-appearance  of  a  missing    FymwMciUi. 
Cather  is  fifteen  years,  at  the  expiration  of  which 
bis  exequial  rites  must  be  performed  hy  his  son.* 


AnnotatioxiB. 


time  of  his  departure,  the  lowest  being  twelve  years  ;  at  the  ezpira- 
tMH  of  which;  without  intelligence  of  him  having  been  received,  the 
bev  18  entitled  te  assume  the  succession  keeping  certain  fasts,  then 
baming  an  image  of  his  ancestor  made  of  hua,  and  finally  perform- 
ing for  him,  in  the  prescribed  form,  his  funeral  rites. — Stra,  H.  L. 
ToL  I,  (2nd  Ed.,)  page  131. 

Sir  W.  liaonagfaten  says — ^*  The  fact  of  the  ancestor  being  miss- 
ing for  a  period  exceeding  twelve  years,  constitutes  a  legal  title  to 
succession  on  the  part  of  the  heirs.  This  doctrine  was  recognized 
fai  a  case  decided  by  the  Sudder  Dewanny  Adawlut,  on  the  25th  of 
April  1820  :  Reports  Vol.  iii,  p.  28,  wherein  it  was  determined  that 
twelve  years  should  be  allowed  for  the  re-^pearance  of  a  missing 
person,  after  which  his  death  will  be  presumed  :t  but  some  authori- 
ilea  maintain,  that  the  period  varies  with  reference  to  the  age  of  the 
nuBsing  person."  See  Note  to  Case  7,  YoL  ii,  p.  94^— i/ocn.  Q.  L. 
YoL  I,  p.  3. 
— ^^■^^~~'  '         '  "   ■   I  ■  II  .111.1 

*  Vid4  IVeoedentfl  pp.  28—30,  87-89,  and  43. 

^  TUi  being  a  Bengal  ease,  the  principle  inculcated  therein  should  be  taken 
to  be  acoording  to  the  Hindti  law  as  current  iu  the  Bengal  school. 

X  TIbs  ttoto  Is  to  be  found  in  page  89  o!  the  Precedents.    Q.   K, 


26 


TTAVASTHl-  OHANDBIKI 


T^WHuiKd. 


Auihority. 


Authority. 


23.  But  if  a  missing  person  on  his  return  alter 
the  lapse  of  the  period  allowed  for  his  re-appearanoe 
has  performed  the  expiatory  penance  prescribed  by 
the  Shdatra,  then  he  is  not  treated  as  dead,  but 
restored  to  the  rights  of  the  living.* 

Thus  the  funeral  obsequies  having  been  performed  by 
mistake,  should  the  man,  ( so )  dead,  ever  return,  ( then )  let 
him  perform  the  rite  or  sacrifice  ( called  )  '  dyvahmaH*  and 
resume  (the  performance  of  sacrifice  on)  fire. — Chhdndogya" 
parishiakta. 

The  person,  whose  funeral  obsequies  have  been  per- 
formed upon  his  death  being  heard  of,  should  perform 
expiation  (c)  according  to  the  Shistray  and  resume  the 
(performance  of  sacrifice  on)  fire/^  "If  he  (the  missing 
person  )  return  alive^  let  ( his  kin  )  immerse  him  in  a  vessel 
full  of  clarified  butter,  ( then  )  taking  him  up,  let  them  cause 
bim  to  be  batlied,  and  his  initiatory  ceremonies,  &c.,  to 
be  performed.  Let  his  religious  rites,  which  take  twelve 
days  or  three  nights  to  be  completed,  be  performed :  (next) 
let  him  perform  ablutions  and  re-marry  his  wife^  or  another 
(girl)  in  her  default.  Having  consecrated  the  sacrificial 
fire,  as  ordained,  let 'him  perform  the  Vr&tyashUyma  sacri- 
fice or  rite.  And  repairing  to  mountains,  or  hills,  t^ere  let 
him  perform  the  dyushmati  yoga  by  offering  a  beast  to  /u- 
draf  and  Agni;l  and  afterwards  let  him  perform  also  some 
other  sacrifices  or  rites  as  he  may  choose/' — Vbiddha  Manu 
cited  in  the  Eemddri.  See  Bhavishya  Purdna,  and 
Nimaya-smdhu,  (Sans.)  pp.  415  &  416,  in  which  also  the 
above  texts  are  cited. 


*  There  is  a  case  in  East's  Notes  (No.  S5),  in  which  the  Pandits  dedarad 
that ''  he  who  has  absented  himself  for  the  period  of  twelve  years,  and  of 
whom  no  inteUigenoe  has  been  received  daring  that  time,  must  oe  considerod 
as  oertainly  dead ;  should  he  even  return  after  that  time,  he  had  forfeited  tiM 
rights  of  Uie  living."  This  being  a  Bengal  case,  the  period  of  twelve  yeai« 
must  have  been  declared  for  the  missing  person's  re-appearance  without  anj 
reference  to  his  age  and  relation.  But  as  to  his  forfeiting  the  rights  of  tha 
living,  it  must  have  been  declared  in  consideration  of  his  act  performii^  tba 
expiatory  penance. 

t  One  of  the  Hindd  deities,  who  presides  over  the  atmosphere  and  ia 
regarded  as  the  Sovereign  of  the  (subordinate)  deities. 

X  Bj  *  Agni*  is  here  meant  the  deity  who  » the  regent  ol  fire. 
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(c)  Here  by 'expiation' must  be  understood  the  re-per-     interpretft- 
fdmnance  of   the  initiatory  ceremonies  from  Jdta-karma  ^^^' 
to  marriage. — Hemidri. 

24.  As  respects  the  missing  person  who  is  not  vywoMd. 
an  agni-hotri,*  if  he  return  after  his  funeral  obsequies 
were  performed  by  mistake,  he  should  perform 
the  Svxistyayana  ;i  but  if  he  return  after  the  mere 
receipt  of  the  intelligence  of  his  death,  then  he 
should  perform  the  Charu-homa. 

Bat  with  respect  to  the  ( missing )  person  who  is  not  an  Autboritj. 
c^^t-Ao^rt,*  common  swdstyayana,  the  worship  of  HARiand 
so  forth,  should  be  performed. — Ohhdndogya-^ariahishta. 

But  if  the  (missing)  person  is  not  an  agni-hotrt*  he  should  Authority. 
pedbnn   the   Charu-homa  upon   the  mere  receipt  of  the 
inlelligence  of  his  death. — Aehwal&yana, 


As  in  the  case  of  co-parcenary,  union,  or  re-union,  sub- 
sisting, the  same  goods  which  appertain  to  one  parcener 
belong  to  another  likewise,  so  when  the  right  of  one  ceases 
by  his  demise,  those  goods  belong  exclusively  to  the  survi- 
vor, since  he  is  not  divested  of  his  ownership.  They  do  not 
belong  to  such  heir  of  his  as  has  no  right  by  birth,  since 
his  right  could  not  accrue  by  reason  of  the  deceased  dying 
without  a  several  right  vested  in  him.  In  other  words,  as 
the  deceased  had  his  right  in  the  whole  property  collec- 
tively and  indiscriminately  with  his  surviving  co-parcener, 
it  ceased  at  the  close  of  his  existence,  and  as  no  several 
or  individual  right  could  be  created  without  a  partition,  he 
left  no  such  right  in  the  undivided  property  to  devolve  on, 
and  vest  in,  th<U  heir  of  his  who  had  no  right  by  birth, 
or  whose  heritable  right  is  not  un-obstructed.t    Therefore, — 

25.    Upon  the  death  ( natural  or  civil )   of  an  vyavaukd. 
imdivided  or  re-united  co-parcener  ( be  he  a  son, 

*  Agmi-hotrif  oompo«ed  of  agni  ( fire )  and  Tiotri  ( sacrificer ),  Bignifies  one 
iHk>  ?w»«tAiw  eacrifidal  fire  and  performB  sacrifice  on  it. 

^  Hie  avenion  of  evil  by  the  recitation  of  MaiUras,  The  benediction  ol 
«  BrdhmoMa  after  presentation  of  offerings. 

X  See  aiUCt  pp.  12  and  13. 
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Authority. 


Authority. 


brother,  or  the  like )  without  a  son*  his  widow  and 
the  rest,  having  no  right  by  birth,  have  no  heritable 
right  in  what  the  deceased  had,  but  the  surviving 
parcener  would  own  the  whole  loint  estate  by  sur- 
vivorship.t 

From  its  being  laid  down  tbat  a  widow  becomes  en- 
titled to  succeed  where  the  Imshand  dies  divided,  it  is 
understood  that  where  the  husband  dies  undivided,  his 
father,  brother,  or  the  like,  who  lived  in  union  with  hina, 
takes  the  property  of  the  son-less*  man. — Smri.  Chxm. 
Chap.  XI,  Sect,  i,  CI.  25. 

'^  Therefore,  it  is  a  settled  rule  that  a  wedded  wife, 
being  chaste,  takes  the  whole  estate  of  a  man,  who  being 
separated  from  his  co-heirs  and  not  subsequently  re-uniied 
with  them  dies  leaving  no  male  issue."J  By  this  dictum 
of  the  Mitdkshard  it  is  implied  or  rather  indicated  that,  the 
widow  of  an  undivided  or  re-united  parcener  has  no  heri- 
table right   iu  what  her  husband  had.     And  she  having 


Annotations. 

25.  It  is  perfectly  intelligible  that  upon  the  principle  of  sur- 
vivorship the  right  of  the  co-parceners  in  an  undivided  estate  should 
over-ride  the  widow's  right  of  succession  whether  based  upon  the 
spiritual  doctrine  or  upon  the  doctrine  of  survivorship.  According 
to  the  principles  of  Hiudti  law,  there  is  co-parcenership  between  the 
different  members  of  a  united  family,  and  survivorship  following 
upon  it.  There  is  community  of  iuterest  and  unity  of  possession 
between  all  the  members  of  the  family,  and  upon  the  death  of 
one  of  them  the  others  may  well  take  by  survivorship  that  in  which 
they  had  during  the  deceased's  life-time  a  common  interest  and 
common  possession. — Part  of  the  Privy  Council-judgment  in  the 
appeal  of  Kattama  Nachear  v.  Rajah  of  Shiva-gunga.— Ftc^  Moore's 
Indian  Appeals,  VoL  IX,  page  611. 

*  The  term  '  son  or  male  iaeue'  ia  inclusive  also  of  a  grandson  and  great> 
grandson  in  the  male  line.  See  antt^  pp.  14, 17, 18,  19,  33,  47  and  Precedents 
})p.  6S,  112,  219,  477»  478  and  495. 

t  See  Precedents,  pp.  19—22,  31—36,  41—43,  149  and  473—485. 

X  Mit.  In.  Chap.  II,  Sect,  i,  §  89. 
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Authority. 


Aatbority. 


Authority. 


Authority. 


VfavatM, 


I.  Veda  :*-Hi8-8elf  is  truly  bom  a  son. — See  Da.  Mimt 
Chap.  IV,  §  IS. 

II.  Bh&rata : — ^  He  ( the  son )  is  ( as  it  were )  that  very 
person,  by  whom  produced. — See  Ihid. 

III.  Manu:— The  husband,  after  conception  by  his 
wife,  becomes  himself  an  embryo,  and  is  born  a  second  time 
here  below,  for  which  reason  the  wife  is  called  ^  jayA^  since 
by  her  he  is  bom  {jdyate)  again. — Chap.  IX,  v,  6. 

IV.  Sankha  and  Likhita: — Let  a  priest  take  the 
hand  of  a  woman  equal  in  class  ;  the  bodies  of  his  ancestors 
are  born  again  of  her.  Let  him  figuratively  address  his 
own  soul  in  the  person  of  his  son  : — "  Sprung  from  ( my  ) 
several  limbs,  especially  from  the  breast,  thou,  my  soul,  art 
called  *8on*:  mayest  thou  live  for  a  hundred  years !  For 
the  benefits  conferred  on  parents,  thou,  my  soul,  art  called 
'  son  ]*  because  thou  deliverest  (trdyaae)  from  the  hell  called 
'put*  therefore,  thou  art  named  'put-tra  (lielUdeliverer.)"' 
A  father  is  exonerated  in  his  life-time  from  the  debt  of  his 
own  ancestors,  upon  beholding  the  countenance  of  a  living 
son  :  he  becomes  entitled  to  heaven  by  the  birth  of  his  son, 
upon  whom  his  own  debt  devolves. — Ratndkara.  See  Coleb. 
Dig.  VoL  III,  ( Lon.  Ed., )  p.  157.    But,— 

27.  If  an  undivided  proprietor  left,  at  his  death,  any 
property  separately  acquired  by  him,  or  vested  in  him,  his 
widow  or  any  other  heir  ( as  the  case  may  be  )  is  entitled  to 


Annotations. 

''25^27.  On  the  death  of  a  Hindti  parcener,  the  succession  to  hia 
rights,  with  the  exception  of  property  separcUdi/  acquired  by  him, 
vests  in  the  other  remaining  members, — his  sons,  if  he  leave  any, 
representing  him  as  to  his  undivided  rights,  while  the  females  of 
bis  family  continue  to  depend  on  the  aggregate  fund,  and  under  the 
general  protection,  till  a  partition  takes  place,  which  may  never 
happen.*ii^M^  p.  190. 


OP  heehable  sight,  &c.  31 

inherit  such  property,  the  same  not  forming  part  of  the 
joint  estate.* 


Annotations. 


i7«  In  a  united  Hindti  fEtmily  where  there  is  ancestral  property, 
and  one  of  the  members  of  the  &mily  acquires  8eparate  estate  ;  on 
the  death  of  that  member  suoh  separately  acquired  estate  does  not 
fiJl  into  the  common  stock,  but  descends  to  the  male  issue,  if  any, 
of  the  acquirer,  or  in  default,  to  his  daughters,  who,  while  they  take 
their  faiher^B  share  in  the  ancestral  property,  subject  to  all  the  rights 
of  oo-parceners,  inherit  the  self-acquired  estate  free  from  such 
xi^iits. — Part  of  the  Privy  Council's  Judgment  in  Kattama  Nachear. 

'fide  Moore's  Indian  Appeals,  YoL  IX,  p.  539. 

*  See  Preoedenti^  pp.  2ii — 251,  and  alao  the  Preoedenta  in  Daughter*! 
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CHAPTEB  n. 

ON  THE  EFFECTS  OF  CO-PARCENARY  AND 
CO-ORDINATE  RIGHT,  &c. 


Vjfavoithd. 


Authority. 


SECTION  I. 

On  the  Extent  and  Effects  of  the  Bight  and 
Power  of  a  Father  and  Son,*  over  Ances- 
tral AND  other  Property. 

28.  In  tho  paternal  grandfather's  property (/) 
the  ownership  of  the  father  and  son  is  the  same 
or  equal,  t 

Yajnavalkya  : — The  ownership  of  the  father  and  son  (a) 
is  the  same  in  land  (b)  which  was  acquired  by  the  grand- 
father (c),  or  in  a  (ni-bandha)  corody(d),  or  in  (d/ravyam) 
chattels(e),  which  belonged  to  him.} 


Annotatlonf. 

28.  But,  though  real  and  personal  property  so  far  class  together, 
and  are  not  distinguishable,  great  importance  (as  has  been  already 
stated)  is  attached  by  it  to  land,  in  which  in  particular  the  sons  aro 
considered  as  possessing  a  special  interest ; — having,  with  their 
father,  by  birth,  according  to  the  doctrine  of  the  Mitdkshard,  pre- 
valent in  the  Peninsula,  and  North  of  India,  so  far  a  co-ordinate 
light  in  that  part  of  it,  which  is  ancestral,  that,  if  he  thinks  proper 
to  come  to  a  partition  in  his  life-time,  (a  disposition  of  property,  the 
particulars  of  which  will  be  seen  in  a  subsequent  Chapter,)  he  must 

*  The  term  **  son"  is  inclusive  also  of  the  grandson  and  great-grandson  in 
the  male  line.  See  ante,  pp.  14,  17,  18,  19,  33  and  47  and  Precedentu  pp. 
58,  112,  219,  477,  478  and  495. 

t  See  Precedents,  ppt  6,  15,  16,  44—59,  101  and  105. 

t  MU.  In.  Chap.  I,  Sect,  v,  §  Z\—Smri.  Chan.  Chap.  VlII,  CI.  18  \^V}faw. 
Utvy^  Chap.  IV,  Sect,  i,  §  8  \^Vir.  Mi.  Sant.  pp.  567— 6«8. 
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(h)  *  Land ']  A  lioe-field  or  other  ground.-**i/t^.  Chap.  I, 
Sect  ▼,  $  i. 

(a,  c)  Here  the  term  '  father '  includes  also  the  paternal  grand- 
&ther,  and  paternal  great-grandfather,  and  the  term  'son'  in- 
dicates also  a  grandson  and  the  great-grandson  T^hose  father  and 
grand-father  are  dead.* 

This  does  not  mean,  that  the  reason  of  the  acquisition 
of  ownership  is  found  in  the  grandfather's  death,  and 
not  in  the  production  of  a  son:  for  (if  it  did),  such 
ownership  would  be  wanting  in  case  no  grandson  were  to 
be  bora  to  him  up  to  the  time  of  his  death.  In  this  way, 
therefore,  either  the  word  grandfather  is  of  no  use  (  in  the 
argument) ;  or  it  follows  a  fortiori  {prasakteh)  that  there 
is  no  equal  ownership  in  (property)  acquired  by  the  great- 
grandfather, and  other  (more  remote  ancestors).  And  the 
argument  of  'cause  and  effect'  might  here  be  repeated.— 
Fyw*  llayii.  Chap.  IV,  Sect,  i,  §  & 


AnnotationB. 


dividn  it  a»  direoted^y  law  ;  that  is,  give  them  and  himself  equHl 
shares :  nor  is  it  in  his  power  to  alienate  any  considerable  portion  of 
it  without  their  concurrence.  It  is  accordiog  to  the  dottrine  of  this 
school,  like  dignities  with  us,  inherent  in  the  blood ;  and,  therefore, 
so  far  as  regards  the  interest  of  parceners,  unalienable. — Stra.  H.  L. 
VoL  I,  ( Ist  Ed.)  page  15. 

29.  The  inchoate  right  that  has  been  alluded  to  renders  the  sons, 
as  has  been  seen,  in  some  sort^  co-proprietors  with  the  father  of  the 
family  property,  io  the  extent  of  giving  them,  under  particular 
cdrcnoMtances,  claims  upon  it  in  his  life,  which,  consistently  with 
the  spirit  and  intention  of  the  law,  it  is  not  in  his  power  altogether 
to  bar.  Vesting  in  them,  however,  by  birth, — they  attach  more 
upon  that  part  of  it  ^at  has  been  inherited  by  him,  than  upon 
what  he  may  have  himself  acquired  ;  the  title  to  property  descended 
from  sDoestors  being  considered  to  be  in  him  and  them,  so  far  the 
same.— i9lra.  fl.  L.  Vol.  I,  (2nd  Ed.)  p.  177. 

*  8e«  oait;  pp.  14, 17»  18. 19,   47,  and  Precedenta,  pp.  ^8,  112,  219,  477, 
478,  and  495. 
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(d)  *  A  corrody'  ]  So  many  leaves  reoeiTable,  from  a  planta- 
tion, of  betle  pepper,  or  so  many  nuts  from  an  orchard  of 
areca. — Mit.  In.  Chap.  I,  Sect,  v,  §  4. 

What  is  fixed  is  corrody  f^ni-^ncfAa),— constant  income  out  of 
a  mine  and  sb  forth. — Ratndkara. 

A  corrody  (ni-handlia)  signifies  a  permanent  allowance  received 
from  saleable  articles  in  virtue  of  au  agreement  or  promise.* 
Smri.  Chan.  Chap.  VIII,  §  18. 

(e)  *  Chattels']  Gold,  silver  or  other  movables. — MU.  In.  Chap. 
I,  Sect.  V,  §  5. 

In  such  property,  which  was  acquired  by  the  paternal  grand- 
father, through  acceptance  of  gifls,  or  by  conquest,  or  other 
means,  (as  commerce,  agriculture,  or  service,)  the  ownership  of 
father  and  son  is  notorious.  For,  or  because,  the  right  ia  equal, 
or  alike, — Ibid,  §  6. 

Authority.  KAtyItana  : — Paternal  grandfather's  property(/)  vests 
equally  both  in  the  son  and  father. — Smri,  Chan,  Chap. 
VIII,  CI.  17. 

Authority.  ViSHNU  : — In  the  case  of  paternal  grandfather  s  pro- 
perty (/),  the  ownership  of  the  father  and  the  son  is 
equal.— Smri.  Chan,  Chap.  VIII,  CI.  20. 

Vyaviuthd.  29.  (f)  By  *'  paternal  grandfather's  property,  or  ances- 
tral estate  (  poitdmaha  dhanaY'  is  understood  not  only  the 
property,  movable  and  immovable,  acquired  by,  or  descen- 
ded from,  the  paternal  grandfather  or  great-grandfather^f 
but  also  the  accumulations  of  the  income  thereof,  and  also 
the  ancestral  property  recovered  with  the  aid  of  such  aoca- 
mulations,  as  well  as  any  other  property  acquired  therewith^ 
the  son,  grandson  and  great-grandson  in  the  male  line  hav- 
ing in  all  these  a  right  by  birth^  and  equal  ownership  nvith 
the  father  and  the  rest.f 


*  A  corrody  Bignifieg  what  is  fixed  by  a  promise  in  this  form  :  "  I  will  give 
that  in  every  (month  of)  Kdrtiki."—Dd.  bhd.  Chap.  II,  §  13. 

A  corrody]  Any  thing  which  has  been  promised,  delirermble  annually  or 
monthly,  or  at  any  other  fixed  periods.— 5ri  Kri$hna  Tarkdiankdra^t  com- 
mentary on  the  Ddya-hhdga. 

t  See  ante,  pp.  14,  15,  18,  19,  also  Precedents,  pp.  112,  217—219,  and  also 
descriptions  of  Ance»tral  and  Acquired  projier^  in  the  Book  on  Partition. 

;  See  Precedents,  pp.  18,  112,  134, 135,  217—219,  477  &  478. 
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The  ownership  of  a  father  and  a  son  being,  the  8ame  or  > 
equal  in  the  paternal  grandfather's  or  ancestral  property^ 
real  as  well  as  personal,  and  such  property  vesting  equally 
in  both  the  son  and  the  father^  as  ordained  bj  ViSHKU, 
TijNAVALKYA,  EL^TTiYANA,  and  Others  *  it  has  been  deter- 
mined that — 

30.    A  father  cannot  of  his  sole  authority  or  in-  vywtuM. 
dependent  act  alienate  joint  ancestral  property.f 

The  grandfather's  own  acquisition  also  alionld  not  he  Authoritj. 
given  away  while  a  son  or  grandson  is  living.— ifi^.  In. 
Chap.  I,  Sect,  i^  §  24. 

"The  ownership  of  the  father  and  the  son  is  the  same  in  Authority. 
land  which  was  acquired  by  the  grandfather,  or  in  a  corrody, 
or  in  chattels  (which  belonged  to  him.)*'  "  Ownership  is  the 
same''  herein  the  father  has   neither  a  larger  share^  nor  can 
he  give  it  away  at  wilLl — The  Ratndkara. 

31«    A  father  cannot  also  alienate  his  own  ac-  vyavoMU. 
quired  immovable  property  and  bipeds  without  the 
consent  of  all  his  sons.§ 


Annotations. 

30,  31.  On  immovable  property,  such  as  land  or  corrodiea, 
children  may  be  long  subsisted.  As  it  causes  uolimited  production 
of  wealth,  it  is  called  an  estate,  or  funds,  for  support :  the  loss  of  it 
la  pronounced  dishonorable  in  a  text  of  NIrada  (xii) ;  and  the 
gift  of  it,  without  the  assent  of  sons  and  others  using  the  estate. 
Is  called  '  loss '  in  this  text :  Now  a  slave  is  such  ;  for  by  agriculture 
or  the  like,  he  is  able  to  gain  much  wealth  for  his  master. — Coleb. 
Dig.  Vol.  II,  ( Lon.  Ed.)  page  141. 

30, 31.  The  disposal  of  the  land,  tohencesoever  derived,  must  in 
general  be  subject  to  their  ( the  sons')  control ;  thus,  in  effect,  leav- 
ing him  ( the  father )  unqualified  dominion  only  over  personalty 
acquired.— Stra^  H.  L.  Vol.  I,  (2nd.  Ed.)  p.  20. 


*  See  anU  pp.  32—34. 

t  See  Pr«c6d«nte,  pp.  6,  44—  56,  105,  110,  11«— 118. 

t  Vide  Coleb.  Dig.  Vol.  Ill,  (Load.  Ed.)  p.  35,  and  Precedents  p.  47. 

§  Vide  Precedents  pp.  93,  lia»  121,  )22, 123. 
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Authority.  But  he  (the  father)  is  subject  to  the  control  of  bis  sons 
.  and  the  rest,  in  regard  to  the  immovable  estate,  whether 
acquired  by  himself  or  inherited  from  his  father  or  other 
predecessor.  Since  it  is  ordained,  *^  Immovables  and  bi- 
peds (g)y  though  acquired  by  the  man  himself,  (there  is)  no 
gift  or  sale  (fc)  of  tbem,  without  convening  all  the  sons.*** 
"  They  who  are  born,  they  who  are  yet  unbegotteUy  and 
they  who  are  actually  in  the  womb,  require  the  means  of 
support,  (there  is)  no  gift  or  sale  of  them.t — MU.  In.  Chap.  I9 
Sect,  i,  §  27. 

Authority.  This  text :  "  Though  immovables  and  bipeds  {g)  have 
been  acquired  by  the  man  himself,  there  is  no  gift  or 
sale  Qi)  of  them  without  convening  all  the  sons/'  is  only  a 
prohibition  against  their  gift,  sale  or  the  like,  not  against 
the  use  of  them. —  Vyav.  Mayd.  Chap.  IV,  Sect  i,  §  5. 

(g)  'Bipeds']  Slaves  employed  iu  cultivation.-^Coleb.  Dig. 
Vol.  II,  (Lon.  Ed.)  pp.  113  &  114. 

{g,  d)  Bipeds  and  corrody,  though  movables,  are  considered 
as  real  property  in  conBequouce  of  their  alienation  being  governed 
by  the  rule  which  governs  the  dispusition  of  immovable  pro- 
perty.—FtVf«  Coleb.  Dig.  (Lon.  Ed.)  Vol.  II,  p.  141  and  Vol.  lit, 
page  434. 

Remark, — The  last  portion  of  both  the  above  texts  of  YIjitaval- 
KTA  and  VyAsa,  which  is  rendered  by  Messrs.  Colebrooke  and 
Borradaile   by  ''  a  gift  or  sale  of  them  should  not  be  made "   is 
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30,  31.  But  that  even  a  sole  owner,  in  respect  of  land,  whether 
hereditary  or  acquired,  having  a  family,  cannot,  by  any  act,  without 
their  concurrence,  deprive  his  sons  of  their  legal  shares,  nor  the 
rest  of  a  sufficiency  for  their  maintenance.  And  that,  where  there 
is  no  land,  they  must  all  be  provided  for,  to  that  extent,  out  of  his 
personalty.— Stra.  H.  L.  Vol.  I,  (2nd  Ed.)  p.  261. 

*  This  text  of  YXjnavalkta  is  founded  on  the  consideration,  that  immoT- 
able  property  is  called  the  source  of  maintenance ;  consequently,  the  loss  of 
the  estate  or  means  of  subsiiteuee  when  it  is  alienated  with  the  consent  of 
those  who  partake  thereof,  shall  not  be  impugned  as  a  fault.*- Coleb.  Dig. 
Vol.  U,  (Lou.  £d.)  p.  113,  aod  VoL  III,  p^[e  484. 

t  VtXsa  cited  in  other  compflations.  - 
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'' na  ddmim,  na  eka  vHrayc^"  the  yerbatim  tniiiBlftton  of  irliioh 
is  ^' DO  gift  BJid  no  oale":  ,So  from  the  plaiti  wording  o£  it, 
the  above  Sanskrit  phrase  means  a  positive  ordinance  not  to  make 
a  gift  or  sale  of  suoh  property,:  and  :not  -a  moral  da'tj  as. 
indioilted  by  the  learned  TrausUtors  by  prefixing  the  vord 
''should  "  to  the  verb  left  to  implication ;  I  have,  therefore,  cop- 
sidered  it  proper  to  render  thie  phrase  literally  ;  and  to  supply  the 
implied  yerb  which  is  in  Sanskrit,  *'»,"  and  not  "should  be 
mftide." 

It    is    declared   in    the    work    called  *  Prakdsha,*  that  Authority. 
''immovable  and  biped  property,  even   If  these   be  self- 
deguired,  cannot  be  sold  or  given  away  without  the  consent 
of  the  sons. — Vi.  ChL  p.  309. 

Although  a  son  and  grandson  have,  by  birth  alone,  owner-  Authority. 
ship  in  tlie  grandfather's  property,  yet,  under  the  texts 
cited)  .since  sons  are  dependent  on  their  father  in  regard  to 
the  paternal  estate^  and  the  father  has  a  predominant 
interest  as  it  was  acquired  by  himself,  the  sons  must  ac- 
quiesce in  the  father's  disposal  of  his  own  acquired  property 
atiur  than  imrtnovahles  and  bipeds  (the  disposal  whereof 
is)  restricted  by  the  text  '^  immovables  and  bipeds  "  &a,  al- 
ready cited  (p.  36),  but  in  regard  to  the  grandfather's 
estate,  there  is  power  (  vested  in  the  grand  son  )  of  interdic- 
tioa  to  prevent  (illegal)  alienation.-^ F^.  Mi.  {Sans.)  p.  177. 

82.  Tfhe  expression  "though  acquired  by  the  man  him-  Vyavasthd, 
self,  there  is  no  gift  or  sale  of  them  without  convening  all 
the  sons,"*  implies  that  4 /or/iori  no  alienation  of  ancestral 
roperty  is  to  be  made  by  a  father  without  the  consent  of 
is  sons,  and  that  for  the  alienation  of  such  property  the 
consent  of  sons  is  necessary.f 


E 
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32.  Thus  in  BengaU  a  man  may  make  an  unequal  distribution 
among  his  sons  of  his  personally  acquired  property,  or  of  the  an- 
oestral  movable  property  ;  because,  though  it  has  been  enjoined  to  a 
fiUher  not  to  distiDg;uiah  oae  son  at  a  partition  made  in  his  life-time^ 

*  Contained  in  the  foregoing  text  of  TXinavalkta,  p.  86. 
t  See  FreoedeBto  pp.  44,  49-  56, 89,  94, 116—118, 178.  ' 
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And  from  the  expresstoQ  ^'  there  is  no  gift  nor  sale  wilhout 
coDvening  all  the  sons  "*  ( p.  36  ),  it  is  implied  that-* 

Vi^vattkd,  83.  A  father  can  with  the  consent  of  his  sons  alienate 
property  inherited  from  his  father  or  paternal  grandfather 
as  well  as  the  real  property  acquired  by  himself,  and  not 
otherwise.* 

Authority.  Thus  MiTRA  MiSRA  :— "  Though  acquired  by  the  man 
himself  (p.  36)  by  the  use  of  this  expression  it  has  been 
shown  that  d  fortiori  consent  of  sons  is  necessary  for  (the 
alienation  of)  the  paternal  grandfather's  property. — Vi  Mi. 
{Sana.)  page  181. 

Authority.  VicHASPATi  MiSRA : — The  assent  of  the  co-heirs  is  re- 
quired in  the  ( alienation  of )  joint  ancestral  property 
whether  movable  or  immovable.— Fi.  Chi  Sans.  p.  38. 

Authority.  MiTRA  MiSRA : — Let  a  father  certainly  with  the  consent 
of  his  sons  make  a  gift  or  other  disposition  of  the  immov- 
able property  acquired  by  him  or  descended  from  the 
paternal  grandfather,  under  authority  of  the  text  already 
cited  :  (viz,,)  "Immovables,  bipeds/'  &c.,  (p.  36.) — Vi.  Mi, 
Sans,  page  182. 

Authority.  VicHASPATi  MiSRA : — But  what  is  joint  with  others  may 
be  given  with  their  consent. — Vi.  Chi.  Sans.  p.  37. 
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nor  on  any  account  to  exclude  one  from  participation  without 
sufficient  cause  ;  yet,  as  it  has  been  declared  in  another  place  that 
the  father  is  master  of  all  movable  property,  and  of  his  own  acquisi- 
tions, the  maxim  that '  a  fact  cannot  be  altered  by  a  hundred  texts ' 
here  ( t.  e,  in  fiengal )  applies  to  legalize  a  disregard  of  the  injunc- 
tion, there  being  texts  declaratory  of  unlimited  discretion,  of 
equal  authority  with  those  which  condemn  the  practice.  In  other 
parts  of  India,  where  the  maxim  in  question  does  not  obtain,  the 
injunction  applies  in  its  fuUforce,  and  any  prohibited  alienation 
would  be  considered  illegal.— l&JMiXL.  H.  L.  Vol.  I,  pp.  14  &  15.  ( See 
the  Annotations  under  Vyavcatht  43.) 

•  See  FlwcedeDtB  pp.  44^  49—66,  66,  93,  84, 116—113, 173. 
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Farther,  from  tbe  use  of  the  word  all  in  the  same  text  of 
TiJNAYALKTA  (p.  36),  it  must  be  understood  that— 

34.    A  father  is  incompetent  to  alienate  ancestral  pro-  VyavatM. 
property  and  his  self-acquired  real  property  without  the 
consent  of  any  (and  not  all)  of  his  sons,* 

'  Ab  otherwise,  the  word  aU  would  be  meaningless  or  nu-  Reaaon. 
gatory,  which  it.  cannot  be  by  reason  of  all  the  sons  having 
by  birth  a  right  in  such  property  and  a  power  of  prohibit- 
ing any  illegal  alienation  thereof  by  their  father  or  grand- 
mkker,  as  will  be  subsequently  seen.-f 

PbajIfati  : — Whatever  act  is  done  in  respect  of  immov-  Authority. 
able  property,  without  the  consent  of  the  co-heirs,  every  such 
act  18  to  be  considered  as  not  done,  even  where  one  of  the 
co-heirs  does  not  consent  to  it — Smri.  Chan.  Chap.  YIIi 
Claii8e45. 

Consequently,— 

80.  For  the  validity  or  completion  of  an  alienation  by  Vfovatthd, 
a  &ther  of  such  property  as  the  above,  it  is  necessary  that  the 
same  be  consented  to(i)  by  aU  of  the  qualified  or  capable(  j) 
80D8,  and  subsequently  ratified  by  the  then  minors  after  their 
attaining  majority  as  well  as  by  the  other  co-heirs  or  co-par- 
ceners whose  consent  could  not  be  had  at  the  time.^ 

(f)  Non-prohibition  or  silence  is  also  consent  on  account  of 
the  maxini :  "  The  iutention  of  another,  not  prohibited,  is  sano- 
iioned."— Z)a.  Cha.  Sect,  i,  §  31.    See  PrecedenU  pp.  190—192. 

(/)  From  the  term  *'  qualified  or  capable  *'  it  is  implied  that 
the  consent  of  those  who  are  disqualified  or  incapacitated  for  any 
of  tbe  defects  causing  disherison,  or  from  nonage,  is  not  required 
to  render  such  alienation  valid  or  complete,  though  it  is  requisite 
that  the  then  minor  should  ratify  it  after  coming  of  age.§ 


•  See  Precedents,  pp.  58,  136, 188, 178. 
t  Vide  Vffowuihd  45  and  the  authorities  ftc.  relative  thereto. 
X  See  Precedents,  pp.  44-56, 108,  136, 128, 188, 178, 190  &c. 
I  See  the  Cbapiar  on  Minority  and  that  on  Ezdnsion  from  Inheritance. 
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v^awuOid,     37,  ;  (h)  The  term  "sale*''  laust  be  taken  to  compi^heiicl 
also  hypothecation    or  mortgage^  the  same  partaking  ther 
nature  of  a  sale,  and^  in  consequence^  having  been  included 
,  in  the  exceptions  of  sale.i* 

Exceptions:— 

VyavQMthd.  38.  A  father,  without  the  consent  of  his  son 
and  the  rest,  is,  however,  competent  to  dispose  of 
e£fects  other  than  real  property  for  indispensable 
acts  of  duty  (Q,  and  for  purposes  warranted  by- 
texts  of  law — as  gifts  through  affection,  support  of 
the  family,  relief  from  distress,  and  so  forth.  % 

Authority.  ^^  ^^  a  settled  point,  that  pjroperty  in  the  paternal  and  an-. 
cestral  estate§  is  by  birth,  still||  the  father  has  independent, 
power  in  the  disposal  of  effects  oilier  than  immovablea  (k),[ 
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38.  And|  even  of  movables  tliat  have  descended^  such  as  prb- 
,  ctbus  stones,  pearls,  clothes,  oraaments,  or  other  like  effects,  any 
alienation,  to  the  prejudice  of  heira,  should  be,  if  not  for  their 
immediate  benefit,  at  least  of  a  consistent  nature.  They  are  allowed 
to  belong  to  the  father,  but  it  is  under  the  special  provisions  of  the 
law<    They  are  hia  ;  and  he  has  independent  power  over  them,  if 

•  At  page  36. 

f  TJtig— pp.  41,  42,  and  Precedents  pp.  61,  62,  79,  &0. 

t  Vide  Annotations  under  VyavtuOidi  45  and  58,  and  Precedents  p.  93. 

§  Here  by  the  tehii  "  ancestral  estate"  must  be  understood  property  des- 
cended from  the  paternal  grandfather,  or  his  father,  for,  wherever  a  son  has 
rig^t  by  birth  in  his  fathers  aiMfs^oZ  property,  there  the  Sanskrit  term  used 
ioT  ii  \B  *^  poitdmaha  dharui"  (which  literally  means  *  property  appertaining 
to  the  paternal  grandfather,)  the  expression  "  ancestral"  by  which  the  word 
'poitdmaha*  is  rendered,  must,  therefore,  mean  'ancestral  ex-parte patemd  and 
not '  sncestrsd  ex-parte  ma<«m^' in  which  a  son  has  no  right  by  birth.  (See 
Vyavaathd  J^o,  29* 

11  It  does  not  appear  why  Mr.  Colebrooke  has  omitted  to  translate 
the  word  "  talhdpi^*  {still  or  yet) ;  which  is  in  the  original  just  before  the 
word  *' father,"  and  has  insert^  within  parenthesis  the  word  "although/* 
and  put  the  verb  (have)  in  the  subjunctive  mood,  as  by  his  so  doing  the 
meaning  of  the  text  seems  to  be  somewhat  altered.  In  order,  therefore,  to 
give  the  signification  which  the  text  naturally  bears,  I  have  inserted  the 
translation  of  the  word  **  toMpO*  as  it  is  in  the  original,  and  rejected  the 
word  ''althougb." 
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for  indispensable  acts  of  duty  (l)  and  for  purposes  prescribed 
by  texts  of  law,  as  gifts  through  affection,  support  of  the 
family,  relief  from  distress^  and  so  forth. — MiL  In.  Chap.  I. 
Sect,  i,  §  27. 

(k)  Here  also  by  the  term  "other  than  immovables"  or 
*' movable  estate,''  mast  be  understood  effects  other  than  bipeds 
and  corrodies,  as  well  as  laud,  the  two  former  being  treated  in 
law  as  real  or  immovable  property.* 

(I)  'Indispensable  duties']  Payment  of  just  debts,  revenue, 
the  giving  of  a  daughter  in  marriage,  and  so  forth. 

Bat  he  (the  father)  is  subject  to  the  control  of  his  son 
and  the  rest,  in  regard  to  the  immovable  estate  whether 
acquired  by  the  man  himself  or  inherited  from  his  father  or 
other  predecessor.  {Mit.  In.  Chap.  I,  Sect,  i,  §  27.)  Never- 
theless,— 

39.  A  father  or  grandfather  even  without  the  con-  vyavatihd. 
sent  of  his  son  and  the  rest  is  competent  to  conclude 
a  gift,  or  other  disposition  of  real  property,  if  any 
calamity  affecting  the  family  require  it,  or  support 
of  the  family  render  it  necessary,  also  for  payment 
of  revenue,  and  Just  debts  or  the  like,  for  the  perfor- 
mance of  obsequies  of  the  father  or  the  likef^w^,  for 
the  marriage  of  a  daughter  or  the  like,  and  for 
other  indispensable  duties,  religious  or  secular,  f 
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finch  it  can  be  called,  seeing  that  he  can  dispose  of  them  ordi^  for 
imptrunu  acts  of  duty,  and  purposes  warranted  by  texts  of  law  ; 
while  the  disposal  of  the  land,  vihencesoever  derived,  must  be  in 
genera]  subject  to  their  control ;  thus,  in  effect,  leaving  him  unquali- 
fied dominion  only  over  personalty  acquired. — Stra.  H.  L.  Vol.  I, 
(Snd  Ed.)  p.  20. 

*  See  aniCy  p.  36,  tt  post,  p.  43. 

f  See  the  Chapter  on  debts,  and  Precedents  pp.  6,  54,  56,  61,  62,  68,  72, 
94,  105,  118,  IS^  136— 138»  176,  181—186,  &c 
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Authority.  Vmhaspati  :-^Even  a  single  individual  may  conclude  a 
donation,  mortgage  or  sale  of  immovable  property  during  a 
season  of  distress,  for  the  sake  of  the  family,  and  especially 
for  pious  purposes. — Cited  in  the  Ratndkara,  Vivdda- 
chintdmani,^  Mitdk8hard,i  &c. 

Authority.  The  meaning  of  that  text  is  this  :  vfhile  the  sons  and 
grandsons  are  minors,  and  incapable  of  giving  their  con- 
sent to  a  gift  and  the  like ;  or  while  brothers  are  so^  and 
continue  unseparated ;  even  one  person,  who  is  capable, 
may  conclude  a  gift,  hypothecation,  or  sale,  of  immovable 
property,  if  a  calamity  affecting  the  whole  family  require 
it^  or  the  support  of  the  family  render  it  necessary,  or  in- 
dispensable duties,  such  as  the  obsequies  of  the  father 
or  the  like  (m)  make  it  unavoidable. — Mit.  In.  Chap.  I. 
Sec.  i,  §  29. 

(m)  Here  by  the  term  ''  or  the  like"  is  to  be  understood  obse- 
quies of  a  mother  aud  the  rest,  and  other  indispensable  duties 
religious  or  8ecular.§ 
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39,  40.  The  concurrence  of  sons  in  the  alienation  by  the  father  of 
land,  however  derived,  as  required  by  the  Mitiiksharft,  is  dispensed 
with,  where  they  happen  to  be  all  minors  at  the  time,  and  the  tran- 
saction has  reference  to  some  distress,  under  which  the  family 
labours,  or  some  pious  work  to  be  performed,  which  the  other 
members  of  it,  equally  with  the  father,  are  concerned  in,  should  not 


*  Vivddct-chintdmanif  page  809. 

t  The  author  of  the  Miidhihard  cites  the  above  text  without  mentioiuiig 
whose  it  is :  the  learned  Translator,  however,  says  **  it  is  VrIHASPATSI*8^ 
cited  in  the  Ratndkara:*    See  Mil,  In.  Chap.  I,  Sect  i,  §  28.    Nota 

X  This  much  not  bdng  in  the  text  of  which  the  above  is  said  to  be  the 
meaning,  has  not  been  given  in  the  Vir-mUrodoyci,  yivdda<hintAmcmi  and 
other  works  of  high  authority  in  their  interpretation  of  the  above  text.  The 
Courts  of  justice  too  eeldom  restricted  their  judgments  to  the  oircumstanoe 
of  a  oo-parcener  being  a  minor  or  otherwise  incapable  of  giving  consent  to  an 
alienation,  but  have,  except  in  one  or  two  cases,  made  legal  necemty  the  cri- 
terion for  the  validity  of  alienation  of  joint  and  imdivided  property  by  any 
of  the  cowiharers  thereof. 

§  See  Precedents  pp.  61,  02,  68,  72, 102, 10£^  122. 
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But  in  a  calamity  affecting  the  family,  any  person  ( of  Authority. 
the  family)  even  without  the  permission  of  another  is  compe- 
tent to  make  a  gift^  sale,  or  the  like,  even  of  immovable 
property,  the  support  of  the  family  being  indispensable.-— 
Vir-mUrodaya  (Sana,)  p.  181. 

When    any    common    danger    happens,    or    when    a  Authority. 
daughter  of  the  family  is  to  be  married,  and  the  like,  even 
the  divided  inomovable  property  can  be  given  or  sold,  by  a 
person  who  has  become  separated. — Vi.  Chi.  p.  309. 

*'For  the  performance  of  religious  duties,"  common 
to  the  heirs :  alienation  for  these  purposes  is  not  forbidden. 
Immovable  property,  a  corrody  (out  of  mines  or  the  like), 
and  slaves  (employed  in  husbandry)  are  subject  to  the 
•ame  rules.— Coleb.  Dig.  (Lend.  Ed.)  YoL  III,  p.  434. 

40.  Although  under  the  circumstances  or  necessities,  Vyamuthd. 
or  for  the  purposes,  mentioned,^  a  father  or  the  head  of  a 
fiuDiIy,  without  the  consent  of  his  unseparated  sons  and  the 
rest,  ia  competent  to  alienate  movable  and  immovable  pro- 
perty descended  from  his  father  or  other  paternal  ancestor, 
as  well  as  the  real  property  acquired  by  himself,  yet  so 
much  only  of  such  property  can  be  alienated  by  him,  with- 
out their  consent,  as  is  necessary  to  meet  the  exigency,  or  is 
sufficient  for  the  purpose.  Should  he  alienate  more,  the 
alienation  of  the  portion  in  excess  is  invalid.f 
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be  delayed.  Such  are  the  consecration  of  sacrificial  fires,  funeral 
repasts,  rites  on  the  birth  of  children,  and  other  prescribed  cere- 
monies, not  to  be  performed  without  an  expense,  in  which  the 
Hindus  are  but  too  apt  to' indulge,  on  such  occasions,  to  excess. 
Urged  by  any  such  consideration,  and  the  sons  at  the  time  incompe- 
tent to  judge,  their  concurrence  may  be  assumed  ;  and  the  father 
will  be  justified  in  acting  without  it,  to  the  extent  that  the  case  may 
require.— ^tfo.  H.  L.  Vol.  I,  (2ud  Ed.)  p.  20. 

*  That  is,  those  stated  in  Vyavatthds  38,  39  and  the  authorities  &c.  relat- 
ire  therela  " 

t  See  Precedents,  pp.  81—83  and  183. 
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It  has,  however,  been  determined  that,  for  the  perfor- 
mance of  such  religions  acts  as  are  not  positive,  but  optional 
he  can  alienate  only  a  small  portion. — Vide  Precedents, 
page.  59. 

Vffoivaithd.  ^l*  Gifts  of  movable  property,  through  affection  being 
allowed  to  be  made,*  it  must  be  concluded  that  a  father  is 
incompetent  to  make  such  gift  of  real  property  without  the 
consent  of  those  descendants  who  have  by  birth  a  right  and 
ownership  therein.f 

Authority.  By  favor  of  the  father,  clothes  and  ornaments  are  used, 
but  immovable  property  may  not  be  consumed  even  with 
the  father's  indulgence. — MiU  In.  Chap.  I,  Sect,  i,  §  21. 
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But  the  text  of  Vishnu  which  mentions  a  gift  of  im- 
movables bestowed  through  affection,  must  be  interpreted 
as  relating  to  property  acquired  by  the  father  himself  and 
given  with  the  consent  of  his  son  and  the  rest ;  for,  by  the 
passages  (above  cited,)  as  well  as  others  not  quoted,  (viz.,) 
••The  father  is  the  master  of  the  gems,  pearls,  &c./' the 
fitness  of  any  other  but  immovables  for  an  affectionate  gift 
is  certain. — Mit  In.  Chap.  I,  Sect,  i,  §  25.  Further, — 


Annotations. 

39.  Should  the  maiden  arrive  at  puberty  uumarried,  through 
poverty,  her  father  aud  the  rest  would  fall  to  a  region  of  punish- 
ment, as  declared  by  holy  wnt.  Thus  Vashishtha  says,  "  So  many 
seasons  of  menstruation  as  overtake  a  maiden  feeling  the  passion 
of  love  aud  sought  in  marriage  by  persons  of  suitable  rank,  even  so 
many  are  the  beings  destroyed  by  both  her  father  and  mother," 
This  is  a  maxim  of  the  law. — Coleb.  La.  hhd.  Chap.  XI,  Sect  ii,  §  6. 

41,  42.  As  to  morahleSy  he  (that  is,  a  member  of  an  undivided 
family)  appears  to  be  at  liberty  to  make  gifts  on  motives  of  natural 
affection,  but  not  even  with  regard  to  these,  to  the  extent  of  the 
whole  of  his  property.— <Srra.  II.  L.  Vol.  I  (2ud  Ed.)  page  261. 


*  Sco  anie,  pp.   in  &  41. 

+  Sec  the  Annotations  under  Vyavaithds  45  and  58  ;  8«e  also  Partition,  and 
rrecedeuts,  pp.  44-56,  98,  94,  117  aad  144. 


OF  CO-OBDINiLTE  BIGHT9  .&C.  46 

48.  Although  tk  proprietor  without  the  consent  of  his  Vfwatthd. 
son  and  the  rest  is  competent  to  make  a  gift,  through 
afifection^  of  the  movable  ancestral  property,  still  where 
there  is  only  movable,  and  no  real,  property,  there  even  such 
a  gift  could  be  made  only  of  such  portion  thereof  as  would 
not  affect  the  maintenance  of  his  family,  and  leave  the 
other  members  unprovided  for.* 

Because^  there  the  movable  property  is  to  be  considered  BeasoiL 
in  the  place  of  immovable  or  real  estate,  there  being  no 
other  means  for  the  subsistence  of  the  family,  and  the 
leason  for  which  restriction  is  put  on  the  alienation  of  real 
{ffoperty  is,  in  this  instance^  equally  applicable  to  movable 
property. 

YbihaspaTI: — A  decision  must  not  be  given  solely  by  Authority. 
having  recourse  to  the  letter  of  the  law,  for  if  no  decision 
were  made  according  to  reason,  there  would  be  a  failure 
of  Justice. — Vyav.  May^.  (Sana,,)  p.  7.     Vide  Coleb.  Dig, 
Vol  II,  (I^ond.  Ed.)  p.  128 ;  Macn.  H.  L.,  Vol.  II,  p.  102.) 

43.    The  cestrictions  imposed  on,  and  the  rules   Vyciwuthd. 
laid  down  for,  a  father  with  respect  to  alienation  of 
ancestral  property  and  his  self-acquired  real  pro- 
perty^ Apply  silso  to  the  paternal  grandfather  and 


AnnotationB. 

42.  The  restriction,  as  it  respects  the  maintenance  of  a  man's 
family,  is  against  the  alienation  of  the  whole  of  his  estate,  (meaning 
land),  not  of  a  small  part,  no  way  affecting  its  support ;  and,  if  there 
be  no  land,  nor  property  of  that  description,  the  reason  applying,  it 
extends  to  jewels,  or  similar  valuables. — Stra,  H.  L.  Vol.  I,  (?nd  Ed.) 
page  180. 

Bat  that  even  a  sole  owner,  in  respect  of  If^id,  whether  hereditary 
or  acquired,  having  a  family,  cannot,  by  any  act,  without  their  con- 
cnrrence,  deprive  his  sons  of  their  legal  shares,  nor  the  rest  of  a 
sufficiency  for  their  maintenance.  And  that,  where  there  is  no  land 
they  must  ail  be  provided  for  to  that  extent,  out  of  his  personalty. — 
Stra.  H.  L.  Vol.  1,  (2nd  £d.)  page  261. 


•  See  ante  pp.  40— -44,  annotations  under  VyavaUhda  81,  45  and  68,  and 
PreoedeaU  pp.  123,  166, 192,  193. 
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great-grandfather,  their  grandson  and  also  the  great- 
grandson  (whose  father  and  grandfather  are  dead) 
haying,  hy  hirth,  a  right  and  ownership  in  snch  pro- 
perty, and  the  former,  in  consequence,  having  no 
power  to  alienate  any  portion  of  such  properly  with- 
out the  consent  of  the  latter,  except  under  a  legal 
necessity  or  for  purposes  warranted  hy  law.* 

It  follows  then,  that — 

Vyawuihd.  44  •  Alienation  hy  a  father,  paternal  grandfather 
or  great-grandfather  (as  the  case  may  he)  of  the 
ancestral  estate  or  of  his  self-acquired  real  estate 
without  the  consent  of  all  his  sons,  grandsons  and 
the  great-grandsons,  who  by  birth  have  right  and 
ownership  therein  jointly  with  him,*  is  void  or  in- 
valid, uiiiess  such  alienation  was  for  a  purpose 
warranted  by  the  Shdstra,  or  under  a  legal  neces- 
sity.t 

Authority.  PrajjLpati  : — ''  Any  act  done  in  respect  of  immovable 
property,  without  the  consent  of  the  co-heirs,  is  to  be  con- 
sidere^  as  not  done,  even  where  one  of  the  co-heirs  does  not 
consent  to  it." — Smri.  Chan.,  Chap.  VII,  §  45. 


AnnotationB* 


43, 44.  In  ancestral  real  property,  the  right  is  always  limited,  and 
the  80D8,  grandsons,  and  great-grandsons  of  the  occupant,  supposing 
them  to  be  free  from  those  defects,  mental  or  corporeal,  which  are 
held  to  defeat  the  right  of  inheritance,  are  declared  to  possess  an  in- 
terest in  such  property  equal  to  that  of  the  occupant  himself ;  so 
much  so,  that  he  is  not  at  liberty  to  alienate  it,  except  under  special 
and  urgent  circumstances,  or  to  assign  a  larger  share  of  it  to  one  of 
his  descendants  than  to  another — AJacn.  H.  L.  VoL  I,  pp.  2  &  3. 

♦  See  anie,  pp.  12—19,  88,  84,  40—43,  and  Precedents  pp.  68,  112,  219, 
222,  223,  477  and  495. 

t  See  ante,  pp.  40-43,  and  Precedents  pp.  44—56,  68,  88—86,  93,  94, 
105, 116-*118,  121—124,  188. 
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45*  Should  a  man,  without  the  consent  of  his  i^fww***^' 
unseparated  son,  girandson,  or  the  great-grand- 
son whose  father  and  grandfather  are  dead,  alie- 
nate any  ancestral  real  property  without  a  legal 
necessity,  or  for  a  purpose  not  warranted  by  the 
Shdstra^^  then  such  descendant  has  a  right  to 
prohibit,  and  power  to  restrain,  the  ancestor  from 
making  such  alienation.t 

So  likewise,  the  grandson  has  a  right  of  prohibition,  if  Authority. 
his  uDseparated  father  is  making  a  donation,  or  a  sale  of 
effiscts  inherited  from  the  grandfather :  but  he  has  no  right 
of  interference  if  the  effects  were  acquired  by  the  father. 
On  the  contrary,  he  should  acquiesce,  because  he  is  depen- 
dant— MiL  In.  Chap.  I,  Sect,  v,  §  9. 

CSonsequentl^,  the  difference  is  this  :  although  he  have  a  Authority. 
ngbt  by  birth  in  his  father's  and  in  his  grandfather's  pro- 
per^ ;  still,  since  he  is  dependant  on  his  father  in  regard 
to  the  paternal  estate,  and  since  the  father  has  a  predomi- 
nant interest  as  it  was  acquired  by  himself,  the  son  should 
acquiesce  in  the  father's  disposal  of  his  own  acquired  pro- 
perty ;  but  since  both  have  indiscriminately  a  right  in  the 
grandfather's  estate,  the  son  has  a  power  of  interdiction 
(if  the  father  be  dissipating  the  property.) — Ibid.  §  10. 


Annotations. 


44.    Any  prohibited  alienation  would  be  considered  iUegal. — Macn. 
H.  L.  Vol.  I^  page  15. 

44.  The  Bmriti-ehandrika  declares,  that  restitution  of  2^  prohibited 
gifty  as  well  as  of  a  void  one,  shall  be  enforced  by  the  Sovereign 
Anthority,  the  property  not  having  been  transferred}  nor  a  new  right 
vesiifid-^^m.  H.  L.  VoL  I,  (2nd  Ed.)  p.  262. 

41,  48,  45.  In  provinces,  in  which  the  authority  of  the  Mit^- 
Aaik  prevails,  a  Hindti  is  restrained  from  giving  away  immovables, 
and  from  making  any  other  partition  of  his  poaseasionB  among  his 

^  8ee  onk^  pp.  41—48.  t  See  Precedente  pp.  6, 101, 110— US, 
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Authority.  "  Although  a  son  and  grandson  have  by  birth  alone 
ownership  in  the  grandfather  s  property,  yet,  under  the 
texts  already  cited,  since  sons  are  dependant  on  their  father 
in  regard  to  the  paternal  estate*  and  the  father  has  a  pre- 
dominant interest  as  it  was  acquired  by  himself,  the  sons 
should  acquiesce  in  the  father's  disposal  of  his  own  acquired 
property  other  than  immovables  and  bipeds  (the  disposal 
whereof  is  restricted)  by  the  text  "  Immovables  and  bipeds 
&c.,"  already  cited ;  but  in  regard  to  the  grandfather's 
estate,  there  is  power  (vested  in  the  grandson)  of  interdic- 
tion to  prevent  (illegal)  alienations." — Vi.  Mit,  (Sans.) 
page  177. 

It  would  seem  from  the  above  construction  that  in  the 
case  of  the  father's  property,  the  ownership  of  the  father 
and  son  is  unequal  (equality  of  ownership  having  been 
especially  ordained  in  the  case  of  the  grandfather's  property 
alone.)  But  this  gives  rise  to  the  question,  how  could 
such  an  inequality  exist  while  one  possesses  a  right  by 
birth  in  both  his  grandfather's  and  father's  property  ?  The 
reply,  however,  is  that,  in  the  case  of  the  grandfather's  pro- 
perty, the  ownership  (Swdmyam)  and  also  independent 
?ower  (Swdtanti^am)  are  both  equal  in  the  father  and  son. 
i^hereas,  in  the  case  of  the  father  s  (own  acquired)  property, 
while  he  is  alive  and  free  from  defect,  he  (the  father)  alone 
possesses  independent  power  (Swdtantryam)  and  not  the 
son.  Hence  alone  arose  the  stated  difference. — SmrL  Chan. 
Chap.  VIII,  CI.  21. 

VyavoiM.  46.  An  unseparated  son^  grandson,  or  the  great- 
grandson  whose  father  and  grandfather  are  dead^ 


AnzLotationB. 


male  descendants,  than  such  as  the  law  has  sanctioned.  Conse- 
quently, he  would  be  withheld,  from  distributing  immovables  in  a 
mode  unauthorised  by  the  law,  but  may  bestow  movables,  of  which 
the  law  permits  him  to  make  gifts  on  motives  of  natural  affection  : 
not,  however,  to  the  extent  of  the  whole  property. — Colebrooke'a 
opinion.    See  Stra.  H.  L.  Vol.  II,  (2nd  Ed)  p.  427. 

46.    If  any  additional  proof  be  wanting  of  the  father's  incompe- 
tenoy  to  dispose  of  ancestral  real  property  by  an  unequal  partition. 


OF  CO-OEBINATE  RIGHT,  &C.  40 

has  a  right  to  sue  to  set  aside  any  illegal  alie- 
nation of  the  hereditary  real  property  by  his  an- 
cestor and  to  recover  the  same.* 

"  The  ownership  of  father  and  son  is  the  same  in  land  Authority, 
or  the  likej*  which  was  acquired  by  his  fatdier,  &x:.''  {Ante, 
pi  33.)  From  this  text  it  appears  that  in  the  case  of  land 
acquired  by  the  grandfather^  the  ownership  of  father  and 
Km  i«  equaJ,  and,  therefore,  if  the  father  make  away  with 
the  immovable  property  acquired  by  the  grandfather,  and 
if  the  son  have  recourse  to  a  court  of  justice,  a  judicial 
proceeding  will  be  entertained  between  the  father  and  the 
90U.—MU.  (8a9^)  p.  67.    See  Macn.  H.  L.  Vol  I,  p.  227. 


Annotations. 

or  to  do  any  other  act  with  respect  to  it  which  might  be  prejudicial 
to  the  interests  of  his  son,  I  would  merely  refer  to  the  provision 
oootained  in  Chap,  iii,  Sect.  7,  §  10  of  the  translation  of  the  extract 
from  the  Mit&kshard  relative  to  judicial  proceedings.  The  rule  is  in 
the  following  terms  : — *'  The  ownership  of  father  and  son  is  the  same 
in  land  which  was  acquired  by  his  &tber/'  &c.  From  this  text  it 
appears,  that  in  the  case  of  land  acquired  by  the  grandfather,  the 
ownership  of  £Ei^er  and  son  is  equal ;  and,  therefore,  if  the  father 
make  away  with  the  immovable  property  so  acquired  by  the  grand- 
fither,  and  if  the  son  has  recourse  to  a  court  of  justice,  a  judicial 
proceeding  will  be  entertained  between  the  father  and  son."  The 
paasage  occurs  in  a  dissertation,  as  to  who  are  fit  parties  in  judicial 
proceedings  ;  and  although  the  indecorum  of  a  contest  wherein  the 
ikther  and  son  are  litigant  parties  has  been  expressly  recognized. 


•  See  Precedents,  pp.  6,  102,  104,  105. 
Aeoording  to  the   deoirions  of  the  Madras  High  Court,  a  son  can  set 
tiM   (Ulegal)  alienation  made  by   his  father,  and  recover  the  property 
is  Hm  extent  of  his  own  share,  a&d  not  to  that  of  the  vendor's  or  any  other 
'b  share  also. — See  Precedents,  pp.  189—145. 


f  In  the  prhited  copie8\>f  the  Mitdh$hard  (in  Sanskrit)  the  word  '  bhUmi* 
(had)  is  followed  by  *  ddi '  (the  rest,  or  the  like,)  which  has  not  been  render- 
ed in  the  translation  made  by  Sir  W.  Macnaghten  (see  his  work  on  Hindtk 
iMTt  VcL  I,  p.  227.)  Bere  by  the  word  '  ddi,*  however,  is  meant  corrodiea 
aad  bipeds,  the  alienation  thereof  being  governed  by  the  rule  respecting  land. 
fBee  mUe,  pp.  41  ft  48).  So  even  if  the  word  '  6de  had  not  been  in  the  ori- 
glna],  the  term  land  would  have  supplied  the  deficiency,  the  same  compre- 
EiBdaim  alM  what  ii  hen  meant  by  '  dcTi.' 
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Remarks. 

It  has  beeD  shown  that  according  to  the  Mit^kshard  and 
other  unquestionable  authorities,  a  father,  without  the 
consent  of  his  son  and  the  rest,  is  incompetent  to  alienate 
even  his  own  acquired  real  property  except  under  a  legal 
necessity,  or  for- purposes  warranted  by  law.*  Nevertheless, 
it  having  been  said  in  a  subsequent  passage  of  the  Mit&k- 
shar^  that  *'he  (the  son)  has  no  right  of  inteiference,  if  the 
eflfects  were  acquired  by  the  father  :  on  the  contrary,  he 
should  acquiesce,  because  he  is  dependant/'i*  it  has,  of  late, 
been  concluded  and  determined  by  the  British  dispensers 
of  justice  that — '  a  father  is  competent,  without  the  consent 
of  his  son  and  the  rest,  and  without  even  a  legal  necessity,  to 
alienate  his  own  acquired  property,  real  as  well  as  personal.^ 


Annotations. 

yet,  at  the  same  time,  the  rights  of  the  son  are  declared  to  be  of  so 
inviolable  a  nature,  that  an  action  by  him  for  the  maintenance  of 
them  will  be  against  his  father,  and  that  it  is  better  there  should  be 
a  breach  of  moral  decorum  than  a  violation  of  legal  right. — ^Alacn. 
H.  L.  Vol.  I,  p.  46. 

*  See  ant€f  pages  40 — 42, 

t  l^he  entire  passage  of  ivhich  the  above  is  the  latter  part,  is  given  in 
page  47,  q.  v. 

i  Sir   William  Macnagbten,   too,   has  laid  down  as  a  Principle  that— 
*  With  respect  to  personal  property  of  every  deacriptiou,  whether  ancestral 
or  acquired,  and  with  respect  to  real  property  acquired  by  the  occupant,  he  if 
at  liberty  to  make  any  alienation  or  distribution  an  he  may  think  tit,  subject 
only  to  spiritual  responsibility'  (1  Macn.  p.  8);  and  as  an  authority  for  the 
above,  he  has,  in  a  foot-note,  referred  to  a  text  of  Vrihaspati  and  JaoaV- 
Natha's  exposition   (in   3   Dig.   45);  but  it  will   be  found  upon   a  perusal 
of  the  said  text  and  exposition  that  the  above  principle  is  scarcely  borne  out 
by  them.     The  above  principle,  moreover,  does  not  seem  to  be  correct  aoooid* 
ing  to   the   Mitdkshard  and   the  authorities  of  the    Mithil^  Mahnitta  aud 
Drdvida  schools,  except  as  to  the  movable  property  acquired  by  a  father,  or 
recovered  by  him  without  the  aid  of  joint  funds  or  without  co-operation  ol 
sons  and  the  rest,  or  with  their  privity,  (as  will  be  known  from  this  and  the 
following  chapters,  and  also  from  the  Book  on  Partition).     The  principle  in 
question  must,  therefore,  be  understood  to  be  accitf-ding  to  the  doctrine  of 
the  Bengal  school,   though  not  with  respect  to  the   property  acquired  or 
recovered  with  the  aid  of  joint  funds  or  with  co-operation  of  sons  and  the 
rest  (see  the  DKya-bhdga  and  the  other  books  of  this  school).    That  the  above 
principle  is  according  to   the   Bengal  school   (with  the  exception   of  tha 
aforesaid  description  of  property)  is  evident  from  the  fact  of  its  containing 
the  expression  "  subject  to  the  spiritual  responsibility ;"  since  the  doctrino  of 
'  Factual  Valet  qtiod  fieri  non  debuitf*  is  prevalent  in  the  Bengal  school  alone 
This  is  affirmed  by  the  learned  author  himseli    See  tho  Annotationa  in  p.  Z%, 
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F-./v.#W'2:i:r*.  if  i;  i^i  :.«*ti  i**  £':cCTfi*  if  lie  MiSdk^ 
A/irm.  i:jk^  &  fi^ocT  ir.\z,  ^:  :&-*^  c^ic^es.;  Gt  Lis  9k:a  as«i  the 
f*^*:  ^\  'xtx-wn.rt;  v#  ^•s^^'.'i  LJs  c*^  *^3*i^sd  real  estate 
i%^  p*-*r»^  -^-',L*r  icAw  "i.-^e  5*c«:^:c«  ':t  Iat  or  viihc-at  a 

mm  ^ 

fv.wfT  r/^ATcr.r.iIii*  ft  iT^r^  LTi>:uk<cauw&.  cr  sale  cf  iounoT- 
*oI^  \.r%Y,z\j  if  ft  ca'.ACi::T  aff-=«ia^  ibe  whole  £uiiilj  leqoira 
it,  Of  the  %Tjpp^,rt  c-f  tLr  UkS^ij  ret-irr  is  necessftrr,  or  indi** 
yzuvkifh  Hii'ArA  mftke  i;  cxiftToiiftble/  thereby  indicftsing 
thftt  he  akuitot  ftlieDftte  sncQ  propeitj  for  znj  other  par- 
p^/<^  or  nrj'kr  anj  other  circumstance  vithoat  the  oonsent 
f/t  Wu  9/fTi  ftcd  the  rest.  § 

T{fJt  even  if  it  be  taken  for  granted  that  the  Mitiksbaii, 
which  \%  a  commentary  on  the  Institutes  of  the  Legida- 


•  Til*  f^mf.]ii*hrit;  \Ajmzfi^^  aryyre  &iiti4ed  to  niD«  that  : — "  CooMqaently, 
if.M  A.fftrff.uiAi.  bm  Uim  :  although  he  hstT^  z  right  bj  birth  in  hit  father** and  in 
ifiM  ic/Mi'lfAthitcr'a  MtatA,  ttill,  noet  ha  ii  depMideiit  on  his  father  in  regard  to 
HUh  paum^d  mUOif  and  idoc*  the  father  liaa  pre-domioant  intereit  aa  it  was 
«^y|fjir«!'l  \fj  UUimfsU,  th«  m/d  nbouH  acquietoe  in  his  father'a  ditpoeal  of  hia 
«mu  h/'^iiiirtui  irrn^M^j  :  but  aiooe  both  have  indiaeriminately  a  right  in  tha 
Kr«f»/|lath4/a  MUtu,  the  aop  haa  a  power  ol  interdiction  (if  the  fUhar  ba 
dlMtpaUng  the  iiroperty.y'—i^^-  !».  Chap.  I,  aect.  t^  i  10. 

t  Mee  the  I'refaca  and  Precedente,  p.  522.  X  See  emie,  p.  86. 

I  Sea  anU,  page  42. 
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Remarks. — As  respects  the  movable  property  acquired  by, 
or  descended  from,  a  paternal  grandfather,  there  is  a  differ- 
ence of  opinion  :— 

I^iL-KANTHA^  the  author  of  the  VyavaJidra-may'&kha, 
says, ''  As  for  this  text : — '  The  father  is  master  of  all  gems, 
pearls,  corals,  but  neither  the  father,  nor  the  grandfather 
IS  so  of  the  whole  immovable  estate/ — it  also  means  the 
father's  independence  only  in  the  wearing  and  other  (use) 
of  ear-rings,  rings,  (&c.,)  but  not  as  far  as  gift  or  other 
alienations.  Neither  is  it  with  a  view  to  the  cessation  of 
the  cause  of  his  ownership  on  the  production  of  a  son. 
This  very  meaning  is  made  manifest  also  by  [  the  text  ] 
noticing  [only  J  gems,  and  such  things  as  are  not  injured  by 
use.  Even  so,  this  text: — 'Though  immovables  and  bipeds 
have  been  acquired  by  the  man  himself,  a  gift  or  sale  of 
them  should  not  be  made  without  convening  all  the  sons,'— 
is  only  a  prohibition  against  their  gift,  sale,  or  the  like, 
not  against  the  use  of  them." — Vyav.  May^.  Chap.  IV, 
Sect,  i,  §  5.    So, — 

According  to  the  Vyavahdra-mayilkha, — 

Vyavoithd,  48.  A  father  has  independent  power  to  use  the  mov- 
able property  acquired  by,  or  descended  from,  his  father  or 
paternal  grandfather,  but  not  to  make  a  sale  or  other  dis- 
position thereof  without  the  consent  of  his  son,  or  without 
a  legal  necessity. 

YijnIneshwara,  the  author  of  the  Mit&kshar&,  after 
citing  the  text — "The  father  is  master  of  the  gems, 
pearls,  corals,  and  of  all  ( otiier  movable  property  ),  but 
neither  the  father,  nor  grandfather,  is  so  of  the  whole 
immovable  estate,'' — first  reconciles  his  own  opinion  with 
the  other  opinion  by  saying,  "  As,  according  to  the  other 
opinion,  the  precious  stones,  pearls,  clothes,  ornaments  and 
other  effects,  though  inherited  from  the  grandfather,  belong 
to  the  father  under  the  special  provisions  of  the  law ;  so^ 
according  to  our  opinion,  the  father  has  power,  under  the 
same  text,  to  give  away  such  effects,  though  acquired  by 
his  father.     There  is  no  difference/'* 


•  MU.  In.  Chap.  I,  Sect,  i,  §  21,  24. 


&6 

pftipertj,  LowpTcr,  cui  be  givm  swbt  odIt  iridi  tfaeir 
m&vx  :  •Qcb  IE  tbe  difference.  Vpou  the  graiidfitber  t  deash. 
Lie  cu'DervLip  in  tbe  effects  left  br  faim.  oouinc  t&  cxkK^ 
tLer  beconke  tLe  obitdol  pTT*peTtT  of  tbe  fkiber  and  srai, 
but  aitb'/osii  tbe  ri^Lt  of  ibe  Iktier  woaroeB  lo  hk  tlie 
grftiicfbiLerV^  proper T.  jet  Li§  'ibe  im.iidiioL'F  eoowiit  k 
r^juired  crrt/jr  iii  tiie  ;]Ji^iikTion  W  tiie  fiLtber  of  tbe;  i»- 
luoTiLuieK,  aud  u^a  iu  tbe  (  ciFp'ittl  vf )  gemi.  pearis,  and 
Oliver  anvvable  prDpeztT."  (  FC  JKt  SanJL )  pp.  IM 
aiHllCl.)    So.— 

AccordiDg  to  tbe  Ffr-wiifrtxioyo, — 

VpBwudi,  40.  A  f&tber  vitbout  tbe  connent  of  ids  atn  and  thereat 
is  compErU'bt  to  dicp'jBe  of  tbe  aDcestiml  mtomUe  property 
eT«;b  f(#r  purposes  otber  tbaii  tboae  saDCtiooed  br  lav,  ar 
witbout  a  legal  neoetfKitj. 

Tbe  abore  is  one  of  tbe  rerr  few  instaaces  in  which  the 
autbor  of  tbe  Vir^niUrodvya' h^s  differed  from  his  masker, 
Vu5i5eeHWA£A.  Bat  ^iuoe  tbe  Vir-mitrodojfa  is  the  ktert 
Befoires  antboritr  od  tbe  subj^rt,  and  as  the  doctrine  inciil- 
cat^  bj  it  has  reoeired  corroboration  from  the  Smrsli* 
eha'iuirUca  and  Madiurivym*  and  has  been  adopted  faj  the 
Britisli  writers  on  Hibda  law,  and  also  followed  in  the  deci- 
sions of  tbe  Hritish  courts  of  jadicatare,  the  aboTe  moat, 
therefore,  be  held  to  be  the  VyavoMtha  or  settled  law  on  the 
point  in  aaestiou,t  'in  tbe  Provinces  not  goTemed  by  the 
rules  of  tbe  Fyat-o/uzra-mayuitAa. ) 

It  has  lieen  adjudged  that — a  son,  fatherless  grandson,  or 
the  great 'grandson  whose  father  and  grandfather  are  dead, 
having  a  right  to  sae  for  setting  aside  any  illegal  alienation 
by  his  ancestor  of  tbe  hereditary  property,  has  also  a  right 
to  sue  for  a  declaration  that  the  alienation' is  void  altogether, 
and  that  the  ancestor  be  restrained  from  making  any  illegal 


•  See  Preoedeota  pp.  121,  192,  ft  19S. 

t  Out  of  tbe  principle  bud  down  hj  Sir  WillUm  Ifaciiagfaten  u  alreidy 
died  (p.  61,  note),  Uie  portion—"  with  respect  to  ancestral  personal  propertj, 
tbe  occupant  is  at  liberty  to  make  any  alienation  be  may  tbink  fit^**  bdqg 
eoosoBani  to  the  abore  exposition  A  the  Fir-siilftNEoya,  nuy  be  taken  to  hm 
the  Law  on  the  abore  point. 


OP  C(M>&DINiLTB   RIGHT,  &C.  6? 

altMaiiott  ^  such  property.  And  suing  on  behalf  of  the 
family,  he  may  be  entitled  to  a  decree  for  possessioiu'^  It 
has  aSao  been  adjudged  that-^ 

60.  The  power  to  restrain  a  father  or  other  ancestor  VyaoaaOid. 
from  alienating  ancestral  property,  and  to  sue  to  set  aside 
the  illegal  alienation  thereof,  if  any,  can,  however,  be 
exercised  by  a  son,  grandson,  or  the  great-grandson  whose 
father  and  grandfather  are  dead,  only  where  he  did  not 
oonaent  to  the  transactionf  or  did  not  get  the  benefit  of 
his  share  of  the  purchase^money,  or  where  the  purchase- 
mopey  has  not  been  applied  to  pay  off  a  valia  encum- 
brance on  the  estate.t 

Veebaseiti  : — A  decision  most  not  be  made  solely  by  Authoxitj. 
haTiiig  recourse  to  the  letter  of  the  written  code,  since  if 
no  deasion  were  made  according  to  the  reason  (of  the  law), 
there  might  be  a  failure  of  justice. — Vyav.-   MayH-  p.  7. 
See  Ooleb.  Dig.  Vol.  H,  p.  li». 

It  hating  been  laid  down  in  the  Mit&kshari  and  other 
pafampunt  authorities  that  a  son,  and  a  grandson  (whence, 
also  the  great-grandson  whose  fiEitber  and  grand  father 
are  dead)  can  prevent  their  father,  grandfather,  and  gi*eat- 
grandfather  Irom  illegally  alienating  property  inherited 
from  his  ancestor  in  the  direct  "male  line,  or  can  sue  to 
set  aside  suob  alienation  of  such  property,  if  made,§  it 
follows  that — 

91.    A  son,  grandson  and  great-grandson  have  no  right  Vyavoithd. 
to   prevent   their  father,  grandfather  or  great-grandfather 
from  alienating  a  property  which   is  not  an  unobstructed 
heritage,  but  was  inherited  by   him  from  a  collateral  or 
maternal  relative,  or  was  otherwise  acquired.] 


*  See  Precedents,  pp.  6,  54,  104,  105, 160. 
t  Se«  ante,  ^p,  86^38. 
t  See  Preoedents,  pp.  83,  84, 101,  103—105,  181,  182. 

i  See  ank,  pegee  12, 13, 47—49. 
I  See  anU,  pp.  12, 13,  and  Precedents,  pp.  110—113. 

8 


68  VYAVASTHi-CHAKimiKi 

A  SOD,  grandson  and  the  great-grandson  whose  father 
and  grandfather  aie  dead,  being  declared  to  possess  ex- 
clusively the  power  to  restrain  their  father  and  the  rest 
from  illegally  alienating  the  hereditary  property  and  to 
set  aside  such  alienation  by  a  law-suit,'^'  it  is  concluded 
that— 

Vftmeutkd.  62.  No  heir  other  than  a  son,  grandson  or  great-grand- 
son (in  the  male  line)  has  a  right  or  power  to  restrain  his 
predecessor  from  illegally  alienating  hereditary  estate  as 
well  as  self-acquired  real  property .f 

ReMon.  Because^  the  right  of  such  heir  accrues  not  by  birth, 
but  only  on  the  demise  of  the  occupant,^  so^  having  no 
right  by  birth,  he  has  no  right  of  intenliction  or  power  to 
prevent  alienations,  even  if  the  owner  be  dissipating  the 
property.    Hence,^* 

Vffaimdkd.  63.  A  man  having  no  son,  grandson,  or  the  great-grand* 
son  (  whose  father  and  grandfather  are  dead),  but  any  other 
•  heir  or  no  heir  at  all,  can  alienate,  at  will,  the  share  or 
property  which  solely  devolved  on,  or  belonged  to,  him, 
if  he  has  no  family  whom  he  is  bound  to  support§  (See 
Vyavasthd  54  and  the  authorities  relative  thereta) 


Annotationit. 


63.  Property  belongiog  to  a  riogle  man,  not  shared  by  a  co- 
parcener, may  be  enjoyed  and  diaposed  of  by  him,  as  he  pleases ; 
remoter  heira  not  being,  in  this  respect,  objecta  of  legal  care.  His 
entire  alienation  of  it,  without  oonanlting  any  one,  being  **  the  act 
of  a  person  who  ia  his  own  master,  is  yalid."  Only  even,  with  refer- 
ence to  one  thns  isolated,  what  he  does  not  dispose  of  in  his  life- 
time, mnst  be  left  to  descend  in  a  course  of  inheritance  :  the  right 
of  aliening  ( with  very  little  exception )  being  confined  to  acts  to 
take  effect  in  the  life  of  the  grantor.— iStro.  H.  L.  Vol.  I,  ( Ist  Ed. ) 
page  17. 

*  See  ante,  pages  47—49.  t  See  Preoedeoti^  i^  107—110,  12S,  124. 

t  See  ante,  pages  12—14, 19,  20,  27—29,  and  PrecedenU  pp.  112—118. 

§  See  Prooedents  pp.  107-110,  128, 19^  198. 


OF  OO-OBDINATB  BIGHT,  &C.  50 

Inasmiich  as,   a  relative   other  than  a  son,  grandson,  BoMon. 
<»r  the  great-grandaon  whose  father  and  grandfather  are  dead, 
has  no  elaiai  to  the  alienor's  property  in  his  life-time,*  and 
consequently  no  power  to  restrain  him  from  making  the 
alienation,  and  to  sue  to  set  aside  the  samOj  if  made. 


Remarks. — Some  of  the  Hind6  jurists  upon  the  authori- 
ty of  the  text — ^''They  who  are  bom^  tney  who  are  yet 
finb^[otten,  and  they  who  are  actually  in  the  womb,  require 
the  means  of  support,  there  is  no  gift  or  sale  thereof^f 
{ante  88 )" — ^maintain  that  a  man  cannot^  without  a  legal 
necessity,  alienate  his  real  property,  acquired  or  inherited, 
not  only  when  he  has  a  son,  granason,  or  great-grandson 
(whose  father  and  grandfather  are  dead,)  alive  or  con- 
onvedt  but  also  when  there  is  a  probability  of  such  child 
beiBg  begotten  and  bom  in  future.  It  has,  however,  been 
determined  by  others  and  the  Dispensers  of  justice  that 
tbrf  text  constitutes  a  precept  which  is  not  obligatory  so  far 
as  it  respects  the  issue  yet  unbegotten ;  consequently,  not  to 
alienate  property  in  anticipation  of  the  birth  of  an  issue  not 
yet  conceived,  is  a  duty  not  positive,  butmoral.t  Neman, 
therefore,  can  be  restricted  from  alienating,  at  will,  the 
property  solely  owned  (n)  by  him,  though  there  be  a  probabi- 
U^  of  male  issue  being  begotten  and  bom  in  future,  since 


Annotationa. 


63^  54.  The  restrietion,  as  it  respects  the  maintenance  of  a  man's 
fiunily,  is  against  the  alienation  of  the  whole  of  its  estate,  (meaning 
Umdf)  not  of  a  small  part,  no  way  affecting  its  support ;  and,  if  there 
l»  no  land,  nor  property  of  that  description,  the  reason  applying  it 
extends  to  jewels,  or  similar  valoables. — Stra,  H.  L.  Vol.  I,  (2nd  Ed.) 
page  1& 

*  See  rniie,  pages  19,  20. 

i*  If  this  text  is  to  be  conatraed  literally,  as  far  as  it  relates  to  the  un- 
begotten son,  its  efifoot  would  be  to  prevent  any  alienation  at  any  time.  It 
is  nothing  more  tlian  a  moral  precept,  eTindng  the  kindly  proTision  which 
the  HiDdik  eontemplates  making  for  the  general  family. — Norton's  Leading 
Cases,  PSrt  II,  p.  428.  Vide  Ksshob  Chunder  Qhose  r.  Bishnu  Piosaud 
Gbose.— a  D.  A.  DeoB.  tar  1860,  p.  840. 
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such  issue  can  have  no  right  prior  to  bis  birth  or  con- 
ception,* and  having  no  such  right,  he  cannot  set  aside 
the  alienation  and  recover  the  property  alienated  before 
his  birth,  as  otherwisoi  the  effect  would  precede  its  cause ; 
for^  birth  alone  is  the  cause  of  heritable  right  ^  and  this 
ri^ht  would  accrue  before  its  cause,  should  such  issue  be 
allowed  to  have  a  right  to  recover  the  property  disposed  of 
before  his  birth.    Nevertheless, — 

Vyavatihd,  64.  If  the  sole  owner  of  an  estate^  destitute  of  sudi 
male  issue  as  above,  has  a  family  whom  he  is  bound  to 
midntain,  he  must  not  alienate  the  whole  of  his  property 
though  solely  owned(n)  by  him,  but  only  what  may  remain 
after  reserving  and  preserving  a  portion  adequate  to  its 
maintenance.f 

(n)  Here  by  *  property  solely  owned*  must  be  understood  the 
portion  of  the  ancestral  or  joint  family  property  which  the  man 
received  exclusively  for  his  own  share  in  partition  with  hiB  oo* 
parceners  (collateral,  as  well  as  lineal,  if  any),  also  the  properfef 
which  he  solely  inherited  and  enjoyed  without  a  oo-sharmr  (Uneid 
or  collateral),  and  also  his  self-acquired  sepai-ate  property. 


Annotations. 

53— 55.  It  Ib  to  be  recoUeoted,  however,  that  separata  aoquiii. 
tioDs,  by  a  member  of  an  undivided  family,  so  made  as  to  ren* 
der  them  exclusive,  and  impartible,  are  as  much  sole  property,  to  all 
intents  and  purposes,  as  though  the  maker  had  been,  at  the  time, 
divided,  and  separate.  And  that,  even  with  respect  to  prokAited 
gifts,  '  they  may  be  valid,  under  the  exceptions  which  the  law 
allows  ;  such  as  distress,  necessary  support  of  the  family,  and  pioos 
uses,  arising  from  indispensable  duties. — Stra,  H.  L.  YoL  I, 
(  2nd  Ed. )  p.  261. 

53, 54.  The  author  of  the  Smriti  Chandrikfi,  speaking  of  common 
property,  of  which  a  gift  is  forbidden  by  the  law,  observes,  that 
this  regards  common  wayc^  and  other  things  common  to  many  ; 
but  property  belonging  to  an  undivided  family  (he  says)  may,  in 

*  See  ante,  p.  14—16,  and  Precedents  6, 15,  49,  72  and  Had.  H.  C.  Decia. 
Vol.  IV,  page  807. 

t  See  the  Annotation  in  pages  87,  45,  59,  and  Ptecedenta  ps^es  123^  192, 
and  193. 


62  TTATABTHi-CHAKDBIKi 

Attthotlty*  III.  Hahu  :— Bven  what  he  does  for  the  sake  of  his 
future  spiritual  body,  to  the  injury  of  those  whom  he  is 
bound  to  maintain,  shall  bring  him  ultimate  miseryj  both 
in  this  life  and  in  the  next. 

Authority.  IV.  Yrihaspati  :«— A  man  may  give  away  what  remains 
after  the  food  and  raiment  for  his  family;  the  giver  of  more, 
who  leaves  hie  family  naked  and  unfed,  may  taste  honey 
first,  but  shall  afterwards  find  it  poison. — Vide  Coleb.  Dig* 
(Lon.  Ed.)  Vol  II,  page  131. 

Aaihority.  Y.  EIttItaNA  :— Except  his  whole  estate  (  o )  and  his 
dwelling  house,  what  remains  of  his  awn  property  after 
the  food  and  clothing  of  his  family,  a  man  may  give  away ; 
otherwise  it  may  not  be  given.* — V(.  Mi.  ( Sana. )  p.  122. 
Vide  Coleb.  Dig.  Vol  II,  (Lon.  Ed.)  p.  133. 

Authority.  As  to  what  is  said  by  KixrlTANA— "  Except  his  whole 
estate  and  his  dwelling  bouse,  what  remains  of  nis  own  pro- 
perty after  the  food  and  clothing  of  his  family,  a  man  may 
giveaway;  otherwise  it  may  not  be  given .^  By  that  is 
meant  that  excepting  (his)  dwelling  house,  the  property 
which  is  his  own,  that  is,  the  property  capable  of  being  alie- 
nated ( by  him  )  at  pleasure. — Vi.  Mi.  {  Sans. )  p.  122. 

(o)  The  whole  estate  should  be  understood  in  the  mode  al- 
ready mentioned ;  that  is,  the  whole  of  his  effects,  including  what 
is  required  for  the  maintenance  of  the  fitmily  until  other  property 


*  The  original  of  the  above  runs  thua  :^"  Scannuwam  grtha  Rorjunin 
JatttmhoMarnSdhikam,  yod-dtavffam  UA  twaham  d^oM^  adqiam  t^  miom^ 
thd  ;"  and  the  following  ia  the  tnoialation  hereof  aa  contained  in  Colebm^'a 
Digeat :— "  Except  hia  whole  property  and  hia  dweUing  houae,  what  pemaiaa 
after  the  food  and  olothing  of  hia  family,  a  man  may  gire  awi^,  wtaiUr  tf 
hi  Jix  or  movabU;  otherwiae,  it  may  not  be  given."  (Lond.  Ed.  VoL  II, 
p.  188 )  But  thia  doea  not  gire  die  meaning  of  the  SanJtrU  worda  **  Tmt 
dravfom  UU  iwaham  (the  propoiy  which  ia  hia  own),**  which  form  the  eH«i- 
iial  part  of  the  above  text  of  KXttItava  ;  inasmuch  aa,  what  iJie  Saga 
hitended  to  ordain  by  that  portion  of  the  text  is,  that  a  man  may  give  awaj 
what  ii  kii  owm  propirijf^  after  reaerving  aa  much  of  it  aa  may  aufBce  for  tlia 
food  and  raiment  of  lua  family.  The  above  error  ia  alao  manifeat  from 
the  interpretation  of  the  text  itaelf  which  ia  given  by  Jagam^nMa  and 
translated  by  the  same  learned  tranalator,  and  which  ia  inaearted  here,  below 
the  text  in  question,  q,  v. 

The  above  text  of  KitjiiAXA  haa  been  held  to  be  a  restriotive^  and  not 
a  moral,  precept  See  the  Section  on  Maintenaooe^  and  Mwgala  Ikbi  ▼.  Dku^. 
ntakSoic    4^.  L.p.  72. 


64  VYATAaTRi-CHANDBIKi 

(p,  q)  ^^Eaioepi  a  wife  and  aoh,  a  man  may  give  away  what 
is  hi$  owMf  if  it  does  a£feot  the  (•abaitteuoe  of  his)  family : "  the 
meaning  ii  that»  without  injury  to  the  family  he  may  give  away 
that  which  may  exceed  the  lupport  of  (hie)  family,  and  which  is 
Am  own.— Fi  Mil.  {Sm%t.)  p.  121. 


(qj  '  If  it  does  net  affeot  the  (  Buhaietenee  of  his)  funihr/— 
that  is,  he  may  give  away  what  may  exceed  the  support  of  (his ) 
fhmily ;  because,  maintenance  of  the  fkmily  is  an  indispetisable 
obligation.  Thus  Manu  :-^*'  A  mother  and  father  in  their  old 
age,  a  virtuous  wife,  and  an  infant  son,  must  be  maintunedi 
even  by  the  commission  of  a  hundred  offences." — Mit  (  Smne. ) 
page  259. 

(r)  Further,  a  son,  son's  son,  and  other  descendant  being  m 
ene,  he  ( the  owner )  should  not  give  away  the  whole  ( of  his) 
property  ;  for  it  is  said  (  by  NIuada  )  that  procreating  sous,  ( the 
father )  must  perform  their  initiatory  ceremonies,  and  provide  for 
their  livelihood. —  Mit.  (  Sane^  )  p.  260. 

Vjfwmikd.  66.  After  partition  with  his  sons  also  a  father  can,  with* 
out  their  consent,  alienate  the  share  received  by  him  in 
partition,  as  well  as  the  property  subsequently  acquired  by 
him,  to  any  person,  if  no  son  is  born  to  him  after  partitaoDi 
and  he  has  no  other  family  whom  he  is  bound  to  maintidn.* 

Exposition.  He  can  do  so,  because,  the  claim  which  the  other  sons 
had,  upon  strength  of  their  right  by  birth,  to  the  ancestral 
and  paternal  property,  no  longer  existed  by  reason  of  their 
having  already  received  tbeir  appropriate  shares  therein, 
and  the  father  wa?  no  longer  subject  to  their  control  in 
regard  to  the  alienation  of  his  own  share;  and  because^ 
partition  destroying  the  joint  right  in  the  whole,  and  oaua* 
ing  the  father's  several  or  exclusive  right  to  his  own  share 
to  accrue,  rendered  him  the  absolute  master  thereof  and 
vested  with  independent  power  to  alienate  the  same. 

Partition  {vi'h'h&g(i\  is  the  adjustment  of  diverse  rights 
regarding  the  whole  by  distributing  them  on  particular  per* 
tions  of  the  aggregate. — Mit  In.  Chap.  I,  Sect,  i,  §  4. 


*  See  PartitioD,  aiid  Preoedento  ppi  SO,  92, 147,  179. 
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Amthoiify,  III.  Although  a  son  and  grandson  have^  by  birth  alone, 
ownership  in  the  grandfather's  property,  yet^  under  the. 
texts  already  cited,  since  sons  are  dependant  on  their  father 
in  regard  to  the  pateinal  estate,  and  the  father  has  a  pre- 
dominant interest  as  it  was  acquired  by  himself,  the  sojis 
must  acquiesce  in  the  father's  disposal  of  his  own  acquired 
property*  other  than  immovables  and  bipeds  (the  disposal 
whereof  is  restricted)  by  the  text  "  Immovables  and  bipeds/' 
&c.,  already  cited  (an^e  pp.  36,  37; )  but  in  regard  to  the 
grandfather's  estate,  there  is  power  (vested  in  the  grandson) 
of  interdiction  to  prevent  (illegal)  alienations. —  V{.  Mit. 
(Sans,)  page  177. 

Vyavoithd,  67.  Movable  property  lost  by  a  paternal  ancestor  and 
recovered  by  a  father  without  the  aid  of  the  joint  funds  or 
without  co-operation,  but  with  the  permission  or  privity  of 
his  son  and  the  rest,  may  also  be  disposed  of  by  him  at 
will,  the  same  being  treated  by  law  as  his  self-acquired 
property.f    Nevertheless, — 

Vyaivaithd.  58.  Where  there  is  only  .self-acquired  movable  property, 
there  the  father  must  not  alienate  the  whole  without  reserv* 
ing  a  portion  adequate  to  the  maintenance  of  the  family 
whom  he  is  bound  to  support.J 

Authority.  Because  maintenance  of  the  family  is  an  indispenaablq 
obligation.— Ff.  Mit.  (Sans.)  p.  181.  Vide  Mit,  (SavA.) 
page  260. 

AnnotationB. 

68.  As  to  movables,  he  appears  to  be  at  liberty  to  make  gifts  on 
motives  of  natural  affection,  but  not  even  in  regard  to  these,  to 
the  extent  of  the  whole  of  his  property. — Stra,  Vol.  I,  (2nd  Ed.) 
page  261. 

*  The  ezprefiaion — **  the  aon  must  acquiesce  in  the  father's  (lisposal  of  hii 
own  acquired  property," — seenis  to  be  used  for  the  Baie  of  facility  in  the 
transaction,  and  not  on  account  of  any  want  of  saflftoienb  power  in  thf 
father :  in  the  Mine  manner  aa  in  the  caaa  of  alienatioiji  by  a,  separated  p^- 
cener  the  consent  of  all  the  rest  tends  to  the  facility  of  the  transaction,  by 
obviating  any  future  doubt,  and  not  on  account  of  any  want  of  ■u<ici«nt 
power.— See  Mit,  In.  Chap.  1,  Sect,  i,  |  SO. 

f  See  Partition. 
X  See  the  (^Qotabions  in  pagea  S6  and  45>  also  Vyav<uth&  54,  and  the 
authorities,  aauotationa,  &c.,  relative  thereto. 
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It  bM  b^n  Adjudged  that^^tbe  right  by  birth,  which  a 
8cm  has  in  the  ancestral  estate  as  well  as  his  interest  id 
tke  property  separately  acquired  by  kirn,  can  be  sold  for  his 
OWQ  debt«  ;*  and  thatr^^ 

.  69*    Sale  of  aueestral  pro|3drty  for   liquidation   of  the  Vyavaithd. 
father^s  debt  is  valid,  provided   the  debt  was  cebtnuHied 
l^^ally  and  net  for  an  immoral  purpose.f 


SECTION   II. 

Utf  SxjtsMtkat  on  Ooitrnoh  or  ▲  Fathsb  ona  Joi59  PropbI- 
tr,  &c^  Axri>— 11^  cas^  of  did  As^feNCs,  DisABlLiTY,  DiHisx, 

Oa  ABDICATlOtr,— ^F  HIS  BLDBST  SON  OB 
▲HOrHEB  BB8T  QUALIFXSD. 

60.  Although  the  father  and  son  have  equal  VpavoBtkd. 
ri^t  and  owilerdhip  in  th6  ancestral  estate,  and 

ibe  fkther  has  to  obtain  his  son's  consent  to  the  dis- 
posal of  such  property,  as  well  as  to  the  disposal 
of  other  joint-family  property,  yet  the  father  alone 
ketititled  to  hold  itnd  manage  such  property,  to 
leoeiTe  and  disburse  monies,  and  to  manage  all 
MiGt  family  a£Bairs,  he  being  governor  thereof.  I 

61.  As  in  civil  matters,  so  ia  Religious  duties  also,  sons  Vvavagthd, 
ate  dependant  upon  tbeir  father,  and  dre  to  ^t  under  hi^ 
petmissioii. 


Annotations. 


M  With  regard  to  the  Hats  6f  the  owner,  the  law  in  its  pto- 
vmoBB  ibt  disposal  of  prcrperty,  almost  soastauti j  contemplates  him 
as  the  bead  et  th^  fiUnifyi  To  one  net  sd,  restrictions  upon  alien* 
atkm  do  not  generally  uppl j.^^Stm,  H.  L.  Yol.  I,  (Ist  £d.}  pp.  16, 17. 


I  lit     i»iii 


*  8m  Preeadeati^  p.  114.  t  dee  r^reoedents,  pp.  68»  72, 170. 

t  ammm^vP'  S0--41, 55^  06,  abo  Psdation  in  the  isthw's  lift-timei  and 

—  F^  «#  tf^  Til  iM,iat-i8o. 
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Aathority.  HlBiTA : — While  the  father  lives,  sons  are  not  indepen- 
dent {d)  in  regard  to  the  receipt  (a),  and  ezpenditure(b) 
of  wealth,  and  ( akshepa  )*  amercement  (c). — Smri.  OhaUm 
Chap.  I,  CI.  21  i^Vl  Mi.  [Sana.)  page  170. 

(a)  '  Receipt'  ]  Enjoyment  (of  wealth.) — Smri,  Chan.  Chap.  I, 
Clause  21. 

(h)     '  Expenditure'  ]  Disbursement  of  wealth.— /5iii. 

{c)  '  Amercement  fdkshepaj '  ]*  Fining  the  slaves  and  other 
household  servants,  when  they  commit  faults,  by  way  of  chastise- 
ment.— Ibid. 

{d)  *  Are  not  independent'  ]  are  not  competent  to  enjoy  the 
wealth  at  pleasure,  irrespective  of  the  will  of  the  father. — Ibid. 

Likewise,  they  are  incompetent  to  perform  separately 
religious  sacrifices,  and  to  dig  tanks,  &c.,  for  charitable 
purposes. — Vide  Smri.  Chan,  Chap.  I,  CI.  22. 

Authority.  It  must  hence  be  understood  that  the  son  must  maintwi 
the  consecrated  fire  (agni-hotra,)  and  perform  other  religious 
acts  with  the  permission  of  bis  father^  and  not  without 
it— Smri.  Chan.  Chap.  I,  CI.  22. 

Authority.  "  After  the  death  of  the  father  and  the  mother,  the  bro* 
thers,  being  assembled,  may  divide  among  themselves  the 
paternal  (and  maternal)  estate  ;  but  they  have  no  ownership 
over  it,  while  their  parents  live  (unless  the  father  choose  to 
distribute  it. )"  (  Manu,  Chap.  IX,  v.  104. )  "They  have 
no  ownership  over  it  while  their  parents  live"]  By  this  also 
their  want  of  independent  power  over  their  property  is  in* 
dicated,  and  not  want  of  right,  for  it  is  a  settled  point  that 
sons  have,  by  birth,  a  right  in  the  paternal  wealth. — Vi. 
Mi.  (Sans.)  page  170. 

Authority.  As  to  what  Devala  says : — "  When  the  father  is  deceased 
let  the  sons  divide  the  father's  wealth,  for,  sons  have  not 
ownership  (swdmyam)  while  the  father  is  alive  and  free 

*  " Akshepa"  IB  tnnBltXed  as  ''bailment"  in  Colebrooke's  Ldya-hkdga 
Cb.  It  para.  42  ;  as  "  recovery  **  in  II  Digest,  page  199 ;  and  as  "  censure  "  in 
Borradaile's  Vyav.  MayH.  Chap.  II,  See.  I,  para.  4.  But  none  of  these 
translations  agrees  with  this  suUior,  who  construes  the  term  in  the  seose  of 
«  amercement."—  Note  by  the  Tranjslator  of  the  Smiriti'Chandrikd,  pego  6. 
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ilaChdrlty.  (^  ^  Witk  kis  eoiueat^  Wick  xh^  cooKBt  of  tbs  eUat  na  wbo 

thea  jQMiMgi  ind^eaddsc  power. — /UL  G.  23. 


(f)  '*  Younger  broCher  {aTkamtaray' — signlfiei  x  jaosgcr  brodier 
in  {(eneral ;  eorapetencj  to  cnuisact  biuineai^  uii  not  KniAcitj 
by  birth,  b«ing  kere  eiaentiaL — Fu^  /5tcil 

inthority.  HiRiTA : — Bat  if  he  ^the  father^  be  decaved,  remotelj 
absent,  or  afflicted  with  disease,  let  the  eldest  son  manage 
the  affairs  as  be  pleases  \kkakAm  (^z]." — Anri  Cfcan^ 
Chap,  I,  CL  30. 

<^)  ^  Af  be  pleaaefl  (ilitetfw)'*]  In  i8f«cnce  to  die  eldest  toa, 
in  the  abore  pasiags,  the  dependanee  of  the  sons  on  their  fiitkcr 
IS  thonn  to  hart  then  ceased. — Il/id, 

It  appears  from  the  (aboTe)  text  of  HlRfri,  that  if  the 
father  be  liTing,  bnt  anyhow  diaqoalified  for  business,  the  eldest 
ffon  has  a  right  to  manage  the  affairs.  Makt  also  declares^  that 
the  eldest  son  alone  shsll  c^ndact  the  affairs  like  a  &theiv 
although  the  title  of  all  the  brethreu  to  that  estate  be  equaL— - 
Coleb.  Dig.  Vol.  II,  (Lon.  Ed.)  p.  52S. 

Aathoriij.      ManU: — The    eldest  brother    may   take  entire  posses- 
sion of  the  patrimony  ;  and  the  others  may  live  under  him, 
as  ihty  lived  under  tfieir  father,  unless  they  choose  to  be . 
separated— Coleb.  Dig.  Yol.  U,  (Lon.  Ed.)  p.  528. 

EipodtioD,  That  is,  the  eldest  endued  with  all  the  most  eminent 
virtues,  shall  have  power,  like  a  father,  over  the  inherit- 
able patrimony.    Ratndkara. — See  Ibid.    And^ — 

Vyma^hd.  63*  If  the  father  ahdieate  or  give  up  his  worldly 
concerns^  then  also,   as   upon  his  death,  natuzal 


Annotttttonsa 


the  occasion  ;  not  primogeniture,  but  capacity,  being,  for  this  pur- 
pose, considered  as  affording  the  best  rule  in  a  family ;  though^ 
other  things  being  equal,  the  elder  has  undoubtedly  the  preferable 
title^iS^ra.  H.  L,  VoL  I,  (2nd  Ed.)  p.  183. 

63«    The    inheritance    having    descended  in  co-paroenaiyi  the 
characteristic  of  this  statej  while  it  oontintieSy  isi  with  reference  to 
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or  civil,  the  eldest  son,  or  the  son  who  is  hest 
qualified,  will  have,  independently  of  him,  power 
to  deal  with,  and  manage,  the  family  estate,  so  long 
as  it  continues  undivided,  notwithstanding  that  all 
the  other  brothers  arei  in.  that  case,  vested  with 
fuU  right  in  the  estate,  their  inchoate  right  arising 
by  birth  becoming  thcQ  perfected  by  the  voluntary 
ahttndcmia^i  of  til^e  occupaut** 

Because,  then  the  father,  if  he  choose  to  remain  at  home,  Beason. 
will  onfy  be  revered  as  the  head  of  the  family  in  respect 
of  the  performance  of  ceremonies,  hut  nob  in  respect  of  the 
family-estate. 

64.  Except  under  the  necessity  or  circum-  VffavaiM. 
stances,  above  stated,  should  a  son,  without  his 
bUhest^B  consent,  exercise  his  ( the  father's  )  power 
to  enter  into  contracts  and  to  do  other  acts  in  res- 
pect of  the  joint  family  property,  the  same  are  ille- 
gal and  invsdid.t 


Annotations. 


t)M  psopert;  and  raanagemenii  of  ii»  a  oommunity  of  interest ; 
'  thon^  in  order  to  avoid  confusion^  reason  and  law  alike  suggest. 
the  propriety  of  adopting  some  one  to  conduct  the  family  conoema» 
The  eldest  has  a  cUum  to  this  c^nfidsncs,  but  it  is  subject  to  charac- 
tar,  and  the  general  sense  of  tbe  co-parceners,  without  a  concur- 
xenoe  of  which  no  express  or  implied  pretention  of  the  kind  can 
haye  any  validity.  This  management  regards  the  dealings^  and 
tranaactiona  that  are  carried  on  under  it^  professedly  on  behalf  of 
i|i#  ^uniljy  the  obligatory  forest  of  wluoh  becomes  of  importance 
alike  to  the  members  is  general,  and  to  ere^tois»^^ra«  H.  L.  YoL 
1,  (1st  Ed.)  p»  176; 

— ^»iM^^—  ^— ^^— ^^— ^^^^^^^— ^.^^i^i^— ^^i^-^^^— ^^—  *     m      >       9        III  ii»  I        111 

•  SMPartitviib  m^<mt<  pp.  210^24,  sad sUq FEOoedeota  pp.  95-~27,  86 
J7,  Ml,  182;, 

t  Sm  rk!Msd^<#  pp.  126^1,80^  sod  PartiUpa  in  tb^  Hfo«time  ctf  ths  lather. 
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SECTION  III. 

Thb  Extent  of  thb  Riqht  and  Power  of  a  Co-pabceneb  ovbb 

Pbopsbtt,  Divided,  or  Undivided. 

vyavoithd.  65.  No  member  of  a  joint  family,  without  the 
consent  of  his  co-parcener,  is  competent  to  alien- 
ate  the  joint  property  even  to  tha  extent  of  hia 
own  share  therein ;  such  alienation  of  such  property 
being  both  illegal  and  invalid.* 

Reason.  Because,  partition  not  having  taken  place,  he  has  no 
several  right  in  any  part  of  the  estate,  bat  a  right  united 
with  that  of  his  co-parcener  in  the  whole  property  indiscri-** 
minately,  so  that  the  same  property  which  appertains  to 
one  parcener  belongs  to  another  likewise.f 

YiifiA  : — A  single  parcener  may  not  without  the  content  of 
the  resty  make  a  sale  or  gift  of  the  whole  immovable  estate,  nor 
of  what  is  common  to  the  family.J — Vi,  Mi.  {Satu,)  p.  181. 


Annotations. 


65.  A  co-parcener  is  prohibited  from  disposing  of  his  own 
share  of  joint  ancestral  property  ;  and  such  an  act,  where  the  doc- 
trine of  the  Mitdkshard  prevails,  (which  does  not  recognize  any 
several  right  until  after  partition,  or  the  principle  of  '  factum  veUet/) 
would  undoubtedly  be  both  illegal  and  invalid. — Macn.  H.  L. 
VoL  I,  p.  5. 

65,  68. — The  Mitakshard  of  Vijntaneswara  makes  no  such  dis- 
tinction nor  exception,  though  the  author  explains  unfit  gifts  as 
comprisiug,  1st,  such  as  are  not  fit  to  be  given  for  want  of  proprie- 
tary right ;  and  2ndly,  such  as  may  not  be  given  by  reason  of  an 


•  Se«  Precedents  pp.  6,  54—67, 133,  138,  147—161,  173,  182, 186, 188,  and 
Macn.  E.  L.  Vol  II,  Chap.  X,  Case  8,  and  Chap.  XI,  Case  5. 

f  Partition  ( Vi4)hdga)  is  the  adjustment  of  diverse  riehts  regarding 
the  whole  hy  distributing  them  on  particular  portions  of  the  aggregate. — 
MU.  In.  Chap.  I,  Sect,  i,  §  4. 

Partition  confers  a  special  or  exclusive  ownership  on  the  sons  and  the  rest 
over  the  paternal  estate  and  so  forth. — Smri.  Chan.  Chap.  I,  CL  27. 

X  See  Colebrooke's  translatien  of  the  DdyaMidga^  page  81,  note. 
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PrajIpati  : — Any  act  done  in  respect  of  immovable  pro-     Authority. 
perty  without  the  consent  of  the   co-heirs^  is  to  be  con- 
sidered, as  not  done,  even  when  one  of  the  co-heirs  does  not 
consent  (a)  to  it — Vide  Smri,  Chan.  Chap.  VII,  §  45. 

(a)  Consent  may  be  express  or  implied,  as  well  as  presumed 
by  BUenoe  or  the  like.* 

If  there  be  no  prohibition,  there  is  consent,  on  account  of 
the  maxim  :  "  The  intention  of  another,  not  prohibited,  is 
aanctioned." — Do.  Chan.  Sect,  i,  §  32. 

Ybihaspati  : — Separated  kinsmen  as  those  who  are  un-    Authority. 
iepftrsted,  are  equal  in  respect  of  immovables :  one  has  not 
power  over  the  whole  to  make  a  gift,  sale  or  mortgage. 
jEUUndkara;  Vyav.  MayH.  Chap.  IV,  Sect.   VII.   §   87; 
/Bfmri.  Ohan.  Chap.  XV,  CI.  3. 

Am  for  the  text  of  Vbihaspati  :  ''  Separated  heirs  as  those  who 
an  Bnaeparated,  are  equal  in  respect  of  immovables ;  for  one  has 
not  power  over  the  whole,  to  give,  mortgage,  or  sell  it ;''  accord- 
iog  to  Mctdana  it  is  for  putting  a  stop  to  the  right,  among  oo- 
heirB^  even  separated  as  to  their  shares  (of  movable  effects, 
tlMragh  QDseparated  in  other  respects),  to  dispose  by  gift  or  other 
mode^  without  (general)  consent,  of  grain,  or  the  like,  the  pro- 
duce of  undivided  fields  or  other  (fixed  property). —  Vyav,  MayiL 
Chap.  IV,  Sect  VII,  §  37. 


Annotations. 

piohibition.  The  alieoatioa  of  joint  property  is  compre- 
hended in  this  author's  class  of  gifts  unfits  because  they  are  prohibit- 
ed :  and  the  only  distinction  that  seems  fairly  deducible  from  his 
doctrine  is,  that  gifts  unfit  by  reason  of  the  want  of  proprietary 
ri^t,  are  necessarily  null  and  void ;  but  that  gifls  unfit,  because 
ihej  are  prohibited  by  general  rules,  may  be  valid  under  the  cxccp- 
tkms  which  the  law  allows  :  such  as  distress,  necessary  support  of 
the  ftmily>  and  pious  purposes  arising  from  iudispensable  duties. 
{MiL  In.  Ch.  I,  Sect  i,  §  a9.)-Ck)lebrooke's  opinion.  Vide  Sira. 
H.  L.  VoL  II,  (2nd  Ed.)  p.  433. 


*  See  PiecedentA  pp.  189—192. 
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Authority. 


Authority. 


Vbihaspati,  however,  states : — ''  Separated  heirs,  as  those  who 
are  unseparated,  are  equal  in  respeot  of  immoTables ;  for  one  htm 
pot  power  over  the  whole  to  give,  mortgage,  or  sell  it."  Bat  tlus 
text  is  applicable  to  a  case  where,  from  c^oulty  of  dividing  the 
land  itself  in  equal  portions,  the  co-heirs  enter  into  an  agreement 
as  to  the  division  of  its  produce  in  times  of  harvest  and  divide 
actually  the  other  property  than  the  land  actually  belonging  in 
common  to  the  family.  In  such  a  case  it  is  clear  that  none  of  the 
parceners  has  an  exclusive  and  independent  title  to  the  land.— 
Smru  Chan.  Chap.  XV,  Gl.  3. 

As  to  the  passage : — "  Separated  kinsmen,  as  those  who  are  unte- 
parated,  are  equal  in  respect  of  immovables :  one  has  not  power 
over  the  whole  to  make  a  gift,  sale  or  mortgage/'* — it  is  only  to 
indicate  the  distinction  which  there  is  in  (regard  to)  immovable 
property,  notwithstandingthat  the  ownership  of  the  members dP 
an  undivided  family  in  the  goods  common  to  them  is  equal,  iind 
the  alienation  thereof  (by  one)  without  the  consent  of  the  reM  is 
invalid. —  Vi,  Mi.  (Sana.)  p.  181. 

The  foUowing  passage; — ''Separated  kinsmen  as  tliose 
who  are  unseparated,  are  equal  iu  respect  of  immovables; 
for  one  has  not  power  over  the  whole,  to  make  a  gift,  sale  or 
mortgage  ;"* — must  be  thus  interpreted  : — '  among  unseplur- 
ated  kinsmen  the  consent  of  all  is  indispensably  requi- 
site, because  no  one  is  fully  empowered  to  make  an  aliena- 
tion, since  the  estate  is  in  common. — Coleb.  Mit.  In. 
Chap.  I,  Sect,  i,  §  30.    See  the  foot  note  in  p.  80. 

Vriddha  YAjnavalkya  : — No  one  (c)  is  competent  even 
to  make  a  partition  of  the  inheritance  descended  from 
ancestors  (b).  It  is  simply  to  be  enjoyed  ;  there  can  be  no 
gift  or  sale  of  the  same. — Smri.  Chan.  Chap.  YU,  CL  49. 

{&)  InheriUmce  dacended  frcfm  aneegton  ]  Land  and  the  like 
belong^  hereditarily  to  the  family. — Ibid. 

(c)  No  one  ]  Not  even  the  fitther  or  the  like.— TWci 

By  the  particle  *'  apV*  (even)  being  added  in  the  Sanskrit 
passage  to  the  words  *'  to  make  a  partition,''  it  is  shown 
that  want  of  power  applies  also  to  the  sale  and  the 
like. — Ibid. 


*  A  t«st  of  Vrikatptiti'    See  page  78. 
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The  ooodiuioD,  therefore,  is  that  no  partition,  sale,  or' 
gift  is  to  be  made  of  hereditary  immovable  property,  except 
with  the  aueot  of  the  co-heirs. — Ibid.,  CI.  50.    So, — 

66.    A  man  is  competent  to  alienate  any  portion  of  such     ^y^nwii^tf. 
property  with  the  consent  of  his  co-parceners  or  co-sharers, 
and  not  without  it.* 

ViCHASPATi  HiSRA.— Oonsent  is  requisite  only  in  the  pro- 
perty which  is  joint,  and  not  in  that  which  is  not  joinit** 
VL  Okl  (Sana.)  p.  37. 

What  is  joint  with  others  may  be  given  with  their  con- 
wit*— iWd,  p.  87. 

Th^  assent  of  the  co-sharers  is  required  in  the  (alienation  Authority. 
of)  idnt  hereditary  property  whether  movable  or  immova- 

We-t— /WA  p.  sa 

07.  Alienation  of  a  proper  portion  of  tixe  joint  Vfovaakd. 
Sadly  property  by  any  of  tne  unseparated  co- 
pftioeiiersy  eyen  without  the  consent  of  the  rest^  is 
fiUcU  if  A  calamity  affecting  the  family  require  it, 
or  support  of  the  family  make  it  unayoidable,  or 
iBdispouable  acts,  religious  or  secular, — such  as  the 


Annotations* 


sa— OS.  Aooording  to  the  doctrine  of  the  Benares  school,  as 
pferalent  to  the  Southward,  a  member  of  an  undivided  family  must 
fint  obtain  partition,  before  he  can  exercise  individual  ownership 
Ofsr  his  ri^t  in  the  joint  property,  without  the  consent  of  his  oo- 
ptRMOOD;  a  gift  of  undivided  property,  without  such  consent, 
being  rsgaided  1^  the  MitdksharA  as  incompetent ;  at  least  so  far 
as  regards  the  realiy.'^tra.  H.  L.  VoL  I,  (2nd  Ed.)  p.  261. 

*  See  amte,  pp.  88,  89  and  Precedents  pp.  188—138, 149, 161, 190—193. 

f  The  above  translation  has  been  made  by  the  author  of  this  woHl  in 
cooeeqnenoe  the  translation  (as  contained  in  Baboo  Prosunno  Coomar  Ta* 
gore's  Book,)  of  ths  original  ef  those  three  paragraphs,  not  being  accurate. 


■^ 
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obsequies  of  the  father  or  the  like,  marriage  of  a 
daughter  or  the  like,  payment  of  reyenue  and 
repayment  of  just  debts  or  the  like, — render  it  ne- 
cessary.* 

'  Authority.  ViilHASPATl : — Even  a  Bingle  individual  may  conclude  a 
donation,  mortgage  or  sale  of  immovable  property  during  a 
season  of  distress,  for  the  sake  of  the  family,  and  especiiJly 
for  pious  purposes.    (See  ante,  p.  42.) 


Authority. 


The  meaning  of  that  text  is  this  :  while  the  sons  and 
grandsons  are  minors,  and  incapable  of  giving  their  con- 
sent to  a  gift  and  the  like  ;  or  while  brothers  are  so,  and 
continue  unseparated  ;t  even  one  person^  who  is  capable, 
may  conclude  a  gift,  hypothecation,  or  sale^  of  immovable 
property,  if  a  calamity  affecting  the  whole  family  require 
it,  or  the  support  of  the  family  render  it  necessary,  or  in- 
dispensable duties  such  as  the  obsequies  of  the  father  or 
the  like  make  it  unavoidable. — Mit.  In.  Chap.  I^  Sec.  i,  §  29. 

Authority.  In  a  calamity  affecting  the  family,  any  person  (of  that 
family)  is  competent  even  without  the  consent  of  the  rest  to 
make  a  gift,  sale,  or  the  like,  even  of  immovable  properly, 
the  support  of  the  family  being  indispensable.— Ft.  MiL 
(Sans.)  p.  181. 


Authority. 


When  any  common  danger  happens  or  when  a  daughter 
of  the  family  is  to  be  married,  and  the  like,  even  the  undi- 
vided immovable  property  can  be  j^iven  or  sold,  by  a  person 
who  has  become  separated. —  Vi.  Chi.  p.  309. 

VfavatthA.  68.  A  disposol  of  immovable  property  being  al- 
lowed under  a  legal  necessity,  or  for  a  purpose  pres- 
cribed by  law,  d  fortiori  movables  may  be  disposed 
of  for  the  same  reason  by  any  of  the  co-parceners.  J 


•  See  ante,  pp.  41—43,  aud  Precedents  pp.  6,  61  62,  68,  72,  78—85,  9^ 
101,  105,  118,  122,  136—138,  149,  170,  181—183,  185, 186,  190, 193, 194. 

t  See  tho  Foot-note  in  page  42. 

t  See  AnnotationB  pp.  40,  44,  47,  48. 
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68.    It  has,  however,  Ijeen  determined  by  the  High  Oourt     ^•^"^ 
of  Madras  that  a  member  of  an  UDdivided  family,  without  ^  ^  ^^\  g  ^ 
the  consent  of  his  co-parcener,  is  competent  to  alienate  for  CourtB  of  Mm- 
any  purpose  that  portion  of  the  joint  estate,  to  which,  ifpar-  ^  andBom- 
tition  took  place,  he  would  be  individually  entitled.    While  ^' 
the  High  Court  of  Bombay  has  held  that  a  member  of  au 
undivided  family  cannot  give  away,  but  can  sell  or  mortgage 
fbr  any  purpose,  his  share  in  the  joint  estate  without  the 
consent  of  his  co-parcencer.* 

Such  determinations  appear  to  have  been  arrived  at  not  in 
oonformity  with  the  MUdkshard,  May&kha,  SmriluChan* 
drikA  and  the  other  paramount  authorities  of  those  provin- 
ootig  bat  in  accordance  with  the  opinions  of  Mr.  Colebrookej 
Mi:  Ellis,  and  Sir  Thomas  Strangcf 


Annotations. 

67— 6d.  It  may  be  objected  to  YijnyInsswaba.  and  the  Smriti- 
iitmdrMt  that  the  texts  which  prohibit  gifts  of  any  portion  of 
jomi  property,  at  the  whole  of  a  man's  sole  property,  thereby  dis- 
his  fjEonily,  equally  forbid  sale  and  mortgage  of  it :  so 


*  See  Precedents  pp.  189—146, 162,  189—194. 
^  In  the  last  and  most  elaborate  decision  to  the  above  effect,  it  has  been 
tkns  eibeerred  by  Chief  Justice  Westropp : — *'  As  a  general  proposition,  it  is 
tme  that^  in  this  Presidency,  the  MUikthard,  where  not  differing  from  the 
MofikhOf  is  usually  followed  by  the  Courts  upon  questions  of  Hindti  law. 
But  tfak  rule  is  not  invariable.    The  courts  hare,  in  some  instances,   declined 
to  follow  either  of  those  works.    The  doctrine  of  Mr.  Colebrooke,  Mr.  Ellis, 
and  Sir  Uomas  Strange,  as  to  the  right  of  alienation  for  valuable  considera- 
tion bj  one  of  several  oo-paroeners  of  his  share  in  an  undivided  HindtL  family 
sitebeu  witlioat  the  assent  of  the  others,  has  been  here  preferred  to  that  of  the 
Mithiw  and  Benares  schools  ;  and  as  a  logical  consequence  of  that  doctrine, 
the  Oourts  have  reeog^ised  the  right  of  a  judgment  creditor  to  take  in  execu- 
tiooy  lor  the  private  debt  ol  a  parcener,  his  share  in  such  undivided  property." 
Pkeeedents,  p.  169. 

*'  The  foregcrfng  authorities  (t.e.,  opinions  of  Colebrooke  and  the  rest,  and 
the  deoisioiis  cited)  lead  us  to  the  conclusion  that  it  must  be  regarded  as  the 
tattled  law  of  this  Presidency,  not  only  that  one  of  several  co-parceners  in  a 
Hindik  famfly  may,  before  pttrtiMon,  and  without  the  assent  of  his  co-parce- 
mn,  eeO,  mortgage^  or  otherwise  alien,  for  valuable  consideration,  his  share 
in  the  undivided  family  estate,  movable  or  immovable,  but  also  that  such  a 
shse  masj  be  taken  in  execution  under  a  judgment  against  him  at  the  suit 
ol  his  penonal  creditor.  Were  we  to  hold  otherwise,  we  should  undermine 
meny  titles  which  rest  upon  the  course  of  decisions,  that,  for  a  long  period  of 
time^  the  courts  on  this  side  of  India  have  steadily  taken.  StabiUty  of  de- 
amon  is,  in  our  estimation,  of  far  greater  importance  than  a  deviation  from 
the  special  doctrine  of  the  Mitdkthwd  upon  the  right  of  alienation."— /6u2, 
172. 
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FicmnOd.  70*  After  division  of  the  joint  family  estate,  an- 
cestral or  acquired,  the  share  of  any  individnal 
member  may  be  vaUdly  alienated  by  him  without 
the  consent  of  his  separated  paroener^*  though  it 
would  be  better  if  he  were  a  consenting  party. 

RMflon.  Because,  by  the  effect  of  partitiooj  the  right  which  the 

Bonf  and  the  rest  had  in  the  joint  property  having  ceased 
to  existj  and  the  several  rights  of  the  father  and  other  co- 
sharers  having  accrued  in  particular  parts  of  the  property^ 
the  father  as  well  as  any  other  sharer  is  now  at  liberty  to 
alienate  his  own  exclusive  share  (received  in  the  partitiott) 
without  the  consent  of  his  son  and  the  rest  who  (except  the 
son  bom  after  partition§)  no  longer  possessed  any  right  and 
power  to  prevent  him  from  so  doing. 

Aothoiity.  NJLbada  : — When  there  are  many  persons  sprung  from  one 
man  (d),  who  have  duties  (a)  apart,  and  transactions  apart  (6), 
and  are  separate  in  the  materials  of  work  {c),  shetaid 
they  give  or  sell  their  own  shares,  they  do  all  that  as  they 


Axmotattons* 

that  these  also  would  be  void,  although  a  valuable  oonsideraiiaQ 
have  been  paid  and  received.  Injury  and  injustioe  may^  however, 
be  prevented,  by  holding  him  and  his  property  answerable  tot  the 
repayment  of  the  money  or  valuable  consideration  received  by  him : 
and  equity  perhaps  would  award  partition,  for  the  purpose  of  enforo- 
ing  payment  from  his  share,  thus  rendered  a  separate  one.  But  in 
the  case  of  a  gratuitous  alienation,  there  are  not  the  8am0  diffioulties; 
and  I  apprehend,  that,  under  the  Hind6  law,  as  received  among 
those  with  whom  the  Mit4kHhai&  and  Smriti-chandrikil  are  the  chief 
anthoritiesi  it  must  be  held  that  the  disposal  by  will  (considered  as 
gift)  of  an  undivided  share  of  joint  property,  is  not  valid;  nor  of 
any  part  of  it,  unless  for  pious  purposes,  or  Mter  uses  inoombent 
on  the  testator  to  provide  for,  and  falling  within  the  exception  whidi 
the  law  makes  to  the  general  prohibition. — Colebrooice's  opinion^ — 

See  Stra.  H.  L.  Vol  II,  (2nd  Ed.}pp.  433  &  434. 

-  ■       - 

*  See  Pracedents  pp.  90,  92, 147, 179,  &c. 
t  See  ante,  pagee  12—15.      t  See  foot-notes  in  page  72.       §  See  PartitiotL 
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|deftae:  for  th^  are  masters  of  their  own  weakb. —  Vyav. 
Mayu.  Cihap.  IV,  Sect  tu  i  36;  Vi.  ChL  p.  314;  VC  Mi. 
(&M^  p.  ISliSmri.  Oha%.  Cbap.  XV,  CL  1. 

(a)  Dtilfei  ]  Ceramonialsi  ti{pat  i%  the  fi^  graat  saorifieea.— 
Ma^.  Chap.  IV,  Sect  tU  §  36. 

(B)  IVttfiMefJemt  ]  Commeroe,  and  the  fike  wcnrlAly  act8.-^/M£ 

(0)  Tht  maimab  of  wurk  ]  Household  neoesMrieSy  and  tiie 
Iik%  aa  thatntons  of  performina  the!  acts  (of  the  hoaseholder). 

By  the  separate  existence  of  these,  a  partition  is  mani- 
Seated.  The  sense  is  that  they  so  separated,  may  (each), 
e?6o  without  the  consent  of  th6  others^  make  th^j[iftj  sale, 
er  other  alienatidn  (  of  theiir  respective  shares). — ^Joul. 


^  Who  hffft  (ttftr  dfntiu  Qipwi{  Who  perform  religions  rites 
as  agfKirhfAira^  d(C.,  reqoiring  peouniary  aid  for  their  perform- 
independentty  of  asch  otlm. — Brnri,  Chan.  Chap.  XV,  CL  L 


4(1)  Awi  tramactiom  apart]  Who  manage  likewise  the  transao- 
tiona  coBoerning  the  income  and  expenditure  of  the  divided 
VMdtl^  and  abo  the  agricultural  a&ixii  separately. — IbicL 

(c)  And  are  nqHtraie  in  Ihe  mdienali  of  wctIb]    Who  likewise 
separate  household  utensils  and  other  materials. — IbicL 


(4)  Wkm  there  are  memp  penons  tprwng  from  one  fnan  ]  When 
ftere  aie  several  peraons  desoending  firom  one  man  and  divided 
■I  aevorat  iiaj8.<^— /6aiL 

Should  one  of  these  not  consent  to  the  act  of  the  other, 
yet  the  latter  is  to  disregard  the  consent  and  manage  his 
own  afiiGdrs.  They  are  also  at  liberty  to  give,  sell  or  mort- 
gage iheur  Tespective  shares  -at  pleasure,  since  ^ach  is  lord 
of  Ilia  own  wc^th,  oacedivided. — Ibid, 

TiiB  following  passage^—*'  Separated  kinsmen,  as  those 
who  are  unseparated«  are  equal  in  respect  of  immovables  ;  for 
one  has  not  power  over  the  whole  to  make  a  gift^  sale,  or 


^m 


*  Which  la  a  text  of  VrihatpaU :    See  ante  page  78» 
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• 

mortgage ;'' — must  be  thus  interpreted  :  among  unseparated 
kinsmen,  the  consent  of  all  is  indispensably  requisite,  because 
among  the  unseparated  {kindred)  the  estate  being  in  can^ 
mon,  no  one  ia  exclusive  owner  of  a  particular  part  ;*  but* 
among  separated  kindred,  the  consent  of  aU  tends  to  the  faci- 
lity of  the  transaction,  by  obviating  any  future  doubt,  whe«- 
ther  they  be  separated  or  united  :  it  is  not  required  on  account 
of  any  want  of  sufficient  power,  in  the  single  owner ;  and  the 
transaction  is  consequently  valid  even  without  the  consent  of 
separated  kinsmen. — Mit,  In.  Chap.  I,  Sect  i,  §  30.  MiTRA 
JUiSRA  is  also  of  the  same  opinion.  See  Ft.  Mi.  (San8)\ 
page  171. 

As  for  the  text  of  Yrihabpati  :  '*  Separated  heirs  as  those  who 
are  unseparated,  are  equal  in  respect  of  immovables ;  for  one  has 
not  power  over  the  whole,  to  give,  mortgage  or  sell  it  f — according 
to  Madana^  it  is  for  putting  a  stop  to  the  right,  among  co-heirs, 
even  separated  as  to  their  shares  of  (movable)  effects,  (though 
unseparated  in  other  respects),  to  dispose  of,  by  gift  or  other 
mode,  without  (general)  consent,  of  grain,  or  the  like,  the  pro* 
duce  of  undivided  fields,  or  other  (fixed  property).  According 
to  YiJNiNESHWARA  (and  others)  it  is  for  the  sake  of  obviating 
any  future  doubt,  whether  they  be  separated  or  united  ;  for,  by 
the  consent  of  those  separated^t  the  facility  of  the  transaction 
is  ensured. —  Vyav,  Mayu,  Chap.  IV,  Sect,  vii,  §  37. 

"  All  co-parceners  have  an  equal  claim  to  immovable  property 
whether  they  be  separated  or  live  together.  Therefore,  one  of 
them  is  not  competent  to  make  a  gift  of  it,  or  to  mortgage  or  sell 
it." — The  purport  of  this  passage  is,  that  the  property,  which 
has  been  only  nominally  divided,  remains  common  to  all  the 
heirs.  Therefore,  a  single  person  is  not  its  absolute  master.  If 
the  entire  property  be  divided,  his  act,  whatever  it  be,  is  lawful— 
Vi.  Chi.  p.  309. 


♦  The  original  of  the  Italicised  portion  is—"  a-vibhakteiku  dravyoa^ 
madhycuthtUwAt  eka-dethasydnisharatwdt :"  of  which  the  above  is  the  accu- 
rate translation;  but  Mr.  Colebrooke  has  rendered  it  by  "  because  no  one 
is  fully  empowered  to  make  an  alienation,  since  the  estate  is  in  comjnon." 
See  his  Translation  of  Mit.  In.  Chap.  I,  Sect,  i,  §  30. 

+  The  original  of  this  is  "  Vtbhakta:*  which  means  *  iep€trat€d,\  and  not 
**  Unseparated,''  as  is  to  be  found  in  Stokes'  edition  of  the  iranalatioD  of  the 
Vyavahdra  MajfMUu 
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71*  Although  a  man  may,  without  the  consent  of  any  Vyvtattkd. 
peiBODy  alienate  his  sole  property  yet  it  is  his  bounden  duty 
not  to  do  so,  unless  what  is  to  be  aliened  exceed  the  neces- 
sary subsistence  of  his  family,  whom  he  is  bound  to  sup- 
port^ or  unless  the  wants  of  the  family,  or  other  distress 
affecting  the  same,  require  more  to  be  parted  with.* 


See  tmU,  pagw  60—94,  and  tho  AnnotaUons  io  pages  Z6,  and  45. 
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BOOK  II. 

SUCCESSION  OF  HEIRS,  &c. 


CHAPTER  I. 

SUCCESSION  OF  THE  BEGOTTEN  SON  AND    (iN  THE  MALE 
LINE)  GRANDSON  AND  GREAT-GRANDSON. 

When  a  man's  right  of  property  ceases  by   his    death, 
natural  or  civilj  or  by  voluntary  abandonment,^— 

Vyavatikd.     72.    His  8on(a)  inherits  from  him.t 

Authority.  BoudhAyana  :*-Male  issue  of  the  body  being  in  ezis- 
tence,  the  wealth  goes  to  them.^ — Vt.  Mi.  (Sans.)  p.  199. 

Authority.  A  SOU  {a),  whether  re-united  with  his  father,  or  not  re- 
united,  shall  obtain  the  entire  paternal  share,  since  the 
power  of  intercepting  the  right  to  take  a  share  lies  in  the 
filial  relation. — Vyav.  Maya.  Chap.  IV,  Sect,  ix,  §  16. 


Annotations. 


72.  Sir  Thomaa  Strange  says : — *'  In  the  series  of  a  Hindd's 
heirsy  the  first,  in  order,  is  his  male  issue,  legitimately  bom,  or,  in  its 
default,  its  substitute,  and  equivalent,  a  legally  adopted  son." — Stra. 
H.  L.  (Second  Ed.)  p.  123.  See,  however,  page  83  and  Vifuwcuika 
No.  79. 

*  See  ante,  pages  20—22. 

t  Vide  Precedents  pp.  195—199  and  222—224. 

t  The  orif{via2  of  this  text  is—'' Satswangajethu  tadgdnU  hyariko  hkamU," 
of  which  the  above  ia  an  accurate  translation.  Mr.  Colebrooke,  however,  hss 
made  two  different  translationa  of  the  text  in  question  :  the  one  contained  in 
his  so  called  Digest  (VoL  ii,  p.  520)  runs  thus  :--*  Mole  issue  by  males  om  far 
as  the  third  degree  boiug  loft,  the  estate  must  go  to  them  ;*  and  the  other  is 
to  be  found  in  his  translation  of  the  Ddya-bhSga  (Chap.  IV,  Sect  ii,  §  21) 
which  is  as  foUows  : — "  Male  issue  of  the  body  being  left>  the  property  must 
go  to  them." 
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(a)  Now,  b^  the  teim  'gon'  must  be  understood  'the 
OUfxira  (n  Intimately  begotten  sou), '  the  dattaka*  or  datta 
(a  son  given),  *  kritriimi'  (a  son  made),  and  hrita  (a  son 
bovghtX'*  the  other  descriptions  of  sons  being  obsolete  in 
tbe  piesent  (kaiU)  age.  (See  Adoption). 

So  if  there  be  a  son  adopted  before  the  birth  of  the 
(mrof  son,  the  former  will  inherit  with  the  latter  though 
not  in  equal  8hare6.t  As  this  Chapter  is  deyoted  only  to 
bn>tten  qiale  issue,  the  proportion  of  the  adopted  son's 
share  in  the  above  case  and  the  other  particulars  regarding 
him  will  be  given  in  the  book  on  Adoption. 

'  Ouraaa'  is  the  issue  of  the  *  ura$'  or  breast,  (whence 
of  body),  and  bom  of  a  legally  married  wife  (paimi.)  Thu^ 
Masu  : — **  Him,  whom  a  man  has  begotten  on  his  wedded 
wife,  let  him  know  to  be  the  first  in  rank,  as  the  son  of  his 
body  {auraM).''i  So  according  to  Manu  the  otfro^a  son 
might  be  of  two  kinds ;  1.  born  of  a  married  wife  equal  in 
dtti  with  her  husband ;  and  2.  born  of  a  married  wife  of  a 
different  class.    But  in  the  present  Qcoli)  age,  marriage 
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78,  73.  Sir  William  llacnagbten  treats  of  the  son's  snoceaaion 
in  these  terms : — **  Aooording  to  the  Hindd  law  of  inheritance,  as 
it  at  present  exists,  all  legitimate  sons,  living  in  a  state  of  union 
with  their  father  at  the  time  of  his  death,  suoceed  equally  to  his 
IKoperty,  real  and  personal,  ancestral  and  acquired"  (VoL  I,  p.  17.) 
This^  kowerer,  does  not  appear  to  be  quite  correct  Firsts  because, 
a  daUaka  is  also  a  legitimate  or  lawful  son,  but  he  does  not  succeed 
wgml^  with  the  owrata  son  of   his  adoptiye  f ather.f    Secondly, 

*  The  BOO  adopted  in  the  DaUaka  form  is  prevalent  in  all  the  provinces 
of  India,  while  that  in  Uie  Kritrima  form  is  used  in  Mithild,  and  wherever 
the  aune  is  ksalized  by  custom  ;  but  the  ton  bought  is  found  only  among 
Ommemi  or  devotees  who  according  to  the  custom,  obWned  amongst  them, 
mdojB^  eons  or  ekelUu  in  that  form.  All  these  are  fully  stated  in  the  book  on 
Aa^ptioaq.T. 

t  Under  the  ancient  law  sabsidiary  ones  ( t.  €.,  sons)  participated,  but  not 
equally,  with  the  legally  begotton  ;  as  does  still  the  son  given  in  adoption, 
mm  well  as  any  other  competent  in  the  present  age  to  be  adopted. — Stra.  H. 
L.  YoL  I,  (2nd  Bd.)  p.  187* 

t  Chapt  IS,  Vachtma  166. 
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with  a  damsel  of  an  unequal  class  having  been  dis-allowed 
by  law^  and^  consequently,  a  son  begotten  by  a  man  on  a 
woman  of  a  different  tribe,  though  married  to  him,  not  be- 
ing a  lawful  son  on  account  of  his  mother  not  being  a 
legally  married  wife,  the  term  aurasa  must  now  be  taken 
to  mean  a  son  as  defined  by  the  Sage  BouDHiYANA  (who 
says) :— *'  A  son  who  was  begotten  by  a  man  himself  on  his 
wedded  wife  of  eqical  class,  let  him  know  to  be  the  (legiti- 
mate) son  of  his  body  (aurasa)/*  See  Coleb.  Dig.  Tol.  IH 
(Lon.  Ed.)  p.  157. 

So  also  YiCHASPATi  MiSBA,  who  says : — '^  Here  the  law- 
ful wife  is  a  woman  of  eaual  tribe  espoused  in  lawful  wed- 
lock :  a  son  begotten  by  himself  on  her  is  the  first  Inti- 
mate son,  because  the  author  says  that  one  produced  by 
himself  on  the  lawful  wedded  wife  of  equal  tribe  is  called 
legitimately  begotten  son  {ourasa)." — Vi.  Chi,  Sans.  p.  1491 
— %ee  P.  C.  Tagore's  translation,  p.  284.  See  also  Mit.  In. 
Chap.  I,  Sect  xi,  §  2. 

Vffaxaiihd,  73.  If  there  be  several  sons  legitimately  be- 
gotten and  free  from  any  defect  causing  exclusion 
from  inheritance,*  they  inherit  equally  as  well  as 
simultaneously,  t 
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beoause,  the  sons  suooeed  as  heirs  to  the  patrimony  not  only  at  the 
time  of  their  father's  death,  natural  or  civil,  but  also  at  the  time 
of  voluntary  abandonment  by  him  ;  thirdly,  becaiise,  the  circums- 
tance of  a  son's  living  not  in  union  with  the  father,  does  not  exclude 
the  former  from  inheritance  where  he  has  not  already  received 
his  portion  or  somewhat  in  lieu  or  in  satisfaction  thereof :  this  is 
apparent  from  a  precedent  quoted  by  the  learned  compiler  himself. 
See  his  work  on  fiindti  Law,  Vol.  II,  page  & 

73.    Sons  by  different  mothers  inherit  equally  /  and  when  a  di visioD 
takes  place,  it  must  be  made,  not  with  reference  to  the  mothers,  but 

*  See  the  Chapter  on  Excluaion  from  Inheritance, 
t  Vide  Precedents  pp.  198,  199^  222,  228. 
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APAfiTTAliBA  : — '^  All  (sons)  that  are  virtuous  are  entitled  to  Authority. 
Bharea.'^    The  term  *  sons'  is  understood  after  the  term  'all' 
in  the  above  passage. — Smri  Chan.  Chap.  II,  sect  ii^  CL 16. 

Ybihaspati  :-^-Son8  inherit  the    paternal    estate^    the  Authority. 
share8(&)  of  all  are  equal — Ibid.,  CL  17. 

(b)  *  Shares' — ^here  mean  the  shares  of  both  assests  and 
debts. — /bid 

Manu  : — After  the  death  (c)  of  the  father  and  mother,  Auth<^ty. 
the  brothers,  being  assembled,  may  equally  (cQ  divide  pater- 
nal (and  maternal)  estates,  for  they  are  not  owners   while 
they  (the  parents)  live. — Chap.  IX,  v.  104. 

(c)  '  After  the  death' — that  is,  after  the  extinction  of 
right  (by  death  natural  or  civil,  or  by  voluntary  abandon- 
ment).   See  ante  pp.  20 — 29. 

(d)  *  EqwiCljf — means  in  equal  portions,  no  deduction  of  a 
twentieth  part  being  allowed  for  the  eldest  son,  and  so  forth. 
Yi,  CM.  p.  224. 

Here  the  term  '  equdllj^  indicates  that  their  title  is  e^jtio/.— 
Coleb.  Dig.  Vol.  II,  (Lon.  Ed.),  p.  521. 


74.    The  son  begotten  by  a  man  of  the  Shudra  VjfavatAd. 
tribe  on  his  female  slave,  or  on  the  female  slave  of 
bis  slave,  may,  by  the  father's  choice,  take  a  share 
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the  nambera  of  sods,  jemt  eapi^— Norton's  Leading  Cases  Part  II, 
page.  49a 

74.  Among  the  sons  of  the  SMUira  tribe,  an  illegitimate  son  by 
a  alaTe  girl  takes  with  his  legitimate  brothers  a  half  share ;  and 
where  there  are  no  bods  (including  son's  sons,  and  grandsons),  bat 
only  the  son  of  a  daughter,  he  is  considered  as  a  co-heir,  and  takes 
an  equal  share. — Macn.  H.  L.  Vol.  I,  p.  18. 

74.  Where  there  are  an  illegitimate  son  and  a  legitimate  daughter, 
the  ton  gets  one-third,  and  the  daughter  two,  (Stra.  H.  L.  VoL  I, 
pp.  57, 193,)  in  Bombay.  According  to  the  Mit4kshar&,  they  would 
take  moieties.— Norton's  Leading  Gases,  Part  II,  p.  499. 
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equal  to  that  of  a  son  begotten  on  a  wedded  wife  ; 
he  is  entitled  to  a  moiety  of  such  share  upon  his 
father's  deaths  also  upon  the  father  leaving  a 
daughter  by  a  wedded  wife  or  son  of  such  daughter. 
In  default  of  these,  the  son  by  the  female  slave  is 
entitled  to  the  whole  of  the  father's  property.* 

v^vomM.  76.  The  son  of  a  man  of  the  re-generate  tribe 
by  his  female  slave,  or  by  the  female  slave  of  his 
xnale  slave,  is  not  entitled  to  inherit  from  him ;  but 
such  son,  ii  docile,  receives  a  maintenance.* 

Authority.  Manu  :— But  %  SOD  begotten  by  a  man  of  the  dv&dra 
class  on  his  female  slave,  or  on  the  female  slave  of  his  male 
slave,  may  take  a  share  of  the  heritage ;  if  permitted  hif 
the  other  eons  v\  this  is  the  law  established. — Chap  lit 
vachana  179. 
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74.  The  illegitimate  son  of  a  Sh6dra  by  a  Blave  is  not  entitled 
to  share  with  legitimate  sons,  in  the  inheritance  of  an  unde  by  the 
father's  side.^i^twar  Mortuzah  y.  Kowar  Bhugumni  Boy, — Marshall** 
Beports,  page  609. 

74.  An  illegitimate  son  succeeds  before  his  father's  widow.  1  W* 
and  Buhl,  p.  53,  (qucere) ;  and  before  his  legitimate  brother's  widow  ; 
lb,,  (qtuBre),  He  shares  with  a  foster  son ;  i6.  p.  54.^Norton'8  Lead- 
ing Cases  Fart  II,  p.  499. 

75.  According  to  the  Hindii  law,  an  illegitimate  son  of  a  Ric^pooi 
or  any  of  the  three  superior  tribes,  by  a  woman  of  the  $kAdra  or 
other  inferior  class  is  entitled  to  maintenance  only. — Penkad  Sing 
y.  Banee  Mehesree.-^eL  S.  D.  A.  B.  Vol.  Ill,  p.  132  f  New  £d. 
page.  176.) 


*  See  Precedents,  pp.  199—210,  218,  214,  217,  220,  221. 

f  The  portion  italicised  xb  not  in  the  origioal,  but  has  been  supplied  by 
the  learned  Translator.  The  same,  however,  is  not  only  at  variance  with  the 
texts  of  Ydjnavalkjfa  and  other  paramount  authorities,  but  also  with  KmIUUm 
BhaUa*8  commentary  on  the  text  itself,  according  to  idl  of  which  it  shoold 
have  been  **byihe  faihcr;  m  will  be  manifest  fix>m  the  paamges  cited  in  p.  87. 
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The  son  of  a  l^'Adra  by  a  female  made  a  captive  or 
slave^  under  a  standard  or  the  like,  or  by  a  female  slave 
befonging  to  his  male  slave,  if  permitted  by  tdsfatker, 
shares  equally  with  the  9011s  of  the  wedded  wife^  that  is» 
he  obtains  a  share  equal  (to  that  of  one  of  those  sons) :  this 
is  the  settled  rule  of  the  Shi8tra.'--KuUilk  Shatt^a  com- 
meotary  on  the  above  text 

TiJKAVALKYA  : — Even  a  son  begotten  by  a  sh'Adra  on  Authority. 
a  female  aisTe,  may  take  a  share,  by  the  faihcr'a  choice. 
Bat  if  the  fiUber  be  dead,  the  brethrea  should  make  him 
nitaker  of  the  moiety  of  a  share :  and  one  who  has  no 
bfothecs,  may  inherit  the  whole  property  in  default  of 
daughters*  sons.-^Fide  MU^  In.  Chap.  I,  Sect.  xii>  §  l.*» 
Vywf^Moffk.    Chap.  lY,  Sect,  iv,  §  S2. 

From  specifying  "  bj^  a  ah&dra,^  it  is  clear  that  a  son  be-  Authority. 

Stten  by  a  twice-born  man  on  a  female  slave  does  not 
tain  a  share^  even  by  the  father's  choice:  Neither  after 
the  death  of  the  father,  will  he  get  the  half;  nor^  in  the 
absence  of  sons  or  other  [heirs],  will  he  get  the  whola 
This  is  the  argument  of  the  Madaruorratna,  and  others. 
Fyov.  dtayii.  Chap.  IV,  Sect,  iv  §  Sa 

The  son  begotten  by  a  tkMra  on  a  female  slave,  obtains  Authority. 
a  share  bv  the  fcefher^s  choice,  or  at  his  pleasure.    Butj 
after  [the  demise  of]  the  father,  if  there  be  sons  of  a  wed- 
dted  wife^  let  these  brothers  allow  the  son  of  the  female 
slave  to  participate  for  half  a  share : — that  is,  let  them. 

S've  him  balffas  much  as  is  the  amount  of  one  brother's*] 
[otment.  However,  should  there  be  no  sons  of  a  wedded 
wife,  the  son  of  the  femide  slave  takes  the  whole  estate, 
provided  there  be  no  daughters  of  a  wife^  nor  sons  of 
daughters.  But,  if  there  be  such,  the  son  of  the  female 
slave  participates  for  half  a  share  only. — Mit.  In.  Chap.  I, 
Seek  xii  §  S. 

From  the  mention  of  a  Sh'&dra  in  this  place,  [  it  follows*  Authority. 
that  1  the  son  begotten  by  a  man  of  a  regenerate  tribe  on  a 
femue  slave,  does  not  obtain  a  share  even  by  the  father's 
choice,  mr  Ae  whole  estate  after  his  demise.  But,  if  he  be 
docile,  he  receives  a  simple  maintenance. — MiL  In.  Chap.  I, 
Sect  Xii  §  3. 

*  9uMkini  and  B^UlM'BBatta. 
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Descriptioiis  of  the  different  kinda  of  slaves  are  as  follow:— 

SlftTei  das-     Manu  :<>— There  are  servants  of  seven  sorts ;  one  made 
eribed.  captive  under  a  standard  or  in  battlet  one  maintained  in 

consideration  of  service,  one  born  of  a  female  slave  in  the 
house,  one  sold^  or  given,  or  inherited  from  ancestors,  and 
one  enslaved  by  way  of  punishment  on  his  inability  to 
pay  a  large  fine. — Chap.  VlII,  v,  415. 

The  fifteen  The  distinctions  in  slaves  are  laid  down  by  Nfirada :— - 
Sfri^!^^*" "  ^^^  ^"^  [  of  a  female  slave]  in  the  house  [  of  her 
deecnbed.  master]  ;  one  bought ;  one  received  [  by  donation  J ;  one 
inherited  [  from  ancestors  ]  ;  one  maintained  in  a  famine ; 
and,  like  him,  one  pledged  by  a  [former]  master;  one 
relieved  from  great  debt ;  one  made  captive  in  war;  [a  slave] 
won  in  a  stake ;  one  [who  has]  offered  [himself]  in  thia 
form  :  '  I  am  thine ;'  an  apostate  from  religious  mendi- 
city; [a  slave  for  a]  stipulated  [time];  one  maintained  in 
consideration  of  service  [Bhakta'] ;  a  slave  for  the  sake  of 
his  bride ;  and  one  self-sold,  are  fifteen  slaves  declared  by 
the  law.^* — Vyav.  May&.  Chap.  X  §  5. 

KlxYiTANA : — "  A  free  woman,  or  one  who  is  not  a  slave 
(of  the  same  master ;  for  this  word,  a-ddsi,  may  bear  either 
sense,)  becoming  the  bride  of  a  slave,  also  becomes  a  slave 
[to  her  husband's  owner]  ;  for  her  husband  is  her  lord,  and 
that  lord  is  subject  to  a  master." — Vyav.  May&.  Chap.  X, 
para.,  11. 

The  word  slave,  used  throughout  on  this  subject,  being  not 
specially  confined  to  the  masculine  gender,  must  therefore  be 
understood  as  affecting  all  rules  also  for  female  slaves. 
Vyav.  May&.  Chap.  X.  §  8. 

FyovaMU  76-  The  son  begotten  by  a  man  of  the  shtidra 
tribe  on  an  immarried  ahudrd  woman  with  whom 
carnal  connection  was  not  incestuous  is  also  entitled 
to  inherit  from  his  father  in  the  above  manner. 
But  such  a  son  of  a  man  of  the  regenerate  tribe 
is  entitled  to  maintenance  only.* 


•  Vidt  FlreoedentB,  pp.  199,  211,  214. 
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ICaktt: — ^The  son  of  a  Brdhmana,  a  Kahatriya,  or  aAatbocity.. 
Vaidiyc^,  by  a  woman  of  the  ShUdrd  class,  shall  inherit  no 
part  of  the  estate,  (unless  he  be  virtuous ;  nor  jointly  with 
other  sons,  unless  his  mother  was  lawfully  married  :)*  what- 
ever his  father  may  give  him,  let  that  be  his  own. — 
Chap.  IV,  v.  155;— Fi(fe  Vyav.  MayH,.  Chap.  IV,  Sect  iv, 
§  29,  and  Vi.  Chi.  p.  278. 

Manit  : — A  son,  begotten  through  lust  on  a  SkAdrd,  by  Authority, 
a   man  of  the  priesUy  class,  is  even  as  a  corpse,  though 
alive,  and  is  thence  called  in  law  **  a  living  corpse."— Chap. 
IX,  V.  178. 

■ 

Ybihaspati  : — A  virtuous  and  obedient  son,  born  of  a  Authority. 
Sk6drd  woman   unto  a  man   who  leaves    no    legitimate 
offin>riDg(a),  shall  take  a  provision  for  hia  maintenance, 
and  the  kinsmen(&)  shall  inherit  the  remainder    of  the 
Mtate.— Fi  Chi.  p.  274. 

faj  *  Who  leaves  no  legitimate  offspring,' — that  is  who  has 
no  son  by  (any  of  the)  wives  of  the  first  three  classes. — Ilnd. 

(h)  Eintmenf  first  the  nearest,  and  in  their  default,  the  re- 
moter also. — Vi,  Chi.  p.  274. 

This  rule  relates  to  the  child  of  an  unmarried  ShUdrd ; 
for  the  text  is  laid  down  rn  the  section  treating  of  an  un- 
married woman. — Vi.  Chi.  p.  274. 

GoUTAMA : — ^A  son  by  a  8h'&dr&  woman,  bom  unto  a  man   Authority. 
who  leaves  no  (legitimate)  offspring,  shall,  if  he  be  strictly 
obedient  (like  a  pupil,)  receive  a  provision  for  his  mainte- 
iiance(c). — Vyav.  MayA, — Chap.  IV,  Sect,  iv,  §  30. 

(c)  A  frovisonfor  his  maintenance ;  or,  as  a  means  of  livelihood. 
V^a9.  Maya  Chap.  IV,  Sect  iv,  §  30. 

~  A  son,  begotten  by  a  man  of  the  ShUdra  class  on  his 
female  slave,  may  receive  a  share  by  the  father's  choice,  or, 
afier  the  death  of  the  father,  the  brothers  shall  allot  him 
half  a  share.^ — This  text  of  TAjkavalkta  is  thus  interpre- 
ted by  Vdchaapaii  Miara : — 

*  The  wordfl  within  paimnthMU  are  not  in  the  text  itself,  but  seem  to 
liATtt  been  added  liom  a  commnntary. 

11 
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AnUioritj.  **  A  son  of  a  Shidra  by  an  unmarried  woman  may  re- 
ceive a  share  by  the  permission  of  Ids  father ;  but,  if  the 
father  be  dead,  he  shall  receive  half  of  the  share  of  his 
brothers  who  are  borne  by  married  wives/' — Vi,  Chi,  p.  274. 

Authority.  Then  the  text — "  should  he  have  no  brother,  he  shall 
take  the  whole,  unless  there  be  a  daughter's  son,''  is  inter- 
preted by  him  as  follows  : — "  The  meaning  of  the  above  is 
that^  the  son  of  a  ShUdra  by  an  unmarried  woman  receives 
the  whole  heritage,  provided  there  be  no  son  of  married 
wives  and  daughters'  sona — Vi.  Chi.  p.  274. 

It  has  been  determined  that— 

Vyoibarihd,  77.  The  son  begotten  by  a  Shudra  on  a  kept- 
woman  with  whom  carnal  connection  is  not  inces- 
tuous is  also  entitled  to  inherit  in  the  above  manner; 
but  such  a  son  of  a  twice-born  man  is  entitled  only 
to  maintenance.* 

The  above  must  be  on  her  being  considered  to  be  a  slave 
either  of  the  description  ^*  I  am  thine/'  or  *'  as  one  main- 
tained in  consideration  of  service  (bhakta)"  See  ante  p.  88. 


VifavatOui,     78.     In  default  of  the  son,  the  son's  son  inherits, 
failing  him,  the  great-grandson  in  the  male  line.f 


Annotations. 


77.  Issue  by  a  concubine  is  described  in  the  law  as  son  by  a 
female  slave,  or  by  a  ShUdrd  woman.  If  the  father  were  a  ShMra^ 
he  might  have  allotted  a  share  to  his  illegitimate  son.  Mit.  on  In. 
Oh.  I,  Sect.  xiL  And  the  obligation  of  affording  him  the  means 
of  subsistence  is  declared  in  passages  quoted  in  Jaoan-katha's 
Digest,  Vol.  Ill,  p,  no.'^Colebrooke's  opinion.  Stra,  H,  L.  VoL 
II,  (F.  E.)  p.  198. 

78—80.  In  default  of  sons,  grandsons  inherit,  in  which  case  they 
take  per  stirpes^  the  sons,   however  numerous,  of  one  son,  taking  no 


•   Vide  Precedents  pp.  199—214,  226. 
t  Vide  precedents  pp.  197,  217,  222—224. 
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The  right  of  performing  the  funeral  obsequies  is  settled  ac-     Authoritj. 
cordiog  to  the  following  authority : — "  The  son^  the  son  of  a 
son.  the  son  of  a  grandson :"  hence  their  right  of  inheritance, 
which  is   similar   to  the  right   of  performing  the  funeral 
obsequies,  is  likewise  established.— Ki.  Chi,  p.  289. 

Elrst^  the  son ;  on  failure  of  him,   the  grandson ;  in   his    Authority, 
default^  the  great-grandson  (inherits). — Vi.  Chi,,  p.  299. 


Annotations. 

than  the  sotu^  however  few,  of  another  son. — Macn.  H.  L. 
YoL  ly  p.  18. 

78—60.  In  defiiolt  of  sons  and  gprandaoDs,  the  great-grandsons 
iaholfct  in  whieh  casei  they  also  take  ptr  stirpes,  the  bods,  however 
nmiaonsy  of  one  grandson,  taking  no  more  than  the  sons,  however 
hWf  of  another  grandson.  They  will  take  the  shares  to  which 
tbair  respedBve  fathen  would  have  been  entitled,  had  they  sar- 
Tif«d.^Jlaen.  H^  L.  Vol.  I,  p.  18. 

Tlie  light  of  representation  is  also  admitted,  as  far  as  the  great- 
grmndaon  ;  fmd  the  grandson  and  great-grandson,  the  father  of  the 
one  and  the  father  and  grandfather  of  the  other  being  dead,  will 
take  equal  shares  with  their  uncle  and  grand-ancle  respectively. 
Indeed,  the  term  'ptU-tra*  or  '  son*  has  been  held  to  signify,  in  its 
sUict  aooeptation,  (also)  a  grandson  and  great-grandson.— /i&ui.,  p.  17. 

The  collective  term  '*  issue"  comprehending  not  only  as  many  sons 
as  a  man  may  chance  to  leave  behind  him,  but  sons'  sons  also,  and 
tons  of  the  latter  or  great-grandsona — If  the  son  have  died  in  the 
life-time  of  his  father,  leaving  a  son,  and  that  son  also  die  leaving 
ou%  and  then  the  grandson  die,  the  great-grandson  succeeds,  as  his 
grandfather  would  have  done,  had  he  survived. —iSifm.  H.  L.  Vol.  I, 
(8nd  Ed.)  p.  124). 

A  son,  dying  in  the  life-time  of  the  father,  leaving  sons,  repre- 
sentation takes  place,  proceeding  as  far  as  great-grandsonsy 
upon  the  ground  of  their  conferring,  by  performance  of  funeral 
obsequies,  equal  benefit  on  the  ancestor  ;  the  key  (as  observed 
by  Sir  William  Jones)  to  the  whole  Indian  Law  of  Inheritance.— 
Btra.  H.  L.  Vol.  I,  (1st  £d.)  p.  116. 
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Rmmd. 


79.  The  grandson  whose  father  is  dead,  and  the 
great-grandson  whose  father  and  grandfather  are 
dead,  are  entitled  to  inherit  simultaneously  with 
the  late  proprietor's  surriving  son,  if  any.* 

For  the  grandson  representing  his  own  fat&er,  and  the 
great-grandson  representing  his  grandfather  as  well  ai 
father,  are  in  the  stead  of  the  late  proprietor's  deceased  son 
and  grandson, t  and  they  equally  with  his  surviving  son 
confer  on  him  the  spiritual  benefit  by  presentation  of  the 
oblation  of  food  and  libation  of  water. 


rfomOiA,  80.  If  the  grandsons  and  the  great-grandsons 
of  the  above  description  be  numerous,  and  they  be 
sons  and  grandsons  of  different  fathers  and  grand- 
fathers, then  they  inherit  not  "per  capita,  but  per 
stirpes,  t 


Attihoritj. 


Authorii^ 


JioNTATALKTA : — Among  grandsons  by  different  fathers, 
the  allotment  of  shares  is  according  to  the  fathers. — MH. 
In.  Chap.  I,  Sect,  v,  §  I; — Vyav.  Mayu  Chap.  lY,  Sect, 
iv,  §  20;— Fi.  Chi.  (Sans.)  p.  181. 

Although  grandsons  have  by  birth  a  right  in  the  ffrand- 
father's  estate,  equally  with  the  sons^  still  the  distribation 
of  the  grandfather's  property  must  be  adjusted  through 
their  fathers,  and  not  with  reference  to  them8el?e8.§ — 
Mit  Chap.  I,  sect,  v,  §  2. 

Although  the  grandsons'  title  being  equal,  and  their 
right  by  birth  being  also   equal   (to   that  of  a  son,)  it  is 


•  Ft<iePrecedeiitipp.l96,  217,222— 224. 

t  See  ante,  pp.  19,  29,  80.  t  Vide  Precedent!  pp.  217,  S2S. 

I  The  meaning  here  ezprened  ie  this  :  if  unseparmttd  brotheiB  die^  letThig 
male  iMue,  and  the  number  of  aons  be  unequal,  one  haying  two  sons,  another 
three,  and  a  third  four,  the  two  receive  a  tingle  share  in  right  of  their  fathar, 
the  other  three  take  one  share  appertaining  to  their  father,  and  the  remAiaing 
four  similarly  obtain  one  share  due  to  their  father.  So,  if  some  of  the  aona 
be  living  and  some  have  died  leaving  male  issue,  the  same  method  shoold  Im 
observed  :  the  surviving  sons  ta^  their  own  allotments,  and  the  sons  of  tbmr 
deceased  brothers  receive  the  shares  of  their  own  Others  respectively.  Soch 
IS  the  adjustment  presciibed  by  the  text. — MiU  In.  Chap.  I,  oeot  t,  §  8. 
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reasonable  that  they  should  take  equal  shares  (with  a  son,) 
yet  this  is  barred  by  the  text : — ''  Among  grandsons  by 
different  fathers,  &c."— Fi.  Mi.  {Sans.)  p.  182. 

The  author  of  the  Smriti^handrikd  having  used  the  word  Authoiiif 
'^aneia  (many  or  different)"  in  the  place  of  "pramita  (de- 
oeased)"*  contained  in  the  above  text  of  TiJNATALKTA,  as 
found  in  the  Mitakshard,  has  thus  interpreted  the  text : — 
**  Amone  those  whose  fathers  are  deceased,  the  allotment  of 
thares  is  according  to  the  fathers/'*  Among  those  whose 
fiathers  are  deceased.]  Among  brothers  whose  fathers  have 
died  undivided.  The  allotment  of  shares  is  according  to  the 
iSuhers.]  The  shares  of  the  property  left  by  the  father, 
grandfather  and  great-grandfather  are  to  be  adjusted 
tluoiigh  theirf  respective  fathers,  and  not  with  reference 
to  themselves. — Smri.  Chan.  Chap.  VIII,  Cls.  1  and  2. 

If  it  be  asked  what  distinction  does  a  partition  make  if 
made  through  fathers  t^ 

YsiHASPATi  states  :— -'*  Their    sons  of  unequal  number  Authoritj. 
are  declared  to  take  the  shares  of  their  respective  fathers." 
Tide  Smrl  Chan.  Chap.  VIII,  §  8. 

The  meaning  is,  where  the  sons  of  the  deceased  fathers 

are  of  unequal  number,  that  is,  of  greater  or  less  number, 

the  sons  of  each  father  take  the  share  of  their  own  father 

onlv.    For  example,  when  one  has  a  single  son,  another  two, 

and  a  thrid  many ;  the  only  son  receives  one  share  in  right 

oC  his  father,  the  two  sons  take  one  share  appertaining  to 

tkeir  father,  and  similarly  the  many  sons  obtain  one  share 

dae  to  their  father.     Although,  by  the  shares  being  thus 

idJQsted  through  fathers,  there  might  occur   inequality  in 

the  shares  of  sons  by  different  fathers,  yet  such   a  mode  of 

idjastment  must  be  observed  as  being  expressly  enjoined. 

Bmriii.  Chan.  Chap.  VIII,  Cls.  4,  5. 

*  Til*  abore  tnnsktion  of  ih«  said  text  of  Tdjnavalkya  ie  made  by  the 
hmlator  of  tha  Swuriti  Ckandrikd, 

t  Tlik  term  nisra  to  the  gxandaona,  or  great-grandaona,  aa  the  eaae  may 
k— Kote  by  the  TraaaUtor. 

t  8wm  OSJkm.  Chap.  VUI,  CI.  8. 
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Where  among  unseparated  brothers  having  eons,  one 
dies,  and  his  son  has  received  no  share  from  his  grand* 
father^  and  the  grandfather  dies,^ 

Authority.  KiTYiYANA  says :— Should  a  younger  brother  [anuja 
(a)]  die  before  partition,  his  share  shall  be  allotted  to  his 
son^  provided  he  has  received  no  fortune  (6)  from  his  grand- 
father ;  a  son's  son  shall  receive  his  father^s  share  from  his 
uucle  or  from  his  uncle's  son.f 

(a)  The  term  'anuja*X  has  been  used  in  the  text  to  denote  a 
deceased  brother  in  general,  whether  he  be  a  junior  or  senior 
brother.— Awrt.  Chan.  Chap.  VIII,  CI.  6. 

(a)  The  younger  son  (anuja)  denotes  also  that  the  eldest  (is 
bound  to  portion  off  his  brother's  sou). — Vj^av,  MayiL  Chap.  IY| 
Sect,  iv,  §  21. 

(5)  ''  Fortune"  means  the  wealth  called  *  heritage,' — Smri. 
Chan.  Chap.  VIII,  CI.  6. 

Where  there  may  be  several  sons  of  a  deceased  biotlier, 
then,  too,  the  same  author'^ — 

Authority.  KiTYiTANA  states :— The  same  shall  be  allotted  equita- 
tably  to  all  the  brothers.  (c)t 

(c)  Shall  be  allotted  equitably  to  all  the  brothers.]  Shall  be 
divided  in  equal  shares  among  all  the  sons,  according  to  the 
principle. — "  Equality  is  the  rule  where  there  is  nothing  laid 
down  to  the  contrary. — Smri,  Chan,  Chap.  VIII,  CI.  7. 

Again  says — 

Authority.  EItyIyana  : — Or  (if  that  grandson  be  also  dead)  let  his 
son  take  the  share ;  beyond  him  succession  stops((ij.ir 

(cZ)  'Stops,*  at  the  great-grandson.  We  must  thns 
understand  it :     '  The  son  of  the  great-grandson^   or  the 

*  Smri  Chan.  Chap.  VIII,  CI.  6—8. 

t  Smri.  Chan,  Chap.  Vm,  CL  6—8 ;  Vyav,  Mayit,  Ch^.  IV,  Beet  ir, 
§  21  i-Vi,  Mi,  (Sans.)  p.  199. 

t  The  term  **  anvja"  in  Sanskrit  means  a  younger  hrother. 
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rest^  will  not,  on  the  death  of  the  father  [grandfather,  and 
great-grandfather,  without  interval  after  the  death  of  the 
mat-great]  grandfather,  obtain  his  wealth,  being  of  another 
[line],  80  long  as  bis  son,  or  other  [heirs]  are  alive.  In 
defiuilt  of  son,  grandson,  [and  great-grandson]  in  the 
general  [Sunily]  only,  he  also  will  take  [the  succession]. 
Vffav.  dtajri.  Chap.  IV,  Sect,  iv,  §  22. 

The  meaning  is,  that  the  son  of  the  grandson  of  the  de- 
~  proprietor  takes,  in  default  of  his  father,  the  share 
of  his  fiitlier.  Where  there  is  no  such  son  too,  (i.  6.,  son  of 
the  grandson,)  but  his  sons  are  in  existence,  they,  as  the 
deooendants  of  the  deceased  proprietor,  do  not  take  a  share 
in  the  property  of  their  great-great-grandfather.  The 
light  of  inheritance  here  ceases. — Smri.  Chan.  Chap.  VIII, 
GhnaeS. 

The  objector  asks — *'  how  does  a  great-grandson  at  least 
take  a  share  in  his  great-grandfathePs  property ;  the  right 
by  birth  being  ordained  by  law  only  where  the  son  or  grand- 
inherits  the  property  of  his  father  or  grandfather  f* 


This  is  true,  but  a  great-grandson  has  been  declared  enti- 
tled to  his  great-grandfather^s  property,  just  on  the  same 
prindple  on  which  a  son  and  the  like  have  been  declared 
entitled  to  their  mother's  property.  This  is  simply  because 
Ihey  survive  the  deceased,  and  offer  funeral  oblations  to  her. 
It  has  hence  been  properly  declared — "  Let  his  son  take  the 
ahare.^  It  must  hence  be  understood  that  whoever,  by  reason 
of  the  deceased  proprietor  being  related  to  him  as  father, 
grandfather,  or  great-grandfather,  offers  funeral  oblations 
to  him,  becomes  entitled  to  participate  in  his  (deceased's) 
property  notwithstanding  that  the  deceased  has  got  other 
tons,  grandsons,  and  the  like.  Hence,  Deyala  : — ''  Sages 
declare  partition  of  inheritable  property  to  be  co-ordinate 
with  the  gifts  of  funeral  cakes."  The  meaning  is,  that 
JIaku  and  other  sages  contemplate  the  partition  of  inr 
iioritance  as  well  as  the  presentation  of  funeral  oblations 
to  extend  to  the  fourth  in  descent. — Smri,  Chan.  Chap. 
Tin,  Cla  11—14. 

The  heritable  right  of  the  great-grandson  whose  father 
and  grandfather  are  dead  is  not  only  by  reason  of   his  pre- 
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sentiog  the  oblation-cake,  but  also  by  his  beiog  consabs- 
tantial  with  his  father  and  grandfather.  A  grandson,  even 
during  the  existence  of  his  mther,  has,  by  birth,  a  heritable 
right  in  his  grandfather's  property,  whereas  a  great-grand- 
son's heritable  right  accrues  only  upon  the  demise  of 
his  father  and  grand&ther :  such  is  the  distinction.* 

Authority.  EIttItana  expressly  declares  the  heritable  right  of  sons, 
grandsons  and  great  grandsons :— "  Should  a  son  die  before 
partition,  his  son  shall  be  made  a  partaker  of  the  estate  pro- 
vided he  had  received  no  fortune  (share)  from  his  grandfather. 
He  recovers  his  father's  share  from  his  uncle  or  uncle^s 
son ;  and  the  same  (proportionate)  share  shall  be  according 
to  law  allotted  to  all  the  brothers  ;  or  (if  that  grandson  be 
also  dead)  let  his  son  take  the  share ;  beyond  him  (i.  4. 
great-grandson,  lineal  sucession)  stops. f — Vi.  Jfi  (Sans,) 
page  199. 

The  non-inheritability,  which  is  declared  of  the  descen- 
dants beyond  the  great-grandson,  is  considered  to  be  on  the 
ground  of  sapinda  relation  ;  but  they  have  certainly  heri- 
table right  on  the  ground  of  being  SakutyoB  or  distant 
kindred.— n  if i.  p.  199. 

Although  the  author  of  the  Mitdkahard  has  not,  in  the 
Chapter  on  Inheritance,  mentioned  the  heritable  right  of 
the  great-grandson  whose  father  and  grandfather  are  dead^ 
nor  has  he  cited  the  above  quoted  text  of  EIttIyana  by 
which  such  descendant's  right  of  succession  is  expressly  de- 
clared, yet  by  saying  in  the  Chapter  treating  of  debts  that 
''  if  the  great-grandson  and  the  rest  take  the  inheritance, 
then  they  must  be  made  to  pay  (the  deceased's)  debts" — he 
has,  though  indirectly,  recognised  the  heritable  right  of  the 
great-grandson.  Besides,  when  the  Vir-mitrodoya^  which 
next  to  the  Mitdkahard  is  a  high  authority  of  the  Benares 
School,  and  is  considered  to  be  an  exposition  of  the  laws 
of  the  MitAkahard,  has  plainly  laid  down  the  great-grand- 
son's  right  of  succession,  and  the  authorities  of  the  other 
schools   too   have  done  the  same,  then  such   descendant's 

*  See  anU,  pages  18,  19 
t  Vide  CoM.  Dig.  Vol  lU,  (Lond.  Ed.)  p^  7, 8,  uid  82. 
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heritable  right  must  be  held  to  be  uDquestionably  estab- 
lished. In  practice  also  he  invariably  inherits  in,  and 
undeTj  the  above  circumstances.* 

Dx^ALA:— 'Partition  of  heritage  among  undivided  parcen-  Authority. 
em,  and  a  second  partition  among  divided  relatives  living  to- 
get]ier(after  re-union,)  shall  extend  to  the  fourth  in  descent : 
this  is  a  settled  rule.  So  far  (a)  relatives  are  sapindas,  or 
ooDoected  by  funeral  oblations;  beyond  him  (b)  the  funeral 
cake  is  rescinded :  sages  declare  (c)  partition  of  inheritable 
property  to  be  co-ordinate  with  the  right  of  funeral 
cakes.— Coleb.  Dig.  YoL  III  (Lon.  Ed.)  p.  10. 

(a)  ''So  far*'  as  the  fourth  in  descent,  relatives  or  per- 
sons sprung  from  the  same  family  tiresapmdas:  for  ex- 
ample, one  gives  the  funeral  cake,  the  other  three  receive 
the  oblation :  hence  there  is  a  mutual  connexion,  by  the 
gift  and  receipt  of  funeral  cakes,  between  four  persons. 
And  this  connexion  of  aapindas  regards  inheritance ;  but 
the  connection  of  aapindaSt  in  respect  of  impurity  by 
leaaon  of  death,  extends  to  the  seventh  in  descent,  in- 
dnding  the  ancestors,  who  partake  of  the  rice  wiped  off 
the  hand  with  which  the  funeral  balls  are  offered. — Coleb 
Dig.  Vol.  in  (Lon.  Ed.)  p.  11. 

(b)  ''Beyond  him  (beyond  the  fourth  in  descent),  the 
faneial  cake  is  rescinded  ;*'  for  there  is  not,  between  more 
distant  relatives,  the  mutual  connexion  of  giving  and  re- 
ceiving funeral  balls. — Ibid. 

(c)  "  Sages  declare,**  &c. ; — they  declare  the  succession 
of  inheritable  property  to  be  co-ordinate  with  the  gift  of 
funeral  cakes.  Consequently,  he  who  offers  the  double  set 
of  oblations  and  the  funeral  cake,  succeeds  to  the  heritage. 
—Ibid. 

81.    The  grandson  whose  father  and  the  great-    Vyavatthd. 
grandson  whose  father  and  grandfather  are  living 
are  not  entitled  to  inherit. f 


•  See  anU,  pp.  91—94. 
t  Vide  precedoats  pp.  196,  217,  222 -22i. 
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Authority.  The  grandson  and  great-grandson  whose  fathers  are  alive 
not  offering  the  oblation -cake  by  reason  of  their  having  no 
right  to  perform  the  jpdrvana  (i.  6.,  to  present  the  double 
set  of  oblations)  have  no  right  to  inherit  the  property  of 
their  grandfather  and  great-grandfather.— rFi.  Mi,  {Sans,) 
page,  181. 
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CHAFTEB  n. 

RIGHT  Of  SUCCESSION  TO  THE  ESTATE  OP  A  MAN,  WHO 

LEAVES  NO  SON,  SON'S  SON,  AND  (IN  THE  MALE 

LINE)  QBEAT-<3RANDS0N. 


SECTION  I. 

Wmow's  Bight  of  Succession. 

YAjnavalkta  thus  relates  the  order  of  succession  to  tlie 
property  of  a  man,  who,  being  separated  and  not  re-united^ 
dies  leaving  no  son  (&) : — 

*'  The  wife,  and  the  daughters  also,  both  parents,  brothers 
likewise,*  and  their  sons,  gentiles,  cognates,  a  pupil,  and 
a  fellow  student  (in  the  Veda):  on  failure  of  the  first 
among  these,  the  next  in  order  is  heir  to  the  estate  of  a 
man  who  departed  for  heaven  (a)  leaving  no  son  [a-puttra 
(6)].  This  rule  extends  to  all  (men  and)  classes  (c).*' — Vide 
Mit.  In.  Chap.  II,  Sect,  i,  §  2;— Tyav.  MayH.  Chap.  IV, 
Sect,  viii,  §  1. 

(a)  Departed  for  heaven]  Departed  for  another  world. — Mit. 
In.  Chap.  II,  Sect,  i,  §  3. 

(b)  Leaving  no  son  (a-puttrd) — that  is  leaving  no  son,  son's 
son,  and  (in  the  male  line)  great-grandson. — Vi.  Chi.  p.  289. 

The  term  " Leaving  no  son  (aputtraY*  means  'leaving  no  heir 
down  to  the  great-grandson  in  the  male  line,  inasmuch  as  a 
widow  takes,  the  inheritance  in  the  case  where  there  is  no  male 
issue  as  far  as  the  great-grandson. —  VL  Alt,  (Sans.)  p.  198. 

*' He,  who  has  not  (any  of )  the  twelve  descriptions  of 
sons  already  stated,  is  one  *  leaving  no  sons'." — Mit,  Sans, 
p.  207.  Vide  Colebrooke's  translation,  p.  325. 


•  **  Brothers  likemie" : — This  ia   understood  by  B^L^lf    Bhatta  as 
■ignif  jins  hoUi  brothers  and  sisters. 
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Although  the  author  of  the  MUakshard  has  iDterpreted 
the  term  '^  leaving  no  son  {a-puttra)**  to  mean  one  who  is 
destitute  of  (auy  of )  the  twelve  descriptions  of  sons,  still 
here  the  term  ''  a-puttra  **  (leaving  no  son  or  destitute  of  a 
8on)^tnu8t  be  understood  to  mean  '  destitute  of  a  grandson 
and  great-grandson  also;  as  otherwise,  that  is  in  the  case 
of  the  term  'son^  being  taken  to  signify  only  a  son,  it  would 
follow  that  a  wife  or  widow  would  succeed  notwithstanding 
the  existence  of  a  grandson  and  great-grandson  in  the  male 
Hue ;  which  is  contrary  to  law  as  well  as  to  the  established 
practice.  Therefore,  the  foregoing  interpretation  of  the 
term  *  a-puttra*  given  in  the  Vivd(Wrchintamani  and  Ffr- 
mitrodaya  is  alone  proper. 

(c)  "  To  all  "—that  is,  this  rule,  or  order  of  succession,  in 
the  taking  of  an  inheritance,  must  be  understood  as  extending  to 
all  tribes,  \phether  the  MUrdhdvashikta  and  others  in  the  direct 
series  of  the  classes,  or  siita  and  the  rest  in  the  inverse  order ; 
and  as  comprehending  the  several  classes  the  sacerdotal  and  thp 
rest. —  Vide  Mit.  In.  Chap.  II,  Sect,  i,  §  4. 

Of  a  man,  thus  leaving  no  male  progeny,  and  going  to 
heaven,  or  departing  for  another  world,  the  heir  or  successor 
is  that  person,  among  such  as  have  been  here  enumer- 
ated, viz,,  the  wife  and  the  restj  who  is  next  in  order,  on 
failure  of  the  first  mentioned  respectively.  Such  is  the 
construction.  In  the  first  place,  the  wife  shares  the  estate. 
JUit.  In.  Chap.  II,  Sect  i,  §  3  and  6.    Therefore, — 

82.  When  a  man,  who  was  separated  from  his 
co-heirs  and  not  subsequently  re-united  with  them« 
dies  leaving  no  son,  and  (in  the  male  line)  grand- 
son and  great-grandson,  his  wife  (patnij,  if  chaste, 
and  capable  of  performing  srdddhas  and  other  reli- 
gious acts,  takes  his  inheritance.* 

Authority.        When  a  man,  who  was  separated  from  his  co-heirs  and  not 
subsequefitly  re-united  with  them,  dies  leaving  no  son,t  his 

*  See  Precedents,  pp.  227—241, 260, 400  and  401 ;  see  also  pp.  473—484. 

t  See  the  last  page. 
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widow  takes  the  estate  in  the  first  in8tance.-^ilft^.  In.  Chap. 
U^  Sect,  i,  §  30. 

It  is  a  settled  point  that  on  failure  of  heirs  down  to  the    Authority. 
great-grandson  (in  the  male  line),  the  wife  takes  the  in- 
heritance of  her  husband  who  died  separated  from,  and  not 
re-united  with,  his  co-heirs. — Vi.  Mi.  {Sana,)  p.  199. 


As  secondary  sons  are  better  competent  to  confer  bene- 
fits, temporal  and  spiritual,  on  the  deceased  than  the  father 
and  the  like,  and  are  hence  his  nearer  relations,  so  are 
widows  also  (as  appears  from  a  careful  examination  of  the 
Vedaa,  Smritis,  &c.,)  better  competent  to  confer  benefits, 
temporal  and  spiritual,  on  the  deceased  than  the  father 
and  the  like,  and  are  therefore  his  nearer  relations  compared 
with  the  father  and  the  rest. — Smri.  Chan.  Chap.  XI, 
Sect,  i,  cl.  3. 


Annotations. 


82.  In  default  of  sons,  grandsons,  and  great-grandsons  in  the 
male  line^  the  inheritance  descends  lineally  no  farther,  and  the 
widow  inherits,  according  to  the  law  as  current  in  Bengal,  whether 
her  late  hnsband  was  separated,  or  was  living  as  a  member  of  an 
undivided  family  ;  but  according  to  other  schools,  the  widow  snc- 
eteds  to  the  inheritance  in  the  former  case  only;  an  undivided 
brother  being  held  to  be  the  next  heir. — Ifacn.  H.  L.  Vol.  I,  p.  19. 

According  to  the  law,  as  it  prevails  in  Bengal,  where  an  un- 
dirided  coparcener  dies,  leaving  a  childless  widow ;  his  share  does 
not  vest  in  the  surviving  parceners,  but  descends  to  his  widow,  as 
his  heir ;  whereas,  the  MUdhkctrd  restricts  her  right  of  inheritiog 
to  the  case  of  her  husband  so  dying  separated  ;  allowing  her,  where 
be  dies  undivided,  a  maintenance  only.  In  every  other  case,  uni- 
versally, survivorship  takes  place,  the  remaining  coparceners  con- 
tinuing to  administer  and  enjoy  the  undivided  property,  as  will 
appear  in  the  chapter  on  Partition. — Str.  H.  L.  Vol.  I,  (2nd  Ed.) 
page  121. 

A  re-united  parcener  dying  while  the  re-union  continues, 
leaving  no  issue,  but  a  widow,  according  to  the  Jliitdkahard,  she  is 
entitled  to  maintenance  only,  the  deceased's  share  vesting  by  survi- 
vorship in  his  coparceners.— Str.  H.  L.  Vol.  1,  (2nd  Ed.)  p.  234. 


Authority. 
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It  is  hence  inferrible  that  Manu  declared  the  estate  of  a 
sonless  man  inheritable  by  the  {eLiher,  in  default  of  even 
the  widow. — Smri.  Chan.  Chap.  XI,  sect  i,  cl.  3. 

Authority.  In  default  of  a  great-grandson  (in  the  male  line)  the 
estate  devolves  on  the  widow. — Vi.  Chi.  p.  289.  On  this 
subject — 

Authority.  Vriddha  Manu  says  :— "The  widow  of  a  sonless  man, 
keeping  unsullied  her  husband's  bed  (d),  and  persevering  in 
1-eligious  observances  (e),  shall  present  his  funeral  oblation 
and  obtain  (fj  also  (his)  entire  share  (g)*. — Mit.  In.  Chap. 
II,  sect,  i,  §  6. 

(dj.  Keeping  unsullied  her  husband's  bed]  Being  chaste. — 
Smri.  Chan,  Chap.  XI,  Sect,  i,  cl.  17. 

Keeping  unsullied  her  husband's  bed]  Not  allowing  any  other 
man  to  have  access  to  her  husband's  bed ;  that  is,  being  chaste. 

(ej  Persevering  in  religious  observances]  Practising  religions 
ceremonies  even  during  the  life-time  of  the  husband  with  hus- 
band's permission,  it  being  declared  by  Shankha  and  Likhita : 
"  The  duty  of  a  wife  is  to  commence  wilfully  the  religious  obser- 
vances, fastings,  sacrifices,  &c.,  with  the  permission  of  her 
husband." — Smri.  Clian,  Chap.  XI,  Sect,  i,  Cl,  17. 

It  is  hence  to  be  understood  that  the  author  of  the 
passage  indirectly  points  out  that  a  patni,  to  inherit  her 
husband's  estate,  must  also  be  a  pious  woman. — Smri. 
Chan.  Chap.  XI,  sect,  i^  Cl.  18. 

Persevering  in  religious  observances]  Performing  the  duties  of 
widowhood. t  Vide  Colcb.  Dig.  Vol.  Ill,  p.  479. 


♦   Vi.   Chi,  p.  288.— iSmn.   Chan.  Chap.  XI,  sect,  i,  §  15.— R  Ift. 
(Sans.)  p.  193. 

t  The  duties  of  widowhood  are  as  follows  : — 

VyXsa  : — After  the  death  of  her  husband,  let  a  virtuous  woman  observe^ 
the  duty  of  coDtinence,  and  let  her  daily,  after  the  purification  of  the  bath 
present,  from  the  joined  palms  of  her  hand,  water  mixed  with  til  (sesamtiin) 
to  the  marten  of  her  husband.  Let  her  day  by  day  perform  with  deTotion 
the  worship  of  the  Gods,  and  the  adoration  of  Vishnu,  practising  oonstant 
abstemiousness.  She  should  give  alms  to  the  chief  of  the  venerable  for 
increase  of  holiness,  and  keep  the  various  fasts  which  are  commanded  by 
sacred  ordinances.    ▲  woman  who  is  assiduous  in  the  performance  of  duties 
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(f)  The  words  *'  obtains  also"  have  been  used  (in  the  above 
text  of  VaiDDHA  Manu)  to  show  that  a  'puin\  who,  by  reason  of  her 

ooiiTeys  her  hosband,  though  abiding  in  aiiother  world,  and  herself  (to 
a  region  of  bliss). 

Mahu  : — Let  her  emaciate  her  bodj,  by  living  volnntarily  on  pure  flowers, 
roots  and  fruits ;  but  let  her  not,  when  her  lord  is  deceased,  even  pronounce 
the  name  of  another  man.  Let  her  continue  till  death  forgiving  all  in- 
juries, performing  harsh  duties,  avoiding  every  sensual  pleasure,  and  prac- 
tiaing  the  incomparable  rules  of  virtue,  which  have  been  followed  by  such 
women  as  were  devoted  to  one  only  husband.  Many  thousands  of  £rdhmana$ 
luiving  avoided  sensuality  from  their  early  youth,  and  having  left  no  issue  in 
their  families,  have  ascended  (nevertheless)  to  heaven.  And  like  those  abs- 
temions  men,  a  virtuous  wife  ascends  to  heaven,  though  she  have  no  child^ 
if,  after  the  decease  of  her  lord,  she  devote  herself  to  pious  austerity.  But 
»  widow  who,  from  a  wish  to  bear  children,  slights  her  (deceased)  husband 
(bj  marrying  again,)  brings  disgrace  on  herself  here  below,  and  shall  be  ex- 
cluded from  the  seat  of  her  lord.  — Chap.  v. 

Tama  :— Let  her  continue,  as  long  as  she  lives,  performing  austere  duties 
svoiding  every  sensual  pleasure,  and  cheerfully  practising  those  rules  of  virtue 
which  have  been  followed  by  such  women  as  were  devoted  to  one  (only  hus- 
band.) Neither  in  the  Vedat,  nor  in  the  sacred  code,  is  religious  seclusion 
allowed  to  a  woman  :  her  own  duties,  practised  with  a  husband  of  equal  class, 
are  indeed  her  religious  rites  :  this  is  the  settled  rule.  Eighty-eight  thousand 
holy  sages  of  the  sacerdotal  class,  superior  to  sensual  appetites,  and  having 
left  no  male  issue,  have  ascended  (nevertheless)  to  heaven.  Like  them  a 
damsel,  becoming  a  widow,  and  devoting  herself  to  pious  austerity,  shall 
attain  heaven  though  she  have  no  son :  this  MaMU,  spring  from  the  Self- 
eziateDt,  has  declared. — 

YiSHVU  : — After  the  death  of  her  husband,  a  wife  must  practise  aus- 
terities, or  ascend  (the  pile)  after  him. 

HIbIta  : — Leaving  her  husband's  favorite  abode,  keeping  her  tongue, 
bands,  feet  and  (other)  organs  in  subjection,  strict  in  her  conduct,  all  day 
mooming  her  husband,  with  harsh  duties,  devotion,  and  fasts  to  the  end  of  her 
life,  a  widow  victoriously  gains  her  husband's  abode,  and  repeatedly  acquires 
the  same  mansion  with  her  lord,  as  is  thus  declared :  ''  That  faithful  woman 
who  practises  harsh  duties  after  the  death  of  her  lord,  cancels  all  her  sins, 
and  acquires  the  same  mansion  with  her  lord.'^ 

Ybihaspati  : — A  wife  is  considered  as  half  the  body  of  her  husband, 
equally  sharing  the  fruit  of  pure  and  impure  acts  :  whether  she  ascend 
(the  p&e)  after  him  or  survive  for  the  benefit  of  her  husband,  she  is  a  faithful 
wife.  Strict  in  austerities  and  rigid  devotion,  firm  in  avoiding  sensuality, 
and  ever  patient  and  liberal,  a  widow  attains  heaven,  even  though  she  have 
DO  son. 

Smbiti: — <*  Only  one  meal  each  day  should  ever  be  made  (by  a  widow,) 
not  a  second  repast  by  any  means ;  and  a  widowed  woman,  sleeping  on  a 
bedstead,  would  cause  her  husband  to  fall  (from  a  region  of  joy.)  She  must 
Bot  again  use  perfumed  substances  :  but  daily  make  offerings  for  her  husband 
with  imao-grass,  til  and  water.  In  the  months  of  Boithdkha,  Kdrtihi,  and 
Mdgka^  let  her  observe  special  fasts,  perform  ablutions,  make  gifts,  travel  to 
plaoes  of  pilgrimage,  and  repeatedly  utter  the  name  of  Vuhnu. 

KiTTiTAiTA : — Though  her  husband  die  guilty  of  many  crimes,  if  she 
remain  ever  firm  in  virtuous  conduct,  obsequiously,  honouring  her  spiritual 
parenfc,  and  devoting  herself  to  pious  austerity  after  the  death  of  her 
husband,  that  faithful  widow  is  exalted  to  heaven,  as  equal  in  virtue  td 
Anmdhati. 

Vide  Raindkara,  and  Coleb.  Dig.  YoL  II,  (Lond.  Ed.)  pp.  460—465. 
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marriage,  acquired  ownership*  bat  of  a  dependent  charmcter  orer 
the  entire  property  of  her  hnsband,  obtains  on  his  demise^  in- 
dependent powerf  over  it. — Smri  Chan,  Chap.  XF,  Sect,  i,  CL  19. 

In  the  second  hemistich  of  the  passage,  an  inverse  order 
in  point  of  construction  must  be  observed.  It  most  be  cod- 
strued  that  a  Paini  possessing  the  qualifications  referred 
to,  ought  exclusively  to  take,  first,  the  whole  estate  of  her 
husband  and  then  offer  his  funeral  oblations;  and  that, 
during  her  life-time,  neither  the  brother  nor  the  rest  are 
competent  either  to  take  the  inheritance  or  to  perform  the 
obsequies. — /feid.,  CI.  16. 

Since  a  woman  has  not  yet  performed  the  duties  of  widow- 
hood and  the  like,  how  can  she  have  a  title  to  the  inherit- 
ance immediateh/  after  the  death  of  her  husband  ?  She  has 
an  immediate  title,  l)ecause  she  is  disposed  to  perform  those 
duties.— Coleb.  Dig.  Vol.  III.  (LonA  Ed.)  p.  479. 

Cg)  In  the  following  passage  of  PrIjapati  the  meaning  of  the 
words  'funeral  oblations'*  and  "  entire"  (used  in  the  above  text 
of  Vriddha  Maku)  has  been  explained  :  "  Having  taken  his 
movable  and  immovable  property,  the  precious  and  the  base 
metals,  the  grains,  the  liquids  and  the  clothes,  let  her  duly  offer 
his  monthly,  half-yearly,  and  other  funeral  repasts.  With  presents 
offered  to  bis  manes  and  by  pious  liberality,  let  her  honor  the 
paternal  uncles  of  her  husband,  his  spiritual  parents  (ffuru)^ 
and  daughter's  sons,  the  children  of  his  sisters,  his  maternal 
uncles,  and  also  aged  and  unprotected  persons  and  guests, — 
Smri.  CJian,  Chap.  XI,  Sect  i,  CI.  20. 

Authority.  I^  conclusion,  it  is  to  be  understood,  that  the  law  allow- 
ing a  widow  (patni)  to  take  the  entire  share  of  her 
husband,  is  applicable  to  the  case  of  a  parcener  dying 
divided,^  and  without  re-union. — Ibid.,  CI.  54. 

*  This  is  according  to  the  text  *'  Wealth  common  to  the  married  pair.** 
See  Sanscrit,  page  97. 

f  This  independent  power,  however,  is  only  in  religioua  acts  and  legal 
necessities.    See  Vyavattkds  103,  104  and  the  authorities,  &c.,  relative  thoeto. 

It  From  its  being  laid  down  that   a  widow  becomes  entitled  to  sucoeed 
where  the  husband  dies  diridedf   it  is  understood  that  where  the  husbfind 
dies  undividedf  his  father,  brother,  or  the  like,  who  lived  in  union  with   him 
takes  the  property  of  the  sonless  man.— iS^ri.  Chan^  Chtap,  XI,  Sect.  i» 
CI.  25. 
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VltlHASPATi,  therefore,  observing  that  Tvives  are  more 
tlosely  allied  to  the  deceased  than  any  one  else  by  reason 
of  their  conferring  benefits,  temporal  and  spiritual,  on  him^ 
holds  (by  the  following  passage)  that  the  widows  alone 
kre  entitled  to  inheritance  in  default  of  secondary  sons, 
notwithstanding  the  existence  of  the  father  and  relations 
as  far  as  sahUyaB. 

Vrihaspati: — in  Scripture  (A)  and  in  the  codp  of  law  Authority. 
(i)^  as  well  as  in  popular  practice  (j)^  a  wife  {patni)  is 
declared  by  the  wise  to  be  half  of  tne  body  (of  her  bus- 
band)^  equally  sharing  the  fruit  of  pure  and  impure  acts. 
Of  him  whose  "Wife  is  not  deceased,  half  the  body  survives. 
How  then  should  another  take  his  property,  while  half  his 
person  is  alive.  Let  the  wife  of  a  deceased  man,  who  left 
no  male  issue,  take  .his  share,  notwithstanding  kinsmen, 
a  father,  a  mother^  or  uterine  brother,  be  present.  Dying 
before  her  husband,  a  virtuous  wife  [paH-vratd*  (i)]  partakes 
of  his  consecrated  fire  [agni-hotra  {k)']  :  or,  if  her  husband 
die  (before  her,)  she  takes  his  wealth :  this  is  a  primeval 
law.  Having  taken  his  movable  and  immovable  property, 
the  precious  and  base  metals  (m),  the  grain,  the  liquids, 
and  the  clothes,  let  her  duly  offer  his  monthly,  half  yearly 
and  other  sraddkaa  or  funeral  repasts.  With  presents 
offered  to  his  manes  [kavyam  (n)]  and  by  pious  liberality 
[j>^Miam  (o)],  let  her  honor  the  paternal  uncle  of  her  hus- 
band, his  spiritual  parents,  and  daughter's  sous,  the  childreti 
of  his  sisters,  his  maternal  uncles,  and  old  men  [vriddha 
(py\  and  unprotected  persons,  guests  and  females  [striyah 
(9)]'  l^hose  near  and  distant  kinsmen,  who  become  her 
adversaries,  or  who  injure  (her)  property^  let  the  king 
chastise  by  inflicting  on  them  the  punishment  of  robbery.f 

*  Pati-vratd  (composed  of  <pa/r  a  husband,  and  'trata*  a  religious  obli- 
gation) means  a  woman  who  never  violates  her  marriage  vow  :  whence  Mr. 
Cidebrooke  has  rendered  it  by  "  a  virtuous  wife,"  Krishna  Swdmi  Ajer  by 
^  a  chaste  woman,"  and  Baboo  P.  C.  Tagore  by  "  a  faithful  wife." 

i*  Id  Uie  D6ya-hk6ga  and  other  Bengal  authorities,  all  of  these  VacKanat 
or  tests  have  been  cited  as  of  Vrihaspaii,  while  in  the  Vivdda-chintdmani^ 
ytrg  tftroctoyg  and  Smritl-chandrikd  most  of  them  have  been  quoted  as  such 
■ad  the  rest  as  of  PbXjafati,  but  in  the  Vyavahdra-mayHkha  only  a  few  of 
tbem  have  been  cited  as  being  of  PbIjapati.  See  Ddyabhdgci,  Chap.  XI, 
Sect  i,  §  2/— Coieft.  JHg.  Vol,  III,  (Lond.  Ed.)  p.  458  ;—Vivdda-chintdman% 
pp.  SS9,290; — Vir-miirodoya  (sans.)  pp.  198-195  ^—-Smriti-chandrikdt  Chap, 
21,  Sect  i,G]s.  4and  12;  see  also  Mitdkihard  (Chap.  II,  Sect.  i.  S  .6)  in 
which  only  one  of  the  above  verses  has  b^en  cited. 

14 
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(A)  lu  Scripture]  In  the  Vfd4i  (which  aajs):  "She  who  » 
a  wife  (paint)  is  half  of  her  huBband's  body  (dtnmnahj  itself."* 
The  word  'dtmanaJC  means  body. — See  SmH.  Chan.  Chap.  XI, 
Sect,  i,  Clause  6. 


(i)  In  the  Code  of  law]  In  the  DlMrma  Shditra  (wherein  it  is 
laid  down  thus)  :  *'  Of  him  whose  wife  drinks  wine,  half  his  bodj 
sinks.  In  the  case  of  him,  half  of  whose  body  has  sunk,  no 
expiation  is  prescribed." — 76k/.,  CI.  7. 


*  If  the  wife  be  half  the  body  of  her  huobAnd,  may  8be  not  ezduaiTely 
take  his  wealth,  although  bodb,  or  other  male  descendants  be  living  ?  Ko ;  for, 
tlie  Scripture  says : — ''It  is  a  person's  own  soul  which  is  born  to  him  (or  her)  as 
a  son."  Manu  also  says: — " The  husband,  after  conception  by  his  wife,  be- 
couiGH  himself  an  embryo,  and  is  bom  a  second  time  here  below ;  fur  whidi 
reason  the  wife  is  called  jeSya,  since  by  her  he  is  l>om  (jdffote)  again."  (Cfa. 
IX,  r.  8.)  So  also  say  Sanku.\  and  Likhita  : — "Let  a  priest  take  the  hand  of 
a  woman  equal  in  class  :  the  bodies  of  his  ancestors  are  bom  again  of  her. 
Let  him  figuratively  address  his  own  soul  in  the  person  of  his  son  :  'Sprung 
from  the  several  limbs,  (es])ecially)  from  the  breast,  thou  my  soul  art  called 
son:  may  est  thou  live  for  a  hundred  years?  Fur  the  benefits  conferred  on 
]\nrents,  thou,  my  soul,  art  called  son ;  because  thou  deliverest  (trdjfOM) 
from  the  hell  called  *  put,'  therefore  thoit  art  named  (pnt'tra)  son."  And  it 
appears  from  the»e,  that  a  son  or  other  descendant  it  coniubstantial  with  tha 
father  and  other  ancestors.  (See  Culeb.  Dig.  Vul.  Ill,  p.  459.)  Fnrther,  MaVV 
and  ViSHNi- say  : — "Since  a  son  delivers  (trdyaie)hia  father  from  the  hell 
called  *  pul,'  therefore  he  is  named  *  puttni  by  the  Self -existent  himself.*'  (MaKCT 
9,138;  risHNU  15,43.)  So  says  also  Harita  :  "  Certain  hells  are  named  jivt 
and  chhinna-tantH,  a  sun  is  therefore  called  put-tra,  because  he  delivers  his 
father  from  those  regions  of  horror."  In  like  manner  Sankha  and  LiKHlTik 
declare  :  '*  A  father  is  exonerate<l  in  his  life-time  from  the  debt  to  his  own 
ancestors,  upon  seeing  the  coimtenance  of  a  living  son  :  he  becomes  entitled 
to  heaven  by  the  birth  of  his  son,  and  makes  his  own  debt  devolve  on  him.  The 
sacrificial  hearth,  the  three  redas^  and  sacrifices  rewarded  with  ample  gratui- 
ties, have  not  the  sixteenth  part  of  'the  efiiency  of  the  birth  of  an  eldest  eon." 
Thus  also  Manu,  Sa5KHa,  Likhita,  Visunu,  VASuiBHTHAandUARfTA  :  "Bf 
a  sou,  a  man  conquers  worlds  ;  by  a  son's  son,  he  enjoys  immortfdity  ;  and^ 
afterwards,  by  tlie  son  of  a  grandfion,  he  reaches  the  solar  abode."  (Maku  9  : 
187;  Vashishtiia  17-5;  Vishnu.  15-45).  Yaontavalkta  likewise  says: 
'*  The  continuance  of  race  and  attainment  of  heaven  depend  on  a  son,  grand- 
son  and  great-grandson  (1.  78).'*  Tims  since  the  sons  and  other  male  descen- 
dants produce  great  spiritual  benefit  to  their  father  or  ancestor  from  the 
moment  of  their  birth,  and  they  present  the  oblation-cake  at  the  parva$  to 
their  deceased  father,  the  proprietary  right  of  sons  and  the  reBt  is  ordained^ 
as  already  inferible  from  reasoning  ;  because  the  property  devolving  upon 
sons  and  the  rest  benefits  the  deceased ;  and  since  there  can  be  no  other 
purpose  of  speaking  of  the  various  benefits  derived  from  sons  aud  the  reat» 
while  ti  eating  of  inheritance,  it  appears  to  be  a  doctrine  to  which  Maku 
assents,  that  the  right  of  succession  is  grounded  solely  on  the  benefits  con- 
ferred. It,  therefore,  clearly  appears  that  the  estate  of  the  deceased  should 
go  first  to  the  son,  grandson,  and  great-grandson,  and  on  failure  of  the  son  And 
the  rest,  the  succession  should  devolve  on  the  widow  :  and  this  i»  reasonable. 
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fjj  In  popular  practice]  In  the  Shdstra  exhibiting  the  laws 
aanctioned  by  popular  usage  (wherein  it  is  provided) :  '*  Which 
learned  will  renounce  a  wife,  who  is  half  of  the  body  V* — Smri. 
Chan.  Chap.  XI,  Sect  i,  Clause  8. 

(i)  By  the  word — ''  Agni-hotra**  (  used  in  the  text )  is  meant 
|he  fire  belonging  to  the  consecrated  hearth, — Ibid,  CI.  12. 

(J)  <  PaH-vratd'  is  thus  defined  by  HiRfxA  :  <'  She,  who  suffers 
pain  when  her  lord  endures  it  (that  is  becomes  affected  in  mind 
by  similar  anguish),  is  cheerful  when  he  is  so,  in  his  absence 
pines  nnder  the  anguish  of  separation,  and  is  squalid  (  through 
the  neglect  of  ornament  and  dress),  and  who  dies  when  he  expires 
( that  is  follows  him  in  death)  is  considered  a  pati-vratrd  sdcU^u^** 
Vide  Coleb.  Dig.  Vol.  Ill,  (Lend.  £d.)  p.  462. 

Bat  here  *p<Ui-vratd*  (a  faithful  wife)  means  a  cha$U  wife. 
^*  Faithful  wife''  does  not  here  signify  one  who  immolates  herself 
on  the  funeral  pile  of  her  husband,  for  she  cannot  then  inherit 
her  hnsband's  estate. —  VL  ChL  (Saru.)  p.  152.  See  P.  C.  Tagore's 
English  Translation,  page  290. 

A  chaste  woman  (pati-vratd)]  A  virtuous  woman  or  one  that 
lives  with  her  husband,  associatiug  with  him  in  the  performance 
of  the  rites  ordained  by  the  SnUi  and  Smriti,  and  observing 
fiuiting,  and  otl^er  religious  ceremonies. — Smri,  Chan,  Chap.  Xi, 
Seot.  i.  Clause  12. 

The  term  ndri  (  woman  )  means  a  wife  of  the  rank  of  a  patnl. 
Thiat  she  is  such  a  wife  is  apparent  from  her  being  said  to  be  the 
partaker  of  consecrated  fire.  To  a  wife  competent  to  associate 
with  her  husband  in  the  performance  of  religious  rites,  Vrihas- 
FATI  gives  preference  over  the  brother  and  like  iu  point  of  per- 
fbnning  the  rites  relating  to  the  manes. — Ibid.,  CI.  13,  14. 

(mj  Base  metals]  Brass,  lead,  and  the  like. — Smri,  Chan, 
dap.  XI,  Sect,  i,  CI.  20. 

(nj  With  presents  offered  to  the  manes  (havyamy]  With  boiled 
rice  QfTered  in  honor  of  departed  ancestors. — Ibid. 

(o)  By  pious  liberality  {purtamy]  By  presents,  &a,  made  for 
the  construction  of  wells,  tanks,  and  the  like. — Ibid, 

Here  by  the  mention  of  the  srdddhas  that  a  widow  must  per- 
fimDy  it  is  meant  that  she  shall  also  peiform  the  deceased's  srdd- 
dka»  prior  to  the  Bapindi-harana,  and  also  celebrate  obsequies 
aanoally,  and  take  the  estate  of  her  lord.  What  has  been  said 
a|x)Te  is  applicable  to  the  estate  of  such  husband  as  has  been 
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separated  from  his  co-heirs. — Ft.  Chi.  Sana.  pp.  151,  15?.  See 
P.  C.  Tagore's  Translation,  page  290. 

(p)  The  term  *'  old  men  (vrtddah)"  signifies  also  learned  men ; 
for  it  is  exhibited  in  the  Dictionary  of  Ahaba  among  the  Sjuo- 
njma  of  learned. — Coleb.  Dig.  Vol.  Ill,  (Lond.  Ed.)  p.  460. 

(q)  Females]  The  widows  of  her  husband's  sons  and  the  rest. 
—Ibid. 

Kule.  The  rule  hence  inculcated   is,  that  a  patni  having  taken 

the  entire  property  of  her  husband  inclusive  of  immovablet, 
must,  by  presents  to  the  relatives  of  her  husband  in  propor- 
tion to  the  wealth  (derived  by  her),  perform  acts  (within  the 
competence  of  a  female  to  perform)  calculated  to  obtain  final 
happiness  for  her  lord  and  herself. — V{.  Mi.  (Sana.,)  page 
193.— Fide  Smri.  Chan.  Chap.  XI,  Sect,  i,  CI.  21. 

Rul«.  Therefore,  in  the  case  contemplated  by  Sanoraha-kAra, 

the  only  rule  that  can  be  recognised  is  that  the  qualifica- 
tions described  by  Vriddha  Manu*  are  all  that  are  required 
in  a  female  to  entitle  her  to  inherit  the  whole  estate.-^ 
SmH.  Chan.  Chap.  XI,  Sect,  i,  CI.  55. 

Authority.  ViSHNU : — The  wealth  of  him  who  leaves  no  male  issue 
goes  to  his  wife ;  on  failure  of  her,  to  his  daughter ;  if  there 
be  none,  to  the  father  ;  if  he  be  dead,  to  the  mother ;  on 
failure  of  her,  to  the  brothers ;  after  them,  to  the  brothers* 
sons ;  if  none  exist,  it  passes  to  near  kinsmen  [bandhus  (vj]  ; 
in  their  default  to  distant  kinsmen  [aakxdyaa  (sj]  ;  on  fai- 
lure of  these,  to  the  pupil ;  in  his  default,  to  the  fellow-8tu« 
dent  in  theology,  for  want  of  these,  the  property,  excepting 
that  of  a  Brahmin,  escheats  to  the  king.f 

(rj  By  *  Bandhus*  is  here  meant  sapindas  or  kinsmen  allied  by 
funeral  oblations  ;  and  by  '  sakulycu^*  persons  from  the  same  pri- 
mitive stock  (ia-gotras). —  Vi,  Chi.  (Sans.)  p.  151. 

Here,  by  Bandhtu  is  meant  sapindaa,  and  by  '  sakidya/  is  meant 
persons  of  the  same  gotra  or  primitive  stock ;  because  if  the  term 


*  See  ante,  page  102. 

t  This  text  of  Vishnu  being  in  proee,  is  cited  with  some  variationft  in 
the  reading,  and  ia  not  to  be  found  in  f udl  in  all  of  the  books  in  which  it  ia 
quoted.  Vide  Vi.  Mi.  (  Sana.)  p.  195  ;—  Vi.  Chi.  p.  288 ;— Htl.  In.  Chap.  IV, 
Sect,  i,  g  e;—Smri.  CAon.  Chap.  XI,  Sect,  ir,  CI.  9.— Fyav.  ifoyik.  Chap, 
iy.  Sect,  yiii,  §  14. 
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handkMM  be  taken  here  to  mean  the  father's  handkiu,  and  the  rest, 
to  be  hereafter  enumerated/  then  there  would  be  a  deyiation 
from  the  order  of  succession  laid  down  by  the  prince  of  con- 
templative sages  (YiJNAyALKTA).t  //W:  .  -p^^y  ^  fBS  • 

In  condusiouj  it  is  to  be  understood,  that  the  law  allowing  Conduiioo. 
a  patni  to  take  the  entire  share   of  her  husband,  is  appli- 
cable to  the  case  of  a  parcener  dying  divided,  and  without 
re-union. — Smri.  Chan.  Chap.  XI^  Sect,  i,  CI.  54. 

*'  Patni  (wife)''  signifies  a  woman  espoused  in  lawful  wed-  ^^^^^  di»fiutd. 
lock;   conformably    with  the  etymology  of  the  term  as 
implying  in  a  connection  with  religious  rites.J — MiU  In. 
Chap.  II,  §  5. 

By  the  term  'Patni'  is  meant  a  woman  espoused  in  lawful 
wedlock,  according  to  a  rule  ot  Pdnini. —  Vir.  Mi,  {Sana). 
page  193. 

At  present,  howeverj-^ 

83.  A  woman  of  the  same  class  with  her  hus- 
band  and  espoused  in  lawful  wedlock  can  alone  be 
a  patni,  marriage  with  a  damsel  of  an  unequal  class 
liaving  been  prohibited  in  the  kali  age.§ 

Vrihat  Ndradiya  Purdna  after  citing  "  Undertaking  sea  Authority. 
voyages  (to  circumnavigate  the  ocean);  the  carrying  of 
(kamandalu  or)  waterpot  (by  a  householder) ;  the  marriage 
of  twice-born  men  with  damsels  unequal  in  class : "  adds, 
**  The  wise  have  declared,  that  these  practices  must  be  avoi- 
ded in  the  kali  age/'— Vide  Caleb.  Dig.  Vol.  III.  (Lend.  Ed.) 
page  141. 

The  Aditya  pur6na  too,  after  citing  '^  The  filiation  of    Authority. 
any  but  the  dattaka  and  aurora  is  not  admitted ;  and  also 

_       J 

*  Vide  Sect.  IX.  f  See  atUe,  page.  99. 

t  CmiformMy  wUh  the  eiipnoloffy]  A  rule  of  grammar  contoiDed  in  the 

pd^ini. 

Aooordlng  to  Amaba's  definition — Patni  is  a  wife  who  is  married  in  the 
legal  form,  who  is  (as  it  were)  a  second  self  (to  the  husband),  and  who  is 
p|i  aModate  in  religious  rites. 

f  See  the  Chapter  on  Marriage, 


no 
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the  marriage  of  regenerate  inea  with  girls  of  unequal  class/' 
and  other  parts  of  law,  proceeds — "  These  (practices)  were, 
at  the  beginning  of  the  kali  age,  judicially  abrogated  by 
wise  legistators  with  an  intent  of  securing  mankind  from 
evil.  The  ordinances  of  Sddhiia*  are  of  equal  authority 
with  the  vedaa. —  Vide  Ooleb,  Dig.  Vol.  Ill,  (Lond.  Ed.) 
page  142. 

The  marriage  of  a  ShUdra  with  a  woman  of  another  class 
has  been  prohibited  by  Manu  himself,  who  says : — 

"  For  a  Shiidra  is  ordained  a  wife  of  his  own  class,  and  no 
other ;  all  produced  by  her,  shall  have  equal  shares,  though 
she  have  a  hundred  sons. — Chap.  IX,  v.  157. 

Vyavatihd.  84*  According  to  the  Smriti-chandrikd,  even  of 
the  wives  of  the  same  class,  she  who  was  married 
by  being  bought  is  not  entitled  to  inherit  from  her 
husband,  by  reason  of  her  not  being  a  patnit  and, 
as  such,  not  being  entitled  to  perform  ardddhas  and 
other  religious  rites  and  ceremonies. 

The  wife,  ^patni'  means  a  wife  lawfully  wedded  in  ona 
of  the  approved  forms  of  marriage,  Brahmc^  or  the  like, 
capable  of  conferring  on  the  wife  a  power  to  associate  with 
her  husband  in  the  performance  of  religious  sacrifices ;  it 
being  also  declared  by  Pdnini  that  ''  the  term  'p(Uni'  (a 
wife),  anomalously  derived  from  ^patV  (husband),  is  em- 
ployed when  connection  with  sacrifices  (meaning  religions 
rites)  is  indicated.^'  The  term  '  PatnV  applies  to  a  wife  of 
no  other  kind.  Hence  a  wife  bought  (as  in  daura  marriage 
&c.,)  is  not  called  ''pat7ii,**  there  not  being  in  her  that  con- 
nection with  religious  rites  which  is  essential  to  a  'patTiL* 
Accordingly  in  another  Smriti:  ''That  woman  who  has  been 
purchased  for  value  paid  is  not  styled  a  '  PatnC ;  she  asso- 
ciates neither  in  rites  relating  to  deities,  nor  in  rites  relating 
to  the  manes.  The  learned  call  her  a  slave  {ddsi).'* 
When  a  wife  is  not  a  '  patni'  she  is  capable  of  conferring 
temporal  benefits  only.  In  order  to  show  that  a  wife,  not 
being  a  ^patnf  is  incapable  of  conferring  spiritual  benefits, 


Authority. 


*  By  iddhw  is  here  meant  the  holy  sages  and  legislators. 
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it  is  said  that  the  learned  call  such  a  wife  a  slave  or  "  ddsi." 
Hence^  by  the  term  **  patni*  being  used  in  the  text  of  Vri- 
HASPATI  above  quoted,  before  the  phrase  "  takes  his  share," 
it  is  shown  that,  to  entitle  a  widow  to  inherit  the  estate  of 
her  husband,  it  is  essential  that  she  should  have  been  capable 
to  perform  the  rites  relating  to  the  tnanes  and  the  like. 
jSmri.  ekan.  Chap.  XI,  Sect,  i,  CI.  9-12. 

FrajJLpati,  therefore,  points  out,  by  the  following  passage^ 
that,  to  such  a  paJtni  alone,  the  right  of  inheritance  attaches, 
as  is  capable  of  maintaining  by  her  chastity  the  religious  rites 
prescribed  by  both  the  scripture  and  the  code  of  law.  ''  Dying 
before  her  husband,  a  chaste  woman  [ndH]  partakes  of  his 
consecrated  fire  [agnirhoti^,  or  if  her  husband  die  [before 
her],  she  shares  his  wealth.  This  is  a  primeval  law/' — Ihid., 
CI.  13.    See  ante  p.  104. 

85.  But  according  to  the  Vlr-mitrodaya,  a  vfito  VyavoBM. 
married  as  above  is  not  entitled  to  inherit  only  in 
the  case  of  there  existing  a  wife  married  in  one  of 
the  approved  forms,  whence  it  is  inferred  that 
according  to  that  authority  the  former  is  entitled 
to  inherit  on  failure  of  the  latter. 

"The  word  paini  being  used,  it  appears  that  a  wife  married  Authoritj. 
in  the  Atura*  or  any  other  (disreputable)  form  is  not  en- 
titled to  inherit  in  the  event  of  there  existing  another  wife 
married  in  one  of  the  approved  forms.  Thus  a  text  of  law : — 
''A  woman  who  has  been  purchased  for  value  paid  is  not 
styled  a  **patnr  :  she  associates  (with  her  husband )  neither 
io  the  rites  relating  to  deities,  nor  in  the  rites  relating  to 
the  manes.  The  Learned  call  her  a  slave  (ddsiy  Here 
calling  her  'a  slave'  is  to  intimate  that  she  is  incapable  of 
associating  (with  her  husband)  in  the  performance  of  re- 
ligious rites,  and  not  that  she  should  be  treated  as  a  slave ; 
since  by  being  married  (to  her  husband,)  she  cannot  be 
another's  wife.  Therefore,  by  the  expression  **  she  asso- 
ciates neither  in  the  rites  relating  to  deities,  nor  in  the  rites 
relating  to' the  man68,"  she  is  only  prohibited  from  asso- 
ciating (with  her  husband  in  the  performance  of  such 
^- — 

*  When  matrimony  is  contracted  by  giving  property  or  paying  money  to 
the  governor  or  gnaixMan  of  the  bride,  it  is  called  4tura  marriage.  See  the 
Chapter  on  Marriage. 
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rites).  Thus  by  the  (use  of  the)  term  'painf  it  is  iiiti- 
mated  that  to  entitle  her  to  inherit  (from  her  husband)  it 
is  essential  that  she  should  hare  been  capable  of  perform- 
ing the  rites  relating  to  the  maiiea  and  the  rest.  Accord- 
ingly Prajapati,  (by  the  following  text,)  points  out  that 
the  wife  who  is  capable  of  associating  (with  her  husband) 
in  the  performance  of  the  rites  prescribed  in  the  Veda  and 
Smriti,  and  who  is  pati-vratd,  is  alone  entitled  to  inherit 
the  estate  (of  her  husband) : — **  Dying  before  her  husband, 
a  chaste  (pati-vratd)  woman  partakes  of  his  consecrated  fircf 
(agnuhotra),  or  if  her  husband  dies  (before  her),  she  shares 
his  wealth/'*— y<  Mi.  (Sana.,)  p.  193. 

The  right  of  a  widow  [pa^mj  to  inherit  arises  only  where 
the  husband  dies  divided  in  estate.'f  Accordingly  Vrihas- 
PATI : — "Whatever  property  a  man  possesses  of  every  kind 
after  division,  whether  mortgaged  or  other,  the  wife  [Jdyd] 
shall  take  after  the  death  of  her  husband,  with  the  excep- 
tion of  fixed  property."(«)-*'jSmri.  CAan.  Chap.  XI^  Sect  i^ 
Clause  23. 

The  purport  of  the  text  is,  whatever  is  the  property  of  a 
deceased  husband,  whether  consisting  of  movables  or  im- 
movables, whether  pledged  or  otherwise,  the  widow  alone 
takes,  where  the  husband  was  a  divided  member  of  the 
family.— /6id  CI.  24. 

The  word  '  Jdy£,  used  in  the  above  text  of  V^filHASPATI, 
means  a  wife  who  is  a  '  patni/^^Ibid.  CI.  25. 

(a)  With  the  exception  of  fixed  property]  This  exception  is 
applicable  to  a  patn{  who  has  not  even  a  daughter,  for«  if 
it  were  to  be  held  applicable  to  every  widow  generally,  the 
passage  would  be  inconsistent  with  that  of  Pjei;ajapati: 
''  Having  taken  his  movable  and  immovable  property,  the 
precious  and  base  metals,  the  grains,  liquids,  and  the 
clothes,  &c."* — Ibid.  Clause  25. 

The  inconsistency  cannot  be  attempted  to  be  removed  by 
saying  that  tlie  text  of  VfiiHASPATi  is  applicable  to  a    case 

*  Ante  pages  104,  105. 
+  Frora  its  being  laid  down  that  a  widow  becomes  entitled  to  miceeed 
where  the  husband  diex  divided,  it  is  understood  that  where  the  huaband 
dies  undivided,  his  father,  brother,  or  the  like,  who  lived  in  union  with  l^jm 
takes  the  property  of  the  issueleu  man. — SmrL  Chan.  Chap.  XI,  S«ot.  i. 
Clause.  25. 
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where  the  husband  dies  undivided,  or  where  the  widow  does 
not  lead  a  virtuous  life. — SmH.  Chan.  Chap.  XI,  Sect  i, 
Clau8e26. 

To  prevent  any  such  construction  being  put  upon  the 
passage,  the  same  author  [Vbihaspati]  has  stated : — ''  Even 
if  virtuous,  and  if  partition  have  been  made,  a  woman  is 
DOt  fit  to  enjoy  real  property."  The  object  of  this  passage 
ia  to  explain  that  real  property  being  the  means  of  subsist- 
ence among  the  descendants  of  a  Hind(i  family,  is  inherit* 
able  only  by  a  widow  that  has  got  issue,  and  that  therefore 
a  widow  [patni]  having  no  issue,  has  no  title  to  inherit 
the  property  although  she  may  be  virtuous  and  the  family 
divided. — Ibid.,  CI.  27.     Consequently, 

According  to  the  SmritUchandrikd — 

86.    The  widow  who  has  no  daughter  cannot    v^ava$thd. 
inherit  the  immovable   property   of  her  husband, 
notwithstanding  that  she  oe  yirtuous  and  the  pro- 
perty divided,   but  she  alone  who  has  a  daughter 
inherits  immovahle  as  well  as  movable  property. 

*        

As  for  this  text  of  Vrihaspati  :  "Whatever  property  a 
man  possesses,  of  every  kind,  after  division,  \vhether  mort- 
gaged, or  other,  that  the  wife,  [in  whatever  form  married, 
jdyd]  shall  enjoy  after  the  death  of  her  husband,  with  the 
exception  of  fixed  property.  Even  if  virtuous  and  if 
partition  have  been  made,  a  woman  is  not  fit  to  enjoy  real 
property"  it,  according  to  the  Smriti'ChandHkd,  refers  to 
a  irife  who  has  not  [even]  a  daughter,  for  a  woman  having 


Further 
A  uthority. 


Annotations- 

86.  According  to  the  doctrine  of  the  Smrili-Chandrikd,  which  is 
of  great  and  paramount  authority  in  the  south  of  India,  a  widow, 
being  the  mother  of  daughters,  takes  her  husband's  property  both 
movable  and  immovable,  where  the  family  is  divided  ;  but  a  child- 
leas  widow  takes  only  the  movable  property.  Where  there  are  two 
widows  one  the  mother  of  daughters  and  the  other  childless,  the 
Ibnner  alone  takes  the  immovable  estate,  and  the  movable  pro- 
perty is  equally  divided  between  them.— i/ac;i.  H.  L.  Vol.  I,  p.  21. 
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a  daughter  obtaiDS  the  fixed  property  also.  MAlXHAVA,  again; 
eousiders  it  to  relate  to  the  prohibition  of  sale,  or  othet 
tranafer  of  real  property,  by  a  widow,  without  the  concar-. 
rence  of  the  heirs. — Vyav,  MaytL  Chap.  IV,  Sect,  viii,  §  3. 

The  author  of  the  Vfra-mitrodoya,  however,  disapproves  of 
the  above  doctrine  of  the  Smi'iti'ChandHkd  by  saying 
that  as  the  doctrine  in  question  is  not  laid  down  in  the 
Madana-ratna,  MUdkakard,  Kalpa-taru,  and  (in  the  bool^ 
of)  Haldyudha  and  all  other  books,  the  same  must  be  a 
groundless  one.— Vtcia  Fi.  Mi  {Sana.)  p.  19d« 

Passages,  adverse  to  the  widow's  claim,  likewise  occur 
Thus  NAbada  has  stated  the  succession  of  brothers,  though 
a  wife  be  living  \  and  has  directed  the  assignment  of  a 
maintenance  only  to  widows. — '^  Among  brothers^  if  any 
one  die  without  issue,  or  enter  a  religious  order,  let  the 
rest  of  the  brethren  divide  his  wealth,  except  the  wife's 
separate  property.  Let  them  allow  a  maintenance  to  hia 
women  for  life,  provided  these  preserve  unsullied  the  bo^ 
of  their  lord.  But,  if  they  behave  otherwise^  the  brethren 
may  resume  that  allowance."  Manu  propounds  the  succes-. 
sion  of  the  father,  or  of  the  brother,  to  the  estate  of  one 
who  has  no  male  offspring :  *'  Of  him,  who  leaves  no  son, 
the  father  shall  take  the  inheritance,  or  the  brothers."  He 
likewise  states  the  mother^s  right  to  the  succession,  a3 
well  as  the  paternal  grand-mother's :  ''  Of  a  son  dying  ohild-. 
less,  the  mother  shall  take  the  estate,  and,  the  mother  also 
being  dead,  the  father's  mother  shall  take  the  heritage.** 
Sankha  also  declares  the  successive  right  of  brothers,  and 
of  both  parents,  au4  lastly  of  the  eldest  wife  :  ''  The  wealth 
of  a  man,  who  departs  for  heaven,  leaving  no  male  issue, 
goes  to  his  brothers.  If  there  be  none,  his  father  and 
mother  take  it :  or  his  eldest  wife."  KItyIyana  too  says^ 
''  If  a  man  die  separate  from  his  coheirs,  let  his  father  take 
the  property  on  failure  of  male  issue ;  or  successively  the 
brother,  or  the  mother,  or  the  father's  mother.'' — Jtftt.  In. 
Chap.  II,  Sect  i,  §  7- 

But  YijnAneswara,  the  author  of  the  Mitdkehard, 
after  fully  discussing  the  matter  set  forth  in  the  passages 
that  arc  a<iver»e   to  £^   widow's  claim,    has  laid   dowi^   c^ 

(ollow.s :— 
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*'  Tkerefortt  it  is  a  willed  rule,  that  a  wedded  vjife,   being  Settled  rwla. 
cAoi^   Ukes  the  uhole  edate  of  a  man,  who  being  separated 
from  hia  co-heirs  and  not  subsequently  re-united  with  them, 
dies  leaving  no  male  issue" — Mil.  lu.  Chap.  II,  Sect,  ii, 
paragraph,  39. 

The  above  is  followed  and  adopted,  though  not  exactly 
ia  the  same  words^  iu  all  the  Digests  of  the  Beuares  and 
other  schools. 

Thus  the  Virchmiirodaya : — "  It  is  a  settled  rale  that  the  Settled  nile. 
widow  of   a  mau   who  was   separated   from    his  co-heirs 
and   Dot  subsequently   re-uoited   with    them,    inherits  his 
estate  in  default  of  heirs   down   to   the   great-grandson   in 
the  male  line.'' — Vi.  mi.  (Sans.)  p.  199. 

So  the  Vivdda-^JUntdma/ni : — "  The  conclusion  is  that,  ConoliisioiL 
on  failure  of  (heirs),  down  to  the  great-grandson  of  her 
husband,  the  chaste  wife  is  entitled  to  inherit  his  estate. 
What  is  said  above,  is  applicable  to  the  case  of  a  husband 
who  has  taken  his  share  from  his  co-heirs." — Vi.  Ch.  (Sans.) 
page  152.  See  P,  0.  Tagore's  Translation  pp.  290,  291. 

So  also  the  8mriti-chandrik& : — ^"In  conclusion  it  is  to  be  C«ncluBi«B. 
understood,   that  the  law,  allowing  a  patni  to  take   the 
entire   share  of  her   husband,  is  applicable  to  the  case  of  a 
parcener    dying    divided  and     without   re-union.'' — Smri. 
Okan.  Chap.  XI,  Sect.  I,  Ci.  54. 

87.  A  widow  being  entitled  to  inherit  the  divided  VyavcuM. 
share  or  property  of  her  late  husband,  it  has  been, 
by  parity  of  reasoning,  determined  that,  she  is 
entitled  to  inherit  also  such  property  as  was  sepa-* 
xatelj  acquired  or  held  by  him,  or  what  was  vested 
ia  hmit  though  the  enjoyment  thereof  was  post- 
poned tUl  after  a  contingency.* 

Because  such  property  sot  being  held  in  common  with  any      Reaaon. 
oae  else,  is  of  the  nature  of  a  divided  property. 

•  Vide  Preoedents,  pp.  244— 251,  443. 
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vyavaithd,  88.  The  term  *' chaste  or  virtuous/*  and  the 
expression  "  keeping  unsullied  the  hushand's  hed** 
&c.*  heing  used,  as  a  qualification  of  the  widow 
entitled  to  inherit,  it  follows  that  an  unchaste  wo- 
man is  not  entitled  either  to  take  inheritance  or  to 
hare  maintenance. f 

ReasoiK  Inasmuch   as  she   is  incompetent  to  perform   the  rites 

relative  to  deities  and  manes ;  and  even  if  she  do  perform 
them,  the  performance  of  such  acts  by  her  is  vain  and  fruit- 
less.   Thus — 

VyAsa; — 0  Ai*undhati!  gifts,  fastings,  religious  rites, 
and  good  acts  of  unchaste  women  are  vain  ;  their  religious 
merits  also,  O,  spotless  beauty,  are  fruitless.J — v.  734  of 
Chapter  137  called  the  Parijita-harana  of  the  book  enti- 
tled the  HaH'ban,8a  in  the  Malid-bhdrata. 

Authority.  A  wife,  if  faithful  to  her  husband,  takes  his  wealth  ;  not  if 
she  be  unfaithful. — Vyav.  MayH,.  Cliap.  IV,  Sect,  viii,  §  2. 


Authority. 


Authority. 


Authority. 


KAtyIyana  :— Let  the  widow  succeed  to  her  husband's 
wealth,  provided  she  be  chaste. —  Vyav,  MayA,  Chap.  IV, 
Sect,  viii,  §  2; — MiL  In.  Chap.  II,  Sect  ii,  §  2. 

KiXYATANA  r — A  widow  who  does  malicious  or  injurious 
acts  (a),  who  has  no  sense  of  shame,  who  squanders  away 
money,  and  who  is  bent  upon  committing  adultery,  is  held 
unworthy  of  wealth  [dkana  f6)]§. — Smri.  Chan,  Chap.  XI, 
Sect,  i,  CI.  47. 

fbj  Wealth  (dhana)  means  wealth  or  a  share  of  laud  assigned 
for  mainteunnce,  kc, — Ibid, 

The  meaning  is,  that  a  widow,  subject  to  any  of  the  four 
vices  above  described,  is  not  entitled  to  ei\joy  the  mainte- 

•  Ante  pages  102,  105,  107,  115.     t  Vide  Precedents,  pp.  251^258,  402,  403. 

X  Tide  B.  L.  R.  Vol.  V.  p.  869. 

§  The  translation  of  the  above  text  as  contained  in  the  Vyavokdra  MiSjf^ 
hhat  and  Vivdda-chint&manlf  differs  in  some  respects  from  the  above,  luid 
slightly  from  each  other.  See  Vyav,  May^.  Chap.  lY.  Sect.  YIII  %  8,  and 
Vi.  Chi.  p.  2«5. 
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nance  so  allotted.    The  term  ''  dhana  (wealth)''  used  in  the 
text,  refers  also  to  food  and  raiment. — Ibid. 

(a)  Who  does  malicious  or  injurious,  acts,  dso.]  This  shows 
that  the  kiudred  should  demand  the  peculiar  property  from  such  a 
woman. —  Ft.  Chi.  p.  366. 

NIraDA: — Let  them  (i.  e.  brothers)  allow  a  maintenance  Authority. 
to  his  (the   deceased   brother^s)   women   for   life,   provided 
these  preserve  unsullied  the  bed  of  their  lord.     But,  if  they 
behave  otherwise   (cj,  the  brethren  may  resume  that  allow- 
ance.* 

fej  If  they  behave  otherwise.]  If  they  pursue  an  iucoutinent 
course. — Smri.  Chan.  Chap.  XI,  Sect,  i,  CI.  48. 

YAjnayalkta  :— Their   childless    wives     who     preserve  Authority. 
chastity  must  be   supplied  with  food  and  apparel ;  but  dis- 
loyal and  traitorous  {d)  wives   shall  be  bauished  from  the 
habitation.— Coleb.    Dig.    VoL     III,    (Lon.    Ed.)   p.   324. 

fdj  Traitorous  wives]  This  term,  according  to  the  Ratndkara, 
positively  denotes  treason,  such  as  the  attempt  to  admiuister 
poison  or  the  like,  not  merely  a  contentious  spirit.  Consequently 
the  same  married  wife  who  ought  to  be  banished  from  the  habit- 
ation by  her  husband,  shall,  in  like  manner,  be  expelled  by  his 
brothers  and  the  rest — Ibid. 

For  other  authorities  on  the  above  point  see  the  Chapter 
on  "  Exclusion  from  Inheritance.^' 

PbajIpati,  therefore,  points  out,  by  the  following  passage.  Authority. 
that^tosuch  a  'pcUni  alone,  the  right  of  inheritance  at- 
taches, as  is  capable  of  maintaining  by  her  chastity  the 
religions  rites  prescribed  by  both  the  Scripture  and  the  code 
of  law.  "  Dying  before  her  husband,  a  chaste  woman  [n^/ij 
partakes  of  bis  consecrated  fire  [agni-hotra'],  or  if  her  hus« 
band  die  [before  her],  she  shares  his  wealth.  This  is  a 
primeval  law." — Smri.  Chan.  Clause  12. 

By  the  word  *'Agnirhotm"  used  in  the  text,  is  meant  the  fire 
belonging  to  the  consecrated  hearth.  — ^mW.  Chan.  Chap.  XL 
Sect  i.  Clause  12. 


*  MU,  In.  Chap.  II,  Sect,  i,  §  7  'y—Smri,  Chan.  Chap.  XI,  Sect,  i,  aause 
48  i—Vyar.  Ma^.  Chap  IV,  Sect,  viu,  §  6. 
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vyavatthd.  gQ^  ^  widowed  woman  suspected  of  itaconti* 
nence  is  not  also  entitled  to  take  inheritance^  but 
is  to  have  a  maintenance. 

Authority.  "  If  a  woman,  becoming  a  widow  in  her  youth,  be  bead- 
strong,  a  maintenance  must  in  that  case  be  given  to  her  for 
the  support  of  life/'  This  passage  of  HIbita  is  intended 
for  a  denial  of  the  right  of  a  widow  suspected  of  inconti- 
nency^  to  take  the  whole  estate.  From  this  very  passage 
[of  HJlRITa],  it  appears  that  a  widow,  not  suspected  of  mis- 
conduct, has  a  right  to  take  the  whole  property. — Hit.  In. 
Chap.  II,  Sect.  i.  §  37. 

With  the  same  view,  Sanrha  has  said  '^  Or  his  eldest 
wife/'  Being  eldest  b^  good  qualities,  and  not  supposed 
likely  to  be  guilty  of  mcontinency,  she  takes  the  whole 
wealth ;  and,  like  a  mother,  maintains  any  other  headstrong 
wife  [of  her  husband.]  Thus  all  is  unexceptionable. — lb.  §  83. 
So  also  Miira  Miara.  See  Vt,  Mi.  {^ans,}  p.  198. 

Authority.  Where  a  widow  is  suspected  of  incontinency  the  mode 
prescribed  by  HAbita  is  to  be  adopted  even  where  the 
widow  is  of  the  rank  of  a  patn(  and  belongs  to  a  divided 
family.  "  If  a  woman  becoming  a  widow  in  her  youth,  be 
headstrong,  a  maintenance  must,  in  that  case,  be  given  to  her 
for  the  support  of  life."  Headstrong]  cruel,  obstinate,  and 
one  against  whom  there  is  a  balance  of  presumption  of  in* 
continence. — Smri.  Chan.  Chap.  XI,  S.  i,  CL  50. 


Authority. 


Even  a  mere  maintenance  is  for  a  woman  suspected  of 
incontinence,  from  this  text  of  HlfifTA  'Mf  a  womanj 
becoming  a  widow  in  her  youth,  be  headstrong  [suspected  of 
incontinence  (d)],  a  maintenance  must,  in  that  case,  be  given 
to  her  for  the  support  of  life," — Vyav.  Maya.  Chap.  IV, 
Sect,  viii,  §  9. 

(d)  Headstrong,  according  to  the  MUdkshard  means  svqpcot- 
ed  of  incontinence. — Ibid, 

This  establishes  our  argument  (The  wife,  if  faithful  kc.") 
that  a  lawfully  married  wife,  restrained  (in  her  conduct) 
takes  the  wealth. —  Vyav.  MayA,  Chap.  IV,  Sect,  viii,  §  9. 
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90.     The  widow,  as  heir  to  her  husband^  inherits   ^y«»«Md. 
only  such  property  as  belonged  to,  or  was  vested 
in,  him,   or  as  he    was  entitled  to,  though  not 
possessed  of;  but  not  such  property  as  would  have 
devolyed  on  him  had  he  outlived  its  owner.* 

9X*    Where  there  are  two  or  more  widows  free  yyavoMthd. 
from  any  disqualifying  defect,  they  inherit  their 
husband's    property   equally  and  simultaneously, 
and  even  if  they  choose,   may  divide  it  equally 
among  themselves. f 

But  if  there  be  more  than  one  (wife),  they  will  divide  it  Aathoritj; 
and  take  shares. — Vyav.  JUayA.  Chap.  lY,  Sect,  viii,  §  9. 

The  singular  number  is  used  to  denote  the  class  or  caste,  Authority. 
80  if  a  man  leave  several  wives,  of  the  same  caste  with,  or 
of  a  different  caste  from,  him,  then  all  of  them  divide  and 
take  their  husband's  estate  in  due  proportions. —  VL  Mi. 
{Sana.)  p.  193. 

So  also  the  Mitdkshard  which  savs  \ — ''  The  singular  num-  Authority. 
ber  is  used  to  denote  caste  or  class^  so  if  there  be  several 


AnnotationB. 

91.    If  there  be  more  ibm  one  widow,  their  rights  are  equaL^Maen. 
JL  L,  VoL  I,  p,  19, 


*  8m  FreeedeDia,  pp.  242—251.     f  See  Precedents,  pp.  255—259, 278, 403. 

See  alio  In  the  6ood9  of  Dadoo  Mania^   Ist  September  1862,  IikL  Jur. 

October  ^thf   1862,   ^age  59,  before  the  High  Court  of  Bombay  where 

Amoold,  J.,  said :  "  This  dootrine  haa  been  followed  by  the  late  Supreme 

Courts  in  a  caae  of  the  goods  of  Chapa  Judoo,  decided  on  the  22nd  of  June 

1861,   ol  which  we  have  been  furuished  with  a  note  by  the  Chief  Justice, 

vhere  the  Court,  after  consideration,  and  obtaining  answer  from  the  $h4stfU 

oi  the  Sadr  Aduwlut   and  at  Poona,  held  that,    '  if  there  be    more  than 

one  widow,  ai^h  of  them  is  entitled  to  an  equal  share  of  the  property.' 

It  ^ipean  from  those  answers  that,  although  the  author  of  the  MayiMft 

cites  no  test  in  support  of  his  opinion,  such  tests  are  to  be  met  with  in  the 

FSnMntlro<fctya»  an  authority  oi  the  BeniM'es  School,  and  Ma<maghten*s  Prin- 

cifkles  of  Hindu  Law,  a  worli  of  authority  in  Bengal.     It  is  also  said,  page  19, 

Uuit  if  there  be  more  than  one  widow,  their  rights  are  equal.    The  case  in 

Morton's  Beports,  page  814,  handed  up  to  us  yesterday  by  Mr.  Westropp, 

ahewa  that  this  rule  was  acted  upon  by  the  Supreme  Court  in  Calcutta  as 

evlj  as  the  year  1791,  and  in  Morley's  Digest  (N.  S.)  Vol.  i,  p.  180,  [para.  15] 

W«  ^4  an  instance  of  its  beiug  acted  upou  iu  this  North- Western  Provinces 
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wives  of  the  same  caste,  and  of  different  castes,  they  divide 
and  take  the  wealth  in  due  proportions. — Mit  Sans.  p.  207. 

The  original  of  the  above  passage  has  been  omitted  in 
Colebrooke^s  translation  between  Paras.  5  and  6,  Chap.  11^ 
Sect.  i. 

Vyavoiihd.  92.  At  present,  however,  only  the  wedded  wives 
of  the  same  class  with  their  husband  are  Patnia; — 
so  if  there  be  several  such  widows,  they  equally 
divide  and  take  the  heritage  of  their  husband. 


Authority. 


Where  there  are  several  widows  (patnia),  it  is  proper  that 
they  should  all  take  the  inheritance  of  their  soniess  hus- 
band by  dividing  the  same  in  equal  shares  among  them. — 
SmH,  Chan.  Chap.  XI,  Sect,  i,  CI.  57. 


Vjfctvaithd.  93.  Upon  the  death  of  any  of  the  several  widows 
who  inherited  the  estate  of  their  husband,  the  por- 
tion inherited  by  the  deceased  widow  devolves  on  the 


Annotations. 

91-93.  If  there  be  more  than  one  widow,  their  rights  are  equal ;  the 
right  is  considered  as  vested  only  in  one  individual,  so  that  the  pro- 
perty does  not  go  to  the  heirs  of  the  husband  until  after  death  of  all 
the  widows. — Elb.  In.  Sect.  163.     . 


in  1850.  On  these  authorities,  we  hold  that  the  widows  in  this  case  ar« 
primd  facie  entitled  to  equal  shares  of  the  property."  In  Bengal,  two 
widows  take  the  whole  estate  for  life,  and  on  the  death  of  one,  the  whole 
survives  to  the  other,  upon  whose  death,  it  goes  to  the  collateral  heirs  of  the 
husband.^I  Mori.  Dig.  SI  3.  In  Madras,  it  has  been  held,  that  the  eldect 
widow  succeeds  ;  the  other  widows  being  entitled  during  her  life  to  main- 
tenance only,  the  second  widow  succeeding  on  the  death  of  the  Srst.'^I.  If. 
Sel.  Dec  456,  457,  and  K.  A.  No.  1  of  1835.  II,  Ibid,  44.  But  see  Strange'a 
Manual  U«  L.  2nd  £d.  page  326,  where  the  author  lays  down  that,  in 
Southern  India,  the  wives  ore  viewed  as  on  an  equality  and  inherit  e^uaily ; 
and  considers  the  following  passage  from  the  Mitdkthard  : — "  The  singular 
number '  wife'  signifies  the  kind  ;  hence,  if  there  are  several  wives  belonging 
to  the  same  or  different  classes,  (they)  divide  the  property  according  to  the 
shares  prescribed  to  them  and  take  it."  This  passage  appears  in  the  ScmskrU 
copy  of  the  Mitdkshard  in  my  possession,  but  has  been  omitted  in  Cole- 
brooke's  translation.  This  passage  occurs  between  paras.  5  and  6  Sec.  i. 
Chap.  ii.  of  the  Mitdkshari."  Smri  Chan,  Note  p.  165.  See  also  Kyor.  Mayik 
Stokes*  £d.  p.  52  where  the  above  note  is  inserted  by  the  learned  Editor. 
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surviving  widow  or  widows  who  inherited  jointly, 
and  not  on  the  daughter  and  other  inferior  heirs  of 
the  husband,  so  long  as  any  of  his  widows  be  in 
existence.* 

Because,  accordiDg  to  the  subjoined  text  of  YlJNAVAXKTA      Beaaon. 
— ''  The  wife  and  the  daughters  also,  both  parents,  brothers 
likewise,  and  their  sons,  gentiles,   cognates,  a  pupil,   and  a 
fellow  student :  on  failure  of  the  first  among  these,  the   next 
iu  order  is  indeed  heir  to  the  estate  of  one^  who  departed 


Annotations. 


93.  Another  case  in  point  is  that  of  a  man  dying  survived  by  three 
widows,  who  take  his  property  and  divide  it  among  themselves,  each 
taking  a  third.  On  the  death  of  one  of  them,  who  is  entitled  to 
succeed  to  her  property,  the  other  widows,  or  the  heirs  male  of  her 
husband  7  The  law  is  silent  as  to  this  point  also.  It  is  true  that 
the  law  ordains  the  succession  of  the  husband's  heirs  after  the 
widow  ;  but  this  rule  does  not  contemplate  the  existence  of  other 
widows,  and  the  weight  of  it  is  counter-balanced  by  another,  which 
preBcribes  that  the  widow  shall  take  the  entire  property,  to  the 
ezdoaion  of  the  heirs  of  the  husband  ;  and,  consequently,  on  the 
death  of  the  first  widow,  the  second  and  third  take  the  share  of 
which  she  died  possessed,  and,  on  the  death  of  the  second,  the  entire 
property  will  devolve  on  the  third  ;  nor  have  the  husband's  heirs 
any  legal  claim  until  after  her  death.  This  proceeds  upon  the  prin- 
ciple above  mentioned,  that  all  the  three  widows  of  the  same  man 
are  held  to  be,  in  a  legal  point  of  view,  one  and  the  same  individual. 
ICacn.  H.  L.  Pref.,  pp.  XII,  XIII. 

93.  It  may  be  here  observed,  that  if  a  man  die  leaving  more  than 
one  widow,  (three  widows,  for  instance,)  the  property  is  considered 
IB  Yeating  in  only  one  individual,  thus,  on  the  death  of  one  or  two  of 
the  widowBy  the  survivor  or  survivors  take  the  property,  and  no  part 
Tests  in  the  other  heirs  of  the  husband  until  after  the  death  of  all 
the  widowB.^ — Macn.  H.  L.  Vol.  I,  pp.  20,  21. 

•  Vide  Precedents,  pp.  259,  278,  403.  t  See  ante  page  99. 
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Vyavaithd, 


for  heaven  leaving  no  son  :  this  rule  extends  to  all  (peraoDS 
and)  classes/'  The  widow  being  the  first  of  the  heirs 
enumerated  therein,  and  it  being  ordained  also  that  on 
failure  of  the  first  among  these,  the  next  is  heir'  none  of 
the  heirs  posterior  or  inferior  to  the  widow,  namely,  the 
daughters  and  the  rest,  can  succeed  when  there  is  no  failure 
of  the  widow^  that  is  while  a  widow  is  in  existence ;  also 
because^  according  to  the  following  text  of  Yrihaspati: — 
"  Where  there  are  many  relatives  in  the  agnatic  line,  remote 
kindred,  and  cognate  kindred,  he  of  them,  who  is  nearest  of 
kin,  shall  take  the  property  of  him  who  dies  without  male 
issue,''* — the  widow  of  a  man,  who  dies  without  male  issue 
down  to  the  great-grandson  (in  the  male  line),  being  the 
nearest  of  his  relatives,  is  alone  entitled  to  succeed  to  his 
estate  to  the  exclusion  of  all  other  heirs  left  by  him ;  and 
because  it  being  ordained  in  the  text  of  KAtyAyana  (to  be 
presently  citedf,)  that  after  a  widow,  her  husband's  heirs 
(that  is  the  nearest  heirsj  succeed  to  the  estate  left  by  him 
and  vacated  by  her,  the  surviving  co-widow  of  the  deceased, 
being  the  first  and  foremost  of  all  the  surviving  heirs  of  the 
husband  must  succeed  also  to  that  portion  of  the  husband's 
estate  which  was  inherited  and  left  by  the  deceased  widow 
of  her  husband. 


94.  The  widow  inheriting  the  estate  of  her  hus- 
band is  only  entitled  to  enjoy  it :  she  is  not  conoipe- 
tent  to  make  a  gift,  mortgage  or  sale  thereof.  { 


Authority.       Vrihaspati .—After  the    death    of    the  husband;    the 
widow,  preserving  the  family  {e)   shall   obtain  the   share  of 


Annotations. 


94.  So  far,  as  to  the  right  of  successioD,  the  law  is  dear  and  indis- 
putable, but  to  what  she  succeeds  is  not  so  apparent.  She  has  not 
an  absolute  proprietary  right,  neither  can  she,  in  strictness,  be  called 
even  a  tenant  for  life  :  for  the  law  provides  her  sucoessorsy  and 


♦  Vide  Coleb.  Dig.  Vol.  Ill,  (Lon.  Ed.)  p.  582. 
t  See  page  123. 
:::  Vide  TrcccdcnlF,  pp  210,  200-268,  277-270,  404-408,  410,  411. 
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her  husband,  but  so  long  as  she  lives;  she  has  not  the  pro- 
perty (therein,)  in  making  a  gift,  mortgage,  or  sale. — Smri. 
Chan.  Chap.  XI,  Sect,  i,  CI  28;— Vyav.  Mayu.  Chap.  IV, 
Sect.  §  4.— R  Mi.  Sana.  p.  194. 

fe)  Preserring  the  family]  Preserving  the  honor  of  the  line : 
In  other  words,  being  virtuous. — Smn.  Chan,  Chap.  XI,  Sect  i, 
Caaii8e28. 

KIttItana  : — Let  the  sonless  widow  preserving  unsullied  the     Authority. 
bed  of  her  lord  and  abiding  with  her  vernerable  protector  [Guru 
{f)\  enjoy  with    moderation    \laihdntA  (g)\   the   property   until 
her  death.     After  her,  let  the  heirs  (h)   take   it. — Smri.   Chan. 
Chap.  XI,  Sect  i,  CI.  32.— FC.  mi.  (Sans.)  p.  194. 

(/)  Abiding  with  her  venerable  protector]  staying  with  her 
fiither-in-law  and  the  rest,  let  her  only  enjoy  the  husband^s  estate 
and  not  make  a  gift,  mortgage  or  sale  of  it  at  her  pleasure  as 
she  can  do  of  her  separate  property. —  Vi.  Mi.  {Sam.)  p.  194. 

fg)  With  moderation']  Patient  of  the  control  which  the  re- 
lations of  her  deceased  husband  may  exercise  over  her  in  the 
disposal  of  wealth. — SmH  Chan.  Chap.  XI,  Sect,  i,  CI.  32. 

With  moderation]  Without  much  expenditure. — Vi.  ehi.  p.  162. 

With  moderation]  Not  prodigally  expensive,  but  enjoying  the 
estate  with  frugality :  such  is  the  exposition  of  the  commenta- 
torsL  The  meaning  is  that  she  may  use  it  to  support  life,  but 
not  to  wear  delicate  apparel  or  the  like. —  Vide  Coleb.  Dig. 
VoL  III,  (Lon.  Ed.)  pp.  471,  472. 

fh)  After  her,  the  heirs  (namely)  daughters  and  the  rest,  enti- 
tled to  inherit  that  property,  will  take  the  same,  not  the  agnates. 


AnnotatiLons. 

tiiets  her  use  of  the  property  to  very  narrow  limits.  She  cannot 
dispoee  of  the  smaUest  part,  except  for  necessary  purposes,  and  cer- 
tain otiier  objects  particularly  specified.  It  follows,  then,  that  she 
can  be  considered  in  no  other  light  than  as  a  holder  in  trust  for  cer- 
tain uses ;  so  much  so,  that  should  she  make  waste,  they  who  have 
the  reversionary  interest  have  clearly  a  right  to  restrain  her  from  so 
doing. — Macn.  H.  L.  Vol.  I,  pp.  19—20. 
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they  being  posterior  or  iuferior  to  daughters  and  the  rest,  not 
also  the  pei*sou8  entitled  to  the  Stri-dJian  ;  since  the  succession 
of  the  heirs  entitled  to  the  Stri-dhan  has  been  stated  in  other 
texts  by  KiTYiYANA.  Therefore,  according  to  the  text — *•  The 
"wife,  daughters  also,  Szo,***  whoever  next  on  failure  of  th€  first 
have  been  fixed  to  be  the  successors  to  the  property  of  a  souless 
man  who  died  after  being  separated  from  his  coparceners  and 
not  subsequently  reunited  with  them,  they  will  take  also  upon 
the  widow's  death  the  property  (of  her  husband)  remaining  after 
her  enjoyment,  in  the  same  manner  as  they  would  have  taken  if 
the  widow  had  not  inherited.  At  that  time  the  daughter  and 
the  rest  would  confer  greater  spiritual  benefits  on  the  deceased 
than  others. —  Vi.  Mi,  (sans.)  p.  194. 

"After  the  widow,  her  husband's  heirs  will  take  the 
property  remaining  after  her  enjoyment'* — From  this  it 
must  be  concluded  that  the  succession  of  the  husband's 
heirs  can  take  place  only  in  the  case  of  their  being  alive 
at  the  time  of  the  widow's  death.     Consequently, — 

Vyavoiihd.  95.  Only  those  nearest  relations  of  the  hus- 
band who  survive  his  widow  are  entitled  to  inherit 
his  property  after  her  demise,  and  not  those  who 
survived  him  but  died  during  the  life  of  the 
widow,  t 

It  must  therefore  be  understood,  that  if  any  of  the  bas- 
band's  nearest  relatives  after  surviving  him  dies  before  his 
widow,  and  the  rest  survive  her,  then  those  who  survived 
the  widow  will,  at  her  deaths  inherit  her  husband's  pro- 
perty vacated  by  her,  not  also  the  heirs  of  the  relative  who 
survived  the  husband  but  predeceased  the  widow^  because 
they  are  not  equal  in  degree  to  the  said  survivors,  but  their 
deceased  ancestor  was,  who  would  have  succeeded  together 
with  the  said  survivors,  had  he  lived  at  the  time  of  the 
widow's  death,  when  the  succession  opened  out ;  or,  in 
other  words,  upon  the  widow's  death,  those  relatives  only 
succeed  as  reversionary  heirs  who  would  have  been  the 
heirs   of  the   husband   if  he  had  died  at  that  time.^ 


niustratioxL- 


*  Ante  page  99. 

t  Vide  Precedentfl,  pp  240,  260—268,  277,  278,  288,  362,  364. 

t  Vide  Nubeen  Chunder  Chukerbuity  r.  Issur  Chunder  Cbukerbutty  and 
other8.-S.  W.  R.  Vol.  IX.  F.  B.  p.  505. 
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Example. 


For  instance,  if  a  sonless  man  dies  leaving  three  brothers 
and  a  widow,  and  one  of  these  brothers  dies  leaving  a  son 
during  the  life-time  of  the  widow,  and  the  other  two  bro- 
thers survive  the  widow,  then  the  two  surviving  brothers 
will  succeed  to  their  late  brother's  estate  inherited  and 
vacated  by  his  widow  and  not  also  the  son  of  the  brother 
who  died  in  the  interim,  that  is  after  the  death  of  the  late 
proprietor  and  before  that  of  his  widow, — inasmuch  as  the 
brothers  are  nearer  than  the  brother's  son,  and  entitled  in 
preference  to  him. 

Although  in  conformity  with  KAtyAyana's  dictum  : 
"  abiding  with  her  venerable  protector/**  and  with  this  of 
LiKHlTA:  "  After  receiving  (property)  she  must  reside  with 
the  family  of  her  husband," t — it  is  incumbent  on  a  widow  to 
reside  with  the  family  of  her  husband,  yet, — 

96.     If  it  be  difficult  for  a  widow  to  stay  in  the   yy<iv<uiKd. 
family    of  her  husband,    because    of    cruelty   or 
other  just  cause,  she  may  betake  herself   to  the 
family  of  her  father  and  the  rest,  provided  that  her 
change  of  residence  be  not  for  unchaste  purposes,  t 

VRfflASPATi:— A  decision  must  not  be  made  solely  by     Authority, 
having  recourse  to  the  letter  of  written  codes,   since,   if  no 


AnnotationB. 

96.  It  was  probably  never  in  the  contemplation  of  the  legislator 
that  the  widow  should  live  apart  from,  and  out  of  the  personal 
control  of,  her  husband's  relations,  or  possess  the  ability  to  expend 
more  than  they  might  deem  right  and  proper. — Macn.  H.  L. 
VoL  I,  p.  20. 

A  widow  is  to  reside  in  her  husband's  family,  yet  as  she  forfeits 
bar  right  to  the  property  only  by  not  remaining  chaste,  or  by  making 
waste,  the  mere  residing  with  her  own  family  cannot  cause  a  for- 
feiture of  her  right  to  the  enjoyment  of  the  property,  if  it  is  not 
done  for  nnchaate  purposes.— £lle.  In.  Sect.  167. 


*  Ante  page  28.  t  Vwdda-chintdmani,  page  265. 

t  Vide  PrecedoDts  258,  589,  &c. 
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tk^re  ER-igL:  tje  a  fau.7re  ci  j^cce. — Vyib.  MayL  (Sttns.} 
7^  *6«  ar^Je  p.  57. 


r)r€f«ia4.  97.  Bnt,  when  afflicted  with  disease  and  in 
danger  of  her  life,  her  remoyal  to  the  family  of 
her  own  kindred  has  been  prescribed  by  law  itselfL 

AtAkiTAi^f.  TliU!  U  a  lav  (dJiarma)  of  LiKHlTA  :— "  after  reoeifiBg 
^property)  ^he  innn  reside  with  the  familj  of  her  husband; 
jet  afflicted  bv  diisease.  and  io  danger  of  her  life,  ahe  may 
go  V>  her  c^im  kiDdred."—  Vi.  Chi.  p.  265. 

Pfowitf i,  gg.  The  law  as  enrrent  in  the  Benares  schooli 
having  made  no  distinction  between  the  movable 
and  immovable  estate  inherited  by  a  widow,  she 
18  equally  prohibited  from  making  any  mdawM 
alienation  of  either,  inasmuch  as  by  means  of  both 
descriptions  of  property  spiritual  benefits  are  pro- 
curable for  the  late  owner.* 

The  Vivddd-^hiniamdni  and  most  of  the  other  law  tracts 
of  tho  Mithild  school^  however,  hold  that  as  a  woman  has 
absolute  power  over  the  movable  part  of  the  stri-dhan 
given  by  her  husband,  so,  by  parity  of  reasoning,  she  has 
absolute  power  over  the  movable  property  inheritea  by  her 
from  her  husband,  but  not  over  the  immovable  property 
whether  inherited  or  received  as  strl-dkan  from  her 
husband. 

Thu8  the  VivdcUt'Chintamani  : — "Narada  says  :  'Property 
given  to  her  by  her  husband  through  pure  affection  she  may 
enjoy  at  her  pleasure  after  his  death,  or  give  away,  with 
tho  exception  of  land  or  houses/'  Consequently  a  woman 
can  dispose  of  movable  property  which  has  been  given  her 
by  her  husband,  but  she  can  never  dispose  of  immovable 
property.  The  same  rule  holds  good  in  the  case  of  soMdd^ 
yiica,  or  the  gifts  of  affectionate  kindred/' 


Vide  Procedents  278,  ftc. 
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"  KIttIyana  says :  '  A  'woman^  on  the  death  of  her 
husband,  may  enjoy  his  estate  according  to  her  plea- 
sure ;  but  Id  his  lifetime  she  should  carefully  preserve  it. 
If  he  leave  no  estate,   let  her  remain  with  his  family' 


J  »> 


"  A  childless  widow,  preserving  her  chastity,  shall  enjoy 
her  husband's  property  with  moderation,  as  long  as  she  lives. 
After  her  death,  the  heirs  shall  take  it." 

''This admits  of  two  meanings. — The  one  is  that,  on  the 
death  of  the  husband,  his  property  devolves  on  his  wife, 
and  becomes  her  own  in  default  of  other  heirs.  The  other 
is  that  the  property,  which  she  enjoys  with  the  consent  of 
her  husband  in  his  lifetime,  is  to  be  regarded  as  her  peculiar 
property.  KAttAtna  says  as  to  the  first  of  these : — '  Let  a 
woman  on  the  death  of  her  husband  enjoy  her  husband's 
property  at  her  discretion.' " 

"  This  refers  to  property  other  than  immovable." 

''  The  following  provision  is  made  for  immovable  property. 
Let  a  woman  enjoy  it  with  moderation  as  long  as  she  lives. 
After  her  death,  let  the  heirs  take  it." 

**  Moderation — means  without  much  expenditure." 

**  ChUdleu  widow — means  one  who  has  no  heir  of  her  own." 

''  On  the  second,  it  is  said  that  '  while  he  lives  she  should 
carefully  preserve  it,'  or  in  other  words,  the  property  shall 
be  protected  in  the  lifetime  of  the  husband.  If  her  husband 
have  left  no  wealth,  the  widow  should  live  with  his  family." 

''Hence  the  immovable  property,  which  a  woman  gets 
after  the  death  of  her  husband,  cannot  be  disposed  of  at 
her  pleasure." 

"  The  meaning  of  this  is  consonant  with  that  of  the  hus- 
band's donation  (which  can  only  be  enjoyed  but  not  spent.)" 

"The  texts  of  KAtyIyana  do  not  refer  to  the  peculiar 
property  of  woman.  The  inconsistency  owing  to  this  is 
removed   by  the  similarity  of  meaning." 
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''  As  a  woman  cauDot  make  a  present  of,  or  at  pleasure 
dispose  of,  immovable  property,  given  to  lier  by  her  husband 
in  his  lifetime,  so  she  cannot  dispose  of  any  immovable 
property  which  she  inherits  on  his  death." 

''  The  same  opinion  is  maintained  in  the  Ratndkai'U  and 
the  Prakdsha-kira." 

'^  If  the  mother,  on  the  death  of  her  son,  get  his  immovable 
property,  she  cannot  make  a  gift  of  it,  or  dispose  of  it 
at  her  pleasure." —  Ft.  chi.  p.  261.    Consequently — 

According  to  the  Mithild  school — 

vyavatihd.  99.  A  widow  may  at  pleasure  make  a  gift  or 
other  disposition  of  the  movable  property  Inherited 
by  her  from  her  husband,  but  as  respects  the  im- 
movable property  so  inherited,  she  can  only  enjoy 
it  with  moderation  until  her  death,  after  which  her 
husband's  heirs  shall  take  it, — she  having  no  power 
to  alienate  the  same  except  under  a  legal  necessityi 
or  for  purposes  warranted  by  law.t 

vyavatthd.  iQQ  j^  jj^s  also  been  determined  by  the  Courts 
of  Justice  in  Madras  and  Bombay  that  a  widow  may, 
at  pleasure,  make  a  gift  or  other  disposition  of  the 
movable  property  inherited  by  her  from  her  hus- 
band ;  but  she  is  not  competent  to  alienate  immov- 
able property  except  under  a  legal  necessity  or  for 
purposes  warranted  by  law,  or  with  the  consent  of 
the  reversionary  heirs.  J 

According  to  the  Mddhavya, — a  widow  who  succeeds 
to  her  husband's  estate,  is  restricted  from  alienating  the 
immovables,  without  the  consent  of  his  heirs,  but  there  does 
not  appear  to  be  any  restriction  on  her  power,  as  affecting 
movables.     Vide  Precedents,  pp.  410,  411. 

t  Vide  Frecodento,  pp.  272,  273.  t  Vide  PrecodentB,  pp.  273—277. 
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**  What  was  givea  to  a  woman  by  the  father,  the  mother, 
the  husband  or  a  brother^  or  received  by  her  at  the  nuptial 
fire>  or  presented  to  her  on  her  husband's  marriage  to 
another  wife,  and  also  any  other  (separate  acquisition,)  is  de- 
nominated a  woman's  property/'  The  term  "  and  also  any 
ctken^'  contained  in  the  above  text  of  YAjnavalkya  is  thus 
interpreted  by  YunAneshwaba  :  "  and  also  property  which 
she  may  have  acquired  by  inheritance,  purchase,  partition, 
seizure  or  finding,  are  denominated  by  Manu  and  the  rest 
"  woman's  property."*  The  term  *  woman^s  property'  con- 
forms, in  its  import,  with  its  etymology,  and  is  not  techni- 
cal :  for  if  the  literal  sense  be  admissible,  a  technical  accept- 
ation is  improper." — Mit.  Chap^  II,  Sect.  XI,  §  1 — 3, 

Although  at  first  sight  it  may  appear  from  the  above  RfimArka. 
interpretation  that  even  inheritance  acquired  by  a  woman 
becomes  hc^r  stri-dhan,  yet  in  reality  it  is  not  so :  inasmuch 
as  from  YuiNBSHWARA's  own  dicta — *'  if  the  literal  sense 
be  admissible,  a  technical  acceptation  is  improper,''  it 
is  clear  that  he  has  said  so  by  reason  of  his  having  adopted 
the  literal  or  etymological  sense  of  the  compound  term  stri- 
dhanam,  which  is  formed  of,  or  when  separately  used  was, 
Bhiydh  (woman's,)  and  dhanam  (property).  Now  as  the 
property  which  a  woman  acquires  by  inheritance  is  also 
thai  airiydh  dhanam  or  that  woman's  property ,t  the  author, 
by  the  expression  "and  also  propertv  which  a  woman 
may  have  acquired  by  inheritance,"  &c.,  appears  to  have 
meant  only  to  say  that  the  term  *  stri-dhanam,'  in  its 
literal  sense,  comprehends  also  the  property  which  a 
woman  may  have  acquired  by  inheritance,  &c.;  because  if 
inch  property  could   be  expressed  by   the   separate   words 

*  airiydh  dhanam^  or  woman's    property,  it  could  also  be 
expressed  by  the  same  words  iu  their  compounded  form, 

*  stri-dhanam,*  and  not  because  such   property   being  ex- 

*  li  CAonot,  however,  be  found  in  the  Institutes  of  Manu  that  property 
wbi^  a  woman  acquires  by  inheritance^  becomes  atri-dhan  or  woman's 
peeallom,  sinoe  it  is  only  stated  therein  that— 'what  was  given  before  the 
aoptial  fire^  what  was  given  on  the  bridal  procession,  what  was  given  in  token 
of  lawe^  and  what  was  received  from  a  brother,  mother,  or  a  father,  are  consi- 
dered ae  the  sixfold  MeparciU  property  of  a  married  woman.*  Chap.  IX,  v.  194. 
KiTTiraVA  and  the  other  Legislators  also  have  not  laid  down  that  the  pro- 
perty which  a  woman  may  have  acquired  by  inheritance,  and  the  like,  classes 
as  her  strinlhan  (woman's  peculium). 

t  See  precedents,  pp.  260,  342,  383. 
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pressed  by  the  term  *  airi-dhanamj  must  be  iucluded  io, 
and  form  part  of,  the  real  stri-dhanam  or  woman's  peculium 
(over  which  a  woman  lias  absolute  power  in  every  respect,) 
and  be  dealt  with  as  such.  This  is  clear  from  the  sub- 
joined passage  contained  in  another  part  of  his  work. 
*'As  to  the  text  ordaining  independence^ — 'a  woman  is 
never  fit  for  independence/  let  independence  be  (as  it  is) 
what  is  the  harm  in  admitting  the  (woman's  inherited) 
property  (to  be  the  woman's  property)?*  The  author  would 
never  have  said  so  if  a  woman  had  absolute  power  over 
her  inherited  property  just  as  she  has  over  her  real  stii- 
dlian.  Furthermore,  he  has  laid  down  the  order  of  sue* 
cession  to  a  woman's  inherited  propeily,  in  conformity  with 
YAjnavalkya*s  text,  "  The  wife,  and  daughters  also,  &c.,"t 
while  with  respect  to  a  woman's  peculium  (real  atri-dhan)  be 
has  laid  down  another  order  of  succession  which  is  quite 
different  from  the  former.  J  From  all  these  it  is  quite  clear- 
that  the  author  of  the  JUitdkshard  has  called  a  woman's 
inherited  property  '  stH-dhanani*  solely  because  the  term  in 
its  etymological  sense  comprehended  any  property  any  \\o\9^ 
acquired  by  a  woman ;  that  according  to  the  Mitdkskard 
she  has  no  absolute  power  over  such  (i.  e.  inherited)  pro- 
perty (as  she  has  over  her  peculium,)  but  is  always  under 
the  control  of  the  former  owner's  reversionary  heirs  with 
respect  to  its  use,  disposition,  and  so  forth§  ;  and  that  such 
property,  upon  her  death,  devolves  on  the  reversionary 
heirs  of  the  former  owner,  in  the  order  as  laid  down  by  him* 
self,  in  conformity  with  the  text  of  YIjntaYaLKTa.H 

That  such  is  the  doctrine  of  the  Mitakshard  and  also  the 
law  on  the  subject,  will  appear  from  the  following  passages 
of  the  Vira-mitradoyaf  wliich  is  justly  held  to  be  an  expo- 
sition of  the  Miiikshard. 

''  Living  in  the  family  of  her  father-in-law  and  the 
rest,  she  ( the  widow)  will  enjoy  her  husband's  estate, 
she  must  not,  at  pleasure,  make  a  gift,  mortgage,  sale 
or  other  disposition  thereof  like  her  atH-dhan  or  pecu- 
lium :     after    her,     the   heirs  ( of    her    husband,)    vis.,— 

*  Mitdkthard  Page  112  SaDskrit.  t  AnU  pag«  99. 

t  See  the  Chapter  on  Stri^hfln, 
§  See  Vyarasthdi  94 — 102  and  the  authorities,  &c.,  relative  thereto. 

II  See  ante  pp.  99  et  $eq. 
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daughters  and  the  rest,  who  are  entitled  to  that  property, 
shall  take  the  same,  Dot  the  agnates,  for  they  are  in- 
ferior or  posterior  to  the  daughters,  not  also  those  who  are 
entitled  to  the  stri-^ian,  for  the  right  of  the  persons  en- 
titled to  the  stH-dhan  has  been  treated  of  by  KAtyAtana 
in  other  texts.  Consequently,  according  to  the  text — 
'  The  widow,  and  daughters  also,''^  &c.,  those  who  on  failure 
of  the  former  have  been  fixed  to  be  the  successors  to  the  pro- 
perty of  a  sonless  man  who  died  after  being  separated  from, 
and  not  subsequently  reunited  with,  his  co-parceners,  will 
take  after  the  widow's  succession  and  death,  the  property  re- 
maining after  her  enjoyment  just  as  they  would  have  taken  if 
it  had  not  been  inherited  by  her.  At  that  time  the  daugh- 
ters and  the  rest  confer  on  the  deceased  (husband)  more 
spiritual  benefits  than  others." — F£.  Mi,  (Saus.)  p.  194. 

In  truth,  upon  the  death  of  the  husband  in  whom  the 
property  had  vested,  it  is  proper  that  his  next  of  kin  take 
his  property. — Ibid.  p.  195. 

The  above  is  the  doctrine  of  the  Benares  and  all  other 
schools,  and  followed  in  practice.  Vide  Precedents,  pp.  275, 
278,  288,  383,  452,  463,  466,  467,  469. 

101.  The  fact  of  a  woman's  having  recovered  vyavmu. 
her  husband's  property   by  litigation   gives  her  no 
unrestrained  power  over  it,  inasmuch  as  such  pro- 
perty also  is  held  to  be  the  heritage  of  her  husband, 

and  as  such  it  can  only  be  enjoyed  by  her  with  mo- 
deration till  her  death ,  after  which  the  same  would 
devolve  on  the  reversionary  heirs  of  her  husband,  t 

It  has  been  determined  that — 

102.  As  a  widow  is  incompetent  to  alienate,  at   VyavcMhd. 
pleasure,  the  heritage  of  her  husband,   so  is  she  in- 


Annotations. 

102 — 104.     With  respect  not  only  to  what  she  may  have  inherited 
from  her  husband,  but  to  its  accumulated  savings  also,  her  duty  is  to 

•  Ante,  r«««  W.  t  Vide  Precedentfl,  pp.  278,  268,  26J>,  406,  407. 
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competent  to  alienate,  at  pleasure,  the  accumula- 
ted savings  of  the  income,  or  the  property  acquired 
by  her  with  the  income,  of  that  heritage.* 

However, — 

Vyavatthd.  103.  The  widow's  incompetency  to  alienate  the 
heritage  of  her  husband  refei-s  only  to  her  making 
waste,  and  not  to  alienations  under  legal  necessi- 
ties, for  benefiting  the  estate,  or  for  religious  and 
charitable  purposes  to  secure  spiritual  welfare. 

Therefore, — 

Vyavasthff.  104.  A  widow  is  competent  to  give,  mortgage 
or  sell  her  husband's  property  for  such  secular  pur* 
poses  as  are  legally  necessary, — {viz.,)  for  her  own 


Annotations, 

rcgaixl  herself  as  little  more  than  tenant  for  life,  and  trastee  for  the 
next  heirs,  of  property  so  podi^essed  ;  being  (as  already  iutimaied)  res- 
tricted from  alienating  it,  by  her  sole  independent  act,  unleas  for 
necessary  subsistence,  or  purposes  beneficial  to  tbe  deoeaaed^ 
Str.  H.  L.  Vol.  1,  (2nd  Ed.)  p.  246. 

103.  The  enjoyment  of  the  property  is  given  her  (the  widow) 
upon  two  conditions  :  1.  that  she  i*emain  chaste,  2.  that  she  does  not 
make  waste. — £lb.  In.  Sect.  164. 

103;  104.  The  widow  is  in  her  right  as  wife  entitled  to  enjoy 
the  property  of  her  deceased  husband,  and  as  heir  bound  to  apply 
^t  for  his  spiritual  benefit.  Generally,  she  cannot  make  gifts, 
or  sell  or  mortgage  the  property,  because  after  her  death  the 
property  is  to  go  to  the  next  heir  of  her  husband,  but  when  a  sale 
or  mortgage  becomes  necessary  for  any  indispensable  duty,  religious 
or  secular,  or  for  her  maintenance,  it  is  valid,  because  duties  muet 
be  performed  y  and  she  has  a  right  to  her  maintenance  from  the  pro- 
perty ;  and  whenever  gifts  are  made,  or  the  property  is  sold  or  mort- 
gaged, for  tlie  spiritual  benefit   of  her  husband,  it  is  valid,  beoause 


*  Vide  rrcccdonts,  pp.  267,  407,  ^T^- 
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subsistence,  for  payment  of  revenue  and  for  any 
act  beneficial  to  the  estate;  as  well  as  for  religious 
purpo8es,*(t;t2;.,)  for  payment  of  her  husband's  debts, 
marriage  of  his  daughter,  maintenance  of  those 
whom  he  was  bound  to  support,  and  for  securing 
spiritual  welfare  by  performing  religious  rites, 
making  pious  and  chariteble  gifts,  and  the  like.* 

^  For  women  the  heritage  of  their  husbands  is  pronounced  Authority. 
applicable  to  use   (a).    Let  not  women  on  any  account  (b) 
jDBke  waste  {c)  of  their  husbands'  property/' — A  text  of 
VyJIsa  contained  in  (the  Chapter  entitled)   the  'Ddna- 
dharma'  of  the  Mahd-bhArata. 

{a)  Even  use  should  not  be  made  by  wearing  delicate  ap- 
parel and  similar  luxuries  ;  but  sinoe  a  widow  benefits  her 
husband  by  the  preservation  of  her  person,  the  use  of 
property  only  sufficient  for  that  purpose  is  authorized.— 
Fi  Mi.  (Saus.)  p.  194. 


Annotations. 

the  heir  takes  the  wealth  for  that  purpose  and  not  for  his  own 
benefits  As  the  spiritual  benefit  of  the  deceased  and  hia 
anoeston  is  promoted  not  only  by  the  fimeral  oblations  made  by 
ber,  bat  also  by  the  rites  performed  by  his  relatives,  in  which  he 
beoomee  a  partaker,  she  is  directed  to  make  presents  to  the  paternal 
undes  and  other  relatives  of  the  deceased  in  proportion  to  her 
wealth  for  the  sake  of  hia  funeral  rites.  The  payment  of  his  debts 
is  a  moral  as  well  as  a  legal  duty  ;  and  the  marriage  of  an  im- 
married  daughter  is  a  moral  duty,  which,  after  his  death,  devolves 
upon  his  wife  ;  whatever  is  done  necessarily  for  these  purposes  is  con- 
sequently valid. — ^EHb.  In.  &c.  Sect.  165. 

If  in  any  thing  she  may  take  liberties  with  it,  it  is  in  making 
pAous  and  charitable  gifts,  with  presents  to  her  husband's  relations 
and  dependants,  but  not  to  her  own,  without  their  assent ;  the 
ooncuTTence  of  her  legal  guardians  and  advisers,  as  well  as  of  her 
husband's  lieirs,  being  generally  necessary  to  any  alienation  by  her 
of  such  property. — Str.  H.  Law  Vol.  I,  {2Qd  Ed.)  p.  247. 


rid€  Precedentfl,  pp.  260,  292—204,  307-330,  367,  383,  406—408,  410. 
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(b)  Not  on  any  account.]  By  this  it  is  declared  that 
'  making  waste'  is  always  obnoxious  or  injurious. —  Vi.  Mi. 
(Saos)  p.  194. 

(c)  Waste]  Useless  expenditure. — Ibid. 

(c)  Waste"]  Gift,  sale  and  other  disposition  at  her  own 
choice.— Ft.  Chi.  {Sans.}^.  152.  See  P.  C.  Tagore's  transla- 
tion, p.  292. 

(c)  Waste — signifies  stealing,  giving  or  paying  uselessly  to 
actors,  dancers  and  the  like  ;  wearing  delicate  apparel,  eat- 
ing sweetmeats  and  the  like  ;  but  not  making  gifts,  &c..  for 
religious  and  charitable  purposes,  or  the  like  :  this  is  im- 
plied  by  the  term  ''not  waste  {nipahdra).'* — VL  Mi,  p.  194. 

*'  After  the  death  of  the  husband,  the  widow  preserving 
(the  honor  of)  the  family,  shall  obtain  the  share  of  her 
husband  so  long  as  she  lives;  but  she  has  not  ownership 
(to  the  extent)  of  making  a  gift,  mortgage  or  sale  (there- 
of)."* From  this  text  of  KItyAyana  it  appears  that  a 
widow  is  competent  to  enjoy  her  husband's  property  only 
to  preserve  her  life,  and  not  to  make  a  gift,  mortgage,  or 
sale  thereof.  But  this  want  of  independent  power  refers  to 
making  gifts  for  temporal  purposes — that  is  giving  to  actors, 
dancers^  and  the  like ;  because  her  power  to  make  gifts  for 
pious  or  charitable  purposes  and  to  mortgage  or  sell  the 
propertv  to  enable  herself  to  do  so  seems  to  be  granted  by 
(Kattatana)  himself  (in  the  following  text) :  "  A  widow 
actively  engaged  in  meritorious  observances  and  fasts,  con- 
stant in  the  duties  of  her  widowhood^  intent  upon  restraining 
her  passionsj  and  making  religious  gifts,  attains  heaven  e^en 
though  she  have  no  son.'' — 7?.  ML  (Sans.)  p.  194. 

Authority.  *'  After  the  death  of  the  husband,  the  widow  preserving 
(the  honor  of)  the  family,  shall  obtain  the  share  of  lier 
husband,  so  long  as  she  lives,  but  she  has  not  the  property 
(therein  to  the  extent  of )  gift,  mortgage  or  sale."  (vHiHAS- 
PATL)-f-  The  competency  of  a  widow  to  make  gifts  for 
pious  and  charitable  purposes,  such  as  the  maintenance 
of  old   and   helpless  persons,  being  sanctioned  by  law,  the 

•  See  anU,  page  122. 

t  In  the  Vira-mitrodoya  and    Vyavakdra-mayiikha  the  above  text  is  at- 
tributed to  KaTTATA2TA. 
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above  passage  must  be  held  as  contemplating  the  want  of 
independence  of  a  widow  in  making  gifts,  &c,,  for  purposes 
not  being  religious  or  charitable,  but  purely  temporal, 
9uch  as  gifts  to  dancen  and  the  likc^—SmH.  Chan,  Chap. 
XI,  Sect  i,  CI.  29. 

A  widow  thus  possesses  independent  power  to  make  p[ifts  Authority. 
for  religious  objects,  and  therefore  the  same  author  [Vri- 
HASPATi]  enjoins  by  the  following  passage,  the  constant  pre- 
sentation of  gifts  by  a  widow  for  religious  purposes.  '*  A 
widow  actively  engaged  in  meritorious  observances  and 
fasts,  constant  in  the  duties  of  her  widowhood,"}*  making 
daily  religious  gifts,  even  if  wanting  a  son,  shall  reach  the 
heavenly  abodes." — SmH.  Chan.  Chap.  XI,  Sect,  i,  CL  30. 

The  daily  making  of  religious  gifts,  as  directed  in  the  Authority. 
above  passage  would  be  impracticable,  if  the  widow  were 
held  to  possess  no  independent  power.  It  is  hence  to  be 
understood  that  the  law  does  not  deny  the  independent 
power  of  a  widow  even  to  make  a  mortgage  or  sale,  for  the 
purpose  of  providing  herself  with  funds  necessary  for  the 
discbarge  of  religious  duties. — Smri.  Chan.  Chap.  XI, 
Sect  i,  CL  31. 

"  A  widow  actively  engaged  in  meritorious  observances  Authority. 
and  fasts^  constant  in  the  duties  of  her  widowhood,t  intent 
upon  restraining  her  passions,  and  making  religious  and 
charitable  gifts,  shall  attain  heaven,  even  though  she  have 
no  son/'  From  the  expression  '  shall  attain  heaven'  (con- 
tain^ in  the  above  text)  as  well  as  from  the  text  of  PrajA- 
FATI  already  cited, ^t;i7.,)  ''having  taken  the  movable  and 
immovable  property,"  &c,t  it  appears  that  she  is  competent 
to  make  gifts.  Sec.,  even  in  the  acts  or  ceremonies  which 
are  optional  {kdmya),  not  to  speak  of  the  rites  or  cere- 
monies which  are  indispensable  {^nitya  noiviittikal. — 
Ff.  JUi.  {Sans.)  p.  194. 

Consequently  it  is  a  settled  rule  that  in  order  to  make  Authority. 
for  religious  and  charitable  purposes,  ^nd  to  perform 
necessary  acts,   temporal  as  well  as  spiritual,  a  widow  has 

*  The  original  of  the  italicised  words  has  been  omitted  in  the  printed 
SAQBcrit  copy. 

t  Ante,  pp.  102,  103.  t  Ante,  p.  104. 
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certaiuly  power  over  the  whole  property  of  her  husband ; 
and  the  prohibitory  precept  is  only  to  restrict  her  from 
mortgaging  or  selling  the  property  unnecessarily  for  giving 
(or  paying  money)  to  actors,  dancers  and  the  like  ;  ^ence 
it  has  been  said  ''(she  will  enjoy)  with  moderation/'  that 
is  she  must  not  bo  expending  uselessly.  Tlius  our  dicta 
are  corroborated  by  the  text  contained  in  the  Ddna-dliarma 
of  the  3Iahd'bhdi^ta  (p.  133).— F<.  Mi.  Sans.  p.  195. 

Authority.  As  to  this  text  of  KatyIta^na.  ''After  the  death  of  the 
husband,  the  widow  preserving  (the  honor  of)  the  family,  shall 
obtain  the  shares  of  her  husband,  so  long  as  she  lives :  but 
she  has  not  property  (therein,  to  the  extent  of)  gift,  mort* 
gago,  or  sale :"  it  is  a  prohibition  of  gift  of  money,  or  the  like 
to  Bandi*  Chdrana,f  and  the  like  (swindlers.)  But  gift 
for  religious  objects  (not  visible)  and  mortgage  or  the  like, 
suitable  to  those  objects,  may  even  be  made,  since  fixed  and 
movable  property  are  both  noticed  in  the  above  quoted  text : 
"  Haviuij  taken,  &c.;J  and  from  this  of  KIttItana  himself: 
*'  A  widow  actively  engaged  in  meritorious  observances  and 
fasts,  constant  iu  the  duties  of  her  widowhood^  intent  upon 
lestraiuing  (\\er  passions),  and  making  holy  gifts,  even  if 
wanting  a  son,  shall  reach  the  heavenly  abodes." — Vyav. 
A/ii^«,  Chap.  IV,  Sec.  viii,  §  l. 

iiroat  benefit  is  done  to  a  departed  soul  by  paying  his 
debts,  by  l>estowing  his  daughter  in  marriage,  and  support- 
ing his  fanuly :  indeed,  if  these  duties  are  neglected,  he  is 
iluouied  to  hell.     Thus — 

A»iliiuit.v.  Manit  :— The  support  of  persons  who  should  be  main- 
tained is  tito  approved  means  of  attaining  heaven,  but  hell 
is  tiio  mau*s  portion  if  they  suffer.§ 

Atitlii.iiiy.  Hkvai.A  :— '*  To  maidens  should  be  given  a  nuptial 
portion   out    of    the   father's   estate." — Coleb.  Dig.  Vol,  I, 

pa^^o  isr». 

*  a  panegyrist^  a  bard. 

t  .\  dancer,  a  mime,  an  actor. 

;  See  anU  pp.  102,  103,  104. 

§  'V\uH  tt'xt  liko  many  others  is  not  to  be  found  in  the  printed  lustitutea 
of  Miiiiii,  but  in  1*00 u  iu  ni.iuy  bookf  of  paramount  authority. 


.i 


ON  widow's  succession.  137 

This  IS  proper  :  for  slioulJ  the  maiden  arrive  at  puberty  Authority. 
unmarried,  through  poverty,  her  father  and  the  rest  would 
fall  to  a  region  of  punnishment,  as  declared  by  holy  writ. 
Thas^  Yashistha  says : — **  So  many  seasons  of  menstruation 
as  overtake  a  maiden  feeling  the  passion  of  love  and  sought 
in  marriage  by  persons  of  suitable  rank^  even  so  many  are 
the  beings  destroyed  by  both  her  father  and  mother  :  this 
is  a  maxim  of  the  law."* 

So  also  PoithInasi  : — A  damsel  should  be  given  in  mar-   Authority, 
riage  before  her  breasts  swell.     But  if  she  have  menstruated 
(before  marriage),  both  the  giver  and  the  taker  fall  into  the 
abyss  of  hell ;   and  the  father,  grandfather  and  great-grand- 
father are  born  (insects)  in  ordure.^'* 

NJLraDA: — Therefore,   a  son  begotten  should  relinquish   Authority, 
his   own    property,   and  assiduously  redeem  his  father  from 
debt,  lest   he  fall  into  a  region  of   torment — Coleb.  Dig. 
(OaL  Ed)  VoL  I,  p.  199. 

Whatever  the  husband  had  promised  to  give  to  a  person, 
the  same,  after  his  death,  should  be  given  by  his  widow  to 
the  same  person,  as  that  also  is  a  debt  (of  her  husband).t 
Because  says — 

HARiTA :  "A  promise  made  in  words  but  not  performed  in   Authority, 
deed,  is  a  debt  (of  conscience)  both  in  this  world  and  in  the 
aext.+ 

The  inference  is  also  the  same  when  any  other  succeeds 
(to  the  estate  of  the  deceased.)t 

Pbajapati  :— Having  taken  his  movable  and  immovable     Authority, 

property,   the  precious  and   base   metals,  the  grains,    the 

liquids,  and  the  clothes,  let  her  duly  offer  his  monthly  half- 

J^rly,  and  yearly  funeral  repasts.     With  presents  offered  to 

\AimaneSf  and  by  pious  liberality,  let  her  honor  the  paternal 

Oficles  of  her  husband^   his   spiritual  parents   (guru),  and 

daughter's  sons,  the   cliildren  of  his  sisters,  his  maternal 

UDcles,   and  also  aged  and  unprotected  persons,  guests,  and 

♦  Coleb.  Dig.  Vol.  Ill,  p.  460. 
t  Coleb,  Dig.  Vol.  Ill,  (Lond,  Ed.)  p.  461. 
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Rule. 


Authority. 


females  (of  the  family). — Vyav.  AfayH.  Cbap.  IV,  Sect. 
viii,  §  2;— and  Vi.  Mi,  (Sans.)  p.  193.  See  Smri.  Clian. 
Chap.  XI,  Sect,  i,  CI.  20. 

The  rule  inculcated  is  that,  a  widow  having  taken  ber 
husband's  property  inclusive  of  immovables,  should  by  mak- 
ing presents  to  his  relatives^  perform  acts  (within  the  com- 
petency of  a  female  to  perform)  by  which  spiritual  welfare 
may  be  secured  to  the  husband  and  herself* — Vi,  Mi 
(Sans.)  page  193. 

Further  in  the  text — "  Paternal  uncles,  spiritual  parents. 
(guru),  and  daughter's  sons,"  &c.  (  ante  p.l05),  Vrihaspatt 
having  indicated  husband's  relatives  by  the  term  'paternal 
uncles,'  his  daughter's  children,  by  the  term  'daughter's  son/ 
and  maternal  relations,  by  the  terms  '  maternal  uncle  and 
aunt/  the  widow  in  her  husband's  srdddha  and  other  rites 
relating  to  his  manes,  should  bestow  on  them^  but  not  on 
her  own  relations,  presents  proportionate  to  the  wealth, 
and  productive  of  spiritual  benefits ; — with  the  consent  of 
the  former,  however,  she  may  bestow  gifts  on  her  paternal 
relations  also. —  Vi.  Mi,  (Sans,)  p.  194. 

VyisA : — After  the  death  of  her  husband,  let  a  virtuous 
woman  observe  the  duty  of  continence,  and  let  her  daily, 
after  the  purification  of  the  bath,  present,  from  the  joined 
palms  of  her  hand,  water  mixed  with  til  (sesamum)  to  the 
manes  of  her  husband.  Let  her  day  by  day  perform  with 
devotion  the  worship  of  the  Godsj  and  the  adoration  of 
YlSHNU,  practising  constant  abstemiousness.  She  should 
give  alms  to  the  chief  of  the  venerable  for  increase  of 
holiness,  and  keep  the  various  fasts  which  are  commanded 
by  sacred  ordinances.  A  woman  who  is  assiduous  in  the 
performance  of  duties  conveys  her  husband,  (though  abiding 
in  another  worldj  and  herself  to  a  region  of  bliss. — IbidL 

Vyavasthd,  105.  Without  the  consent  of  her  husband's  re- 
versioners a  widow  is,  however,  competent  to  sell 
so  much,  and  no  more,  of  his  property  as  may  be 
required  for  the  performance  of  the  indispensable 


Authority. 


*  Almost  the  same  rule  is  laid  iu  Smriti-ckandrild.    See  ante,  p.  108. 
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duties  (^nitya-karmaj.^  If  such  acts  cannot  be  per- 
formed without  selling  the  whole  property,  the  whole 
may  be  sold  by  her  for  that  purpose,  because  such 
duties  must  be  performed.  But  for  the  performance 
of  an  optional  religious  act  (kdmya  karma)  she  may^ 
without  their  consent,  dispose  of  only  a  small  por- 
tion of  the  estate  (a),  t 

(a)  An  indispensable  act  or  duty  {nitya-karma)  is  that 
which  Tfiust  be  performed^  and  cannot  be  neglected  without 
sinning,  as  the  first  srdddha  of  the  father  or  of  the 
husband, — the  marriage  of  his  daughter,  or  the  like.  And 
an  optional  religious  act  is  such  as  the  performance  of  it 
rests  upon  option,  and  there  is  no  sin  on  the  non- 
performance, but  religious  merit  {punya)  on  the  per- 
formance thereof, — as  pilgrimage  to  Benares  and  the 
like. 

106.  If,  however,  the  expenses  for  those  acts  in-  yy<ivatthd. 
eluding  maintenance  could  possibly  be  defrayed  with 
the  accumulated  wealth,  or  with  the  income  of  the 
estate,  left  by  the  deceased,  then  his  widow  cannot 
sell  any  part  of  his  estate  for  the  performance  of 
any  such  act,  much  less  on  account  of  any  debt  con- 
liacted  by  her  for  her  own  purposes.  J     Further, — 

107-     If  the  reversioners   supply,   or  agree  to  Vyavatthd. 
sapply,  to  the  widow  expenses  for  her  subsistence  and 
performance  of  religious  acts,  in  that  case  also   the 
widow  cannot  sell  any  portion  of  the  estate.  § 

108.     For  acts  other  than  those  which  are  sane-   Vyavattkd. 
iioned  by  law,  as  already  stated  {ante  pp.  132 — 138) 
a    widow  can  dispose  of  her  husband's  property  only 

^   Vide  VyamuAdB  108  and  104  and  the  authorities,  &c.,  relative  thereto. 

t  See  PrecadeDta,  pp.  307,  814,  319—826,  840,  367,  407. 

^  See  the  case  of  Hafeesun-nissa  Begum  vertus  Radha  Benode  Misser,  S.  D. 
^  -  Decia,  fur  1856,  p.  995.  Vyavcutkd  Darpanat  (Second  edition,)  page  78, 
aud  Precedent!!,  pp.  337—389. 

§  Vide  rrecedeut«,  pp.  383,  407. 
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with  the  consent  of    the  reversionary  heirs  of  her 
husband,  but  not  otherwise.* 

Vi/avasVid.  109.  If  there  be  no  such  reversionary  heir,  still 
the  widow,  who  is  not  a  JBrdhmani  but  of  any 
other  caste,  cannot,  for  acts  not  sanctioned  by  law, 
dispose  of  her  husband's  property  even  without  the 
consent  of  the  ruling  power,  inasmuch  as  on  failure 
of  all  heirs  of  a  deceased  proprietor  who  was  not  a 
Brdhmana  the  sovereign  is  entitled  to  take  his  pro- 
perty, and  a  woman  is  never  independent  but  al- 
ways under  restriction  and  control,  t 

Authority.  NArada  : — When  the  husband  is  deceased,  his  kin  are  the 
guardians  of  his  sonless  widow ;  in  the  disposal  and  preser- 
vation of  property  as  well  as  in  her  maintenance,  they  are 


AnnotationB. 


109.  The  Policy  of  the  Hiod6  Law,  with  regard  to  the  female  sex, 
being,  that  it  \b  never,  at  any  period  of  their  lives,  or  under  any  cir- 
cumstance, to  be  independent.  '*  Day  and  night  (says  Mamv,)  most 
women  be  held  by  their  protectors  in  a  state  of  dependence.  Their 
fathers  protect  them  in  childhood  ;  their  husbands  protect  them  in 
youth  ;  their  sons  protect  them  in  age.  A  woman  is  never  fit  for 
independence.**  And  a  preceding  text,  in  which  the  same  condition  is 
inculcated,  establishes  her  dependence,  if  she  have  no  sons,  *'  on  the 
near  kinsmen  of  her  husband  ;  if  he  left  none,  on  those  of  her 
father  ;  and,  having  no  paternal  kinsmen,  on  the  sovereign  f  conclud- 
ing, as  already  stated,that  ''a  woman  must  never  seek  independence i" 
and  carrying  the  principle  to  the  length  of  declaring,  that  ^*by  a  girl,  or 
by  a  young  woman,  or  by  a  woman  advanced  in  years,  nothing  must 
be  done,  even  in  her  own  dwelling-place,  according  to  her  mere 
pleasure.*'  Failing  relations  of  her  husband,  she  is  to  reside  with 
her  own,  enjoying  their  protection,  and  being  subject  to  their  con- 
trol.—Stra.  H.  L.  Vol.  1  (2nd  Ed.)  pp.  244—246.- 


*  Vide  rrocedints  pp.  2C0,  267,  274—278,  288,  292— 20i,  310,  110,  411. 

t  Vide  Precedent K,  pp.  260-267,  311. 
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ber  lords  {iahtuara).  But  if  the  husband's  family  be  extinct, 
or  contain  no  male,  or  be  helpless^  the  kin  of  the  widow^s 
father  are  her  guardians,  if  there  be  no  relations  of  her  has* 
band  within  the  degree  of  aapiiidaa* — 13.  28,  29. 

Hanu  : — By  a  girl,  or  by  a  young  woman,  or  by  a  woman     Authority. 
advanced  in  years,  nothing  must  be   done,  even  in   her  own 
dwelling  place,  according  to  her  mere  pleasure  (1). — Chap,  v, 
verse  147. 

Manu  : — In  childhood,  must  a  female  be  dependent  on  Authoritj. 
her  father;  in  youth,  on  her  husband;  her  lord  being 
dead,  on  her  sons;  if  she  have  no  sons,  on  the  near 
kinsmen  of  her  husband;  if  he  left  no  kinsmen,  on  those 
of  her  faiker;  if  she  have  no  paternal  kinsmen,  on  the 
sovereign :  a  woman  must  never  seek  independence  (l}.t 
Chap.  V,  V.  148. 

In  childhood  a  female  must  be  under  the  control  of  Authoritj. 
her  father,  in  youth,  of  her  husband,  after  his  death,  of  his 
son  ;  if  there  be  no  son,  and  no  relation  within  the  degree 
of  bis  sapindas,  the  kin  of  her  father  become  her  guardians. 
If  (males  in)  both  families  be  extinct,  then  according  to  this 
text  of  NArada.  :  "  The  sovereign  is  the  lord  of  women/' 
sbe  mast  be  under  the  control  of  kinsmen,  sovereign  and 
tbe  rest :  she  must  never  be  independent  (1). — KuLLi^KA 
Bhatta's  commentary  on  the  above  text. 

MakU: — Day  and  night  must  women  be  held  by  their   Authority. 
protecters  in  a  state  of  dependence  (1). — Chap.  IX,  v,  2. 


Annotations. 

(] )    Whatever  may  be  thought  of  such  a  state  of  Hindu  females 
1^  the  now-civilized  natiouB,  it  appears  to  have  existed  amongst 

*  Othars  expound  the  above  text  of  NIbada.  as  signifying  that  (the  near- 

IriwmnRn  in)  the  family  of  her  husband  has  authority  in  the  disposal  of 

tperty,  that  is,  in  donation.    She  may  give  a  present  to  thai  person  on 

"liom   the  kinsman  of  her  husband  bids  her  confer  one  ;  she  may  bestow 

vrblch  he  bids  her  give  away. — Coleb.  Dig.  (Lond.  Ed.)  VoL  III,  p.  462* 

i"  The  original  of  the  italicised  words  in  the  above  passage  are  not  to  be 
Vound  in  the  Sanscrit  text^  but  have  been,  by  way  of  innendoes,  supplied  by 
^1^«  learned  traiusUtor  from  Kulliika  BhuUaCt  commentary,  a  separate  trans- 
Vaktion  of  which  is  above  given. 
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Authority.  MA.NU :— Their  fathers  protect  them  in  childhood;  their 
husbands  protect  them  in  youth ;  their  sons  protect  them 
in  age  :  a  woman  is  never  fit  for  independence. — Chap.  IX, 
verse  3. 

Authoritj  The  father  protects  a  female  before  her  marriage,  after 
that  her  husband  protects  her,  in  his  default  her  sons  pro- 
tect her ;  a  woman  therefore  is  never  fit  for  independence.(l) 
KULLdKA  Bhatta's  commentary  on  the  above  text. 


Annotations. 

the  most  civilized  and  renowned  nations  of  antiquity  ;  as  \a  evident 
from  the  subjoined  passages  : — 

"  A  few  words  will  suffice  to  assimilate  the  condition  of  the  sex 
among  the  old  Romans.  Mtdieres  omnes,  (says  Cicero,)  propter  tn- 
firmitatem  coniUiiy  majares  in  tutorum  potestate  eue  vduerunt  .**  and 
Livy,  to  the  like  effect,  NuUam  neprivatam  quidem  rem  agerefosmi- 
nas  sine  auctore  voluerunt;  in  manu  esse  parent^nij  fratrumy  vtro- 
rum/^f 

"  It  was  the  same  before  them  with  the  Greek  women ;  nor  can 
these  strictures  in  this  respect  be  better  closed,  than  by  the  following 
extract  from  a  late  elegant  little  work,  on  the  states  of  ancient 
Greece,  whose  institutions  the  Romans  copied  >  exhibiting,  with 
regard  to  the  vassalage  of  the  sex,  the  substance  of  many  a  text 
of  Menu,  and  yet  not  a  perfect  picture  of  it,  as  it  existed  at  the 
time  to  which  the  account  refers ;  omitting,  as  it  does,  all  allusion 
to  that  extraordinary  feature,  already  noticed,  the  power  of  the 
husband  to  dispose  of  his  wife  by  will,  to  any  man  whom  he  might 
choose  for  his  successor.  Speaking  of  tlie  Athenian  women,  in  an 
age  too  of  refinement,  '  They  lived  (says  the  learned  and  ingenions 
author)  in  a  remote  quarter  of  the  house,  and  were  never  allowed 
to  mingle  in  society  with  the  men.  They  were  not  permitted  to  go 
abroad,  without  being  attended  by  a  slave,  who  acted  as  a  spy  upon 
their  conduct.  They  were  given  in  marriage  without  their  consent ; 
and  were  expected  to  make  the  care  of  their  families  the  sole  object 
of  their  attention.    In  a  funeral  oration  composed  by  Plato,  in  the 


•  Cic.  pro.  Muren.  ii. 


t  Liv.  xxxiv.  2. 
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Should  it  be  asked  if  a  widow  is  competent  to  make  a 
disposition,  not  sanctioned  by  law,  of  ber  busband^s  property, 
with  the  consent  of  his  reversioners,  is  she  to  take  the 
consent  of  all  of  them,  or  of  any  of  them  in  particular  ? — 
The  answer  is,  it  has  been  determined  that— 

110.  For  the  validity  of  an  alienation  not  sane-   y!f<^va9thd. 
tioned  by  law,  the  consent  of  those  reversioners  of 

the  husband  is  necessary  who  are  likely  to  be  in- 
terested in  disputing  it;  and  it  is  their  consent 
alone  that  renders  a  widow  competent  to  make  such 
an  alienation  of  her  husband's  property.* 

The  mere  attestation  of  conveyance  by  a  relative  does 
not  necessarily  import  his  concurrence  or  consent,  but  it  is 
requisite  that  he  should  actually  give  his  consent  to  the 
transaction  at  that  time  or  ratify  it  subsequently. —  Vide 
precedents,  pp.  288,  292—294,  302.     Further,— 

111.  Being  unable  to  hold  and  manage,  or  for    vyavatthd. 
any  other  cause,  the  widow  may  surrender  or  make 

over  the  property  to  the  then  next  reversionary 
heir,  or,  with  his  consent,  to  the  heir  next  after  him, 
and  thus  accelerate  his  succession.! 

Xjikewise, — 

112.  Upon  the  widow's  resignation  of  the  world-   Vyavatthd. 
J  J  concerns,  or  voluntary  abandonment,  the  estate 

Annotations. 

of  PericleR,  he   makes  that  illustrioas  statesman  exhort  the 

theuiao  women,  to  miDd  their  domestic  coucerus  ;  and  assure  them, 

Ciat  they  wonld  be  most  faithful  in  the  discharge  of  their  duty, 

hen  they  never  attracted  the  notice  of  their  fellow-citizens.'"^ — 

Ara.  H.  L.  Snd  Ed.  VoL  I,  pp.  252—253. 


*   Vide  precedeota,  pp.  802,  292—294  288. 

t  Vide  Precedents  pp.  295—806. 

Hill's  Essays  on  the  Institutions,  &o.  of  the  States  of  ancient  Greece, 
260. 
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inherited  by  her  descends  at  once  to  the  next  re- 
versionary heir,  as  she  is  thereby'  divested  of  her 
property  by  abdication.* 

Vyavasthd.  113.  But,  if  without  thc  conscnt  of  the  above- 
mentioned  reversionary  heirs  of  her  husband,  a 
widow  do  alienate  his  property  without  a  legal  ne- 
cessity or  for  purposes  not  sanctioned  by  law,  the 
alienation  so  made  is  illegal  and  invalid,  and  the 
reversionary  heirs  have  a  right  to  restrain  her  from 
so  doing,  or  to  have  the  same  set  aside,  f 

ryavaithd.  114.  Primarily,  the  immediate  reversioners  pos- 
sess such  right  and  not  those  who  are  next  sifter 
them,  unless  the  former  be  incapable  of  doing  so, 
or  unwilling  to  do  it  through  collusion  with  the 
widow,  or  if  they  have  relinquished  their  rights  in 
favor  of  the  latter  or  authorized  them  to  exercise  it4 

Vyavatthd.  HQ^  j^  the  event  of  an  alienation  made  by  a 
widow  of  her  husband's  property  being  set  aside, 
the  property  should  revert  to  her,  if  she  have  not  al- 
ready committed  any  act  involving  forfeiture  of  her 
right  of  inheritance.  § 

Reason.  Because  ^hile  the  widow  lives  free  from  any  defect  causing 

disherison,  the  reversionary  heirs  who  are  posterior  or  in- 
ferior to  her  have  no  right  in  siipercessiou  to  her,  also  be* 
cause  the  right  of  such  heirs  accruing  only  at  the 
death  (natural  or  civil)  of  the  widow,  and  there  being  no 
certainty  of  their  surviving  the  widow,  their  right  is  merely 
a  contingent  one.  In  other  words,  although  the  reversioners 
may  have  a  wrongful  alienation  made  by  a  widow  set  aside 
yet  they  cannot  take  possession  of  the  property  recovered 
from  the  purchaser,  they   not  being  then  vested  with   the 

♦  See  anU,  pp.  20—22,  and  Precedenta  pp.  22—80,  86,  87,  296. 

t  See  a»/«,  pp.  122,  123  and  Trecedents,   pp.  288,  882—840,   852-- 857' 
372,  373,  385-388,  406,  407,  &c. 

X  Vide  Precedenta  pp.  858—367,  370—876,  888-489. 

§  Vide  Precedents,  pp.  852—357,  386,  387. 
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rigbt  to  do  80»  and   the  iwidow  not  being  divested  of  her 
heritable  right. 

116.     If,  however,  it  be  satisfactorily  proved  that  yyav<uihd. 
the  widow  has  made  •waste  to  the  injury  of  those 
who  have  the  reyerisionary  interest,   and  the  pro- 
perty is  fiDc<daiiger,-  sty  that-  ^ut  for  th^  interference 
of.  the  Court  of  Justice,  repreSen^glljiS  Sovereign, 
attb  Teversioners  who  may  eveniuaUy  WKssted  would 
Btdfer  loss  f^m  the  acts  of  the  widd^v^  th^n^,  imA  not 
untS  then,  the  Dispensers  of  justicei  TtiSit^,^th  a 
view  to  remedying  the  evil,  or  preventing' » 
^e  the  managemei^t  :Qf  &  pmps^f^^^ 
liandsy   and   adopt ;» suck :  xaeMurss ;  wii^^cibyt  v» 
estate  nwy  foe  seooied- -fer^  tlte^m^^idbtateiiietmy i.prb- 
Tided  those  x&ebmi¥€»  de^MtW^ft^'-^^ 

as  the  the^'ljeiresa  ejitltl^d^tB  ^i^fdjT  the  incoittue^ 

•'■        ••,.■/     .*    .'■•..        'lit.     « 

9UfiiBl]^'Ind»,  Shv^^e^M^ii  or-  tninsf^^f  -her  hus)- 
band's  profTertjr BttBef-ty  fhe  widtf#,  whathfer  ** 
an  allowable  cau^e  or  otherwise,^.  Bbould  r^nain  in- 
tact until  her  death,t-  -the^Vefsionary  heir  vas.j, 
however,  institute,  a  -  suit  e^en  ■  during .  the  lire- 
^ine  of  .tl\e- widow  tp^  declare  ttiat  the  cojiY^^nQe 
was  ejoajte'i  fcgr"rf^^        aUowable^,  an(l;|s  5gj§- 

•  It  !ia»^e«i^*88RJ!tef^  of  Justice.  Tikft'the  Court 

of  Wards,  may  ttep  iiVui3^appoiift&4Gto«lv<er  to  take  chaFg9<  of  the  estafe. 

The  rerenioni^  heir^  ma^r  b^  the  lieceiver,  but  hU  appc^iatpient  a^aiyh  in 

•bt  hf  Tiiiae  oftlie  feVeraionaiy  right,  but  in   consiileration  of  w;SS^ouJd 

ymmm  VH^^mifltfi  of  the  esUte.    The  Court  wouM  giTo  Mny^JJUfna^n 

egiiiditiqnally  upon  his  paying  the  income  of  the  projifiitji^Ua  th«.mdow 

•mpowering  her  on  the  other  hand  to  move  for  his  removal  on.  Ms  not  paying 

ife.    See  the  precedents  above  noted.  -*i^ 

t  See  Ifbwever  the  Privy  Council  decision   which  is  at  prtgfe  2tf6  of  the 
rr«oedeaii  and  wbidr  i»^  quilted  ^iifonnitjf<With'tiie  Hiildi  law» 


19 


\ 


I 


146  VYAYASTHl-CHAKDBIKi 

or  destruction  of  the  property  whether  movable 
or  immovable.* 


SECTION    II. 

On  Daughters'  Bight  of  Succsssiok. 

As  those  persons,  who  are  exhibited  in  the  text ''  the 
wife,  and  the  daughters/'  &c.t  to  be  the  next  .heirs  on  fai- 
lure of  the  prior  claimants,  would  have  succeeded  if  the 
widow's  right  had  never  taken  effect,  so  shall  they  equally 
succeed  to  the  residue  of  the  estate  remaining  after  her  use 
of  it,  upon  the  demise  of  the  widow  in  whom  the  succession 
had  vested.  At  such  time  (when  the  widow  dies,  or  when 
her  right  ceases)  the  succession  of  daughters  and  the  rest 
is  proper,  since  they  confer  greater  benefits  on  the  deceased 
(by  oblations  presented)  than  other  claimants.:^    Thereforei-^ 

Vyavaithd.  118.  In  default  of  the  widow  the  daughters 
inherit  the  estate  of  the  man  who  died  separated 
(from  his  co-parceners)  and  not  re-imited  (witb 
them.)  II 

Annotations. 

118.  In  default  of  the  widow,  the  daughter  inherits,  but  neither 
18  her  interest  absolate.  It  may  here  be  mentioned,  that  the  above* 
rule  of  succession  is  applicable  to  Bengal  in  every  possible  case  ; 
but,  elsewhere,  only  where  the  family  is  divided  :  for  aocordisg  to 
the  doctrine  of  the  Benares  and  other  schools,  even  the  widow,  to 
whom  the  daughter  is  postponed,  can  never  inherit,  where  the 
family  is  in  a  state  of  union  ;  nor  can  the  mother,  daughter,  dangh* 
ter's  son,  or  grandmother.  The  father's  heirs  in  such  case  exclude 
them.— Macn.  H.  L.  Vol.  I,  pp.  21,  22. 

The  right  of  daughters  to  succeed,  in  default  of  sons  and  widow, 
is  not  to  be  confounded  with  that  of  the  appointed  daughter,  under 


*  See  Precedents,  pp.  842—851,  868—872,  885--8SS. 
t  Ante,  page  d9.  t  Vir-MUrodoifa,  page  194. 

U  Vidt  Precedents,  pp.  412—416,  448— 44f. 
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It  is  a  settled  rule,  that  a  wedded  wife,  being  chaste^  Authority. 
takes  the  whole  estate  of  a  man,  who,  being  separated  from 
his  oo-heirSj  and  not  subsequently  reunited  with  them^ 
dies  leaving  no  male  issue.  On  failure  of  her  the  daugh- 
ters inherit— lf«<.  In.  Chap.  II,  Sect,  i,  §  39,  and  Sec- 
tion ii,  §  1. 

On  failure  of  wives,  the  heritage  devolves  on  the  daugh-  Authority. 
ters,  according  to  the  preceding  text  of  Vishnu.^ — Vi. 
CkLp.39Z 

In  default  of  the  wife,  the  daughter  succeeds.— Fjfat;.   Authority. 
MiajfA.  Chap.  IV,  Sect.  YIU,  §  10. 

Hahu  :— The  son  of  a  man  is  even  as  himself,  and  the  Authority. 
daughter  is  equal  to  the  son.    How  then  can  any  other 
inherit  (his)  property,  notwithstanding  the  survival  of  her, 
who  i%  as  it  were,  himselff  (a). — Smri.  Chan.  Chap.  XI, 
Sect,  ii,  CL  7  }—Vi.  Mi.  (Sans.)  p.  203. 

(a)    Who  is  as  it  were  himself]  who  is  equal  to  the  son,  who 
is  as  it  were  himsel£— «Saiiri.  Chan.  Chap.  XI,  Sect  ii,  CI.  7. 

NAraba  : — ''  On  failure  of  male  issue,  the  daughter  in-  Authority, 
herits,  for  she  is  equally  a  cause  of  perpetuating  the  race : 
both  the  son  and  daughter  are   the  means  of  prolonging 
the  father's  line   of   descendants."^ — Smri   Chan.  Chap. 
XI,  Sect,  ii,  CL  9  ;—V(,  Mi.  (Sans.)  p.  204. 


Annotations. 


the  old  law.  The  daughter  under  consideration  takes  as  a  priucipal 
ia  her  own  right,  in  default  of  the  widow,  who  has  preoodence. — tStra. 
H.  L.  VoL  I,  (8nd  fid.)  p.  137. 

*  See  ^M^  page  108. 

t  See  Fyoft.  Ma^  Chap.  IV,  Sect  viiii  §10,  in  which  the  tnmaUtion 
given  of  toe  abore  text  is  not  accurate. 

t  The  iMe  of  daomdmdi  here  intenda  such  descendants  as  present  the 
oblaftioo  eake ;  lor  one  who  is  not  an  offerer  of  oblations,  confers  no  benefits, 
and  oooaaqaently  diifors  in  no  respect  from  the  offspring  of  a  stranger  or  no 
oflEspring  at  aU.  The  daughter's  son  is  the  givor  of  oblationS|  not  his  son ; 
the  daughter's  daughter;  lor  the  oblation  ceases  with  him. 


w- 
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,  Wbg-^  aliiec<|or,*8Q^sr.—*' No  .reason  .h^  i)epiV:f^c||)i¥S^to 
V^<^  ^vhy.  tha  right!  of  succession  of  a  daug)jiA^#  ^bQuld  b« 
j^qijL^p^u^d-  (o'tliat  oi*  a  secondary  am\  Mi  JjIM^tiV-  Usie; 
ce^isoD  stated  by  .Ybihaspati  simply  accounJLst  ii»r;;bei  ti(to. 
to  succeed  c/ii  faihtre  of  a  begotten  807\"  IJ^lmi^iine^Jb^ 
Vrihaspati,  iu  giving  the  reason,  intenjls  ^thaifcthe  Jiyne. 
must  be  taken  to  apply  wliere  a  daughter*  succeeds  *in 
default  of  a  secondary  sou  and  ^vidow.  NiRADA,  donsdcius 
of  the  justness  of  the  proposition,  that  a  daughter  should 
succeed  on  failure  of  a  secondary  son  and  widow^  says,  for 
the  information  of  the  uuinstructed,  *'  On  failure  of  male 
issue,  the  daughter  inherits,  for,  she  is  equally  a  cause  of 
perpetuating  the  race.''  .  The  reason  why  the  daughter  is 
equally  a   cause  of  perpetuating  the  race,  the  same  author 


The  meaning  is,  that,  the  son  fLuA  dau^tev  4>otli  give 
i^irth  frto  children,  by  whom  the  prosperity  of  their  Qyfn 
^r^nft  'i^p^oimoted.  Bere  tie  "equality  contemplated  he^.. 
tween- a -soil's  son  and  a  daughter^  son  must  be  understood 
to  .be  fiu  equality  in  "point  of  efficacjfj  boA  .the,  aoos  bekig 
in  their  natUre,  uneqiiaL'  There  is  no  equality /between: 
them  in  point  of  clearing  off  the  debts  and  inheriting  the 
assets  of  tne  deceased,  it  being  declared  ''Debls  must  be 
paid  by  sons  and  son's  sons."  '  Referring  to  a  gitindfathei^s 
property,  it  has  further  been  declared,  "The  ownership 
of  the  father  and  son  is  the  same  in  it/'  The  superiority 
of  a  son's  son  being,  by  these  texts,  declared  in  respect  of 
assets  and  debts,  the  equality  contemplated  by  the  text 
(JP'N'ittADA,  ateove  itmoted,  between  a  son's,  son  .and  ;a 
diiughteil'^  soil  mii^t-Veh  understood  to  consist  in  con- 
ferring benefits  i>^t  tenyporal,  thai  is;  in  the  performance 
of  Srddhas ;  it  being  declared  by  ViSHNtl :  "  In  offering 
oblations  to  the  ma?ie#,  tl)e  dmighter's  sons  are  considered 
as  son's  sons/'  •>.  The  daogUjbens**  therefore,  stand  conspicuous 
in  the  line  of-  suoce^iom  by  reason  of  their  conferring 
benefits  by  means  of  their  descendants. — Smri.  Chan. 
Chap.  XI,  Sec.  ii,  CI.  10. 

It  cannot,  however,  be  hence  jsaid,  that  where  there  is  no 
male  issue,  a  daughter  inherits  in  preference  to  a  widow 
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/ytfM^/.'iW latteY"  btit%  Ih  her  own  person  competent 
to.AlBDCii|ia  in  .(he.  performance  of  religious  sacrifices  (agni^ 
hotnat  &0,,.  ^ich  are  acte  tepable  of  conferring  spiritual 
bepents  on  the  deceased.  Therefore,  the  term  "male 
J  Mpe^.nsed  in  the  pa3sage  "on. failure  of  male  issue,  the 
f      ^^Afttghter  inherits,''  must  be  considered  by  synecdoche  to 

ifitlude  i^pcUni  (widow)  also. — Ihid.y  CI.  II. 

•      .  .  ■ 

.  'XfsaUTJ'; — The  wealth  of  a  man  who  leaves  no  male  issue 
goea  to  his  wife ;  on  fiulure  of  her^  to  his  daughter.* 

Ybihaspatx  >^  The  wife  is  pronounced  successor  to  the 
wealth  of  her  husband ;  in  her  default,  the  daughter.  As 
a  80D,  so  does  the  daughter  of  a  man  proceed  from  his 
several  limbs.  How  then,  should  any  other  person  (6)  take 
(,er.  fathet's  wealth  ? — Jidit,  In.  Chap.  II,  sect,  ii,  §  2 ; — See 
Smru  Cfhani  Chap.  XI,  Sect,  ii,  CI.  1  and  3. 

(b)  Any '  other  person]  These  terms  exclude  the  son  and 
widow,  (who  are  preferable  heirs,)  and  include  the  father  and 
the  rest— 5mr».  Ckan.  Chap.  XI,  Sect,  ii,  CI.  5  <&  6. 


T^bfi  meaning  is  how  could  the  father  and  the  rest  take 
the  pronerty  of  a  sonless  man^  while  the  daughter  is  alive  ? 

-  In  springing  from  the  limbs  of  the  father,  a  daughter  is 
equal  to  a  son.  The  difference,  however^  is  this.  In  the, 
|>rocreation  of  a  son,  the  contribution  of  the  father's  part 
m  greater ;  whereas,  in  that  of  a  daughter,  it  is  less,  it 
being  declared  *'  A  male  child  is  procreated,  if  the  seed  pre- 
dominate, but.  a- female  child  is  procreated  if  the  woman 
contribute  most  to  the  foetus.'^f  Hence  a  daughter  is  pro- 
nounced equal  to  a  son  to  a  certain  extent.-—/^.  §  4. 

But.  what  kind;  of  daughter  is  competent  to  receive  her 
Gatlier^s  heritage,  is  declared  by  the  same  author,^ — 

Vbihispati  : — Being  of  equal  oIia88(c)  and  married  to  a 
nan  of  like  tribe  {d\  being  virtuous  [sddhvd  (e)]  and 
levoted  to  obedience,  and  being  formally  appointed   or  not 


Authority. 


Authoritjk 


*  See  ante,  page  108.  f  Manu. 

t  Vivdda'Chintdmani,  page  203. 
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appointed  to  continue  the  male  line^  she  (the  daughter) 
shall  take  the  property  of  her  father. — Smri.  Chan.  Chap. 
XI,  Sect,  ii,  §  26;— Ft.  Chi.  p,  298;— F<.  Jf  i.  (Sans.) 
page.  204. 

(c)  Being  of  equal  class]  Being  of  the  same  class  with  the 
father,  that  is,  born  of  a  wife  of  the  same  class  with  the  father. 
Smri,  Chan.  Chap.  XI,  Sect,  ii,  §  27. 

(  d^  Married  to  a  man  of  like  tribe]  This  is  intended  to  ex- 
clude one  married  to  a  man  of  superior  or  inferior  tribe.  For  the 
offspring  of  a  daughter  married  to  a  man  of  a  higher  or  lower 
class  is  forbidden  to  perform  the  obsequies  of  his  maternal  grand- 
father and  other  ancestors  who  are  of  inferior  or  of  superior 
rank.  But  one,  married  to  a  man  belonging  to  the  same  class,  oou* 
fers  benefits  on  her  fleither  by  means  of  her  son. 

The  four  epithets  (being  of  equal  class  and  married  to  a 
man  of  like  tribe,  being  virtuous  and  devoted  to  obedience) 
first  mentioned,  in  the  above  passage,  refer  to  a  daughter 
claiming  inheritance  after  a  widow,  and  the  two  epithets 
(being /orma%  appointed  or  not  appointed)  last  mentioned^ 
to  a  daughter  claiming  inheritance  before  a  widow.  Being 
formally  appointed  or  not  appointed  to  continue  the  male 
Una]  Here,  an  appointed  daughter  (whether  formally 
appointed  or  not)  must  be  understood.  The  term  "  daughter 
(which  has  not  been  expressly  mentioned  in  the  passage) 
must  be  understood  before  the  other  four  epithets. — SmH. 
Chan.  Chap.  XI.  S.  iL  CI.  27. 

VyavoMikd.      UO*    {^)  Being  virtuous]    By  this    term   an  unchaste 
daughter  is  excluded  from  the  inheritance.* 

It  being  laid  down  that  an  unchaste  widow  does  not  in- 
herit, a  fortiori  a  daughter,  who  is  inferior  to  the  widow, 
or  whose  heritable  rirat  is  weaker  than  that  of  a  widow, 
cannot  inherit,  if  unmaste.  See  ante,  pp.  116,  117  and 
Precedents,  pp.  417,  425^  427,  433. 

vyawuM.  120.  A  daughter  being  entitled  to  inherit  the 
divided  proper^  of  her  father,  it  has  been,  by 
parity  of  reasoning,  determined  that,  she  is  entitled 
to  inherit  also  such  property  as  was  separately 

*  Vide  Freoede&t0,  pp.  2$1— 257,  402,  408,  447. 
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acquirador  held  by  him^  or  was  vested  in  him 
though  its  enjoyment  was  postponed  till  after  a 
oontingency.* 

Becaase  such  propertji  not  being  held  in  common  with     Renon. 
any  one  eke,  is  of  the  nature  of  a  divided  property. 

121.    Of  the  daughters  married  and  mimarried^   vyamuthd. 
the  unmarried  is^  in  the  first  place^  the  sole  heiress 
of  her  father's  property.! 

In  the  case  also  where  some  of  them  are  married,  and  some  Authority. 
unmarried,  the  unmarried  ones  alone  (succeed),  by  reason  of 
this  (t.  e»  the  following)  text  of  EIttAtana. — Vyav.  MayiH,' 
Chap.  IV»  Sect,  viu,  §  IL 

KJLttJLtahA: — Let  the  widow  succeed  to  her  husband's  Authority. 
wealthy  provided  she  be  chaste :  and,  in  default  of  her,  let 
the  daughter  inherit^   if  unmarried.^ — Vyav.  Mayii,,  Chs^p. 
IV,  Sect,  iii,  §  11  ;—MU.  In.  Chap  II,  Sect,  ii,  §  2. 


Axmotationii. 

181.    Bat  there  is  a  diffBrence    in  the  law,  as  it  obtains  in 

Benares,  on  this  point,  that  school  holding  that  a  maiden  daughter 

k  in  the  first  instance  entitled  to  the  property.    According  to  the 

law  of  Mithila  an  unmarried  daughter  is  preferred  to  one  who  is 

married.— ifocn.  H.  L.  Vol.  I,  p.  22. 

181 — 123.    A  maiden  is  in  the  first  instance  entitled  to  the  pro- 
perty ;  failing  her,  that  the  succession  devolves  on  the  married 
daoghteiB  who  are  indigent,  to  the  exclusion  of  the  wealthy  daugh- 
^  that,  in  default  of  indigent  daughters,  the  wealthy  daughters 
competent  to  inherit ;  but  no  preference  is  given  to  a  daughter 
^vho  has  or  is  likely  to  have  male  issue,  over  a  daughter  who  is 
tuarrenJI  or  a  childless  widow.— iTocn.  H.  L.  Yol.  I,  p.  22. 


*  Fuie  Preoedente,  pp.  244,  443. 

t  Ftde  Preoedentfl^  pp.  416,  445. 

$  In  the  SmfUMandrikd  the  last  word  of  the  ahove  text  is  **  Pratith* 
^kitdT  instead  of  "bhahet-tadd,  **  and  it  is  rendered  by  unproyided.'"  See 
Eriafaia  Swdmi  /yer^f  tnuiBlation,  page  175. 

I)   See  however,  page  154. 
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Authority.  jf  there  be  competkion ^between  Dnartied  'and  unmarried 
daugbtera,  the  unmarried ..  one  takes  the  Bmcoei9i9ioh  under 
the  specific  provisions  ot  the  text  above  ctled  (''in  defau^ 
of  her,  let  the  daughter  inherit,   if  unmarried.*') — Mit.   In. 

Chap.  II,  Sect,  ii,  §  3.  • 

■   .     ■  'f% 

vyavatthd.      122.     In  default  of  the  maiden  daugbfters  the 

married  daughters  inherit  their  father's  .cistate.* 

.J*    - 


*  \. 


Authority.  FarIshaba  : — Let  a  maiden  daughter  take  thd  berS|Cg^ 
of  one  vfho  dies  leaving  no  male  issue;  if  there  be^no 
such  daughter^  a  married  one  shall  inherit. — Vi.  Chi.'p,  293. 

BiLRi5^PA  is  of  opinion  that  here  such  is  the  order  %f 
succession. — Fi.  Chi,  [Sans,)  p.  158. — See  Pw  C-  'TagoreiSk 
translation,  p.  293.  .     .  ^    . 

Vifavatthd.  123.  Among  the  married  daughters'  if  theM 
he  competition  between  an  unprovided  and  all  ieti.- 
riched  daughter,  the  unprovided  one  inherits,  in  Ket 
default,  the  enriched  one.t 

Authority.  Among  the  n^iu-ried  ones  when  some  are  possessed  of 
(other)  wealth,  and  others  -are  destitute  of  any^  these  the 
(last)  even  will  obtain  (the  estate),  from  this  text  of  GdXT- 
TAMA.  "A  woman's  property  goes  to  her  daughters,  un- 
married, or  unprovided  for.'*  Unprovided  foi*']  Destitute 
of  wealth.  Those  acquainted  with  traditional  law,  hold 
that  the  word,  '  woman V  (wife's)  includes  the  father's  also. 
—  Vyav.  MayHb.  Chap. 'If,  Sect,  viii,  §  12. 


I' 


Authority.  If  the  competition  be  between  an  unprovided  and  an 
enriched  daughter,  the  unprovided  one  iuhed.ts;  bu't,  on 
failure  of  such,  the  enriched  one  succeeds:  for  the  ^ext  of 
Go UTAM A  is  equally  applicable  to  the  paternal,"  as. 'to*"tKe 
maternal,  estate.  '*  A'  woman's  separate  property  goes*  to 
her  daughters,  unmarried  or  unprovided.''  It  must  notT  ]fB 
supposed,  that  this  relates  to  the  appointed  daughter :  for, 
in  treating  of  male  issue,  she  and  her  son  have  been  pro- 
nounced equal  to  the  legitimate  son  ("Equal  to  Ima  jsl^ho 


-'■  •  -  - 


*  Vide  Precedents,  pp.  413;^16,  445.      t  Fidr  PrepedentB,  pp.  418,  415,  416. 
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SDD  of  aa  appoiuied  daughter/^  or  tlie   daughter   appoiuted 
to  be  a  80D.) — MU.  In.  Cbap.  II,  Sect  ii,  §  4^  5. 

^The  conclusion,  therefore  is,  where  there  is  a  competition  ConcluBlon* 
between  a  daughter  unprovided  and  one  unmarried,  both 
being  of  the  same  class  with  their  father,  and  possessing 
the  other  qualifications  mentioned  in  the  text,*  the  un- 
married alone  first  takes ;  the  maintenance  of  such  daughters 
out  of  the  wealth  of  the  father  being  indispensable.  On 
failure  of  such  a  daughter^  the  unprovided  one  takes,  such  a 
daughter,  being  destitute  of  the  means  of  subsistence, 
owing  to  the  inability  on  the  part  of  her  husband  to  main- 
tain her,  although  he  is  bound  to  do  so.  In  default  of 
unprovided  daughters,  the  daughter  provided  or  enriched 
and  possessing  the  qualifications  of  equality  of  class,  &c., 
takes,  such  a  daughter,  though  provided,  being  competent 
to  inherit  On  failure  of  daughters,  the  daughter's  son 
inherits,  he  being  the  offspring  of  the  daughter. — Sviri, 
Chan.  Chap.  XI,  Sect,  ii,  §  2a 

Thus  in  default  of  the   widow,  where  there   is  competi- 
tion   among  daughters  enriched,   unprovided   for  and  un- 
married,  all   being  of  the  same  class  with  their  father,  and 
possessing  the  other  qualifications  {mentioned   in  the  text 
cited,)*  the  unmarried  alone  takes  in  the  first  place,  as  her 
father  was  bound   to  maintain   her;  in  default  of  her,  the 
(daughter)   unprovided    for    takes — such    daughter    being 
^titute   of  the  means  of  subsistence  owing  to  the  inabi- 
Iit?  on  the  part  of  her  husband  to  maintain  her,  although 
lie  was  bound  to  do  so ;  failing  her,  the  daughter  provided  for 
or  enriched  also  possessing  the  qualifications  of  equality  of 
daas,  &c.,  already  mentioned,*  takes  the  estate  though  she 
le  provided  for  and  enriched. —  Vi.  Mi.  {Sans.)  p.  205. 

124.    According  to  the   doctrine   of  the  law  as   current     Vyava$tkd, 
^^  MithUd,  no  distinction  is  made  among  the  married  daugh* 


Annotations. 

124.    AccordiDg  to  the  law  of  Mithila,  an  unmarried  daughter 
^  preferred  to  one  who  is  married  :  failing  her,  married  daughters 

•  See  AntCy  pages,  li9  and  150. 
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V^vatthd, 


Authority. 


ters  with  respect  to  tbeir  being  provided,  unprovided, 
barren  and  so  foi*th,  but  on  failure  of  the  maiden  daughter, 
all  married  daughters  without  any  difference  succeed  equally 
and  simultaneously. — See,  ante  p.  152. 

125.  According  to  the  Smriti-chandrikd,  the 
daughter  who  is  barren,  or  destitute  of  a  son  to 
confer  spiritual  benefits  on  her  deceased  father^ 
does  not  inherit  from  him. 

''  Let  the  widow  succeed  to  her  husband's  wealth/  pro- 
Tided  she  be  chaste,  and  in  default  of  her  (&),  the  daughter 
inherits,  if  unmamied  or  uiipromded.'*  By  this  it  is  in- 
ferrible that  the  above  passages*  have  reference  to  daughters 
either  unmarried  or  unprovided.  **  Unprovided'^  here 
means  unprovided  with  wealth  and  not  improvided  with 
offspring(i),  such  as  barren  daughters  and  the  like,  for, 
daughters  of  the  latter  description  are  not  at  all  entitled  to 
inherit  tbeir  deceased  father's  estate,  they  being  incapable 
of  conferring  on  him  benefits  spiritual  through  the  medium  of 
their  offspring. — SviH.  Chan,  Chap.  XI,  Sec,  ii,  CI.  20,  21. 

{h)  ''  In  default  of  her"  means  here  not  in  default  of  a  Patni 
generally,  but  in  default  of  that  kind  of  Fatni,  who  is  not 
tainted  with  incoutineuce. — Ibid.,  CI.  21. 

(i)  Here  by  *  Ofifspriug'  is  meant  only  the  son  of  a  daughter, 
not  her  daughter  or  son's  son,  because,  except  the  son  no  other 
offspring  of  a  daughter  can  offer  the  oblation  cake  and  confer 
spiritual  benefit  on  her  deceased  father. 

The  author  of  the  Vira-mitrodaya  is  of  the  same  opinion. 
He  says — '^  QouTAMA  propounds  that  a   woman's  separate 


Annotations. 

are  entitled  to  the  iuhentance,  but  there  is  no  distinction  made 
among  the  married  daughters ;  and  one  who  is  married,  and  faaSi 
or  is  likely  to  have,  issue,  is  not  preferred  to  one  who  is  widowed 
and  barren ;  nor  is  there  any  distinction  made  between  indigence 
and  wealth.— Macn.  H.  L.  Vol.  I.  p.  22. 


*  That  is  the  texts  of  Manu,  Niu^DA,  and  Brihaspati,   cited  in 
pp.  147,  149. 
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property  goes  to  her  daughters,  UDmarried  or  uoprovided  for." 
AlUiough  he  says  '*  a  woman's  separate  property/'  yet  by 
parity  of  reasoning  it  applies  also  to  a  father's  property.  By 
the  term  '^  unprovided  foi*^^  it  should  not  be  understood  a 
woman  unprovided  with  offspring  by  reason  of  her  being 
barren  and  the  like,  inasmuch  as  such  a  woman  is  not  entitled 
to  inherit  in  consequence  of  not  conferring  spiritual  benefit  . 
tbroagh  her  offspring  (that  is  son). — Vi.  Mi.  (Sana,)  p.  205. 

126.  If  there  be  several  daughters  capable  of    Vj^avoMthd. 
inheriting,  they  all  take  their  father's  heritage,   or 
divide  it  among  themselves.^ 

But  if  there  be  more  than  one,  they  will  divide  it,  and 
take  shares. — Vyav.  Maya,  Chap.  II,  Sect.  viii.  §  9. 

If  the  daughters  competent  to  succeed  be  numerous,  a 
distribution  should  be  made  among  them. — Coleb.  Dig. 
Vol  III,  (Lend.  Ed.)  p.  498. 

The  word  'daughters'  is  used  in  the  plural  number — 
to  show  that  those  -  of  the  same  class  (with  their  father) 
get  equal  shares,  and  those  of  different  classes  get  shares 
io  accordance  with  their  tribes. — Vi,  Mi.  (Sans.)  p.  205. 

127.  "Upon  the  death,  natural  or  civil,  of  any 
of  the  daughters  in  whom  succession  had  vested, 
the  surviving  daughters  take  the  portion  of  the 
patrimony  inherited  and  vacated  by  the  deceased, 
not  the  daughter's  son  and  the  rest.f 


Authority. 
Authority. 


Authority. 


Vyavoithi. 


Axmotation8> 

126.  The  daughters  are  named  in  the  plural  number  to  suggest 
the  equal  or  unequal  participation  of  daughters  alike  or  dissimilar  by 
dass* — Mil.  In.  Chap.  II,  Sect,  ii,  §  1. 

187.  On  the  decease  of  one  of  them,  whether  they  have  male  issue 
or  not,  the  estate  devolves  on  the  surviving  daughter ;  and  it  is  not 
till  after  the  death  of  all  these  daughters  that  the  estate  goes  to  the 
next  heir  of  the  father.— Eib.  In.  Sect.  168. 

*  Vide  Precedenta,  pp.  416,  433,  444. 
t  Fwfe  ProcedentB,  pp.  416,  483,  434. 
In  the  caae  where  two  daughters  succeeded  to  their  father's  estate,  and   one 
of  them  died  leaviog  her  sister  then  a  childless  widow,  and  a  sod,  a  question 
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Rtason.  Because  daughter's  sons   being   posterior  or  inferior  i6 

daughters,  their  succession  has  been   ordained  in  default  of 
daughters. 

Further,  upon  tlie  death,  natural  or  civil,  of  any  of  the 
daughters  who  inherited  their  patrimonj,  the  surviving 
daughters  are  alone  entitled  to  the  portion  of  the  patri- 
mony inherited  ami  vacated  by  their  deceased  sister  and 
not  the  son  of  the  deceased  daughter,  becuase  a  daughter 
being  nearer  than  a  daughter's  son,  the  latter  cannot  in- 
herit so  long  as  there  exists  a  single  daughter  competent  to 
inherit.  Should  it  be  asked,  how  it  is  that  a  son's  son 
whose  father  is  dead  inherits  his  grandfather's  estate  simul- 
taneously with  his  paternal  uncle  ?  The  answer  is— ^Hq 
does  so  under  special  texts  to  that  effect,  and  there  is  no  text 
ordaining  that  a  daughter's  son  whose  mother  is  dead  should 
inherit  his  maternal  grandfather's  property  simultaneously 
with  his  mother's  sister. 

vyavattid.  128*  Tlic  right  once  vested  in  a  daughter  does 
not  cease  until  her  death,  notwithstan(Ung  she  be 
barren  or  a  sonless  widow  who  bore  daughters 
only.* 

may  arise  whether  the  property  inherited  hy  the  deceased  woman  would  bt 
taken  by  her  son,  or  would  devolve  upon  the  sister  though  then  disqoalified 
to  inherit.  There  are  opinions  both  ways  :  sooje  lawyers  are  of  ofHoion  thai 
the  surviving  Bister  b^ing  a  childless  widow,  and  (therefore)  incompetent  to 
inherit,  the  property  should  devolve  on  the  son  of  the  deceased.  But  oUievt 
maintain  that  the  surviving  sister  being  disqualified  to  inherit  at  the  time 
of  her  sister's  death  is  no  bar  to  her  taking  her  father's  property  left  by  the 
sister,  because  she  does  not  inherit  her  sister's  property  so  that  her  disqualifi* 
cations  at  the  time  of  her  death  should  be  taken  into  consideration  ;  (and 
the  fact  of  its  being  her  father's,  and  not  her  sister's,  property  is  manifest 
from  her  not  having  had  absolute  proprietary  right  over  it^  but  only  a 
restricted  iutererst  therein,  as  well  as  from  its  devolving  on  her  father's  heirs 
and  not  on  her  own  heirs  :)  and  because,  like  wives,  the  two  daughters  were^ 
in  the  legal  sense,  held  to  be  one  and  the  same  heir  collectively  succeeding 
to,  and  holdings  their  father's  property,  which  on  the  death  of  one  would 
of  course  remain  in  the  hands  of  the  other.  This  (latter)  opinion  is  mstn- 
iained  by  the  High  Court  in  its  Original  Jurisdiction.  See  Case  No.  66  of 
18G5 — Boidyavath  SeU  plaintiff  versus  Durgdcharan  B(u6k,  decided  on 
the  28th  of  February,  1865,  by  Hon'ble  W.  Morgan  who  consulted  the 
Hon'ble  ShambhvL-nath  Pandit  on  the  point  in  question.  See  V.  D.  p.  170. 
The  latter  -  opinion  has  also  been  adopted  by  the  Privy  CounciL —  Vidi^ 
Precedents,  p.  434. 

♦  Vidt  Precedents;  |>w  434. 
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Because  being  barren  or  a  sonless  widow  is  not,  like  civil      Reaion. 
deaths  a  cause  of  destroying  heritable  right  akeady  accrued 
and  vested.* 

129,  The  daughter,  too,  without  a  legal  neces-  yyav<uthd. 
sity  or  any  of  the  acts,  religious  or  secular,  men- 
tioned in  the  widow's  successiont  is  incompetent  to 
make  a  gift,  mortgage  or  sale  of  the  property  in- 
herited by  her,  but  is  to  enjoy  it  with  moderation 

mitil  her  death.  After  that,  her  father's  (next)  heirs 
will  take  it.  % 

Am   a  daughter  is  inferior  to  a  widow,  or  her  right  is     R«moil 
weaker  than  that  of  a  widow,  she,  in  the  disposal  of  her 
fathei^s  heritage,  is  certainly  subject  to  the  same  restric* 
tions  and  liberties  as  a  widow  is  in  the  disposal  of  her  bus- 
baind's  heritage.    See  Precedents  pp.  424  and  434,  Note. 

In  other  words  the  next  heir  of  the  former  owner  being 
entitled  to  inherit  the  property  inherited  and  vacated  by 
a  widow,  it  has  been  determined  that  the  word  widow 
{patni)  is  employed  with  a  general  import ;  and  the  rule 
on  the  above  point  laid  down  in  the  widow's  succession, 
mast  be  understood  as  applicable  generally  to  the  case  of 
a  woman's  succession  to  inheritance. —  Vide  Precedents  pp. 
417,  424,  427,  433,  435. 

130.  The  word  widow  (patni )  being  employed    vyavat^iuL 
mih  a  general  import  to  embrace  all  the  females 


Annotations. 

128.  In  de£EUilt  of  the  widow,  the  daughter  mherits,  but  neither 
uber  interest  a&«o/ti^— Macn.  H.  L.  Vol.  I,  p.  21. 

129,  130.  As  the  daughter's  right  to  succeed  is  inferior  to  that 
of  the  widow,  it  necessarily  follows  that  she  too  is  only  to  enjoy  the 
pnperty,  and  that  she  is  subject  to  the  same  restrictions  in  the  use 
<^  it,  as  the  widow.    On  her  death,  the  estate  goes  to  her  father's 

next  heir.— Elh.  In.  Sect  171. 


*  See  the  Chapter  on  ExcluBion  from  Inheritance. 
+  8iecBKc  pp.  132—138.  J  Vide  Precedent*,  pp.  416, 424,  427,  433,  435. 
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entitled  to  inherit,  whatever  liberties  and  restric 
tions  are  provided  in  the  widow's  succession,  all 
those  are  applicable  to  the  succession  of  daughters 
and  other  females  entitled  to  inherit.^ 

But,— 

Oa  the  ground  of  the  text : — '*  The  son  of  a  man  is  even 
as  himself,  and  the  daughter  is  equal  to  the  son/'  &c 
{ante  p.  147)  it  has  been  determined  by  the  High  Court  and 
the  late  Supreme  Court  of  Bombay  that — 

131  •  A  daughter  has  absolute  power  over  the  pro- 
perty inherited  by  her  from  her  father^  just  as  she 
has  over  her  stri-ahcm  (woman's  peculium) ;  and  that 
after  her,  such  property  is  to  be  inherited  by  the 
heirs  to  her  stri-dhan.f 

Yyawutu.  132.  While  the  High  Court  of  Madras  has 
held  that  a  daughter  has  absolute  power  over  the 
movable  portion  of  her  father's  heritage  which  she 
can  dispose  of  at  pleasure  (like  her  stri-dhan),  but 
not  over  the  immovables  inherited  by  her  from 
him.J 


Vyavoithd. 


*  Vide  PrecedenU,  pp.  417,  427,  483,  485.      t  Vide  Precedent!,  pp.  420,  428. 

t  Vide  Precedents,  pp.  422,  278,  274. 
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(    159    ) 
SECTION  III. 

ON  DAUGHTEE's  son's  SUCOESSIOy. 

133.  On  failare  of  the  qualified  daughter  of  a 
man  T^ho  died  separated  from  his  co-heirs  and  not 
subsequently  reunited  with  them,  his  daughter's 
son  inherits  from  him.* 

YAjvavalkyA: — ^Tho  wife^  and  the  daughters  also  (a), 
&c.  AtUc  page  99. 

(a)  By  the  import  of  the  particle  **  also'*  the  daughter's 
son  succeeds  to  the  estate  on  failure  of  daughters. — Mit.  In. 
Chap.  II,  Sect.  ii.  §  6. 

lo  default  of  daughters,  the  daughter's  son  (succeeds). — 
Vyav.  MayiHf  Chap.  IV,  Sect,  viii,  §  13. — Fi  Mi.  (Sa?w.) 
page  205. 

A  daughter's  son  being  the  offspring  of  a  daughter,  is 
more  nearly  connected  ^ith  the  deceased  than  a  father  is  : 
Vishnu  has  declared  it — SmH.  Chan.  Chap.  XI,  Sect,  ii. 
Clause  15. 

Vishnu  : — Where  there  exists  no  son  or  grand8on(b),    the     Authority. 
daughter's  son  inherits   the  wealth.     In  offering  oblations 


Authority. 


Authority. 


Authority. 
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133.  According  to  the  law  of  Bengal  and  Benares  the  daughter's 
sons  inherit  in  default  of  the  qualified  daughters  ;  but  the  right  of 
daoghter'i  sona  is  not  recognized  by  the  MithUa  School,  t — Macn. 
H.  Ii.  Vol.  I,  p.  83. 

Where  there  are  (daughter's)  sons,  their  right  of  succession  is  post- 
poned to  that  of  other  daughters  of  the  deceased.— Stra.  H.  L. 
VoL  I,  p.  139. 


•  Tide  Precedents,  pp.  433,  448—454,  459—561,  484. 

t  This  is  not  correct :  the  heritable  right  of  daughter's  sons  ia   certaiuly 
Tw^ognised  in  the  if iMito  School.  Seejpo«r  pp.  162, 163,  and  PrecedenU  p.  454. 
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to  the  departed  ancestors,  tlie  daughter's  sons  are  consi- 
dered as  son's  sons. — Smri  Chan.  Chap.  X,  Sect,  ii,  CI.  16. 
Vide  Mit.  Chap,  ll.  Sect,  ii,  §  6  and  Vl  Mi.  (Sans,)  p.  205. 

(6)  ''Where  there  exists  no  son  or  grandson.]  This  is  in- 
dicative of  the  non-existence  of  heirs  as  for  as  the  daughter.— 
n.  Mi.  {Sans.)  p.  205. 

Manu:— By  that  male  child,  whom  a  daughter,  whether 
formally  appointed  or  not,  shall  produce  from  a  husband 
of  the  equal  class,  the  maternal  grandfather  becomes  the 
grandsire  of  a  son's  son  (c) :  let  that  son  give  the  funeral 
oblation  and  take  inheritance. — Mit  In.  Chap.  II,  Sect,  iij 
Para.  6.—  Vi.  Mi.  {Sans.)  p.  205. 

(cj  "  The  grandsire  of  a  son's  sou" — by  this  it  is  intimated 
that  as  in  default  of  a  son,  son's  son  takes  the  heritage  of  bis 
paternal  grandfather,  so  in  default  of  a  daughter,  the  daoghter^s 
son  (inherits  the  property  of  his  maternal  grandfather), — VL 
Mi.  {Sans )  p.  205. 

Authority.  Vrihaspati  :— As  the  ownership  of  the  father's  wealth 
devolves  on  her  (the  daughter),  although  kindred  exists  so 
her  son  likewise  becomes  the  owner  of  his  mother  s  (and) 
maternal  grandfather's  estate. — Vi.  Mi.  {Sans.)  p.  205; 
Vi.  Chi.  (Sans.)  p.  153.  Vide.  P.  C.  Tagore's  translation, 
page  294. 


Authority. 


Authority. 


As  by  means  of  the  oblation  cake  offered  by  her  son, 
a  daughter  inherits  her  father's  estate,  so  by  the  presenta- 
tion of  the  same  oblation  cake  her  son  also  becomes  the 
owner  of  his  maternal  grandfather's  estate,  although 
kindred,  that  is,  the  father  and  the  rest,  exist.  Such  is  the 
meaning. —  Vi.  Mi.  {Sana.)^.  205. 

Manu  : — The  son,  however,  of  such  a  daughter,  who 
succeeds  to  all  the  wealth  of  her  father  dying  without  a  son, 
must  offer  two  funeral  cakes,  one  to  his  own  father,  an 
one  to  the  father  of  his  mother.  Between  a  son  s  so 
and  the  son  of  such  a  daughter,  there  is  no  differen 
in  law  ;  since  their  father  and  mother  both  sprang  from  th 
body  of  the  same  man. — Chap.  IX,  verses  132, 133. 

Here  the  equality  contemplated  between  a  son's  son  an< 
a  daughter's  son  must  be  understood  to  be  an   equality  i 
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poimt  i^ijffiedcpj  both  the  9cnis  being  in  th6tt  natu^  u«i«- 
equal.  There  is  no  equality  between  them  in  point  of 
<^earinj^  Qff  the  debts  and  inheriting  the  assets  of  the 
d^ceaafed ;  it  being  dedar^d-^*'  Debts  must  be  paid  by  sons 
4ttd  Mi^  sons.''  Referdug  to  a  grandfathet's  property,  it 
1ms  farther  been  decbtted-^'*  The  ownership,  of  the  father  and 
son  is  the  same  in  it.  The  superiority  of  i^  son^  son  being, 
bj  these  textsj  deelared  in  respect  of  assets  and  debts,  the 
equality  contemplated  by  the  teit  of  Niiuuxi,  above  quoted 
between  a  sons  son  and  a  daughter's  son  must  be  yader- 
'stood  to  consist  in  conferring  benefits  not  temporal,  that  is,  in 
the  performance  of  Srdddkas;  it  being  declared  by  Vishnu~ 
^Im,  oflering  oblatiMs  to  the  inATMB,  the  daugbtet^s  sons 
«ns  Mnside^  as  son's  sons/'  The  daughtoM,  therefore, 
stand  conspicuous  in  the  line  of  succession  by  reason  of 
.tkeix  conferring  benefits  by  means  of  their  descendants.^- 
fiMri.  (^an.  Chap.  XI,  Sect  ii,  CL  lO. 

'Although  (in  the  text  of  Vrihat  Vishnu,  ante,  p.  lOS) 
the  fatiier  is  toid  to  inherit  the  property  of  a  sonless  man, 
lit  defiaiult  of  the  daaghter>  yet^  as  reasons  have  already  beea 
eh^WA  why  the  daughter's  son  should  inherit  in  default  of 
the  danghtet,  it  kntist  oe  underbtood  that  the  sucoession  of  a 
&ttier  does  ilot  come  in  until  the  failure  of  daughter's  sons. 
It  must  finttber  be  noticed  that  a  daughter's  son  being  con- 
nected with  the  line  of  the  daughter  herself,  i|  separate 
mention  of  him  in  the  order  of  heirs  was  considered  Ain- 
neoesaary  by  Bbihat  Vishnu. — SmrU  Chan.  Chap.  X^ 
^ect.  iii,  a.  It). 

In   fh4  Older  of  succession  given  in  the  MitAkshafA  and  Beuarloi. 
other   books  of   paramount  authority  with   the    Benares, 
Mahrattah  and  Drdvida  schools,  the  daughter's  son  is  placed 
immediately    after    the  daughter.    But    the    authorities 
of  the  Mimili  school  are  not  of  one  opinion  with  respect 
to  the  succession  of  the  daughter's  son.    In  the  Kalpatarii, 
Madana-j^rijdta  and  Smriti-adra  he  (the  daughter's  son) 
is  placed  immediately  after  the  daughter*  ;  while  according 
to  the   VwiSorijkiiUdimmi,  which  is  the  •  paramount  au- 
thority of  the  said  school,  the  daughter's  son  succeeds  after 


^mimm^ 


*  Vide  F^rec6dent0|  pp.  465—457. 
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the  father.    The  passages  (to  that  effect)  of  the  latter  work 
are  as  follows  :^- 

"  Yrihaspati  says : — '  As  the  ownership  of  the  &tbei^9 
wealth  devolves  on  her,  although  kindred  exist,  so  her  son 
likewise  is  acknowledged  to  be  heir  to  his  mi^temal  grand- 
father's estate/''— Fi  Chi  p.  294. 

''MANUpays: — ^L^t  the  daughter's  son  take  the  whole 
estate  of  his  own  father,  who  leaves  no  oiher  son,  and  let 
him  offer  two  funeral  oblations,  the  one  to  his  own  fftther, 
ihe  other  to  his  maternal  grandfather/  " — Ibid. 

These  two  texts  obtain  in  default  of  mother  aiid  father. 
For  the  right  of  succession  of  wifoj  daughter,  and  otheis 
has  been  stated  succe88ively.*^J6uI. 

Accordingly  in  the  summary  of  the  heirs  given  in  tl^e' 
above  book  (by  its  author)  the  daughter's  son  is  placed  after 
i^e  father,  and  before  the  brother.    The  same  runs  thus  :'- 

''  Therefore,  the  summary  of  the  above  mentioned  hein 
is  this : — ^first,  the  son ;  on  failure  of  him,  the  grandson ; 
in  his  absence,  the  grandson's  son ;  on  failure  of  him,  a 
chaste  wife ;  in  her  default,  the  daughters ;  in  their  absence, 
the  mother;  in  her  default,  the  father ;  in  his  defSault»  the 
daughter's  son ;  and  ip  default  of  hiuii  the  brother"  ^-r- 
Vi.  Chi.  p.  29a 

Thus  according  to  the  VivddcHihintdmani,  and,  there- 
fore, according  to  the  prevailing  doctrine  of  tfie  MiihH$ 
school, — 

134.    The  daughter's  son  sueceeds  on  fidlure  o 
the  father. 

185.    If  there  be  sons  of  more  than  one  dauglite 
they  take  per  capita,  and  not  per  stirpes.^ 


Annotationa. 

135.  If  there  be  bods  of  more  than  one  daughter,  they  it 
per  capita^  and  not,  as  sons^  sons  do,  per  ^irpu, — Macn.  H. 
Vol.  I,  p.  23. 


*  Fk^c  Precedents  pp.  4iS  cf  k2* 
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Because  the  grandaons  and  great-grandsons  (ia  the  male 
kine,)  do  alone  ts^e  per  dirpea  on  accoant  of  special  texts  ;* 
While  all  other  heirs  take  per  capita. 

In  truth,  the  general  rule  regarding  participation  of 
heirs  is  to  take  per  capita ;  the  participation  per  hirpee  or 
adjostment  of  the  extent  of  rignts  and  shared  according 
to  the  namb^  of  fathers  or  mothers  is  &n  exceptioti  to  it 

For  instance,  if  there  he  two  sons  of  one  daughter,  and  iiitutration. 
three  of  another,  nve  equal  shares  must  be  allotted,  they 
dimll  not  first  divide  the  estate  into  two  parts,  and  after- 
wards allot  one  share  to  each ;  for  such  a  mode  of  distribu- 
tion is  only  ordaiiled  in  partition  among  th^  sons  of  sons : 
and  the  reasoning  is  not  eoual ;  for>  a  son's  son,  whose  own 
fiidher  is  dead,  receives  a  share  from  his  uncle ;  but  the 
dtafffater^s  son,  whose  mother  is  deceased,  does  not  receive 
a  ware  firom  his  mother's  sister. — Coleb.  Dig.  Vol.  Ill, 
|Mige50U 


SECTION  IV. 

Dsr  Pae^nts*  StccBssioN,  &c. 

respect  to  the  order  in  which  parents  succeed,  the 
MU6kahaT&y  the  Vi}}6dar<hint6mami  and  the  other  author- 
ities of  the  Benares  and  Mithi)a  schools,  also  the  Vyavdh&ra^ 
mmjfflikha,  the  Smriti-chandrikd  and  the  other  authorities 
of  we  MahraUa,  and  Vrdvida  schools  are  not  all  of  the 
aaine  opinion(l).    But, — 


Annotations. 

(i)    BlLAM  Bhatta,  the  commentator  of  the  JiUdhAard,  b  of 
tipiiuon,  that  the  father  should  inherit  first  and  afterwards  the 
mother ;  upon  the  analogy  of  more  distant  kindred,  where  the  pater- 
nal line  has  invariahly  the  preference  before  the  maternal  kindred, 
and  upon  the  authority  of  several  express  pitesages  o^  law.    Nanda 
Pavbita,  anthor  of  commentaries  on  the  Mitdithard  and  on  the 
Institutes  of  Vismnr,  had  before  maintained  the  same  opinion. 

■  ■■'■'■  ■  ■ '       ■    ■  <»  ■  II  II  ■  ■  .■■ 

'  See  atUei  pages  94  and  95. 
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According  to  the    prenileni   doetriae  of  the    Benaies 
and  Mitbila  8chook|*- 

Vjiavatad.  130.  The  estate  of  a  man,  who  died  separated 
from  his  co-paiceners,  and  not  subsequently  re- 
united with  them,  derolyesj,  in  default  of  heirs  4own 
to  the  daughters  son,  first  on  hia  mother,  ia 
default  of  her,  on  the  father.* 


AfiBOtrttoiui, 


But  th9  elder  connDeaUtDr  of  tho  MUthhmrdf  ViaamamwAnii  . 
BHiTtA  has  in  Hub  insUnoe  followed  the  text  of  hji  author  in  hi* 
own  treatise  entitled  MadoMtpdr^f^tOj  M^d  hm  anpi^orM  VxJViA< 
jtbsbwaba'b  ftrfument  both  there  and  in  hie  eemmentary  namadb  • 
SiMdk%n§.    Modi  diyenity  of  opinion  does  indeed  fivefvail  en  tbia  : 
question.    SrI-kara  maintains,  that  the  father  and  mother  firiierfl  '. 
together :  and  the  great    majority  of  writers  of  eminence    (as 
ApabIrka,  and  KahalIeara,  and  the  authors  of  the  SmrM<kan* 
driJtd,  Ifadamhratna,   VyavakdriMnajflktha,  &j^,)  gives  the  father 
the  preference  before  the  mother.    But  VicHAflTATi  Misaa,  on  the 
contrary,  concurs  with  the  MMlfikard  in  placing  the  mother  befoiw 
the  father  r^  being  guided  by  an  erroneous  reading  el  the  text  joff 
TisHHu  {anU  p.  108,)  as  is  remarked  in  ^e  Vfm-miirHtojfa.    The 
author  of  the  latter  work  propoees  to  reconcile  these  contradictioM 
by  a  personal  distinction.    If  the  mother  (says  he)  be  indlTidvalljr 
more  yenerable  than  the  father,  sh^  iDhorits  ;  if  she  be  less  so^  the  ' 
father  takes  the  inheritance*!— ^tV*  Id.  Chapt  11,  Sect,  iii,  §  S.  An- 
notation. 

136.  In  default  of  daughter^  sons,  the  father  inherits,  according 
to  the  law  as  current  in  Bengal,  but  according  to  the  other  achoefe^ 
the  mother  succeeds  to  the  exclusion  of  the  father«--»MaeD.  H«  I^' 

Yol.  I,  p*  25b 

136.  Although  a  great  majority  of  writers  gfree  the  laUier  tb« 
preference  over  the  mother,  yet  according  te  the  law  as  cunent  m 

•  Tide  PMcedMts,  pp.  SS9,  46fi-r472.  . 
f  So  dots  also  Chasdxskwaba  author  of  the  Vwdda-rabkd^lswnh 

t See  ViramUradoyt^  (Bwui) p.  107. 
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105 


On  fiuhm  of  ihoM  hein^^  the  two  parents,  meaning  the    AuthoritjTi 
iBOtber  and  the  ftither,  aresdooeBSon  to  the  property,  --itit. 
Ilk  Chapi  U,  Seet  iii,  1 1. 

» 

Although  the  order,  in  which  pai:ent8  succeed  to  the  estate  Autboritj* 
do  BOt  clearly  appear  (from  the  tenor  of  the  text,t)  since  the 
ooBJanoliTe  Compound  is  declared  to  present  the  meaniDg 
of  its  several  tenns  at  once,  and  the  omission  of  one  term 
a&d  the  retentioa  of  the  oUier  constitute  an  exception  to 
thaA  complex  expressioiiy  yet  as  the  word  'mother'  stands 
first  in  &e  phnae  into  which  that  is  resolvable  (2),  and  is 
the  first  in  the  regular  compound  [mdtd-pitarouiS)]  *  mother 
and  father/  when  not  reduced  (to  the  simpler  form  pitarou 
^faieats^  by  the  omission  of  one  and  retention  of  the 
other ;  it  folklws  from  the  order  of  the  terms  (4)  and  that  of 


aos 


-r*' 


BE3 


JomotsikmS. 

■ 

Scsarai.SBd  ia  HiUiili^  ^»  mother  has  the  ipp^lor  ohm  ol  . 
inheritance.— Macn*  H«  Lt  yoL  II,  Chap<  I,  Sect  iii,  Case  13.  Note^ 

(S)  The  word  mother  itandkfi^  in  the  phrase  into  which  that  i$ 
TeeolvahU.I  The  compound  term,  whether  reduced  to  the  simpler. 
etpgeMioo  or  rstalnhig  its  complex  form,  is  resolvable  into  the ' 
pfaxase  mM  ete  pUd  cha  <both  the  mother  and  tbs  father/  This 
however,  Is  onty  the  customary  order  of  terms,  not  specially  enjoined 
by  say  nde  of  Bjntax.    Annotation  to  Hit  Chap.  II,  Sect  iii,  f  & 

(S)  lejint  in  the  regular  eompouncL]  Conformably  with  one  of 
'KAttmya»a*b  eBcendatory  rales  on  Pdnivfe  csoon  for  the  collocation 
ci  SenDB  hi  eomposftion.  (2.  i.  34.)  That  rale  requires  the  most 
igvered  oljeel  to  have  pieeedeace }  and  the  example  of  the  rale,  as 
gireB  hi  PiTiH^AXa'to  Mahdbhd^ya  and  TaxanaIb  K&sikd  vritti,  is 
this  very  oomponnd  term  mtft(i-pttcmm '  mother  and  father.'  Thef 
eoniBientaton,  Kaitata  and  Haba-uatta,  assign  reasons  why  a 
aiother  Sa  considered  to  be  more  venerable  than  a  fat^r.— i^. 

(4)    It  foihWf  from  the  order  cf  the  termeJ]    The    compoand ' 
term  mdiUkfitcmm  hnother  and  father,'  as  well  as  the  abridged  and 


*That  is  the  Mrs  Mlberio  eBnmMHtod,  mawly^  those  down  to  tfav 
^anshter's  a<gL. 

t  The  Ua^  of  Ta^kXyaIiXTa,  «a(e  p.  99. 
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the  sense  Tvhich  is  thence  deduced  and  JUK^rding  to  the 
series  thus  presented  in  answer  to  an  inquiry  concerning 
the  order  of  succession,  that  the  mother  takes  the  cistat^ 
in  the  first  instance ;  and,  on  failure  of  her^  the  father. — MU. 
In.  Chap.  II,  8ect.  iii,  §  % 

Authority.  Besides  the  father  is  a  common  parent  to  other  8on8(5)^ 
but  the  mother  is  not  so:  and,  since  her  propinquity  is  con- 
sequently  greatest,  it  is  fit,  that  she  should  take  the  estate 
in  the  first  instance,  conformably  with  the  text*-'*  To  the 
nearest  sapinda  the  inheritance  next  belongs."*— Jfit.  la 
Chap.  II,  Sect,  iii,  §  3. 

Authoritj.        In  default  of  the  daughter,  the   motlier   succeeds^— ee^ 
cording  to  the  authority  of  Vishnu. — Vi.  Chi.  p.  293* 

YIjntavalkta  says: — "A  wife,  daughters,  both  pa- 
rents (b),  brothers,  their  sons,  kinsmen  sprung  from  the  same 
original  stock,  distant  kindred,  a  pupil,  and  a  fellOw-student 
in  theology :  on  failure  of  the  first  of  these,  the  next  in  orde^ 


Annotations. 


simpler  expression  pitarou '  parents,'  is  resolrable  into  the  aiiiMf 
phrase  m&tA  chapitd  cha  '  both  the  mother  and  the  father.'  Thug 
in  every  form  of  expreesion,  'mother'  stands  first  Hence  the  aothor 
inferS)  that  the  mother's  priority  in  regard  to  snocession  to  wealth 
IS  intended  by  the  text  {ante,  p.  99).— i6ul. 

(6)  The  father  is  a  eomnum  parent  to  other  «onf.]  The  mother 
is,  in  resp^t  of  sons,  not  a  common  parent  to  several  sets  of  them  : 
and  her  propinquity  is  therefore  more  immediate,  compered  with 
the  father's.  Bnt  his  paternity  is  common  ;  since  he  may  have  sona 
by  women  of  equal  rank  with  himself,  as  well  as  children  by  wives 
of  the  Kehatriya  and  other  inferior  tribes ;  and  his  nearness  is 
therefore  mediate,  in  comparison  with  the  mother's.  The  mother 
consequently  is  nearest  to  her  child  ;  and  she  succeeds  to  the  estattf 
in  the  first  instance,  since  it  is  ordained  by  a  passage  of  Maiii;,  that 
the  person,  who  is  nearest  of  kin,  shall  have  the  property.  Syb^* 
dhini. — Annotation  to  Mit.  In.  Chap.  II,  Sect,  iii,  §  3. 


•  Mamu,  ChAp.  IX,  v.  187. 
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sliarOB  the  estate  of  him  who  has  gone  to  heaven  leaving 
no  male  issue.  This  law  extends  to  all  classes.^ — Vi.  Chi. 
page  895«    See  ante,  page  99. 

Ih)  Both  parents]  Here  a  doubt  mav  arise  as  to  the  order    Authority. 
of  succession.    To  remove  this,  the  following  explanation 
win  sufBoe;  the  mother,  and  on  failure  of  her,  the  father, 
because  this  text  has  the  same  origin  with  that  of  Vishnu.— 
Yi.  Chi.  p.  295.    So  also  the  Ratndkara. — Ibid. 

On  failure  of  the  daughter's  son,  none  being  more  nearly 

related  to  the  deceased  than  the  father,  the  text  **  The 

estate  of  one  who  leaves  no  male  issue  is  inherited  by  the 

fitther^  here  applies,  and  the  wealth  accordingly  becomes 

inheritable  by  the  father.    Likewise,  on  this  very  occasion, 

pone  being  more  nearly  related  to  the  deceased  than  the 

mother,  the  text,  "Of  a  son  dying  childless' (and  leaving 

po  widow)  the  mother  shall  take  the  estate''  also  applies,  and 

the  wealth  becomes  inheritable  by  the  mother.    Therefore 

YJUnayalkta  says,  *'  The  wife  and  the  daughters  also,  both 

parents  (pita/rou),    brothers,  &a"-*-The    particle    ^^  chad* 

(also)  used  in  the  text,  indicates  that  it  is  only  after  the 

daughter's  son  that  the  mother  and  the  father  simultane- 

€>u8ly  succeed  to  the  estate.    The  opinion  of  YjUtnavalkta 

must  be  understood  to  be  that  there  is  no  good  ground  for 

^ving  precedence  to  one  over  the  other  as  between  the 

2Mtrents.-^iSmri.  Chan.  Chap.  XI,  Sec.  iii,  CL  1,  2. 

Therefore,  an  order  in  their  succession  must  certainly  be  Authority  for 
stated.    We  now  proceed  to  state  it.    There  being  no  reason     Yyawunhd 
Toj  giving  preference  to  one  over  the  other,  the  precept  alone        ^^7. 
xnust  be  relied  upon  in  the  matter.    The  law  gives  priority 
of  succession  to  the  father.    Ybihat  Vishnu  premising  that 
tpbe  Trealth  of  a  sonless  man  goes  to  the  widow,  in  her  default 
the  daughter,  says,  **  In  her  default,  to  the  father,  and, 

his  default,  to  the  motherJ^^—Smri.    Chan.  Chap.  XI, 
Sect,  iv^  CL  9. 

Although  in  this  passage  the  father  is  said  to  inherit  the 
property  of  a  sonless  man  in  default  of  the  daughter,  yet,  as 
reasons  have  already  been  shown  why  the  daugther's  son 

*  ^e  ante,  piige  108. 
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«hould  inherit  ia  defEuiIt  of  ite  daughter,  it  must*  be  uQr 
derstood  that  the  successioa  of  a  fatiket  doee  aot  oeme  ia 
until  the  failure  of  daughter's  Bon& — Ibidk,  CL  10, 

Therefore,  according  to  the  Snmti'Chandrikdf'^ 

137*  The  father  inherits  on  fidlare  of  the 
daughter's  son,  and  the  mother  on  fiftilure  of  thd 
father.  .     -         .     .  » 

According  to  the  Vyavahdta--mayiMa  also— 

138.  The  father  inherits  in  default  of  the  daugh^ 
ter's  sonj  and  the  mother  on  failure  of  the  father. 

In  default  of  the  daughter's  son,  comes  the  father :  in 
default  of  him,  the  mother ;  so  (says)  KirrltASk :  ^  The 
tiridow,  being  a  woman  of  honest  family,  or  the  daugfate(nr» 
or  on  failure  of  them,  the  father,  or  the  mother,  or  the  bro- 
ther,  or  his  sons,  are  pronounced  to  be  the  heirs  of  one  trho 
leaves  no  male  issue  :*  and  likewise  ViSHKf :  ''The  wealth 
of  him  who  leaves  no  male  issue^  goes  to  his  wife ;  on  failure 
of  her,  it  devolves  on  daughters ;  in  default  of  daughters; 
it  devolves  on  the  daughters'  sons;  if  there  be  none,  it 
belongs  to  the  father;  if  he  be  dead,  it  appertains  to  the 
mother;  on  failure  of  her,  it  goes  to  the  brotner^  after  them 
it  descends  to  the  brother^s  soud>  if  none  exist,  it  'goes  to 
the  relations  laakulyaY^^Vyav  MayA  Chap.  IV,  Sect, 
viii,  §  14. 

As  for  the  opinion  of  VijnAneshra— "thatinlhe  complex 
term  'parents/  the  omission  of  one  term  and  retebtion  of  the 
other  leka-ah^ha]  constitutes  an  exception  to  the  regular 
compound  \dwandwd],  and  although  the  order  [of  cons^ 
truction]  be  not  certainly  defined,  yet  the  .meaning  [in 
favor  of  the  mother^s  priority]  may  be  understood,  beoiuse 
the  word  '  mother'  stands  first  in  the  proper  form  of  the 
compound ;  also,  from  the  consecutive  order  of  the  parti- 
cular compound  ['  mother  and  father^]  being  the  rule,  of 
t^hicli  the  omission  of  one  term  and  retention  of  the  other 
['parents']  is  the  exception^  and  since  the  father  is  a  com- 
mon parent  to  many  sons,  whilst  the  mother  is  not  so ; 
thercforo,  of  the  two^  the  mother  in  the  first  instance  takes 
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tlie  estate,  and  on  failure  of  her,  the  father/'  it  must  be  set 
aside,  as  contrary  to  those  texts :  for  the  Avord  '  mother' 
being  placed  first,  in  the  proper  form  of  the  compound,  is 
an  exception  to  the  general  rule,  in  regard  to  the  option 
allowed  for  the  omission  of  one  term  and  retention  of  the 
other ;  and,  further^  there  is  a  want  of  proof,  in  fixing  the 
proper  order  according  to  the  diffusion  or  condensation  [of 
the  parental  power]. — Ibid,  §  15. 

139.     The  mother  also^  if  unchastC;  is  not  en*   Vyavatthd. 
titled  to  inherit.* 

As  the  term  patni  ( widow)  is  employed   with  a  general  Reason. 
import  embracing  any  female  entitled  to  inheritance,  and  as 
an  adulterous  wife  or  widow  has  no  heritable  right,  a  foiiiori 
the  unchaste  mother  has  no  such  rights  her  right  being 
weaker  than  that  of  a  widow.f 

140-    The  mother  too  without  a  legal  necessity  vyavatthd. 

or  any  of  the  acts,  religious  or  secular,  mentioned 

in  -widow's  succession,]:  is  incompetent    to  alienate 

Jier  son's  heritage,  which,  after  her  enjoyment  and 

ciemise,  is  to  be  inherited  by  the  next  heirs  of  her 

son.§ 

Because  the  mother's  heritable  right  being  posterior  to.  Reason. 
her  claim   weaker  than,  that  of  the  widow,  a /or^iof'i 
lie  is  under  the  same  restrictions  as  are  imposed  upon   the 
idow,  and  can  have  only  such  liberties  as  are  granted 
her.ll 

141.    According  to  the  doctrine  of  the  Mithila  yya^aUhd. 
4^ool,  and  the  opinions   of  the  High  Courts  of 
and  Bombay,  the  mother  has  absolute  right 


"^  See  ibe  case  of  Munummat  Deokee  v.  Sodkhdeo.    2  N.  W.  Pr.  H.  C.  Rep. 
I».    361.    Korton'8  Leading  Goees,  P^  II,  p.  428. 

t  Vide  Precedents,  pp.  417,  424,  427,  488,  485. 

t  See  atUe,  pp.  122—144. 
S  Fide  1  MacD,  25,-1  Stra.  144,  and  Precedents,  pp.  417,  418,  462—472. 
See  ante,  pp.  157, 158  and  Precedents,  pp.  417, 424—427, 488,  485,  462—472. 
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in,  and  power  over,  the  movables,  but  not  oyer  the 
inunoyables,  inherited  by  her.* 

Authority.  As  a  woman  cannot  make  a  present  of,  or  at  pleasure 
dispose  of,  immovable  property  given  to  her  by^her  husband 
in  his  life-time,  so  also  she  cannot  dispose  of  any  immov- 
able property  which  she  inherits  at  his  death.  The  same 
opinion  is  maintained  in  the  Ratndkara  and  PraJcdsha-kdra. 
If  the  mother  on  the  death  of  her  son^  get  his  immovable 

Eroperty,  she  cannot  make  a  gift  of  it^  or  dispose  of  it  at 
er  pleasure. — Vi.  Chi.  p.  263. 

Authoriij.  MiSBAf  also  asserts,  that  she  ( the  mother)  has  no  power 
to  give  away,  or  otherwise  alien,  the  property  which  devolved 
on  her  by  failure  of  nearer  heirs.  This  lawyers  affirm 
to  be  the  settled  rule. — Coleb.  Dig.  Vol.  III^  p.  606. 

vyawuihd.  142.  A  step-mother  is  not  entitled  to  inherit 
from  her  step-son.  ( 

Heuon.  Because  the  dicta  of  the  Mitdkahard  and  other  author- 
ities with  respect  to  a  mother  ( ante,  pp.  105,  106)  are 
applicable  to  one's  own  mother,  and  not  to  his  step-mother. 

Moreover,  since  the  relation  between  a  step-son  and 
step-mother  exists  onl^  through  the  father,  and,  as  such,  she 
is  remoter  than,  and  inferior  to,  the  father,  she  cannot  be 
included  in  the  term  mother  (mdtd)  who,  as  already  shown, 
is  much  nearer  than,  and  superior  to,  the  father§ ;  and  as  the 
step-mother  does  not  and  cannot  confer  the  great  benefit  as 
does  the  natural  mother  whose  propinquity  is  held  to  be  far 
greater,  and  who  herself  is  much  more  venerable,  than  the 
father§y  the  step-mother  has  no  pretensions  to  inherit  from 

*  Vide  Peoedents,  pp.  272—274,  467. 

t  MiSBA,  that  is  VicBA.8FA.Ti  MisRA,  author  of  the  V{v6da<kmtdmamL 

t  Vide  1  Stra.  144  and  Precedente,  p.  658. 

§  Vydta  :^"  Ten  months  the  mother  bore  her  in&nt  in  her  womb^  •nftrt* 
iDg  extreme  anguish  fainting  with  travail  and  various  pangi^  ahe  brought 
forth  her  child.  Loving  her  son  more  than  her  life,  ike  tender  nu^hiir 
is  (justly)  revered  :  who  could  repay  her  even  though  he  tried  a  hondred 
years  f  Manu  also : — **  A  mother  surpasses  and  thousand  fibers,  lor  aha 
bean  the  child  in  her  womb,  and  nourishes  it ;  therefore  is  a  mother  moat 
venerable/' 
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Mr  rtep^eoQ.  Betidea  the  law  haa  ordained  the'  sucdBteioii 
-cS  the  natural  mother  alonei  aad  not  also  of  the  fathei's 
wife.  (See  partition). 


SECTION  V. 

On  the  Succession  of  a  Bbotheb,  his  son  and 

son's  son. 

»    ■ 

143.    In  defieiult  of  parents,  the  brother  takes  the    Fjrawiia<& 
heritage  of  his  brother. 

TiJNAYALKTA :— ''  The  wife,  and  the  daughters  alsOi  both    Authority. 
parents,  brothers  likewise/'  &o.   Ante  p.  99. 

On  failure  of  the  father,  brethren  share  the  estate.    Ac-    Authori^. 
eanUnglv  Hanu  says^-^^Of  him  who  leaves  no  son/ the 
fiitber  shall  take  the  inheritance  or  the  brothers."— ifi<« 
hu  Chap.  Us  Sect,  iv,  §  1.  V^.  Chi.  p.  296. 

The  right  of  succession  of  the  brother  has  been  settlecl    Authority. 
bf  the  authority  of  Vishnu  {anie^  p*  108).    On  this  subject    ... 
UOUTAMA  says,  *'  The  wealth  of  deceased  brothers  goes  to 
the  eldest.**— ri.  Chi.  p.  295. 
« 

Oa  fulore  of  parents,  brothers  take   the  inheritance.    Authority. 

VLMu  (San&)  p.  207. 


isxs 


AuTiotatloiis. 


143.    In  default  of  father  and  mother^  brothers  inberitt— Maen. 
B«  L.  VoL  I,  p.  26. 


Kunr  :-^ A  mother  e  t 


e  thousand  Others,  for  she  bean  the  ohiM 


.  MJkMV  :-*-A  motaer  sunMuises  e  tunuaann  tatners,  xor  sue  ueara  tne  otiua 
In  her  womb^  end  HxmAsbm  it ;  therefore  is  e  mother  most  veuerable.  A 
(BMre)  A'€kirjfya  surptisief.  ten  Upddky^/tur:  e  father,  a  hundred  snda 
AAirffyat;  and  a  mother,  a  thousand  (natural)  iaUiers. —  V%d$  V.  D. 
187TrIf8*    Note. 


«  Fidf  i^reosdsots,  pp.  478-i7fi»  479. 

\  After  this.  Sir  W.  Ilaonagfaten  gives  the  order  of  sucoession  of  brothers 
fiTing  m  the  state  of  remiion  whkh  in  this  work  will  be  given  in  its  proper 
plaosi  that  is  in  the  chapter  on  Reunion. 


173 


VTAVASTHi^CHAKDEIKi 


Y^awuM. 


AuUioritj. 


AiiUiority. 


Ii4.  Among  brothers,  such  as  are  of  the  whole 
blood  inherit  in  the  first  instance.* 

Among  brothers,  such  as  are  of  the  whole  blood  take 
the  inheritance  in  the  first  instance,  under  the  text  cited  :— t 
( Viz,)  **  To  the  nearest  sapinda,  the  inheritance  next  ber 
longs."  (ManU;  9.  187).  Since  those  of  the  half-blood  are 
remote  through  the  difference  of  the  mothers.-r-Jfi^.  CJ^apn 
jl,  Sect  iv,  §  5. 

J.n  default  of  the  mother  the  uterine  brother  (inberitB) 
Vyav.  Uiyic.  Chap.  IV,  Sect  viii,  §  16. 


Antlioriiy.  On  failure  of  the  mother,  the  property  devolves  on  the 
uterine  brother,  his  propinquity  to  the  deceased  being 
greater  by  reason  of  both  of  them  having  been  born  of  the 
same  mother. — Smri,  Chan.  Chap.  XI,  ^ct.  iv,  CI.  1. 

Aulhoriiy.  <*  Both  parents,  brothers  likewise.'*f  Here  the  word 
''  brothers"  refers  in  the  first  place  to  uterine  brothers,  they 
being  more  nearly  related  to  the  deceased  than  a  hal£- 
brother.— iStnri.  Chan.  Chap.  XI,  Sect,  iv,  CL  3  &  4. 

Authority.  The  rule  of  YAjnAYALKYA  hence  is,  that  the  wealth  of 
a  sonless  man  goes,  on  failure  of  his  mother,  to  a  uterin^ 
brother.  The  same  author,  by  the  use  of  the  general  term 
"  brptl^ers,*^  while  the  mention  of  only  "a  uterine  brother" 
would  have  been  sufficient,  must  be  understood  to  have  laif 
down  the  further  rule  thi^t,  in  default  of  a  uterine  brother, 
a  brother  of  the  half-blood,  that  is,  by  a  different  motheTi 
succeeds.  There  are,  however,  exceptions  to  the  above  rule 
in  t^o  instances,  which  will  be  presently  noticed, — Smri. 
Chan.  Chap.  XI,  Sect  iv,  Ql.  5. 

vyav^^  145.  In  default  of  the  whole  brother  the  hal& 
brother  {viz.^  brother  by  9,  different  mother)  inherits 
from  his  half-brother  (deoeased.)| 


*  Vidi  preoedonts,  pp.  474,  479. 
t  TXjitavalkta,  lee  ante  p.  99. 
7  Vidi  Precedents,  pp.  474,  479. 
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If  there  be  no  tilerioe  (or  whole)  brothers,  those  by  dif- 
ferent mothers  inherit  the  e8tate.-«-ilft^.  In.  Chap.  II^  Seot. 
ir,  Ftou  6. 

The  word  **  brothers"  being  nsed  in  the  general  sense^ 
the  brothers  by  different  mothers  inherit  on  failure  of 
brothers  by  the  same  mother.  This  is  olearly  declared  by 
Bangbaha-kIba  who  says : — "  Where  there  are  two  kinds  of 
brothers^  one  of  the  whole  blood  and  the  other  of  the  half- 
Mood)  the  brothers  of  the  whole  blood  take  the  inheritance 
to  the  exdasion  of  those  of  the  half-blood."  This  passage 
is  to  be  countenanced  as  founded  on  sound  reason .-^Smri. 
OUm.  Chap.  XI,  Sect,  ivj  CI.  as. 

On  failure  of  the  uterine  brother/ the  wealth  goes  to  the 
half-brother  or  brother  by  a  different  mother.— jSmri.  Chan. 
Qbap.  XI,  3ect  iv,  CI.  2* 

146.  According  to  the  Smriti-chandrikd, — hj 
consent  of  the  mother,  the  brother  may  inherit 
befiire  her ;  and  where  a  grandmother  exists,  she 
h^ecits  f^ft^r  thq  mother^  and  before  the  brother. 

The  passages  to  the  above  effect  are  as  follow : — 

■ 

"If  a  divided  member  should  die,  his  wealth,  in  de- 
bttlt  of  male  issue,  will  be  taken  by  the  father,  or  brother, 
or  mother,  or  then  [o^]  father^s  mother  (a)  in  due  order .''-*^ 
Aari  Chan.  Chap.  XI|  Sect.  lY,  CI.  6. 

{a)  **  Father's  mother]  Mother  of  the  father  of  the  de- 
seised  divided  son^  pr^  in  other  words,  his  grandmother.''— 

*The  phrase 'In  default  of  male  issue'  has  been  used 
ta  denote  the  failure  of  persons  more  nearly  related  to  the 
deceased  than  the  feither.  The  meaning  hence  is  that,  in 
defiudt  of  heirs  rangii^g  from  the  son  to  the  daughter's 
S(m«  who  are  more  nearly  related  to  the  deceased  than  the 
firtber,  by  reason  of  their  conferring  on  him  benefits  tern- 

SfBl  and  spiritual,  the  father  takes  the  estate  in  the  first 
stance.' —/6i<i.,  CU  7. 


Authoritj. 


Authoritj, 


Authority. 
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"  The  purticle  '*  Fd"*  (or]  which  hitf  been  thrice  uaed  in 
the  above  passage,  indioates  an  altematiire  and  has  ra- 
ference  to  defaults  occurriDg  among  heirs ;  a  vested  interaat. 
such  as  ^SwdmyamarrC  [ownership]  not  being  capable 
of  existing  at  one  and  the  same  time  in  end  or  ihet»ihbr 
of  the  heirs  [enumerated]  indiscriminately  on  the  prin** 
ciple  that  a  thing  cannot  have  an  indeterminate  exiafe* 
enoei"— JWd,  CI  8. 

''  Hence,  the  substance  of  the  pasqage  is  this.  lo  defanlfe 
of  the  £ftther»  the  brother  inherits ;  in  default  of  bimj  tber 
mother ;  in  default  of  her»  the  grandmother.  The  phntW 
'  In  due  order'  used  in  the.  painagOj  means  in.  ilMS  oideo 
stated."— /bid.,  CI.  9, 

''  Mantj«  too,  likewise,  in  the  instance  of  a  deceased 
divided  member,  having  by  the  use  of  the  phrase  *  withont 
male  issue'  adverted  to  the  absence  of  a  son,  widoif,' 
daughter,  and  daughters  son^  who  are  all  more  ^nearly 
related  to  the  deceased,  propounds  the  .succession  of  ihe 
father,  brother,  mother  and  grandmother  by  a  Mcka  m&t 
a  half.  '  Of  him  who  leaves  no  son,  the  father  shall  tidbe 
the.  inheritance,  or  the  brothers.  Of  a  son  who  dies  wilb- 
out  issue  (b),  the  mother  shall  take  the  inheritance,  and  the 
mother  also  being  dead,  the  father's  mother  t^all  take 
the  heritage^— /6id.,  CI,  10, 

(6)  ''  The  phrase  *  without  issue'  is  hete  indicative  of  the 
absence  of  tne  son,  widow,  daughter,  and  daughter's  bodT"^ 
Ibid.,  CI  11. 

Authority.  *  *•  Vkihaspati,  however,  by  the  following  passage,  recottciei 
the  inconsistency  between  the  texts  of  KIttItana.  and 
Manu,  and  that  of  YJLjnatalkya,  by  pointing  out  thecMd 
in  which  a  brother  takes  the  succession  prior  to  a  mother 
as  laid  down  in  the  texts  of  EiTvArANAand  Mavv.  -''Of 
a  deceased  son  who  leaves  neither,  widow  (o),  nor  male  Msoai 
the  mother  must  be  considered  as  heiress,  or  by  fter  eowmif 
the  brother  may  inherit.** — Ibid.,  CL,  14. 

(c)  ^  The  term  '  widow'  comprehends  br  8yttecd6che  die 
daughter,  daughter's  son,  and  father,  who  constitute  thie 
series  of  heirs  prescribed   in  the    text  of  TJLjkayajjlta 


I 

i 
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iMUufad  .OB*  reasoning.    It  musfe,  therefore,  be  understood    . 
thai  the  nn  reforred  to  in  the  above  text  of  Y&ihabpati  10 
raa  that  dies  leaving  no  son,  widow,  daughter^  daughter  a 
IMm,  or  iather."~/bML,  OL  15i 

'^  The  eondosion  hence  is,  that  the  consent  of  the  mother    Conoluuon. 
abd  the  existence- of  the  grandmother  are  the  two  inistanoes 
ib  •  which  exceptions  to  the  rule  contained  in  the  passage 
'Both  parents, .  brotHers  likewise/  are  to  ba  observed  in 
the  ipanper  Uid  down  in  the  texts  of  KAtyAtana  and 

mahu.''— /&«.,  a  16. 


147.    In  defkult  of  brothers  of  the  whole  and    ryomucAd. 
half-blood,  brothers'  sous  inherit  from  their  deceased 
tmolie.^ 

According  to   the  text   of  TXjNAVALKrA ;   '"The   wife,    Authority. 
and   the  daughters  alsoj  both  parents^  brothers  likewisei 
ind  their  sonie^  &c/'  {Ante  p.  99.) 


-  In  default  of  brothers,   their  sons, — that  is    brothen^ 
sons— rshare  the  heritage. — Vi.  ML  (Sans.)  p.  208. 


.148.*  Among  them  also^  the  whole  brother's  son 
ixdierits  in  the  &8t  instance^  failing  him  the  h&lf 
brotlier^B  Bon.t 

<  On  &ilure  of  brothers  also,  their  sons  share  the  heritage 
in  the  order  of  the  respective  fathers. — MU.  In.  Chap. 
XI^  secL  lY,  §  7. 

In :  the  case  of  brother's  sons  also,  the  same  rule  applies 
irkne  there  i9  cpmpetition  between  the ,  son  of  a  brother 
ef  the  whole  blood  and  the  son  of  a  brother  of  thef  half- 
Ubed/ .  Therefore  on  failure  of  the  son  of  a  uteride  brother, 
the  son  of  a  brother  by  a  different  odother  takes  inheritance. 
Chan.    Chap.  XI»  Sect^  IV,  CL  36. 


•■  Vide  PreGedente,  pp.  Hi,  475»  480. 
t  Vid€.  Pnmdwitap  pp.  474,  i76. 
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Authority. 


i 


176 


VTATASTHl-CHAKDBlKi 


AutLoriij. 


i^yavadkd. 
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Among  brothei^s  sons  also  the  sacoession  is  regulated 
according  to  the  greatness  of  propinquity :  the  whole  brothei^B 
sons  inherit  in  the  first  instance,  failing  them,  half-brother's 
sons.  This  is  proper :  since  a  half-brother's  son  omitting 
the  mother  of  (his  deceased  uncle)  the  late  proprietor, 
presents  the  oblation  cake  to  his  grandfather  in  conjunc- 
tion with  his  own  grandmother :  thus  he  being  inferior  to 
the  whole  brother^  son,  is  entitled  to  succeed  onljr  in  de* 
fault  of  the  latter.— F<.  Mi.  (Sans.)  p.  208. 

But  the  author  of  the  Vivdda-chintAnani  without 
making  any  distinction  between  the  brothers  of  the  whole 
and  half-bloodj  and  also  between  the  sons  of  such  biotherSi 
has  only  said  t  *'  tn  default  of  the  daughter's  ^n^  the 
brother ;  in  his  default,  the  brother's  son."— See  Ft.  Cttu 
page  299. 

According  to  the  VyavahSra  May&kha,^^ 

149.  In  default  of  the  uterine  bifothdr  his  sou 
inherits,  and  not  the  brother  of  the  half-bloody  and 
in  default  of  the  uterine  brother's  son^  the  gentile 
relations  {gotraja)  suoceed. 

The  passages  to  the  above  effect  ate  as  follow .'— 

''  In  default  of  the  mother,  the  uterine  brotheri  in  his 
default,  his  son.  As  for  the  declaration  of  VUNlNXSHWABa 
and  others,  that '  in  default  of  the  uterine  brother,  those  by 
different  mothers  succeed ;  and  on  failure  of  them  the  sons 
of  the  uterine  brother^,  it  is  wtongf  since  the  term  'brothei^ 
has  the  force  of  '  whole  brother,'  and  a  secondary  quality 
is  implied  by  the  term  '  brother  by  another  mother  i  and 
hence  an  exposition  in  favor  of  both  is  contrary  (to  reason.^ 
In  default  of  brother's  sons,  the  gentile  relations  suoceed 
{gotraja)r—Vya\\  May&.  Chap.  IV,  Sect,  viii,  §  16  &  18.  ' 

Some,  however,  say,  upon  the  term  '  brothers  /  that 
since,  "  brothers  and  sisters,  with  sons  and  daughters,"  la 
one  of  the  maxims  [of  Pdiimi,]  and  the  term  '  brothera 
and  sisters,'  resolves  into  [the  complex  term]  'brothers/  by 
the  omission  of  one  term  and  retention  of  the  other,  in  a 
compound  of  two  species;  therefore^  in  default  of  brothers, 
the  sister  [succeeds] :'  But  it  is  not  so,  because  there  is  a 


i 
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Vyavatthd. 


OS  THE  SUCCESSION  Of  BROTHER  AND  THE  BEST.  177 

mttit  of  proof  [of  the  oorrectnesfi]  of  oxniUing  one  term, 
Md  retaioiog  the  other,  in  a  compouDd  of  two  species* 
—Vyiw.  MayiL  Chap.  IV,  Sect,  viii,  §  16. 

150.    In  case  of  competition  between  brothers    fymuA^ 
and  nephews,  the  nephews  have  no  title  to  the  suc- 
cession :  for  their  right  of  inheritance  is  declared  to 
be  on  fkilure  of  brothers.* — MU.  In.  Chap.  II, 
Sect,  ivt  §  8. 

CoDseqneDtly  the  whole  brother's  son  has  no  right  to 
inherit  while  there  exists  even  a  half-brother. 

161  •  If  the  sons  of  brothers  be  numerous,  they 
take  per  capita^  and  vsAper  stirpes. \ 

152.  However,  when  a  brother  has  died  leaving 
no  male  issue  (nor  other  nearer  heir),  and  the  estate 
bas,  consequentiy,  devolved  on  his  brothers,  in- 
differently, if  any  one  of  them  die  before  a  parti- 
turn  of  their  brother's  estate  takes  place,  his  sons 
do,  in  that  case,  acquire  a  title  through  their 
father :  and  it  is  fit,  therefore,  that  a  share  should 
be  allotted  to  them  in  their  father's  right,  at  a  sub- 
sequent distribution  of  the  property  between  them 
and  the  surviving  brothers. — Mit.  In.  Chap.  II, 
Sect,  iv,  §  9. 

The  following  passage  of  the  Vyavahdra-May^ha  is  to 
the  like  effect: — 

'*  The  sons  of  a  brother,  also,  if  themselves  not  fatherless 
at  the  time  of  the  paternal  uncIe^s  death,  provided  they  are 
capable  of  anderstandiog  (the  use  of)  property,  will  divide  the 
fiiiher's  share  with  their  father's  other  brothers,  after  the 
example :  '^  Among  grandsons  by  different  fathers,  the  allot- 
ment of  shares  is  according  to  the  fathers." —  Vyav.  AlayiL 
Cbi^  IV,  Sect,  viii,  §  17. 

So  also  MiTRA.  MiSBA.  See  Vira-mitrodoya  (Sans.) 
page  208. 

*  Vide  Precedents,  pp.  474,  476. 
t  See  anU  page  103  and  1  Stra.  H.  L.  p.  145. 
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Altfaoagh  the  heriiable  right  cf  the  brother's  gimiMhon 
Lai  Eiot  been  clear ij  mentioned  in  the  Mitikshard  ud  other 
digests  in  Sarukrii,  yet  it  has  been  determined  that — 

YfrnadU.        153.    A  brother's  grandson  succeeds  in  de&ult 
of  a  brother  s  son.* 

Becaase  the  term  '  brother  s  son/  is  inclasire  also  of  the 
brother's  gTaDdsoD,t  and  because  he  is  a  sapinda  and  the 
nearest  of  the   persons  understood   by   the  term  gctrofa 

fgebtile»). 


SECTION   VI. 

On  the  succession  of  gotraja,  or  gentiles.^ 

In  the  order  of  succession  of  heirs  down  to  a  brothet^s 
f>on  there  is  (except  in  three  instances)}  no  discrepancy 
among  the  books  of  the  Benares  and  the  other  Schools ; 
the  succession  of  gentiles  (gotraja)  in  default  of  heirs  aa 
far  as  a  brother's  son  is  also  recognised  in  all  of  them. 
But  there  is  among  them  a  great  discrepancy  in  the  ena- 
ineration  of  the  persons  termed  gotraja  as  well  as  in  their 
order  of  succession  (!}. 


Annotationa. 

(1.)  The  M:liolia8t  of  Vishnu,  who  is  also  one  of  the  commenta- 
tors of  the  Mitdkskardf  states  otherwise  the  suooession  of  the 
near  aud  distaut  kindred,  in  expounding  the  passage  of  Vishjio 


•  Vide  Precedenta,  pp.  476—478,  see  also  page  601. 
t  It  may  be  anked  that  vhen  in  law,  the  term  son  (piU-tra)  is  iodnam 
of  the  graD<Uon  aud  great-grandson  (see  ante  p.  19)  whj  then  the  teria 
'  brother's  sou'  docH  not  here  include  also  tlie  brother's  great-gnndaon  f  Ilia 
answer  is,  that  (in  law)  calculation  is  made  from  the  son  of  the  oommon 
ancestor,  which  here  is  the  father  of  both  the  deceased  and  his  brother, 
consequently  the  term  ''son"  (of  that  ancestor)  is  incluaiTe  of  his  great* 
grandson,  who  is  the  brother's  grandson. 

X  Gotraja f  or  gentiles  are  persons  sprung  from  the  same  genand  famQj 
(gotra)  distinguished  by  a  common  name  :  these  answer  nearly  to  tlie 
gentiles  of  the  Roman  law. 

{  That  is  in  the  succession  of  daughter's  son,  parents,  brothers  and  tbeir 
sous.     Hee  ante,  pp.  162,  164—168,  172-176. 
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For  instance  in  the   Mitakshard  and  many  other  books, 
which  are  jMrevalent  authorities  in  the  Benares  school^  the 


Annotations* 

*'  if  no  brother's  soh  exist,  it  passes  to  kiDsmen  (bandhus  ; )  in  their 
default,  it  devolves  on  relations  (sakvlyca)  :  **  where  Balam-bhatta, 
on  the  authority  of  a  reading  found  in  the  Madana-ratna,  proposes 
to  transpose  the  terms  bandhu  and  tahdya;  for  the  purpose  of 
reconciling  Vishnu  with  Yajn avalkta,  by  interpreting  sakulya  in 
the  sense  of  gotraja  or  kinsmen  sprung  from  the  same  family. 
Nasda  Pahdita,  preserving  the  common  reading,  says  "  kinsmen 
(bandhu)  are  iapindcu  ;  and  these  may  belong  to  the  same  general 
family  or  not  First  those  of  the  same  general  family  (aagotra)  are 
lieira.  They  are  three,  the 'father,  paternal  grandfather,  and  great- 
grandfather  >  as  also  three  descendants  of  each.  The  order  is  this  : 
In  the  father's  line,  on  failure  of  the  brother's  son,  the  brother  s 
aon's  eon  is  heir.  In  defult  of  him,  the  paternal  grandfather,  his 
•on  and  grandson.  Failing  these^  the  paternal  great  grandfather, 
hia  son  and  grandson.  In  this  manner  the  succession  passes  to  the 
lonrth  degree  inclusive,  and  not  to  the  fifth  :  for  the  text  expresses 
*^e  fifth  has  no  concern  with  the  funeral  oblations.^  The 
daughters  of  the  father  and  other  ancestors  must  be  admitted,  like 
the  daughter  of  a  man  himself,  and  for  the  skme  reason.  Ou 
failure  of  the  fathers  kindred  connected  by  fdneral  oblations,  the 
mother's  kindred  are  heirs  :  namely  the  maternal  grandfather,  the 
y^f««ii>mfcl  ancle  and  his  son  ;  and  so  forth.  In  default  of  these,  the 
flocoeflsora  are  the  mother^s  sister,  her  son  and  the  rest." 

The  Commentator  takes  occasion  to  censure  an  interpretation, 
which  corresponds  with  that  of  the  Mitdkshard  as  delivered  in  the 
ioUowiog  section  (S.  6  §  1.)  ;  end  according  to  which  the  cognate 
kindred  of  the  man  himself,  of  his  father  and  of  his  mother  are 
the  sons  of  his  father's  sister  and  so  forth  :  because  it  would  follow, 
that  the  father's  sister's  son  and  the  rest  would  inherit,  although 
the  man's  own  sister  and  sister's  sons  were  living.  Balam-bhatta, 
however,  repels  this  objection  by  the  remark,  that  the  sister  and 
iiflter's  sons  have  been  already  noticed  as  next  in  succession  to  the 
brother  and  brothers  sons  :  which  is  indeed  Nanda  Pandita's  own 
doctrine. 


i 


W) 


^xjouofM  iiXfuiMn  ^Mfw%,  iviz.\,  fmXermal  gi  imliHtiBr  aad 
u^  rWL  Lar^  r^^^im  yMXfZ  azw:^  iLe  gatrm/a,  or  geuliiei; 
*jr,..>   ;i   v.*  J''><£i/X-!.'-.i/v!tf:T*.2;u,  pr^Tal-rtt  in  the   lf:tKilA 

t:.^  rfr**  f.i*  l;*.  *r>:<7i  meAU'^ci&l  Tt*n  in  the  5i?trfti- 
^Juiwlf',^,  Kh^  jAZikz:.''Ai:^t  &*^*^:rltj  of  ihe  Drvnds 
ft/:;r«v.Iy  th<;  p&*^ri:.U  ^^L^za-'j^^t  zi^'i  the  resi  haTing  been 
'fzpff^vilj  ez':I:ii*d  ff'ra  •he  iL»t  of  iLe  gentile  hein. 
uf/ju  tk^  srTr.T3rjd  cf  tL^ir  not  being:  comprehended  in  the 
term  fff/trmyn,  »L:cK  w  of  the  znaacnlioe  gender,  the  sacce»- 
MOft  of  oftlr  the  male  yotrajas  has  been  recognized;  and 
in  tb«  Vyarnkdror^Kaif^jJcha,  which  is  preTalent  in  the 
Ji«hr%tta  ffchool,  trie  siner  and  step-brotber  have  been 
iadcuk'l  among  the  goirajaa  or  gentiles. 

The  HuhjoiDed  are  the  orders  of  succession  aooording   to 
the  alxive-irieiitioned  authorities. 


AnnotationB. 


He  addii,  *  zltut  the  hein  above  mentioned  the  tatulya  or  distant 
kiniiman  in  entitled  to  the  miocession  :  meaning  a  relation  in  the  fifth 
or  other  remoter  degree.' 

Til  11  whole  order  of  succeeiiion,  it  may  be  obaenred,  difiers  materi- 
ally from  that  which  la  inculcated  in  the  text  of  the  liiidMardm  On 
the  other  hand,  Uie  author  of  the  VircMnitrodojfa  has  exactly  CoUow- 
td  the  Mitdhhard  ;  and  80  has  KAMALiKARa  :  and  it  ia  alao  oon- 
,  iirnuMlby  Mii>nAvA  AY'HiRTA^in  the  Vj/avahdra-IiddAavOf  9ji  veil 
AH  by  the  tSmriti-chandrikd* 

Dut  tlu)  author  of  the  VyavahdrO'maylLkha  ooattndafor  a  diffei^ 
flit  HorioH  of  heirs  after  the  brother's  son  :  '  Ist  the  paiemal  gnmd- 
mother  ;  2u(l  the  bister  ;  3rd  the  paternal  grandfatheir  and  tiw 
brother  of  the  ludf-blood,  as  equally  near  of  kin  ;  4th  the  pakaraal 
Kreat-gmndfuther,  the  paternal  uncle  and  the  soa  of  a  brother  «£ 
tlio  half-blood,  sharing  together  as  in  the  same  degree  of  afinitf/ 
Jle  lias  not  pursued  the  enumeration  farther ;  and  the  priadpla 
stated  by  him,  nearness  of  kin,  does  not  dearly  indicate  the  nia 
of  etmtiiiuation  of  this  series.— ift^  In.  Chap.  II.&t.  §5. 
tut  ion. 
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Aecardiiig  to  (he  prevalent  doctrine  of  the  Benares 
school  :— 

154.  In  default  of  a  brother's  son,  the  gentiles    Vyov^Md. 
take  the  mheritance.* 

If  there  be  not  brother's  sons,  tbe  gentiles  (a)  sbare  the     Authority. 
estate.— Jfi^.  In.  Chap.  II,  Sect  v,  §  1. 

(a)  The  gentiles  are  the  paternal  grandmother  and  relations 
eonnected  by  funeral  oblations  of  food  and  libations  of  water.— « 
Ibid, 

In  defaalt  of  brother^s  sons,  the  gentiles  succeed — they 
are  taken  to  be  relations  besides  the  fatlieri  brothers  and 
his  son  :  They  are  the  paternal  grandmother,  the  sapindas 
or  kinsmen  connected  by  funeral  oblations  of  food  and 
aamdnodakaa  or  kismen  allied  by  a  common  libation  of 
water.— Fi.  Mi.  {Sans.)  p.  20a 

155.  Of  the  gentiles,  the  grandmother  inherits   ^y«w»<A<f. 
in  the  first  instance. 

In  tJie  first  place,  the  paternal  grandmother  takes   the    Authority. 
inheritance. — Vi.  Mi.  (Sans.)  p.  208. 

In  the  first  place  the  paternal  grandmother  takes'  the    Authority. 
inhfiritaoce. — Mii,  In.  Chap.  II,  Sect.  v»  §  2. 

• 

The  paternal  girandmother^s  snccession  immediately  after 
t'he  mother,  was  seemingly  suggested  by  the  text  before 
citedj  ''And»  the  mother  also  being  dead,  the  father's 
mother  shall  take  the  heritage :''  no  place,  however,  is  found 
for  her  in  the  compact  series  of  heirs  from  the  father  to 
the  niephew:  and  that  text  (^the  father's  mother  shall 
lake  the  beriti^**)  is  intended  only  to  indicate  her  general 
oompetency  fior  inheritance.  She  must,  therefore,  of  course 
Mioeeed  immediately  after  the  nephew ;  and  thus  there  ie 
no  contradiction. — Ihid. 


*  FmU  Pi«cedexit8,  pp.  492--502. 
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VffOffiuAd. 


Auihoritj. 


156*  On  failure  of  the  paternal  grandknotber, 
the  paternal  grandfather  and  the  rest  inherit  the 
estate. 

On  failure  of  the  paternal  grandmother,  the  (gotraja) 
kinsmen  sprung  from  the  same  family  with  the  deceased 
and  (aapinda)  connected  by  funeral  oblations,  namely 
the  paternal  grandfather  and  the  rest,  inherit  the  estate. 
For  kinsmen  sprung  from  a  different  family,  but  connected 
by  funeral  oblations,  are  indicated  by  the  term  cognate 
(oandhu  Sect.  6.)— Jl/i^  In.  Chap.  II,  Sect,  v,  §  3. 

Vyavaithd.  167.  In  default  of  the  paternal  grandmother, 
the  paternal  grandfather  inherits,  failing  him,  the 
paternal  uncle,  in  his  default,  his  son. 

Authority.  On  failure  of  the  father's  descendants  the  heirs  are 
successively  the  paternal  grandmother,  the  paternal  grand- 
father, the  uncles,  and  their  sons. — JUiL  In.  Chap.  IJ, 
Sect.  V,  §  4. 

Authority.  On  failure  of  the  father's  descendants,  the  heirs  are 
successively  the  paternal  grandmother,  the  paternal  grand- 
father, the  uncles  and  their  sons. —  VL  Mi.  (Sans.)  p.  209. 

r^avadhd,  158.  On  failure  of  the  paternal  grandfather's 
line,  the  paternal  great-grandmother,  the  paternal 
great-grandfather,  his  son  and  son's  son  successive^ 
ly  inherit ; — in  default  of  them,  the  paternal  great- 
grandfather's  mother,  great-grandfather's  father, 
grandfather's  uncle  and  his  son  successively; — 
on  failure  of  them,  the  paternal  great-grand* 
father's  grandmother,  great-grandfather's  grandfsL- 
ther,  great-grandfather's  uncle  and  his  son;— in 
their  default,  the  paternal  great-grandfather's 
great-grandmother,  great-grandfather's  great-gprand- 
&ther,  great-grandL&ther  s  grand-uncle  and  hia 
son.* 


*  Vide  Precedontv,  pp.  492—502. 
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Oq  fidlure  of  the  paternal  grandfather's  line,  the  pater-  Authority. 
nal  great-grand motner,  the  great-grandfather,  his  sons  and 
their  issue,  inherit.  In  this  manner  must  be  understood 
the  succession  of  kindred  belonging  to  the  same  general 
family  and  connected  by  funeral  oblations  up  to  the  seventh 
[degree  (a)]*— Jlfit.  In.  Chap.  II,  Sect,  v,  §  5. 

(a)  In  this  manner  must  he  understood  the  suecesnon  of  kindred 
Manging  to  the  same  general  family  and  connected  by  fu/nercd  obla- 
iiane  up  to  the  seventh  degree,]  The  Subodhinif  has  given  the 
detailed  enumeration  of  sapindas  after  the  paternal  great-grand- 
fiitfaer*8  descendants  : — vis.,  the  paternal  great-graudfather^s  mo- 
ther, great-grandfather's  father,  great-graiidfaiher*8  brothers  and 
their  sous.  The  paternal  greatrgrandfather's  grandmother,  great- 
gimndEather's  grandfather,  great-grandfather's  uncles  and  their 
■one.  T£e  great-grandfather's  great-grandmother,  great-graud- 
fiUher's  great-grandfather,  his  sons  and  their  sons. —  Fide  Anno- 
tation 5,  at  page  350  of  the  Mitdkehard. 

On  failure  of  the  paternal  grandfather's  line,  the  paternal  Authority. 
great-grandmother,  the  paternal  great-grandfather,  the 
paternal  grandfather's  brother,  and  nephew.  In  this  man- 
ner must  be  understood  the  succession  of  kindred  belong- 
ing; to  the  same  general  family  and  connected  by  funeral 
oblations  of  food  up  to  the  seventh  degree. —  Vi.  Mi.  (Sans.) 
page  209. 

• 

Although  the  heritable  right  of  the  great-grandsons  of 
the  ancestors  is  not  mentioned  in  the  MUAkahard  and  seve- 
ral other  treatises^  yet  the  same  has  been  very  properly 
established  by  the  British  Dispensers  of  justice,  because 
the  great-grandson  directly  presents  the  oblation  cake  in 
the  jP&wana^  and  because  the  term  "  son''  signifies  also  the 
grandson  and  gi*eat-grandson  in  the  male  line. — See  ante^ 
pp.  18, 19,  and  Precedents,  pp.  58,  4f77,  493—502. 


*  Hare  Um  learned  Tmnslator  has,  perhaps  inadvertently,  omitted  to  ren- 
te ibm  Sanscrit  word  "  d-$aptmdt/*  which  is  in  the  original,  and  the  tran- 
datkm  of  which  is  "  up  to  the  seventh**  which  is  the  end  of  the  degrees  of 
mpinda§  or  relations  connected  by  funeral  oblations  of  food  as  will  be  pre- 
■cntiy  seen  in  the  description  of  SapintUu  and  in  many  other  places. 

f  A  commentary  on  the  Mitdkshartf  by  BishWESHABA  Bhatta. 
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VfjatuiOid.  159.  On  failure  of  them,  the  sanidnodakaa  or 
kindred  connected  by  libations  of  water  inherit  ac« 
cording  to  the  proximity  of  degree.* 

Authority.  If  there  be  none  such,  the  succession  devolves  on  kin- 
dred connected  by  libations  of  water :  and  they  must  be 
undt;rstood  to  reach  to  seven  degrees  be^'oud  the  kindred 
connected  by  funeral  oblations  of  food  :  or  else,  as  far  as 
the  limits  of  knowledge  as  to  birth  and  name  extend. 
Accordingly  Vrihat  Manu  says :  The  relation  of  the 
sapindas  or  kindred  connected  by  the  funernal  oblation, 
ceases  with  the  seventh  person  and  that  of  sanianodoibaaj 
or  those  connected  b}'  a  common  libation  of  water,  extends 
to  the  fourteenth  degree ;  or  as  some  affirm,  it  reaches 
as  far  as  the  memory  of  birth  and  name  extends.  This 
is  signified  by  gotra  or  the  relation  of  family  name." — MiL 
In.  Chap.  II,  Sect,  v,  §  6. 

Authurity.  In  default  of  the  aapindaa  or  kindred  connected  by  obla^ 
tions  of  food,  the  samdnodakas  or  kindred  connected  by 
libation  of  water  inherit :  and  they  are  seven  beyond  the 
sapindas. —  Fi.  ML  (Sans.)  p.  209. 

Authority.  The  samdiiodakas  also  inherit  according  to  the  proximity 
of  degree. —  Vi,  Mi.  (Sans.)  p.  209. 

According    to    the  doctrine  prevalent  in  the  MUhila 
school, — 


Vyavasthd. 


160.  In  default  of  the  brother's  son  the  nearest 
kinsmen ;  in  default  of  them,  the  remotest  kindred 
according  to  their  order ;  in  default  of  all  these,  the 
nearest  sakuhja  ;  on  failure  of  them,  the  remotest 
sakult/af  (inherit) — Vi.  Chi.  p.  299. 

The  author  of  the  Smriti-Chandrikd  says, — "  If  it  be 
asked — ^vho  succeeds  if  there  be  not  even  brother's  sons, 
YAjnavalkya  says:  '  Gotraja  (gentiles)  or  kinsmen 
sprung  from   the   same   family   with   the  deceased.'    Add 


*   Vide  Precedents,  pp.  492—502. 

t  Here  by  the  term   "  the  remotest  gakulya"  are  to  be  undexBtood  Smte- 
^akas  or  kindred  connected  by  a  common  libation  of  water. 
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kere' take  the  inheritance/  The  term  'goiraja*  (though 
general  in  its  gigmfication)  excludes  the  father^  brother  and 
kis  son,  who  have  already  been  separately  noticed,  and  com- 
prehends the  son  of  the  grandfather  and  such  other  persons 
as  sre  sprung  from  the  same  family.  The  term  '  gotraja' 
farCker  excludes  the  daughter  of  the  grandfather  and  the 
like  females,  it  being  primd  facie  a  complex  of  two  plural 
tenns  [gbtrajah  chd,  gotrajah  cha  "  gentiles  and  gentiles  "J 
of  the  masculine  gender  formed  by  omitting  one  and 
retaining  the  other.  Ootrtya,  according  to  Sanskrit  Oram- 
m$it,  admits  also  of  the  assumption  that  it  is  a  complex  of 
two  terms  of  different  genders,  but  for  such  an  assumption^ 
the  context  must  afford  a  special  ground^  as  in  the  instance 
of  the  following,  "  Fetch  kukkntou  [fowls].  Let  me  cause 
tkem  to  have  sexual  intercourse.''  Here,  however^  there 
exists  no  such  special  ground.  On  the  contrary^  the  term 
*gotraja'  being  used  in  the  text  of  YiJNAYALKYA,  after  the 
words  *'  brothers  likewise  and  their  sons''  both  of  which 
deoote  males,  must  be  concluded  to  mean  male  goiraja 
oaly  Mid  not  femalea' — Smri.  Chan,  (7bap.  XI^  Sect.  V, 
ClMise  1&2. 

''Again,  referring  to  the  Sruti  'Females  and  persons 
deficient  in  an  organ  of  sense  or  member  are  deemed  in- 
competent to  inherit,'  [which  SinUi,  as  already  noticed,  is 
appUcahle  to  females  not  being  a  widow^  daughter,  or  the 
like,  whose  right  to  inheritance  has  been  expressly  declared 
by  lkw]p  it  [the  Sruti]  will  be  found  reconcilable  with  the 
coDclasion  that  the  complex  term  '  gotraja '  is  a  compound 
of  two  terms  of  the  masculine  gender.  Whereas,  if  '  gotra- 
ja' were  considered  to  consist  of  two  terms  of  difl'ereut 
genders,  namely,  the  masculine  and  feminine,  such  a  con- 
struction would  be  opposed  to  the  purport  of  the  Sruti. 
The  latter  construction  is  therefore  set  aside." — Ibid.,  CI.  2. 

••  Accordingly,  BHiSHTA-KJlRA,  the  commentator  of  the 
Mrak  or  aphorisms  of  Apastamba,  construes  the  sfitrah  : 
*"l!he  father,  being  alive,  distributed  his  heritage  among 
Us  sons  [piUi'ebhyah'],'*  as  signifying  that  heritage  was 
^thbuted  among  tlie  sons  alone  and  not  among  the 
<knghters  also,  these  being  females.^'*— /6id.,  CI.  4. 

"Under    the  rule  of  Grammar    *  Brothers    [bhrdlarou] 
^^dsons  [putivu,]  with   sisters   and  daughters,'  the  terms 
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*  dafuia  Aa  Andputrdk  thaf  [daaghter  and  son]  form  the 
complex  term  'Putnf}k  ^vynf,  by  the  omissioD  of  one  tenn 
and  retention  of  liie  other  of  the  regular  eompoond  of  two 
species.  Tboazh,  aGccT.iinglj.  Lj  supposing  that  the  complex 
word  '  puira}%  Vna]  in  the  phrase  'Among  his  sons  [pufre- 
Ikyah^^  used  in  the  aphorism  above  quoted,  comprises  two 
terms  of  two  different  gen-iers,  namelj,  daughter  and  son,  it 
i*  practicabie  to  connrue  the  passage  in  question  as  implying 
that  heritage  w&s  distriLTiteo  among  daughters  also,  jet  such 
a  coostpxction  is  to  be  rejected  as  opposed  to  the  principle 
that  males  alone  are  ompeteot  to  inherit  and  not  females. 
ioculcated  bv  the  Sruti^  "  Females  and  persons  deficient  in  aa 
organ  of  sense  or  member  are  deemed  incompetent  to 
ibherit/" — SmrL  Chan.  Giap.  XI,  Sect.  T,  O.  5. 

"  iS-'^me  saj  :  '  gotraja  [  gentiles  ]  are  the  patemtH 
grandmother  and  relations  connected  by  funeral  oblations 
of  f>)od  [<3a/»in/]Itf#]  and  relations  connected  by  libations  of 
water  [samano^iakaj^].  In  the  first  place,  the  grandmother 
takes  the  inheritance.  Tiie  paternal  grandmother's  succes- 
sion, immediately  after  the  mother,  was  seemingly  8(]^:gested 
by  the  text — '  And  the  mother  also  being  dead,  the  father's 
mother  shall  take  the  heritage';  no  place  however  is  found 
for  her  in  the  compact  series  of  heirs  from  the  father  to  the 
nephew.  Slie  must  therefore,  of  course,  succeed  immedi- 
ately after  the  nephew,  and  thus  there  is  no  contradiction/ 
This  is  not  right.  Even  after  the  nephew,  there  is  no  place 
to  be  found  for  the  grandmother,  the  term  'gotraja'  ifii- 
wediately  following  the  term  nephew  in  the  compact  series 
of  heirs,  and  that  term  referring,  as  above  noticed,  to  male 
gotraja.  Besides,  gotraja  ( in  Sanskrit )  means  persons 
sprung  from  the  same  family.  But  a  grandmother  is  not 
one  sprung  from  the  same  family  with  the  deceased.  She 
was  born  in  a  different  family  and  had  connection  with  the 
family  of  the  deceased,  only  by  marriage.  She  can  not 
hence  be  called  a  *  gotraja.'  This  much  is  sufficient  to 
refute  the  opinion  above  quoted.'' — Smri.  Charu  Chap.  XI, 
Sect  V,  CI.  6. 

"  YAjkavalkta,  it  roust  be  understood,  has  used  in  bis 
text  the  term  'gotraja'  in  the  form  of  a  conjunctive  com- 
pound, as  be  has  done  the  term  *jntarou'  [parents]  in  the 
*tame  passage.    This  is  because,  as  between  both  the  parents. 
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he  saw  no  groand  for  giviog  precedence  to  one  over  the 
otheTi  80  he  found  no  reason  among  gotrajaa  for  selecting 
one  in  preference  to  another.  For  instance,  in  declaring 
that^  in  defaolt  of  a  brother^s  son,  the  son  of  the  grand- 
fiiiher  socceeds,  what  reason  could  there  be  ?  None." — lUd,, 
Clause?. 

"  The  objector  here  asks  who  has  declared  a  grandfather's 
son  entitled  to  inheritance  in  supersession  of  a  grandfather? 
The  reply  is,  that  YiJNAVALKTA  himself  must  be  presumed 
to  have  so  declared  by  his  having  used  in  his  passage  the 
term  *gotraja/  [gentiles]  immediately  after  the  phrase 
'  brothers  likewise  and  their  sons.'  The  separate  mention 
of  brothers  and  their  sons  while  they  are  comprehended  in 
the  term  *gotraja/  is  indicative  of  the  rule  that,  of 
the  descendants  severally  belonging  to  the  grandfather  and 
others,  only  two,  namely,  the  son  and  the  grandson,  are 
entitled  to  inheritance,  as  is  the  case  with  the  descendants 
of  the  father.' —J&u2.,  CI.  8. 

''  Mahu,  too,  propounds  the  same  principle  : — '  Whoever 
is  the  next  in  the  line  of  kinsmen  [aapinda],  to  him  the 
inheritance  belongs.  On  failure  of  such  kindred,  the  dis- 
tant kinsman  [aatuUya]  shall  be  the  heir,  the  spiritual 
precsiptor  or  Ihe  pupil.' " — Smri.  Chan.  Chap.  XI,  Sect  V, 
Clauses. 

"  On  the  strength  of  the  above  explanation,  it  must  be 
odnduded  that  those  who  declare  that,  after  the  brother's 
SOD,  the  grandfather  succeeds,  that  on  failure  of  him,  his 
descendants  take,  and  that  a  similar  rule  is  to  be  observed 
in  the  case  of  the  great-grandfather  and  others,  are  ignorant 
of  the  true  meaning  of  the  text,  (para.  9,)  inculcating  an 
order  of  succession  dififerent  from  that  ordained  by  the  text 
foanded  on  reasoning.'' — Smri.  Cltan,  chap.  XI,  Sect.  V, 
Claase  11. 

Guisequently, — 

**  According  io  the  doctHne  prevalent  in  the  Drdvida 
Asfcool,— 

161.  The  order  of  succession  stands  as  follows  : —    Vyavasthd. 
On  failure  of  a  brother's  son^  the  son  of  the  paternal 
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grandfather  succeeds,  on  failure  of  Lim,  his  son ; 
on  failure  of  him,  the  son  of  the  paternal  great-grand- 
father, on  failure  of  him,  his  son ;  on  failure  of 
him,  the  son  of  the  great-great-grandfather,  on 
failure  of  him,  his  son ;  on  failure  of  him,  the  son 
of  the  father  of  the  great-great-grandfather,  on 
failure  of  him,  his  son  ;  on  failure  of  him,  the  son 
of  the  last  sapinda,*  on  failure  of  him,  his  son ; 
on  failure  of  him,  the  son  of  the  first  samdno- 
daka^f  on  failure  of  him,  his  son.  A  similar  rule 
is  to  be  observed  in  regard  to  the  succession  of  the 
descendants  of  each  of  the  sixX  samdnodakas  of 
the  higher  grade. — SmrL  Chan.  Chap.  XI,  Sect.  V, 
Clause  12. 

Vrihaspati  bearing  in   mind  all   the  above  principles* 

declares,§ — 

vyavatthd.  162.  "  Whcro  there  are  many  relatives  {jnd- 
tayah,)  remote  kindred  {aahulydh^  and  cognate 
kindred  {bdndlMvdh^)  whoever  is  the  nearest  of 
them,  shall  take  the  wealth  of  him  who.  diea  with- 
out male  issue."— ^76id,,  CI.  13. 

Jndtayali]  Sapindas  or  kinsmen  connected   by 
funeral  oblations  of  food. — Ibid. 

SdJculydh']  Samdnodakad  or  distant  kinsmen   connected 
by  libations  of  water. — Ibid. 


*  A  Sapinda  is  a  kiDsman  connected  by  oblations  of  food.  See  peak 

t  A  Samdnodaht  is  a  kindred  allied  by  libation  ol  water  and  ii  txwn  n- 
mote  than  a  aapinda  or  takulya. 

X  Here  the  learned  Translator  of  the  Smriti-ckandriha  has  used  the  word 
'five,*  biit  I  do  not  know  how  that  can  be,  since  the  aamSnodahas  urn  of  ivraii 
degrees  from  the  eighth  to  the  fonrteenth  de^ee,  both  inclnaiTe,  a»  plainly 
appears  from  the  Smriti-chandrikd  (in  Sanskrit)  as  well  as  from  other  boob. 
See  the  Succession  of  Samdnodakas  in  this  book  and  in  the  comeponding 
book  in  Samkrit  and  Urdu. 

§  SmrL  Chm.  Chap.  XI,  Sec.  V,  CI.  la 
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According  U>  the  docbriau  prevalent  in  the  MdhnUta 
School,— 

163.  In  default  of  brother's  sons,  succeed  the    vtfo^foiM. 
geniile   relaitions  (ffotrofa)    within     the    seventh 
d^iee»  being  connected  bj  funeral  oblations  (saptn" 

da) . — Fyoo.  Mayu.  Chap.  IV,  Sec.  viii,  §  18. 

164.  The  first  among  these   is    the    paternal  ^y«*«"*w. 
gnndOiothar.-^IMd. 

According  to  ibis  text  of  Hanu  :  "  Tbe  mother  also  bet- 
ing deady  the  father^s  mother  shall  take  the  heritage  [ou 
failore  of  brothers  and  nephews.]"  Even  though  %ht  is 
(here)  mentioned  immediately  next  to  the  mother,  stiil  she 
is  to  be  entered  iat  the  end,  after  the  brother's  sons^  after 
the  manner  of  the  entry  of  (the  ardddha  for)  incidental 
persons  at  the  qnd,  (as  deceased  acquaintances,  &a,)  be- 
cause the  placing  her  in  the  middle  (is  in  violation)  of  the 
rank  fixed  for  each,  as  far  ss  brother's  nowk-^lbid. 

166.    In  deftnlt  of  her,  conws  the  sister.*— Jiu;?.    vyavauhd. 
Para.  19. 


XTnder  this  text  of  Maku  :  *'  To  the  nearest  Mapinda 
(male  or  female),  after  him  in  the  third  degree,  the  inheri- 
tance next  belongs :''  and  this  of  Vrihaspati  :  **  Where 
many  claim  the  inheritance  of  a  childless  man,  whether 
they  be  paternal  or  maternal  relations,  (stJculyah,)  or  more 
distant  kiMmQn(bdn^SBiavak),  be  who  is  the  aearest  of  them 
shall  take  the  estate/'  And  (the  next  rank  is)  her's,  both 
from  her  being  begotten  under  the  brother's  family  name, 
and  there  being  no  uirther  resetvation  with  respect  to  the 
gentile  relationship  (gotrajatwa) :  it  does  not  particularly 
specifsr  the  same  gehtile  Icindred,— >/Hc{.,  §  19. 

166.  On.  ^ulore  of  hcMr,  the  paternal  grands 
&Uier,  and  half-^btother  are  both  to  share  and  take 
it  (the  inheritance).— JWci.,  §  20. 


RetBon  tnd 
Aathority. 


Vyavatthd, 


i"«   ■ 


♦  Vide  pracedcnts,  pp.  876,  W,  486—49^. 
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Season.  Their  propioqaity    being  equal,    since    the    (deceased 

person's)  own  father  was  begotten  by  the  former  of  those 
two,  and  was  himself  the  begetter,  of  the  latter,  as  well 
as  of  the  deceased.  The  propinquity  being  siniilar,  and 
there  being  a  want  of  any  other  notice,  however  slight^ 
beyond  the  order  of  the  tezt,  or  the  like,  therefore,  in 
other  cases,  we  must  act  even  thus.    For  this  reason, — * 

ryarajOd.  167.  In  default  of  these  two,  the  paternal 
great-grandfather,  the  father's  brother,  and  the 
sons  of  the  half-brother  shall  take  and  share  it  (the 
inheritance). — Ibid.,  §  20. 

Vyatatthd.  163.  All  the  sapindas  and  samdnodakaa  follow, 
in  the  order  of  propinquity. — Ibid.^  §  21. 

They  are  (thus)  enumerated  by  Manu:— "Now  the  re- 
lation of  aapindaa  (or  men  connected  by  funeral  cake,) 
ceases  with  the  seventh  (a)  person  (or  in  the  sixth  degree 
of  ascent  or  descent,)  and  that  of  the  sam&nodakas  or 
those  connected  by  an  equal  libation  of  water  ends  only 
when  their  births  and  family  names  are  no  longer  known.'' 
iHd. 

(a)  The  Miventh  must  be  understood  as  of  him  passed  away. 
IIM. 


The  relation  of  aapindoL  is  of  two  kinds :    1.  Through 
body  or  consanguinity,  and  2.  connection  by  funeral  cake 

(piiicla).t 
The  relation  of  aapinda  by  consanguinity  is  as  follows  :^ 

Relation  of     '^^^  relation  of  sapinda  is  by  connection  with  (or  by 

§apinda      by  containing  a  portion   of)   the  same  body.    Thus  the  son 

ooiwangiiinity.  having  sprung  from  the  body  of  his  father,  has  the  relation 

of  sapinda  (through   consanguinity)  with  his    father;  so 

also  with  the  paternal  grandfather  and  the  rest»  since  there 


*  VytOL  May^.  Clup.  IV,  Sect,  yiii,  {  20. 
t  Da.  Mim.  Sec.  VI,  §  82. 
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exists  consanguinity  between  him  and  them  through  the 
father.  In  like  manner,  having  sprung  from  the  body  of 
the  mother,  he  bears  the  relation  (of  aapinda)  to  her,  also 
to  the  maternal  grandfather  and  the  rest^  and  the  mother's 
brother,  sister,  and  the  rest,  by  reason  of  consanguinity 
through  the  mother ;  so  also  to  the  father's  brothers  and 
sisters  and  the  rest  (by  reason  of  consanguinity  through  the 
fiither :)  the  wife  commencing  to  be  of  the  same  body  with 
the  husband,  (bears  the  aapinda  relation  to  the  husband): 
the  brother  and  brother  s  wife  likewise  commencing  reci- 
procally to  be  of  the  same  body,  are  sapindas  by  reason 
of  being  from  the  same  body.  Thus,  wherever  the  word 
^sapinda^  is  (used),  there  consanguinity  miist  be  known  to 
exist  directly  or  indirectly. — Miid^Aari  Jchdra  Adhydya, 
Saiie.  pp.  5,  6.    See  Pardaara-mddhava.* 

The  Sapinda  relation  by  connection  of  the  funeral  cake 
is  desoribed  as  follows : — 

According  to  the  Chandrikd^  Apardrka,  Medhdiithi,  Relation  of 
Mddhava  and  other  books,  the  aapinda  relation  arises '^^'^  ^^ 
from  the  act  of  presentation  (by  two  or  more  persons)  of  the  funeral  cake. 
oblation-cake  to  the  manea  of  one  and  the  same  individual. 
''The  fourth  person  and  the  (two)  rest  share  the  remains 
of  the  oblations  wiped  off  with  kuaha  grass,  the  father  and 
the  (two)  rest  share  the  funeral  cakes,  the  seventh  person 
is  the  giver  of  oblations ;  the  relation  of  aapindas  or  men 
connected  by  the  funeral-cake  extends  (therefore)  to  the 
seventh  person  (or  sixth  degree  in  ascent  or  descent).*' 
Mataya-^rdruL  It  should  not  be  said  that  a  paternal 
uncle  and  the  rest  (t.  6.,  brother's  son)  are  not  reciprocally 
eapindaSt  since  the  same  ancestor  who  participates  in  the 
oblation  offered  by  the  uncle,  participates  also  in  that  offer- 
ed hj  the  nephew.  If  any  one  of  those  ancestors  who 
TMurticipate  in  the  funeral  oblation  offered  by  one  individual 
De  also  the  participator  of  the  funeral  oblation  offered  by 
another,  then  all  of  them  become  aapindaa  to  each  other.f 


*  Vide  IVecedents,  p.  511- 

t  If  the  paaeage  contained  at  page  87  of  the  Select  Reports,  Vol.  Ill 
•ndyoted  therefrom  in  the  caae  of  AmrUa  Mcyee  Dehee  vs.  lAkkhet  Narain 
^utertafy  (See  prec.  p.  611)  prof  ewes  to  be  a  translation  of  the  Tery 
wfaii  panige  of  which  the  above  is  one,  it  most  be  erroneoui. 
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Their  wives  also  are  aapinda^  by  reason  of  relationship 
arising  from  their  right  to  associate  with  their  husbands 
in  the  performance  of  the  shrdddhaa,  also  by  reason  of  its 
being  declared  in  the  Smriti  that  the  wife  becomes  united 
with  her  husband  in  the  presentation  and  participation  of 
oblation-cakes^  in  gotra,  and  impurity. — Nirnoyorsindhu, 
Chapter  III,  Leaf  22. 

Premising  the  son,  son's  son  and  son's  grandson  (in   the 
male  line)  BouDHiTANA  says  :— 

Kektion  of  "  The  paternal  great-grandfather,  grandfather^  the  father 
tajnnda  by  and  the  man  himself,  his  brothers  of  the  whole  blood,  his 
^end  aie^  ^^^  ^J  *  ^oman  (wife)  of  the  same  tribe,  grandson  and  great- 
grandson:  all  these  partaking  of  undivided  oblations,  are 
pronounced  '  aapindas.'  Those  who  share  divided  oblations 
are  called  'sakulyaa'.  Male  issue  of  the  body  being  ia  esae^ 
the  property  goes  to  them.''  The  meaning  of  the  (abore) 
passage  is  this, — since  (the  fourth  person  or  the  proprietor) 
enjoys  the  oblation-cakes  presented  to  the  father  and  the 
two  next  ancestors,  as  being  the  participator  in  the  offerings 
at  obsequies;  and  since  the  son  and  other  descendaots 
to  the  number  of  three  present  oblations  to  the  deceased ; 
and  he^  who,  while  living,  presents  an  oblation  to  an 
ancestor^  partakes^  when  deceased,  of  the  oblations  pre- 
sented to  the  same  person ;  such  being  the  case,  the  middle- 
most (of  the  seyen)  who,  while  living,  offered  food  to  the 
Tnanes  of  ancestors,  q,xid,  when  dead,  partook  of  the  offerings 
made  to  them,  became  the  object  to  which  the  oblations 
of  his  descendants  were  addressed  in  their  life-time,  and 
shares  with  them,  when  they  are  deceased,  the  food  which 
must  be  offered  by  the  daughter's  son  and  other  (sarviving 
descendants  beyond  the  third  degree).  Hence  those 
ancestors  to  whom  he  presented  oblations,  and  those  (de- 
scendants) who  presented  oblations  to  him,  partake  of 
the  undivided  offering  in  the  form  of  pinda  (food  at  obse- 
quies). Thus  the  persons  who  do  partake  of  such  offsringa 
are  sapindaa,  they  being  connected  by  the  same  oblation- 
cake.  But  one  distant  in  the  fifth  degree,  neither  gives  an 
oblation  to  the  fifth  in  ascent,  nor  shares  the  offering  pre- 
sented to  his  manea.  So  the  fifth  in  descent  neither 
gives  oblations  to  the  middle  person  who  is  distant  from 
him   in  the  fifth   degree,    nor  partakes  of  the  offerings 
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SECTION  VII. 


On  the  Succession  of  Cognates  (Bandhua). 

Vifavanhd.     169.    In  default  of  gentiles,  the  cognates  are 
heirs. 

Authority.     On  failure  of  gentiles^  the  cognates  are  heir8.-^ifi&  In.- 
Chap.  II|  Sect  vi,  §  1. 

Cognates  are  of  three  kinds ;  related  to  the  person  him- 
self, to  his  father,  and  to  his  mother :  as  is  deckured  by  ths: 
following  text: — "The  sons  of  his  own.father^s  sister,  the 
sons  of  his  own  mother's  sister,  and  the  sons  of  his  own  ma- 
ternal uncle,  must  be  considered  as  his  own  cogrnate  kindred. 
The  sons  of  his  father's  paternal  aunt,  the  sons  of  his. 
father's  maternal  aunt,  and  the  sons  of  his  father's  maternal, 
uncle,  must  be  deemed  his  father^s  cognate  kindred.    The 
sons  of  his  mother's  paternal  aunt,  the  sons  of  his  mother's, 
maternal  aunt,  and  the  sons  of  his  mother's  maternal  unclep. 
must  be  reckoned  his  mother's  cognate  kindred." — MU.  In. 
Chap.  II,  Sect  vi,  §  1. 

YioHASPATi  MiSRA: — In  default  of  kinsmen  allied. by 
family.,  the  cognate  kindred  ( bandhu)  shall  inheritj  as 
stated  by  YiJNAVALKYA.  Cognate  kindred  are  of  three. 
sorts,  namely,  a  person's  own,  his  father's,  and  his  mother's, 
who  are  thus  specified. — ''The  sons  of  his  own  father's  sis- 
ter,*" &c.t 

Authority.  DevInanda  Bhatta  : — Cogoate  kindred  are  described' 
(as  follows)  in  a  different  SmHti,  according  to  their  order* 
of  proximity.    ''  The  son  of  his  father's  sister^!  &c.|| 


Authority. 


Authority. 


If  no  distant  kinsmen  (aodaka)  exist,  then  dome  in  the' 
cognate  kindred  (bandhua),  who  are  thus  specified  in  an- 
other Smriti : — **  The  sons  of  his  own  father's  sister;  the* 
sons  of   his  own  mother's  sister,  and  the  sons  of  his  own- 
mother's  brother,  must  be  considered  as  his  own  oongale- 


♦  Vi.  Chi,  pp.  297,  2W. 
t  The  rest  aa  above. 
:;:  Smriti.  Chan.  Chap.  XI,  Sect  y.  CL  13, 14. 
Q  The  rest  a»  aboTe. 
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kindrdd.  The  sons  of  his  fieiiher's  paternal  aant,  the  sons 
cf.  his  father's  maternal  aunt^  and  the  sons  of  his- flBithec's 
nuitemal  uncle,  most  be  deemed  his  faJSh/f^%  eongate  kin- 
dred. .The  sons  of  his  mother's  paternal  aunt,  the  sons 
of  his  mother's  maternal  aunt,  and  the  sons  of  his  mother^s 
maternal  uncle»  must  be  reckoned  his  mother's  cognate 
kindr^.  Here  the  order  (of  succession)  is  even*  the  order 
of  the  text. — Yym.  Maya.  Chap.  lY,  Sect,  viii,  §  22. 

I    170»    These  inherit  according  to  the  order  of  v^wMd. 
tiiflir  proximity.     That   is  to  say,  first  the  de- 
Mued's  o?m  handhus,  in  their  defaidt,  his  father's 
bakdhuB^  and  fiailing  them,  his  mother^s  bandhus^ 

teke  the  inheritance. 

• 

,  These  should  inherit  according  to  their  order.  BllA-ndPA  AuUioritj. 
is  of  the  same  opinion. — Vi.  Chi.,  ^198. 

*  Here  by  reason  of  near  affinity^  the  (cognate  kindred  of    Authoritj. 
fbe  deoeased  himself,  are  his  successors  in  the  firdt  instaiice ; 
Oft  failure  of  them,  his  feithet^s  cognate  kindred ;  or,  if  there 
be  none/  his  mother^s cognaite  kmdred. — Mit.'In.  Chap.  II, 
8ectvi,§2. 

-  ^Oognate  kindred  are  described  according  to  the  order 
of  ihoir  propinquity.^'^-*-*'  Here  the  order  (of  succession) 
18  even  the  order  of  the  text^f-*-^'  These  should  succeed 
aooording  to  their  order.'^^  From  these  passages  it  appears 
that  handhui  of  each  kind  do  not  inherit  all  simultaneously, 
hat-one  after  the  other  as  enumerated  in  the  text.  Hence  t  .  ,., 
fmoDg  one's  own  bandkus  his  father's  sister's  son  succeeds 
in  the  fiiist  instance,  next  his  mother's  sister's'son,  and  then 
his  maternal  uncle's  son.  His  father's  bandku$  too  suc- 
ceed in  the  same  order,  and  so  do  his  mother's  bandhus.{l) 


Annotations. 


^  (1)    The  kamed  TraoBlator  of  the  Smriti-chandriid  hss,  accord- 
li^j  giiren,  in  his  Sommary,  the  order  of  suocession  of  every  one  of 

.  e  AnHk  Cktm.  (Saiis)p.  77, fee iu Bngliih innslBtion  p. 

t  Vmw.  Mau6.  Ghao.  IV ,  Sect,  vii,  f  22. 
t  ri.  (^  p.  IfiS. 
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In  default  of  SamdnodaiMB  or  kinsmon  allied  by  libfttioa 
of  water,  the  baiMUiuB  or  cogoate  kindred  saoeeedt  The 
bandhui  are  of  three  kinds  ( one's  own  bar^ua,  his  ftithei^B 
bondhue,  and  his  mother's  bandhuB;  as  described  in  a 
Smriti.^^*'  The  sons  of  his  own  father^s  sister,  the  sons  of  his 
owii  mother's  sister,  and  the  sons  of  his  own  maternal  nadle^ 
mnst  be  considered  as  his  own  cognate  kindred.  The  soaa 
of  his  father's  paternal  aunt,  the  sons  of  his  father's  mateir^ 
nal  aunt,  and  the  sons  of  his  father's  maternal  unclQ^  jnust 
be  deemed  his  father's  cognate  kindred.  The  sons  of  his 
mothex's  paternal  aunt,  the  sons  of  his  mother's  maternal  aimtk 
and  the  sons  of  his  mothei^s  maternal  unole,  must  bereokoa** 
ed  his  mother's  cognate  Jdndred."— Fi,  Mi.  (Sans.)  {l  209. 

Maku  says — ''  Then  on  failure  of  BopindoB  and  of  tbeir 
issue,  the  eakulya  (a)  shall  be  the  heir,  or  spiritual  precep- 
tor, or  the  pupil,  or  the  fdlow-Biudent  of  ffte  iftfceesera." 
Chap.  IX,  verse  187.-^  Fi;  mi.  (Sans.)  p,  809. 

(a)  Here  by  the  term  Bohulytk  must  be  understood  kins^ 
men  of  the  same  goira^  those  allied  by  libatioik  <tf  water 
(sam(inocIaA:as),  and  the  three  ba'ndh'M  (vis.,)  roatemal 
uncle  and  the  rest  The  term  '  boaySiv^  in  the  teast  of 
YAjkaval^ya  is  also  indicative  of  the  maternal  pni^e ;  as 
otherwise  the  result  would  be  that  the  maternal  uncle  and 
the  rest  would  be  omitted,  and  their  sons  will  be  heirs  while 
<A^  who  are  nearer  will  not  be  so :  this,  indeed,would  be 
a  great  piece  of  injustice  (1). — Vi.  Jdi,  (Sans.)  p.  2J99. 

Thus  according  to  the  V{r<n4tradaya, — 

v^/9muA4.      171.    One's  own  maternal  uncle  inherits  as  a 
handhu  before  bis  son  and  nephew^  and  so  do  the 


Annotations. 

the  aborementioned  bandhui  just  as  itbove  stated.  This  is  as 
follows :— <'  23.  The  son  of  the  father^  slater.  24  The  son  of  the 
inotber's  sister.  25.  The  son  of  the  maternal  unde.  20.  The  son 
of  the  father's  paternal  aunt  27.  The  son  of  the  father^s  mater- 
nal aunt  28.  The  son  of  the  father's  ntatemal  ande.  Id.  The 
son  of  the  mother's  paternal  aunt.  30.  The  son  of  the  mother^ 
piaternal  aunt.  31.  The  son  of  the  motl^ex's  maternal  undc-^siri. 
Chan.  p.  198. 


i 
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fitihei^s  maternal  uncde  and  mother^s  maternal  nnde 
baftne  their  eons  and  nephews,  respectively.* 

The  aathor  of  the  Virmitrodoya  haviog  enumerated  as 
iondbua  the  three  maternal  unclc«  in  their  proper  places, 
and  the  author  of  the  Vi/vdda^intdmani  naving  recpg* 
nised  the  heritable  right  of  the  maternal  uncle  and  the  rest 
IB  default  of  the  remotest  ^8ahUya,f  it  i^pears  that  accord- 
ing to  their  opinion  the  foregoing  text  mentioning  bandhtia 
4q0S  not  give  an  exhaustive  list  of  them,  but  only  shows 
that  they  are  of  three  descriptions. 

And  it  having  been  so  written  in  the  Vlra-mitrodoya  which 
is  held  to  be  an  exposition  of  what  may  have  been  left 
doabtfid  by  the'  Mitdkahard  and  declaratory  of  the  law  of 
the  Benares  school,  the  Honorable  Judges  of  the  High 
Ooorts  in  India  and  the  Lords  of  the  Judicial  Committee  of 
the  Privy  Council  have  determined  that — 

172.    The  text  respecting  bandhw,  cited  in,  the   VfomuM. 
MUdishardl  does  not  give  an  exhaustive  list  of 
them  but  is  simply  illusbative  of  the  proposition 
that  there  are  three  classes  of  bandhuSf  that,  conse* 
qneotty}  the  maternal  imcle  and  the  rest,  and  also  the 


s: 


171.  In  this  series  no  provision  appears  to  have  been  made  for 
the  matsmal  relations  in  the  ascending  line ;  bat  VicHASPAXi 
IffMiif  In  the  VMUaFMniimanif  assigns  to  *  the  maternal  nu- 
de and  the  rest  {tndiuUidC),^  a  place  in  the  order  of  snoeesaion  next 
to  tlie  mmdnodakoi;  and  MitiaMisra,  in  the  VU'a-mitrodoya^ 
«zpieMes  his  opinion,  that  as  the  maternal  nncle's  son  inherits, 
he  himself  should  be  held  to  have  the  same  right  by  analogy.*- 
Kote  bj  Sir  W.  Mscnanghten. 

■     ■  ■  .  ■       »  '  I  ■■ ■ Ml.    ,  P»  ■         II 

^  Fide  Fk«oed«iti,  pp.  522^-5SS. 
t  See  Fi,  Oi  p.  299,  and  petl^  p.  fOS. 
^illKlB^  page  191. 
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father's  daughter's  sou  and  the  rest  are  entitled  to 
inherit  a^  bandhua  in  thjei  oider.of  pcopinqnitjc,?/; 

Vftmsikd.  178.  Of  the  kinsmen  (jndtia),  disia,nt  kinsmen  («aiku- 
lyas),  and  cogn&te  kindred  {baridkus),  in  default  of  one 
that  stands  nearest  (in  the  order  expressly  given)j  those  who 
are  somehow  nearer  are  preferable.t 

Because  it  has  been  declared  by  QouTAlCA. : — ^  Let  those 
take  the  inheritance  who  give  the  funeral  cake  {pinda),  who 
are  of  the  same  gotra,X  or  who  are  sprung  from  the  same 
Bjsri.— Vide  Smri.  Chan.  Chap.  XI,  Sect  v,  CL  16. 


SECTION  VIII. 

On  Succession  of  the  Sfibittjaii  Prbcxptos, 

AND  THE  Rest. 

vyamtkd.  174.  In  default  of  the  cognate  kindred,  the 
spiritual  preceptor  [A'cMrya  {a)"],  inherits,  on  fisa- 
lure  of  him,  the  pupil  [Shishya  (&)]•§ 

Attthoritj.  If  there  be  no  cognate  kindred  (tNin(i/^),||  the  spiritual 
preceptor,  on  failure  of  him  the- pupil,  inherits,  by  the  text 
of  Apastamba.:  ''If  there  be  no  male  issue,  the  nearest 
kinsman  inherits :  or,  ia  default  of  kindred,  the  preceptor ; 
or,  failing  him,  the  disciple." — Mit.  In.  Chap.  II,  Sect, 
vii,  §!• 

Vyavttdkd.  .  In  default,  of  cognate  kindred,  the  preceptor ;  on  failure 
oif  him,  the  pupil ;  by  this  text  of  Apastakba  :  "  If  there  be 
no  male  issue,  the  nearest  kinsman  inherits;  or,  in  de&ult 

*  Vide  PreoedentB,  pp.  505—533. 

~t  Smri.  Chan,  Sani.  p.  ??•    See  KHshna  Swimi  Iyer*!  traasUtion,  p.  197. 

X  From  the  same  race  or  general  famUy. 

f  Fide  Fteeedents  pp.  539—541. 

II  The  original  of  ihii  mudi  ia  "  Btmdh^ndmabhdvS "  the  ianuialatioa 
of  which  ia  as  a\xnre  ^ven.  Mr.  Colebfooke^  .hofr9?9r,  hai  rendered  ii 
by  '' If  there  be  no relaUoni of  tbadeo^aAedt" 
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d  kibdied,'  tUe  preceptor ;  or^  failing  him,  the  didd- 
le.—FymijlfajH^  Chap.  IV,  Sect,  yiii,  §  25. 

If  it  be  asked  who  inherits  in  default  otBandJitLS,  YiJMA-  Anthori^. 
▼ALKTA  says — L*' A' pupil,  and  a  iellow'^stu.dent."    Add  to     ;  * 

these  the  words — ''take  the  inheritance/' — Smri.  Chan. 
Chap.  XI,  Sect,  vi,  CL  1. 

It  is  to  be  understood  here  that  the  preceptor  himself 
was  not  specifically  mentioned  in  the  above  text,  as  it  was 
unneoessary,  seeing  that  a  preceptor  was  entitled  to  more 
regaid  than  a  pupil,  that  since  mention  has  been  made  o( 
the  pupil  himself  in  the  line  of  heirs,  the  preceptor,  on  the 
analogy  of  the  loaf  and  staff,*  takes  of  course  precedence 
before  the  pupil,  and  succeeds  to  the  deceased's  property 
in  default  of  bandhua. — Smri.  Chan.  Chap.  XI,  Sect,  vi, 
Glaase4. 

(a)  The  spiritual  preceptor  is  he  who  instructs  his  pupil  after 
iilTesting  him  with  the  holy  thread,  whence  is  he  denominated 
A'didrya.    See  Coleb.  Dig.  Vol.  Ill,  pp.  583,  534. 

(Q  He  is  a  pupil  on  whom  the  deceased  caused  the  ceremony 
cf  tfpormayana  to  be  performed  and  to  whom  he  taught  the 
F#ifaa— Anrj.  Chan.  Chap.  XI,  Sect  yi,  CL  2. 

172-    In   dafault    of  the   pupil,   the    fellow-  ryovoiMd. 
atodent  (c)  becomes  the  heir. 

If  there  be  no  pupil,  the  feIlow-8tudent(c)  is  the  succes-  Authority. 
sor. — Mit^  In.  Chap.  II,  Sect  vii,  §  2. 

In  default  of  the  pupil,  the  fellow-student  is  the  successor:  Aathoritj. 
Vym.  MofA.  Chap.  lY,  Sect,  yii,  §  25. 

On  failure  of  the  pupil,  the  fellow-student  takes  the  Authority. 
inheritance. — Vi.  Mi.  (Sana)  p.  209. 

(«)•  He  who  received  his  investiture,  or  instruction  in 
iMding  or  in  the  knowledge  of  the  sense  of  scripture,  from 
the  same  preceptor,  is  a  fellow-student. — Hit.  Chap.  11^ 
Sect,  vii,  para.  2. 

.  *  Hm  analogy  ol  th«  loaf  and  itaff]  To  gnaw  the  staff  waa  diffieult 
for  a  imt;  lmt|  if  that  was  aooomplished,  tho  eating  of  the  loa^  whidi 
W9m  sitaolwd  to  it,  waa  easy.  8o  in  other  cases,  aoeording  to  the  circums- 
^mtmUJi^Mnf  if  ode  of  aflKieiated  things  be  trae^  t&e  other  may  be  rightly 
infant— Anri.  CAoii.  Chap.  XI,  Sect,  vi,  note. 
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VytnuuAS. 


Asthoritj. 


(c)  He  is  a  fellow-student  who  acquires  his  learning  (in 
the  Vedas)  from  the  same  preceptor  (as  the  deceased).—- 
Smri.  Chan,  Chap.  XI,  Sect  vi,  CL  3. 

173.  In  default  of  heirs  as  &r  as  the  fellow- 
student^  some  venerable  Brdhmaiut  learned  in  the 
Vedas  {Srotriya)  mherits  the  properly  of  a  Brdh'- 
fnana^ 

If  there  be  no  fellow-stndent,  some  learned  and  vener- 
able  priest  should  take  the  property  of  a  Br6hmana,  under 
the  text  of  Ooutama:  ''Venerable  priests  should  share 
the  wealth  of  a  Brihrnana,  who  leaves  no  issue."— Alfl. 
In.  Chap.  II,  Sect,  vii^  §  3. 

Anthony.  Manu  : — On  failure  of  all  those^  the  lawful  heirs  are  such 
Brdhmanaa  as  have  read  the  three  Vedaa,  as  are  pure  in 
body  and  mind,  as  have  subdued  their  passions.  Thus  virtue 
is  not  lost. — Ibid.  §  4. 

Aatliority.  If  it  be  asked  who  succeeds  in  defiuilt  of  a  fellow-student^ 
Manu  declares ''On  failure  of  all  those,  the  lawful  hein 
are  such  Brdhmanas  as  have  read  the  three  Veda^,  as  are 
pure  in  body  and  mind^  and  as  have  subdued  their  pas- 
sions. Thus  virtue  is  not  lost.  The  property  of  a  Brdh' 
mana  shall  never  be  taken  by  the  kmg.  This  is  a  fixed 
law.^^iSmri.  Chan.  Chap.  XI,  Sect,  vi,  CI.  5. 

Authority.  jn  default  of  the  pupil,  the  fellow-student  is  the  suc- 
cessor ;  in  default  of  him,  a  Srotriya,  from  the  text  of 
GouTAMA :  "  Venerable  priests  {Srotriya)  should  share  the 
wealth  of  a  Brdhmanavfho  leaves  no  issue. — Vyav.  MayA. 
Chap.  IV,  Sect,  viii,  §  25. 

VfwuAd.  174^  In  default  of  a  venerable  BrUhmana 
learned  in  the  Vedas,  even  any  other  JSrdhmana 
is  entitled  to  inherit  the  property  of  a  Brdhmama^ 
but  not  the  king. 

Authority.  Iq  default  of  such  an  one,  any  other  Brdhmana^  by  reason 
of  this  text  of  KIttItana  :  "  But  in  default  of  all  those, 
the  lawful  heirs  are  such  BrdhoAanas  as  have  read  the  tbraa 


Authority. 
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Vtdas,  as  are  pure  (in  body  and  mind),  as  have  subdued 
their  passions.  Thus  virtue  is  not  lost." — Vyva.  Mayu. 
Chap.  IV,  Sect  viii,  §  26. 

In  default  of  a  Brdhmana  possessing  the  qualifications    Authority. 
above  described,  NArada,  referring  to  the    king,   says,   "  If 
there  be  no  heir  of  a  Brdhmana's  wealth,  on  his  denaise,  it 
most  be  given  to   a  Brdhmana.     Otherwise,    the  king  is 
tainted  with  sin.*^ — Smri.  Chan,  Chap.  XI,  Sect,  vi,  CI.  6. 

For  want  of  such  successors,  any  Brdhmana  may  be  the  Authority. 
heir.  Never  shall  a  king  take  the  wealth  of  a  priest ; 
for  the  text  of  Manu  forbids  it :  '^  The  property  of  a 
Briihmxina  shall  never  be  taken  by  the  king:  this  is  a  fixed 
law."  It  is  also  declared  by  NIrada  :  *'If  there  be  no  heir 
of  a  Brdhmana*8  wealth,  on  his  demise,  it  must  be  given  to 
a  Brdhrfiana,  Otherwise  the  king  i$  tainted  with  sin." 
MU,  In.  Chap.  II,  Sect,  vii,  §  5. 

In  default  of  hqirs  as  far  as  the  fellow-student,  some 
venerable  Brdhmana  learned  in  the  Vedas  should  first 
take  the  property  of  a  Brdhmana,  and  on  failure  of  him, 
any  Brihmana  should  take  it. — VL  Mi.  (Sans.)  p.  209. 

175.  But  the  property  of  a  Kshatriya  or  other 
person  of  an  inferior  tribe  should  be  taken  by  tho 
king  on  failure  of  heirs  down  to  the  fellow -stu- 
dent in  theology. 

But  the  king,  and  not  the  priest,  may  take  the  estate   of    Authority, 
a  Kshatriya  or  other  person  of  an  inferior  tribe,  on   failure 
of  heirs  down   to  the  fellow-student. — Mil.  In.  Chap.   II, 
Sect  vii,  §  6.    So— 

Manu  : — But  the  wealth  of  other  classes,  on  failure  of    Authority. 
aU  (heirs),  the  king  may  take. — Ibid. 

In  de£Eiult  of  a  fellow-student,  the  king  should  take  the  Authority, 
property,  excepting  that  of  a  Brdhmana,  because  the  text 
of  Vashistha  (already  cited)  after  stating  the  succession 
of  heirs  down  to  the  fellow-student,  declares — ''On  failure 
of  bim,  the  property,  excepting  that  of  a  Brdlimana^  goes 
toiheking.— F^.  Mi.  (Sans.)  p.  209. 
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Authority.  The  property  should  be  taken  by  the  king  excepting 
that  of  a  Brdkmana,  so  says  Maku  : — ^*  The  wealth  of  a 
Brihmana  shall  never  be  taken  as  an  esckeat  by  the  king  : 
this  is  the  fixed  law  ;  but  the  wealth  of  the  other  classes,  on 
failure  of  all  heirs,  the  king  may  take.  DevALA.  (also  says): 
**  In  every  case,  the  king  may  take  the  property  of  a  sub- 
ject dying  without  an  heir^  except  the  estate  of  a  Br6k' 
mana;  for  the  property  of  a  Brdhmana  dying  without 
an  heir  (a)  must  be  giveu  to  the  learned  priests". — Ft.  Chi. 
page  298. 

(a).  Witk&ue  an  Aetr.— means  without  one  who  is  entitled  to 
inheritance. — Ibid. 

Authority.  On  the  demise   of  a  person  belonging  to  any  other 

class  than  that  of  £raAmana/M ANX7  says  with  respect  to 
his  property — "  But  the  wealth  of  the  other  classes,  on 
failure  of  all  (heirs),  the  king  may  take." — Smri.  Chan, 
Sans.  p.  78.Eng.p.  201. 

Authority.  VRraASPATi : — The  king  takes  the  •  property  of  tliose 
Kahatriyaa,  Voishyas,  ana  ShUdras,  who  leave  no  son^  not 
wife,  nor  brother,  for  he  is,  indeed,  lord  of  alL — Vi.  Chi. 
page  198.     Vyav.  Maya.  Chap.  IV,  Sect  viii,  §  27. 

At  present,  however,  the  property  of  a  Brdhmana  also 
is  taken  by  the  sovereign  power  in  British  India :  The 
reason  assigned  for  taking  such  property  will  be  seen  in  the 
Privy  Council  Decision  printed  at  page  534  of  the 
Precedents. 

After  premising  that  in  default  of  all  (heirs)  the  estate 
goes  to  the  king,  NArada  says ;  "  Excepting  the  wealth  of 
a  Brdhmana,  but  a  king  attentive  to  bis  duty  shall  allot  a 
maintenance  to  the  wives  of  the  deceased  (6).  This  is 
declared  to  be  the  rule  of  inheritance." — Vide  Smri.  Chan. 
Chap.  XI,  Sect,  vi,  CI.  7. 

(b,J  To  the  wives  of  the  deceased.]  To  the  wives  of  the 
deceased  owner  of  the  property,  not  being  a  Br^mana^  and 
which  wives  are  incompetent  to  inherit  his  property. — Ibid. 

Here  it  is  to  be  remarked  that, — 

176.  Among  the  Shudras  there  is  neither 
spiritual  preceptor,  nor  pupil,  nor  student  in  theo- 
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logy,  they  having  no  access  to  the  Vedaa  ;  conse- 
quently, the  king  may  take  the  property  of  a 
Shudra  who  died  without  leaving  heirs  down  to  the 
bandhua. 

The  orders  of  succession  according  to  the  prevalent 
doctrines  of  the  four  different  schools,  as  well  as  the  differ- 
ences existing  between  them,  will  be  seen  at  one  glance  by 
looking  at  the  table  set  out  in  the  four  pages  next  following. 
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"5^^ 


According  to  the  Jjaw 

prevalent  in  the  Mahratta 

School  (4). 

1.  Son. 

2.  Son's  son. 

3.  Son's  son's  son. 

4.  Widow. 

6.  Unmarried  daughter. 

6.  Married   daughter  un- 
provided for. 

7.  Married  daughter  pro- 
vided for  or  enriched. 

8.  Daughter's  son. 

9.  Father. 

10.  Natural  mother. 

11.  Whole-brother. 

12.  Whole-brother's  8on.§ 

13.  Paternal  grandmother. 

14.  Sister. 

According  to  the  Law 

prevalent  in  the  Dr&vida 

Shool  (3). 

1.  Son. 

2.  Son's  son. 

3.  Son's  son's  son. 

4.  Widow. 

5.  Unmarried  daughter. 

6.  Married  daughter  un- 
provided for. 

7.  Married  daughter  pro- 

vided for  or  enriched. 

8.  Daughter's  son. 

9.  Father. 

10.  Natural  mother. 

11.  Whole-brother. 

12.  Half-brother  (by  a  dif- 
ferent mother). 

13.  Whole-bro therms  son.f 

14.  Half-brother's  son.t 

According  to  the  Law 

prevalent  in  the  Mithilfi 

School  (2). 

1.  Son. 

2.  Son's  son. 

3.  Son's  son's  son. 

4.  Widow. 

5.  Unmarried  daughter. 

6.  Married  daughter.J 

7.  Natural  mother. 

8.  Father. 

9.  Daughter's  son. 

10.  Brother. 

11.  Brother's  son. 

1 2.  The  nearest  kinsmen. 

13.  The  remotest  kinsmen 

according  to  their  or- 
der. 

14.  The  nearest  sahdya. 

According  to  the  Law 

prevalent  in  the  Benares 

School  (1). 

1.  Son. 

2.  Son's  son. 

3.  Sou's  son's  son.* 

4.  Widow. 

5.  Unmarried  daughter. 
G.  Married   daughter  un- 
provided for. 

7.  Married  daughter  pro- 
vided for  or  enriched. 

8.  Daughter's  son. 

9.  Natural  mother. 

10.  Father. 

11.  Whole-brother. 

12.  Half-brother  (by  a  dif- 
ferent mother). 

13.  Whole-brother's  son.t 

1 4.  Half-brother's  son.t 
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Hie  foregoing  is  the  order  of  succession  to  the  property 
which  was  held  in  severalty  by  a  man  separai^dfrom  his 
co-heirs  and  not  subsequently  re-united  with  them. 

Vpavoithd.  177.  The  same  is  also  the  order  of  succession 
to  the  sole  property  of  a  man  or  to  that  which  was 
separately  acquired  by  him.* 


Bucoeasioo, 


The  following  are  tlie  orders  of  succession  given  by  the 
European  compilers  or  writers  of  Digests  of  Hind'A  law. 

Of  these,  the  order  of  succession  set  out  in  Sir  W.  Mac- 
nogh ten's  work  on  Hindti  law  is  as  follows : — 

Hacoiighten'a  ''According  to  the  law  as  current  in  Benares,  in  default 
pJjg^Q^  of  the  son,  and  son's  son,  and  grandson,  the  widow  ( suppos- 
ing  the  husband's  estate  to  have  been  distinct  and  separate) 
succeeds  to  the  property  under  the  limited  tenure  above 
specified.  But  if  her  husband's  estate  was  joints  and  held 
in  co-parcenary^  she  is  only  entitled  to  maintenance/' 

"  In  default  of  the  widow,  the  maiden  daughter  inherits,  in 
her  default,  the  married  indigent  daughter,  in  her  default, 
the  married  wealthy  daughter.  Then  the  daughter's  son. 
But  the  Vivdda-chandra,  Vivdda-ratndJcara,  and  Fivdc2a- 
chintim^ni,  authorities  which  are  current  in  Mithila,  do 
not  enumerate  the  daugther's  son  among  the  series  of  heir&f 
The  mother  ranks  next  in  the  order  of  succession,  and  after 
her  the  father.  In  default  of  him  brothers  of  the  whole- 
blood  succeed,  and  in  their  default,  those  of  the  half- 
blood  ."J 

*  See  ant€,  pp.  80,  31,  115,  and  Precedenta,  pp.  31,  244—251,  443. 

f  This  is  not  qiiite  correct,  inasmuch  as  the  Virdda-ckintdmani,  having 
recognised  the  heritable  right  of  the  daughter's  son  has  placed  him  after  the 
father.  See  ante  p.  162,  and  P.  C.  Tagore's  translation  of  the  VivddmrchMMid» 
manif  p.  299. 

t  According  to  the  commentary  of  BXlam-bhatta  the  daughter's  daughter 
inherits  alter  the  daughter's  son ;  but  this  is  not  the  received  opinion. 
BALAM-snATTA  is  (also)  of  Opinion,  that  brothers  and  sisters  should  inherit 
together ;  but  this  doctrine  (too)  is  not  received. — Note  by  Sir  W.  Mamaugh- 
teu. 
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*'  In  their  default,  their  sons  inherit  successively.'^  Then 
the  paternal  grandmother  ;t  next  the  paternal  grandfather ; 
the  paternal  uncle  of  the  whole-bloody  of  the  half-blood, 
their  sons  successively;  the  paternal  great-grandmother;^ 
the  paternal. great-grandfather,  his  son  aod  grandson,  suc- 
cessively; the  paternal  great-grandfather's  mother;}  his 
father,  his  brother^  his  brother's  son.  Id  default  of  all  thesCj 
the  M^pindaa  in  the  same  order  as  far  as  the  seventh  in  de- 
gree, which  includes  only  one  grade§  higher  in  the  order  of 
ascent  than  the  heirs  above  enumerated.  In  default  of 
eapindas,  the  aamdnodakas  succeed ;  and  these  include  the 
above  enumerated  heirs  in  the  same  order  as  far  as  the 
fourteenth  degree.||  In  default  of  the  aamdnodakas,  the 
Bandhus  ot  cognates  succeed.  These  kindred  are  of  three 
descriptions,  persbnal^  paternal,  and  maternal.  The  personal 
kindred  are,  the  sons  of  his  own  father's  sister,  the  sons 
of  his  own  mother's  sister,  and  the  sons  of  his  own  maternal 
nncle.  The  paternal  kindred  are,  the  sons  of  his  father's 
paternal  aunt,  th^  sons  of  his  father's  maternal  aunt,  and. 
the  sons  of  his  father's  maternal  uncle.  His  maternal 
kindred  are,  the  sons  of  his  mother's  paternal  aunt,  the 
'sons  of  his  mother's  maternal  auut,  and  the  sons  of  his 
inother's  maternal  ilncle.lT  In  default  of  them,  the 
Achdrjyd  or  spiritual  preceptor,  the  pupil,  the  fellow-student 


*  Aceoording  to  BalXm-bhatta,  brothers'  daughters,  and  brothers'  sons 
Inherit  together ;  but  neither  is  this  opinion  followed. — Ibid. 

f  dafxABA  jLcHiRTA  maintains  that  the  brother's  grandsons  have  a  title  to 
tbe  suooession  in  default  of  the  brother's  sons ;  and  this  opinion  is  also  held 
by  the  author  of  the  Vivddorehandrikd,  but  by  no  other  authority  (see, 
howerer,  ante,  p.  178);  and  there  is  the  same  difference  of  opinion,  as  to 
the  reUtiTe  priority  of  the  grandmother,  as  has  been  noticed  in  the  case  of 
the  father  aod  mother. — Ibid. 

t  The  same  difference  of  opinion  exists  in  this  case  also. — Ibid. 

§  Not  one,  but  two  g^rades  higher,  because  there  are  six  degrees  of  sapinda$ 
ticiridftii  the  giver  of  the  phuia,  who  being  added  to  them  completes  the  seventh 
dflsroe.    See  ante,  pp.  184, 191—198. 

I  The  term  Qistraja  (or  gentiies)  has  been  defined  to  signify  wpindoM  and 
Stgmdmodahu  by  BIlam-bhatta  and  in  the  Subodhini,  &o. 

^  See  Mitdkikard  page   352.    In  this  series,  no  provision  appears  to  have 
mada  for  the  maternal  relations  in  the  ascending  line  ;  but  VicHASPATi 
in  the    Vivdda-chintdmwni,  assigns  to  'the  maternal  uncle  and  the 
{Mdlo6lddi,y  a  place  in  the  order  of  succession  next  to  the  Samdno- 
and  MiTBA  Mibba,  in  the  Virormitrodaya,  expresses  his  opinion,  that 
the  maternal  uncle's  son  inherits,  he  himself  should  be  held  to  have  the 
right  by  analogy. — 1  Mac.  H.  L.  p.  84,  note. 

27 
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in  theology,  learned  Brdhmins;*  and  lastly,  always  ex« 
cepting  the  property  of  Brdhmina,  the  estate  escheats  to 
the  ruling  power." — Macn.  H.  L.  Vol.  I,  pp»  32 — 34. 

After  the  above,  he  says: — ''The  order  of  succession 
agreeably  to  the  law  current  in  the  South  of  India,  does  not 
appear  to  differ  from  that  of  Benares.'^t 

Lastly,  the  learned  compiler  writes  as  follows : — 

"In  the  Vyavdhdra-TnayAkhat  an  authority  of  great 
eminence  in  the  West  of  India,  considerable  deviation  from 
the  above  order  appears ;  and  the  heirs,  after  the  mother, 
are  thus  enumerated.  'The  brother  of  the  whole-blood, 
his  son,  the  paternal  grandmother,  the  sister,^  the  paternal 
grandfather,  and  the  brother  of  the  half-blood,  who  inherit 
together.§  In  default  of  these,  the  sapindaa  and  samAuh 
dcueaa  and  Bandhus  inherit  successively,  according  to  their 
degree  of  proximity.'' — Macn.  H.  L.  Vol.  I,  p.  85. 

Mr.  Elberling,  although  treating  of  the  HindG  law  aa 
cnrrent  in  the  MithiU,  Bengal  and  Benares  Schools,  has 
given  the  order  of  succession  chiefly  according  to  the  JMya- 
irama-aangraJia  of  SBiKRiSHNA  TarkAlai^eJLba,  a  Bengal 
aathority. 

Sir  T.  Strange  has,  in  his  work  on  Hindii  law,  stated 
the  Ordo  siiccesaionis  in  so  confused  a  manner  that  it  is 


*  After  learned  BrahmiiiB,  cornmon  Brahmins  should  inherit  Moreover, 
Srdkmim  inherit  only  the  property  at  BnhminB,  and  not  of  penomof 
any  other  diss  whose  property  goes,  by  escheat^  to  the  ruling  power.  8i> 
ante,  pa^  200—203. 

+  This  is  not  correct,  since  the  order  of  succession  of  the  IMirida  sehool 
differs  vastly  and  materially  from  that  of  the  Benares  schod,  as  will  be 
seen  by  cdlating  them  in  the  table  given  at  pages  204 — 207* 

it  The  Bom^y  Reports  YoL  ii  page  4/1  exhibit  a  case  denKmstntirQ  of 
the  8ister*s  right  according  to  this  doctrine,  and  in  a  suit  between  two  eourini 
for  the  property  of  their  maternal  uncle,  it  was  held  that  neither  had  any 
right  during  the  lifetime  of  their  unele's  sister.  There  is  another  dmilar  OHe 
in  Vol.  i,  page  71.  But  this  admission  of  the  sisters  seems  peculiar  to  Um 
doctrine  followed  in  that  side  of  India.  See  Colebrooke  cited  in  Stra.  H.  L 
Vol.  iL    (1st  Ed.)  p.  252.~Note  by  Br  W.  llacnaughten. 

§  After  this  there  is  another  deviation  which  has  been  omitted,  thourii  it 
ought  to  have  been  noticed,  namely,  "  in  default  of  the  grandfather  andnalf- 
brother,  the  paternal  great-grandfather,  paternal  unde^  and  half-brothei'^ 
son  inherit  together."  Then  come  in  the  tapindai,  taMdnodaiat  and 
Bandkut,  Vide  Fyav.  MayC  Chap.  IV,  Sec.  viii,  §  20,  and  anU,  pp.  189,  190. 
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impossible  to  find  out  therefrom  the  full  and  correct  order 
of  succession  according  to  any  school  of  Hindti  Law.  All 
that  can  be  gathered  therefrom. on  a  carefal  perusal  of  the 
pages  of  his  work  devoted  to  the  above  subjecti  is  as 
toUowa : — 

According  to  the  Hindi  law  as  current  in  the  Be- 
nares or  any  other  school,  except  that  of  Bengal, — the 
son,  son's  son,  and  his  son  inherit  successively!  then  comes 
the  widow,  on  failure  of  her,  daughters  inherit,  the  single 
(though  there  should  be  one  of  that  description,)  taking 
the  whole  of  the  inheritance  first,  to  the  exclusion  of  the 
snt  daring  her  life.  The  single  having  enjoyed  it,  it  next 
vesta  in  the  married  ones.— Vide^  Stra.  H.  L  Vol.  Ij  pp^  124', 
128  and  188. 

In  southern  India,  widowed  daughters  if  unendowed,  inherit 
btfore  endowed  married  daughters.*  In  default  of  daughters 
their  sons  inherit  On  failure  of  these  the  parents  inheritf 
la  default  of  parents,  the  brothers  Cipme  in,  the  whole- 
brother  taking  in  the  first  instance,  then  the  half-brother. 
The  liae  of  brothers  being  exhausted,  their  sons  succeed, 
die  whole  being  preferred  to  the  half-blood.  The  sons  of 
nephews,  or  grand-nephews,  next  take,  but  here  succession 
ia  the  male  line  from  the  father  direct  stops,  the  great- 
graodson  being  too  distant  in  degree  to  present  oblations.^ 
Aod  fiuling  heirs  of  the  father  down  to  the  great-graod- 
eon,  the  inheritance  devolves  on  his  daughter's  son.§ 
Failing  issue  of  the  father,  inheritance  continues  to  ascend 
upwards  to  the  grandfather,  and  great-grandfather.  The 
gcaadmother  and  great-^grandmother,  the  latter  being 
prieferred  in  time  by  those  who  contend  for  the  precedence, 
la  succession  to  the  mother  before  the  father ;  descending 
also  downwards  to  their  respective  issue,  including  daugh- 
ter^B sons, but  not  daughters.|| — Vide  Ibidem  pp.  189—148. 

*  lliit  M  not  quite  correct    See  Smri.  Chan,  Chap.  XI,  Sect,  ii,  CI.  20—28. 

^Bat  it  is  not  clearly  stated  which  of  them  sucoeecU  firsts  according 
to  the  Benares  and  any  other  school  (Bengal  excepted). 

t  See,  however,  atiU,  page  178. 

i  nia,  it  must  be  said,  is  according  to  the  Bengal  law,  since  according  to 
the  kw  of  any  other  country  a  father^s  daughter's  son  does  not  inherit  be- 
(Stn  Um  gentues  {gotrafa). 

U  This  also  is  wrong  for  the  above  reason. 
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The  learned  compiler  does  not,  after  this,  mention  the 
succession  of  any  of  the  further  heirSj^  but  states,  as  follow^ 
his  grounds  for  not  doing  80.  "  But,  in  proportion  as  the 
claim  becomes  remote,  it  varies  in  particulars  with  different 
schools  and  authors ;  the  details  of  which,  being  beyond  the 
scope  of  ^  work  so  general  as  the  present^  ^recourse  must 
be  had  to  the  summary  of  SRfKRiSHNA,  and  especially 
to  the  two  translated  treatises  on  the  subject,  with  notes  and 
remarks  of  their  learned  translator,  as  well  as  to  the 
'^  Digest,**  especially  on  the  law  of  succession^t" — IbidL, 
page  48. 

Immediately  after  the  above,  he  writes  : — "In  default  of 
natural  kin,  the  series  of  heirs,  in  all  the  classes,  that  of  the 
Brdhmin  excepted,  terminates  with  the  preceptor  of  the 
deceased,  his  pupil,  his  priest  hired  to  perform  sacrifices, 
or  his  fellow-student,  each  in  his  order ;  and  finally,  fidling 
all  these,  the  lawful  heirs  of  the  Kshatriya,  Votshya  and 
Slviidra,  are  learned  and  virtuous  Br&hmins, — a  description, 
however  special,  yet  too  comprehensive  to  be  consistent 
with  the  right  of  escheat  for  want  of  heirs,  in  the  king, 
and,  therefore,  has  been  narrowed,  in  construction  to  sacb 
as  reside  in  the  same  town  or  village. — Failing  all  pre- 
ceding claimants,  the  property  of  any  of  the  inferior  classes! 
vests,  by  escheat,  in  the  king :  who,  as  with  us,  may  be 
said  to  be,  in  this  respect,  ul^imus  AcBre«.  But  the  estate  of 
a  Brdhmin  descends  eventually,  and  ultimately,  to  Brdh' 
viins,  or  learned  priests.  That  it  cannot  be  taken  as  an 
escheat  by  the  king.  This,  says  Manu,  is  a  fixed  law?'' — Ibid 
pp.  148,  149. 

The  above  is  not  only  incomplete  but  also  incorrect,  as 
willbe  observed  by  collating  it  with  the  Mitdkaahard  and  the 
other  works  of  paramount  authority,  and  also  with  the 
table  given  in  pp.  204—207  of  the  present  work  which  is 
in  exact  accordance  with  the  above  authorities. 


*  But  even  so  far  as  he  has  written  is  not  the  general  order  of  BacoeflsioQ 
of  all  the  Bchodls,  not  even  the  correct  order  of  fmccession  of  t^e  Beogil  or 
Benares  school,  not  to  speak  of  those  of  the  MUhUa,  DrdviHd,  and  MaJkraUm 
schools,  which  differ  much  from  the  above. 

f  Instead  of  expressing  such  difficulty  and  thereby  frightening  hii  reader, 
)f  the  learned  compiler  had  taken  a  little  trouble  to  pick  out  ihe  BueoeanvQ 
heirs  from  the  translation  of  the  Miidkshard,  he  oould  mention  them  all  in 
less  than  a  page,  and  could  have  given  also  the  whole  order  of  succession  for 
the  Bengal  school  from  the  other  translated  treatise,  the  DdjfOrbhdgn, 
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The  order  of  succesMon  set  out  by  Mr.  Strange  in  his 
MftDual  of  Hindti  law,  and  which  professes  to  be 
according  to  the  Mitdkahardj  is  also  very  incomplete  if  not 
so  defective  as  that  given  by  his  father,  S^  T.  Strange. 
Se  says  :~- 

''  Property  vesting  in  a  person  individually,  descends  first 
to  his  nearer  sapindasj  in  the  following  order  (according 
to  the  MiMkahard.)  Sons,  sons'  sons,  sons'  grandsons."^ 
¥rife.  Daughters.  Daughters'  sons.  Mother.  Father.  Bro- 
thers. Brothers'  sons.  Paternal  grandmother.  Paternal 
grandfather.  Paternal  grandfather's  sons  (i.  e.,  the  uncles). 
Paternal  grandfather's  sons'  sons  (i  e.  the  cousinsj.t  Pater- 
lial  great-grandfather,  his  sons,  and  sons'  sons.  The  other 
ascending  aapindasX  and  their  sons  and  sons'  sons  in  the 
like  order.  After  this,  the  remoter  sapindaa^  come  in 
their  order ;  and  then  the  eamdnodakas  in  their 
order;  and  lastly,  the  bandhus\\  in  theirs."  Sect.  315. 

It  will  be  known  by  collating  the  above  with  the  order 
of  succession  according  to  the  Benares  School  as  set  out 
ia  the  Mitdlpahard,  that  Mr.  Strange  has  omitted  not  only 
the  heirs  left  to  implication  but  also  several  of  those  ez- 
pready  mentioned  in  that  Book.  See  Jlf{^.  In.  Chap.  II,  Sect. 
lY — ^viii,  and  the  table  given  at  pp.  204 — 207  of  the  present 
work. 

The  Ordo  aucceasionis  given  in  Messieurs  West  and 
Buhler^s  Collection  of  Vyavasthda  or  law  opinions  (Vol  I, 
pp.  144  and  176)  is  also  defective. 


^  |j)  ihe  male  line. 

■h  After  thu  the  paternal  great-grandmother,  who  has  been  expressly  men- 
tioiied  in  the  MiuOkhard  and  other  books,  ought  to  hare  been  placed  before 
the  paternal  great-grandfather,  but  haa  been  omitted.  See  ante,  p.  182  and 
MU.  In.  Chap.  II,  Sect,  v,  §  5. 

X  Does  not  say  up  to  what  degree. 

I  The  remoter  MtptiuiM  commence  immediaUXy  after  the  great-grandfather 
Hu^  is  firom  the  fourth  ancestor,  and  end  in  the  sixth  inclueive ;  so  there 
^ooUL  be  no  ascending  iapindoB  between  the  great-grandfather  and  the  re- 
iBoter  aapmdai.    See  ante,  pp.  184, 190—198. 

I  The  Bandhus  do  not  take  last  of  all,  but  after  them  comes  in  the  spiritual 
Meeeptor,  next  the  pupil,  then  the  fellow-student  in  theology,  and  ItuUy 
Isained  Brahmins  and  the  ruling  power.  See  ante  pp.  194—^1,  and  MU, 
iPbMp.  U,  SwL  vu,i.  1^6. 
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So  of  tbe  several  orders  of  succession^  that  which  is  set  out 
by  Sir  William  MacDaughten  accordiDg  to  the  BsTUires  school 
is  the  only  one  which  is  the  fullest  of  the  lot,  and  which, 
subject  to  the  remarks  made  in  the  foot-notes  (i^,  20ft«^210) 
can  be  taken  to  be  complete  in  its  kind. 


SECTION   IX. 

On  Succession  to  Undividbd  Fkopibtt. 

VjfawuOuf.  173^  The  undivided  property  of  a  deceased  man 
is  inherited  by  those  of  his  co-heirs  with  whom 
he  was  joint  in  estate  or  reunited  after  partition, 
and  not  by  his  widow  jpind  the  rest  (aj.^ 

Reason.  Because  in  the  case  of  union  or  reunion  (that  is,  joint 
tenancy)  subsisting^  the  same  property  which  belongs  to 
one  parcener  beloDgs  to  another  Ukewise;  so  when  the 
right  of  one  ceases  by  his  demise,  degradation  or  the  like, 
the  property  belongs  exclusively  to  the  survivor,  since  he 
is  not  divested  of  his  ownership.  In  other  word^  as  the 
deceased  had  a  right  united  with  that  of  his  surviving  co- 
parcener in  the  whole  of  the  property,  and  not  a  teveral 
right  in  any  part  of  it,  it  ceased  to  exist  at  the  close  of  his 
own  existence ;  and  as  without  partition  no  several  or  indiv- 
dual  right  could  accruef  but  every  part  of  it  that  belonged  to 
the  deceased  belonged  also  to  his  surviving  parcener,  so  he 
left  no  ri^ht  in  the  undivided  property  to  devolve  on,  or  vest 
in,  his  widow  and  the  rest,  who  are  neither  the  self^same 

with  the  deceased  (as   his  son  is),  nor  are  his  undivided 
co-parceners  by  birth  (as  his  brothers  and  the  rest  ajre). 

(a J    From  the  expression  *  not  by  his  widow  and  the  rest, 
it  is  implied  that, — 


•  See  anU,  pp.  27—31  and  Precedents,  pp.  18—22,  85,  Ze,  41—48.  119. 
478-475,  481-485. 

t  Partition  (  Vi-bhSga)  ia  the  adjustment  of  dWeno  r^ta  rvgardii^  ihe 
whole  by  distributing  them  on  particular  portions  of  the  aggregate, — If  if. 
In.  Chap.  I,  Sect  i,  §  4. 

Partition  confers  a  special  or  ezdusiTo  ownership  on  the  sona  and  the 
rest  over  the  paternal  estate  and  so  forth.— 5fMY'.  CAan.  Chap.  I,  CL  87. 
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179.  The  Joint  property  of  the  man  who  died 
tiiitefiarated  n^om^  or  reunited  with,  his  undivided 
parceners  devolves  on  his  son  and  son's  son  not- 
withstanding the  existence  of  his  unseparated  or 
reunited  father,  brother  or  any  other  co-paroener.* 

Because  the  heritable  right  of  the  son  and  son's  son  in 
the  property  of  their  father  and  grandfather  having  accrued 
by  birth  and  being  unobstructed,  they  by  birth  alone  be- 
come undivided  co-heirs  of  those  ancestors.  In  other 
words,  the  son  and  grandson  being  consubstantial  with  the 
fiUher  and  grandfather,  the  two  latter,  in  the  eye  of  the  law, 
nre  in  enstence  in  the  persons  of  their  son  and  son's  son 
iriiOj  in  the  undivided  property,  represent  them  in  such 
a  manner  as  if  death  did  not  take  place.* 


Vyaveulhd, 


ReaaoD. 


See    Da.  M(m.      Authority. 


Veda :— His-self  is  truly  bom  a  son. 
Chap.  IV,  $  13. 

MohS-bkdrata  : — "  He  (the  son)  is  (as  it  were)  that  very    AuthoriAy. 
f&twon,  by  whom  produced. — See  lUd. 

Mavu  z^'The  husbandj  after  conception  by  liis  wife,   be-    Authority. 
comes  himself  an  embryo,  and  is  born  a  second  time  here 
beloWi  for  which  reason  the  wife  is  called   *jSyd,*  since   by 
her  he  is  bom  {jdyaU)  again. — Chap.  IX,  v,  5. 

SaMKHA  and  LiKHTTA : — Let  a  priest  take  the  hand  of  Authority. 
a  woman  equal  in  class ;  the  bodies  of  his  ancestors  are 
tmrn  agwn  of  her.  Let  him  figuratively  address  his  own 
floul  in  the  person  of  bis  son  : — **  Sprung  from  (my)  several 
limbs,  especially  from  the  breast,  thou,  my  soul,  art  called 
*mm':  mayest  thou  live  for  a  hundred  years  I  For  the 
benefits  conferred  on  parents,  thou,  my  soul,  art  called 
'aon';  because  thou  deliverest  {trdyase)  from  the  hell  called 
'put*  therefore,  thou  art  named  *  put-tra  (hell-deliverer).' 
Sea  Ooleb.  Dig.  VoL  UI,  (Lon.  Ed.),  p.  157. 

-   Aom  its  being  laid  down  that  a  widow  becomes  entitled     Authority. 
to  aacoeed  where  the  husband  dies  divided,  it  is  understood 


.*  Sm  mUi,  pigM  18, 18, 18, 19,  29,  80,   81,   46,  and  precedents,  pages 
la— 8^  4%  49. 
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that  where  the  husband  dies  undivided,  his  father^  brother, 
or  the  like,  who  lived  in  union  with  him,  takes  the  property 
of  the  i88uele»8  man." — Smri.  Clian.  Chap.  XI^  Sect  i. 
Clause  25. 

Authority.       NinADA  too,  after  premising  ''Whatever  is  the  share 
of  re-united  parceners  goes  to  themselves,"  says,  "  Among^ 
brothers,  if  any  one  die  without  issue  or  enter  a  religious 
order,  let  the  rest  of  the  brothers  divide  his  wealth,   except 
the  wife's  separate  property. — Ibid.  §  52. 

Authority.  Thus  it  having  been  established  that  to  the  property  of 
a  man  who  died  unseparated  from,  or  re-united  with,  his 
co-parceners,  his  widow  and  the  rest  have  no  heritable 
right,  but  his  son  and  son's  son  have, — they  having  repre- 
sented him  in  the  undivided  property,  it  may  be  asked 
whether  or  not  his  (the  late  proprietor's)  great-grandson 
(in  the  male  line)  has  heritable  right  to  such  property  ? 
The  answer  would  be,—- 

Vyava^M.  180.  The  great- grandson  in  case  of  his  father 
and  grandfather  having  predeceased  is  certainly  en- 
titled to  inherit  from  his  great-grandfather,  though 
he  was  re-united  with,  or  unseparated  from,  his 
co-parceners. 

^^«"»<>n-  Because  the  term  '  son  {put-tray  signifies  also  a  grand- 

son and  great-grandson  (in  the  male  line);  and  because 
the  great-grandson  represents  his  father  and  grandfather 
by  being  consubstantial  with  them,  and  has,  by  birth,  an 
unobstructed  right  in  what  they  died  possessed  of,  vested 
with,  or  entitled  to.— See  ante,  pp.  12,  13,  18, 19,  92— 97, 

The  following,  therefore,  is  the  Vyavasthd  in  eztenso : — 

Vyavmihd.  JSl.  The  cstatc  of  a  man  who  died  while  un- 
separated from,  or  re-united  with,  his  co-parceners, 
is  inherited  by  his  son,  fatherless  grandson,  and 
the  great-grandson  whose  father  and  grandfather 
are  dead ;  on  failure  of  them,  by  those  co-parceners 
or  co-heirs  with  whom  the  deceased  was  joint  in 
estate,  but  not  by  his  widow,  daughter,  daughter's 
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SOD,  mother,  grandmother  and  any  other  female — 
ai"  they  having  no  right  hy  birth,  could  not  repre- 
sent the  deceased  in  the  undivided  property,  nor 
axe  they  his  co-heirs  or  co-parceners  by  birth.* 


CHAPTER  m. 

ON  SUCCESSION  TO  THE  PROPERTY  OP  THOSE  WHO 
HAVING  QUITfED  THE  HOUSE-HOLD  ORDER 
ENTERED  INTO  ANOTHER. f 

SECTION    I. 

Oh  Suocsbsion  to  the  Propbrtt  of  a  Hermit,  Ascetic,  and 

Student  in  Thbologt. 

182.    The  heir  to  the  property  of  a   professed    v^avanhd. 
or  perpetual  student  in  theology  J  is  his  preceptor,§ 
of  an  ascetic  fyati)  is  his  virtuous  pupil,  and  of  a 
hermit  is  his  spiritual  brother. 


183.  But  the  heirs  to  the  property  of  a  temporary 
student  are,  according  to  the  different  doctrines,  his  mother 
and  the  rest^  or  his  father  and  the  rest. 

Because  he  resides  only  for  a  time  in  his  preceptor's 
house  for  the  purpose  of  instruction^  and  then  returning 
home  he  resumes  the  house-hold  order. 

YA'iJNAVALKYA :— The  heirs  of  a  hermit,  of  an  ascetic^  and 
of  a  student  in  theology  [brahmach&ri  {a)  ]  are,  in  their 
order  (d),  the  preceptor,  the  virtuous  pupil  (6),  and  the  spiri- 
tual brother  and  associate  iu  holiness  (o).| 


Vyavoithd* 


Reaaon. 


Autbority* 


*  Sea  Amiotatioii  in  p.  146  and  Precedents,  pp.  589—541. 

t  Siee  ante^  page  28. 
X  SiadflntB  in  theolgy  (BrahmacMris)  are  of  two  deecriptioDB  :  professed 
or  patpeiiial  (woukikikS^^  and  temporary  (upa-lcurvdna). 

I  Sisee  abandoning  bis  father  and  the  rest,  he  makea  a  tow  of  residing 
for  life  in  his  preceptor's  family. 

I  MiL  In.  ChH».  H,  Seot.  viu,  §  1  ;—  Vyav.  MayH,  Chap.  IV^  Sect,  yiii, 
i  88  ;-Smn  Cftoik  Chap.  XI,  Seot.  vu,  §  1 ,—  Ft.  Chi,  p.  299  ;—  Vi  Mi  (Sana.) 
pfefs  210. 
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The  Iieira  to  the  property  of  a  hermit,  of  an  ascetic,  and 
of  a  student  in  theology,  are,  in  order,  (that  is) in  the  invene 
order,  the  preceptor,  a  virtuous  pupil,  and  a  spiritual  brother 
belonging  to  the  same  hermitage. — Mit,  In.  Cliap.  II, 
Sect,  viii,  §  2. 

(a)  Here  student  must  be  a  professed  or  a  perpetual  one 
(noisIUhika),  for  the  mother  and  the  rest  or  the  natural  heirs 
take  the  property  of  a  temporary  student,  and  the  preceptor 
is  declared  to  be  the  heir  of  a  professed  student  as  an  excep- 
tion (to  the  claim  of  the  mother  and  the  rest) . — Hit.  In. 
Chap.  II,  Sect  viiL  §  3. 

(a)  The  term  student  (brahmachdri)  being  used  to- 
gether with  the  word  ascetic,  means  a  perpetual  student 
(noishihika) ;  consequently,  the  father  and  the  rest  will* 
in  the  order  mentioned,  take  the  property  of  a  temporary 
student  (upd-kui^^dna),  on  failure  of  his  issue  down  to  the 
daughter's  son. —  Vi  3fi.  (Sans.)  p.  210. 

(a)  The  term  student  {hrahmaehdri),  from  being  men- 
tioned in  the  above  passage,  together  with  an  ascetic,  means 
a  noishthika  or  perpetual  student. — Smri.  Chan.  Chap.  XI, 
Sect,  vii,  CI.  2. 

(a)  The  student,  a  perpetual  one,  for  the  father  and  the 
rest  even  are  (the  natural  heirs)  of  a  temporary  student.— 
Vyav.  Mayii.  Chap.  IV,  Sect,  viii,  §  28. 

(6)  A  virtuous  pupil  takes  the  property  of  a  yati  or  asce- 
tic. A  virtuous  pupil  {sat-shishya)  again,  is  one  who  is 
assiduous  in  the  study  of  tlieology,  in  retaining  the  holy 
science,  and  in  practising  its  ordinances.  For,  a  person, 
whose  conduct  is  bad,  is  unworthy  of  the  inheritance,  were 
he  even  the  preceptor  or  (standing  in)  any  other  (venerable 
relation). — Mit.  In.  Chap.  II,  Sect,  viii,  §  4. 

(b)  The  right  of  a  pupil  is  dependent  on  his  good  con- 
duct, that  is,  on  his  being  assiduous  in  the  study  oi  theolo- 
gy,  in  retaning  the  holy  science,  and  in  practising  its  or- 
dinances ;  for  it  is  seen  in  other  authorities  that  even  the 
son  and  the  rest  whose  conduct  is  bad  have  no  right  to  in- 
herit.—Fl  Mi,  (Sans.)  page  210. 

• 

(c)  A  spiritual  brother  and  associate  in  holiness  takes 
tbe  goods  of  a  hermit  {Vdna-piMstha.)    A  spiritual  brother 
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is  one  who  is  ODgaged  as  a  brotherly  companion  (having 
consented  to  become  so.)'^  An  associate  in  holiness  is  one 
4^»pertaining  to  the  same  hermitage.  Being  a  spiritual 
eompanioD,  and  belonging  to  the  same  hermitage,  he  is  a 
spiritual  brother  associate  in  holiness. — Mit.  In.  Chap.  II, 
Sect,  viii,  para.  5. 

(c)  '  A  spiritual  brother/ — one  who  has  agreed  to  bear 
the  appellation  of  '  brother.'  The  word  *  tirtha'  signifying 
the  abode  of  retired  saints  or  sages  :  '  a  spiritual  brother^ 
(here)  means  a  spiritual  companion  belonging  to  the  same 
hermitage. —  Vi.  Mi.  (Sans.)  page  210. 

(c)  '  Tlie  spiritual  brother,' — one  who  has  agreed  to  bear 
the  appellation  of  '  brother.'  '  An  associate  in  holiness* 
one  appertaining  to  the  same  hermitage.  *  Being  a  spiri- 
tual companion  and  belonging  to  the  same  hermitage  — is 
a  compound  of  nouns  designating  the  same  person  (karma' 
dhdraya  samisa). — Vyva.  May^,  Chap.  IV,  Sect,  viii,  §  28. 

(c)  '  A  spiritual  brothei^  is  one  who  has  the  same  pre- 
ceptor. 'An  associate  in  holiness'  is  one  who  has  studied 
the  same  Shdstra. — Smri.  Chan.  Chap.  XI^  Sect,  vii,  CI.  2. 

(d)  '  In  order,*  that  is  in  the  inverse  order.  Therefore, 
the  preceptor  takes  the  goods  of  the  professed  or  perpe- 
tual student,  who  passes  away  his  life  in  the  abode  of  his 
bpiritual  preceptor.  The  property  of  an  ascetic  is  taken 
by  his  pupil.  The  property  of  a  hermit  is  taken  by  one  of 
bis  feUows.— Fi.  Chi.,  page  299. 

{d)  Here  "  order"  means  the  '  inverse  order*.  Thus 
the  property  of  a  perpetual  student  devolves  on  his  spiri- 
tual preceptor,  of  an  ascetic  on  his  virtuous  pupil,  and  of 
a  hermit  on  his  spiritual  brother  of  the  same  hermitage. 
VC  Mi.  (Sans.)  p.  210. 

{d)  *In  ordefi"^  means,  on  failure  of  the  first  among 
tliese,  the  next  in  order .t — Ibid. 

*  Subodkini, 

ir  The  MUdhihard,  Vira-mitrodoya,  Virddci^hintdmani  and  many  other 
matlioiiiies  conatrue  the  term  "  tit  order'*  as  meaning  in  the  inverse  order  (tea 
aboTe),  and  that  ia  the  receiTed  doctrine. 
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It  being  said  that ''  the  right  of  a  pofHl  ia  dependent  on 
Lis  good  condact/'*  and  that  "  the  Tirtnona  pupil  is  one 
who  is  assidaoos  in  the  stadj  of  theology,  in  retaining  iiie 
holy  science,  and  in  practidng  its  ordinancca.  For  a  penon 
whose  conduct  is  bad,  is  unworthy  of  the  inheritance,  were 
he  even  the  preceptor  or  (standing  in)  any  other  Tenerable 

relation),"t — 

184.  The  papil  as  well  as  the  preceptor  whose 
conduct  is  bad  is  unworthy  of  this  inheritance. 


FyonuOtf.  185.  On  failuTC  of  these  (namely  the  preceptor 
and  the  rest),  any  one  associated  in  holiness  takes 
the  goods,  even  though  sons  and  other  natural 
heirs  exist. — Iff/.  In.  chap.  II,  Sect  viii,  §  6. 

Although  according  to  the  text : — ''  They  who  have  enter- 
ed into  another  order,  are  debarred  from  shares}" — there  is 
no  probability  of  ascetics  and  hermits  getting  the  ancestral 
wealth,  yet  a  hermit  is  allowed  to  collect  food  for  his  sup- 
port for  a  year,  and  an  ascetic  has  his  property,  such  as 
a  coupina^  and  the  like. —  Ft.  chi.  (Sans.)  p.  156.  See  P.  C 
Tagore's  translation,  p.  300. 

Are  not  those,  who  have  entered  into  a  religious  profes- 
sion, unconcerned  with  hereditable property?  since  Vashish- 
THA.  declares,  **  They,  who  have  entered  into  another  order, 
are  debarred  from  shares/'  How  then  can  there  be  a  partition 
of  their  property  ?  Nor  has  a  professed  student  a  right  to 
his  own  acquired  wealth :  for  the  acceptance  of  presents, 
and  other  means  of  acquisition,  [as  officiating  at  sacrifices 
and  so  forth,]  are  forbidden  to  him.  And  since  Oautama 
ordains,  that  "A  mendicant  shall  have  no  hoard;  the  men- 
dicant also  can  have  no  effects  by  himself  acquired.  The 
answer  is,  a  hermit  may  have  property  :  for  the  text  [  of 
YAjntavalkta]   expresses: — "The  hermit    may  make   a 


*  V(.  Aft.  (Sans),  p.  210.  See  ante,  p.  218. 

t  Mit.  In.  Chap.  II,  Sect,  viii,  §  4.    See  anU,  p.  218. 

X  VashlBbtha,  17,  43. 

§  A  small  piece  of  cloth  worn  orer  the  privy  partA. 
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hoard  of  things  sufficient  for  a  day,  a  month,  six  months,  or 
a  year ;  and^  m  the  month  of  Aawina,  he  should  abandon 
[  the  residue  of  ]  what  has  been  collected."  The  ascetic 
tooj  has  clothes,  books  and  other  requisite  articles  :  For  a 
passage  [of  the  Veda]  directs^  that "  he  should  wear  clothes  to 
cover  his  privy  parts  ;'^  and  a  text  [of  law]  prescribes,  that 
"  he  should  take  the  requisites  for  his  austerities,  and  his 
saodals."  ITie  professed  student  likewise  has  clothes  to 
cover  his  body ;  and  he  possesses  also  other  effects. — Mit,  In. 
Cha^.  II,  Sect,  viii,  §  7—8. 


SECTION  II. 

Ok  Succession  to  Mihants  and  the  Like. 

It  has  already  been  said  that  the  property  of  a  yaU 
(ascetic)  is  inherited  by  his  virtuous  pupil  (ante,  p.  217). 
In  imitation  of  the  same, — 

186.    The  property  held  by  J3oiragi$,  Mahanta     Vyawuikd, 
and  other  like  devotees,  who  are  corrupt  yatis^  is 
succeeded  to  by  their  virtuous  pupils  or  principal 
chelds,  subject,  however,  to  the  usage  or  custom  of 
the  paxticular  maths  or  monasteries  of  each  sect.* 


AnnotatiLons. 

ISO.  Of  suoh  sucoessions  an  iDstaoce  will  be  found  in  the  appen- 
dix,t  and  several  in  the  Bengal  Reports,  referable  to  the  religious 
OKder  of  SanyMi^  or  OossdiiUf  who  being  restricted  from  marryingi 
■od  oonsequentlj  precluded  from  leaving  legitimate  issue,  are,  on 
their  death,  succeeded  in  their  rights  and  possessions  by  their 
dMdMf  or  adopted  pupils.  It  may  be  added  here,  that  lands  endowed 
for  religious  purposes  are  not  inheritable  at  all  as  private  property, 
though  the  management  of  them,  for  their  appropriate  object  passes 
by  inheritance,  subject  to  usage ;  as  in  the  case  of  many  of  the  reli- 
gious establishments  in  Bengal,  where  the  superintendence  is,  by 
custom,  on  the  death  of  the  incumbent,  elective  by  the  neighbour- 
ipg  liahanU,  or  principals  of  other  similar  ones. — Stra.  H.  L.  Vol.  II, 
pp.  150,151. 

•  Vide  Precedentsjpp.  542—557. 

t  That  is,  in  Stra,  £1.  L.  YoL  II,  p.  248. 
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-     Generally,  the  usage  or  custom  of  MahanU  is,  that  tlie 
Mahant   or  priocipal  of  every  math  or  monastery  selects  his 
priDcipal  and  most  worthy  pupil  to  succeed   to  him  at  his 
decease ;  that  after  his  death,  the  MahanU  of  other  similar 
institutes  in  the  vicinage  convene  an  assembly  of  the  order 
and  perform  his  Bhanddrd  or  funeral  obsequies,  at  which  they 
generally  confirm  the  nomination  made  by  the  deceased,  and 
install  the   pupil,  he  selected,  as  his  authorized  successor; 
that  if  the  Mahant  for  the   time  being  does  not  find  any  of 
his  pupils  worthy  of  the  office,  he  selects  some  one  from 
any  other  muth  of  the  order  and  appoints  him  his  successor, 
and  his  appointment  is  confirmed  by  the  Maharvts  convened 
at  the  Bhanddri)  but  where  a  JlfoAan^died  without  appoint- 
ing a  successor,  there   his  successor  is  selected  generally 
from  amongst  bis  pupils  by  the  Mahanta  convened  at  his 
Bhanddrd,  and  invested  with  the  Mahantship  of  the  math  ; 
that  if  the  person  nominated  by  the  late  Mahant  be  found 
by  them  to  be  unworthy  of  the  office,  then  they  (the  oon- 
vened  Mahants)  elect  a  fit  person  and  appoint  him  successor 
of   the  late  Mahant,     In  short,   the  installation  of   the 
successor  by  an  assembly  of  Mahants  at  the  obsequies  of 
the  deceased  Mahant  is  in  all  cases  indispensable  and  con- 
clusive ;  and,  consequently,  the  appointment  of  a  successor 
by  the  late  Mahant  is  not  final  so  long  as  it  is  not  confirmed 
by  the  Mahants  convened  at  the  Bhanddrd.'^ 

In  some  countries,  especially  in  Urissah,  there  are  three 
kinds  of  Matlia  or  Monasteries,  namely,  '^  Mouroosee,  Pun^ 
chdetee,  and  HdHmee'*  In  the  first,  the  office  of  Mahant 
is  hereditary,  and  devolves  upon  the  chief  disciple  of  the 
existing  Mahant^  who  moreover  usually  nominates  him  as 
his  successor;  in  the  second,  the  office  is  elective,  the  pre- 
siding Mahant  being  selected  by  an  assembly  of  Mahants  i 
and  in  the  thirds  the  appointment  of  the  presiding  Mahant 
is  vested  in  the  ruling  power,  or  in  the  party  who  endowed 
the  temple. —  Vide  Precedents,  p.  549. 

VyavcMd,  184.  But  the  property  acquired  by  the  (so 
called)  ascetics  who  have  not  bond  fide  retired  from 
all  wordly  affairs,  devolves  on  their  former  heirs 
(m.,  sons  and  the  rest).t 

*  Vide  Precedents,  pp.  542—557.  t  Vid€  Precedenti^  pp.  557,  658. 
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OHAPTEB  IV. 

ON  CUSTOM  OR  USAGE,  &c. 


SECTION    I. 

On  Suocession  bt  usage  or  Custom. 

AUhoagh  succession  to  inheritance  is  regulated  by  tbe 
principles  or  rules  contained  in  the  preceding  chapters^ 
yet,— 

185.    If  a  custom  or  usage  has  obtained  in  a    Vyavauhd. 
district,  yiUage,  nation,  tribe,  class,  or  family,  and 
has    been  invariably  observed  from  time  imme- 
morial or  for  many  generations,*  it  supersedes  the 
general  maxims  or  rules  of  the  law.f 

So,  according  as  the  custom  may  be,  the  sonsi  may  deduct  lUuitraiioo. 
in  the  first  place  unequal  portions  (as  the  eldest  one  twenti- 
eth, the  middlemost  one  fortieth,  and  so  on),  and  then 
divide  the  residue  equally,!  or  they  may  divide  the  estate 


AnnotationB. 


185.  Usage  being  a  branch  of  the  Hindti  law,  whicb,  wherever  it 
obtaingy  sapenedes  the  general  maxims  of  the  law. — Stra.  H.  L. 
Y6L  I.  (8nd  Ed.)  261. 

^  AHhoas^  in  thin  oonntry  we  cannot  go  back  to  that  period,  which  cooa- 
litiitea  legal  memory  in  England,  viz.,  the  rei^  of  Richard  I,  yet  still  there 
■mafe  be  aome  limitation,  without  which  a  custom  ought  not  to  be  held  good. 
In  regaid  to  Calcutta,  I  should  say  that  the  Act  of  Parliament  in  1778, 
whkh  eetablialied  Uiia  Supreme  Court,  is  the  period  to  which  we  must  go 
beck  to  foond  the  existence  of  a  valid  custom,  and  that  after  that  date,  there 
eao  be  so  aubeequent  custom,  nor  any  change  made  in  -the  general  laws  of 
tlM  Hindoos^  imiesa  it  be  by  some  Regulations  by  the  Gk>yemor  General  in 
Ooooell,  wldoh  haa  been  duly  registered  in  this  Court.  In  regard  to  the 
Jtatamalp  we  ouc^t  to  go  badL  to  1798,  prior  to  that,  there  was  no  registry  of 
the  Begalationa,  and  ^e  relics  of  them  are  extremely  loose  and  uncertain- — 
Sztract  from  a  judgment  of  Sir  Charles  Qrey,  C.  J.  See  Clarke's  Reports, 
Fpw  118,111. 

t  Vide  PreadenU,  pp.  560  et  ieque. 

X  See  Partition  and  Precedents,  pp.  578--575. 
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Anthority. 


Avthoritj. 


Aathoritj. 


Antliority. 


Authority. 


according  to  the  number  of  their  mothers,  without  reference 
to  the  number  of  the  sons  borne  by  each  (a  distribution  tech* 
nically  termed  "  painitah  Vi-bhiffa)  ;♦  or  the  eldest^  or  an- 
other brother,  qualifietJ.  may  singly  take  the  landed  estate,t 
according  as  there  may  be  the  immemorial  kuidchdr  or  fami- 
ly-custom. 

KattaTANA  : — Bhrigu  (says) :  "  whateTer  be  the  usage 
of  a  country,  tribe,  or  nation,  botly  of  people,  or  village,  let 
that  be  followed,  and  let  partition  of  heritage  be  made  in 
conformity  thereto." — Vide  Coleb.  Dig.  Vol.  Ill  (Lond. 
Ed.)  p.  370. 

Manu  : — Immemorial  custom  is  transcendent  law,  ap- 
proved in  the  sacred  scripture  and  in  the  codes  of  divine  le- 
gislators: let  every  man,  therefore,  of  the  three  principal 
classes,  who  has  a  due  reverence  for  the  (supreme)  spirit 
{ivkich  dv:ell$  in  him,)  diligently  and  constantly  observe 
immemorial  custom. — Chap.  I,  r.  138. 

Samvarta  : — Whatever  custom  has,  in  a  country,  come 
down  from  generation  to  generation,  the  same  is  transcendent 
law,  provided  it  be  not  repugnant  to  the  (ordinances  of  the) 
Vedas, — Sam,varta'Sa7iliitd, 

MaNU: — The  king  who  knows  the  revealed  law,  must  in- 
quire into  the  dharmaa  (a)  of  classes,  the  dliarmaa  of 
districts,  the  dkarmas  of  traders  and  the  like,  and  the 
dJiannas  of  families,  and  shall  establish  their  peculiar 
dAarmcw— Ch.  VIII,  v.  41. 

The  king  who  knows  the  revealed  law,  shall  know  the 
long  continued  practices  of  Brdkmanas  and  other  classes, 
that  is  jdjana,  &c.,  the  established  and  continuously  ob- 
served usages  of  a  country ;  the  rules  of  traders  and  the 
like,  and  the  custom  established  in  a  family  and  continu- 
ously observed  by  it,  and  shall  establish  them  in  civil 
matters,  provided  they  be  not  repugnant  to  the  vedas;  for 
Qotama  says: — ''The  dhai^ma  (a)  of  a  country,  class,  or 
family,  should  be  respected  when  it  is  not  repugnant  to  the 
vedaay — KullUka  Bhatta'a  commentary  on  the  above  text 
of  Maku. 


*  See  Partition  and  Preoedenta,  p.  579. 

t  See  Pftrtiiion  and  Preoedente,  pp.  562  ft  ieque. 
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VfOftoiikd. 


{a)  By  the  word  ^Dharma"  is  here  meant  practice, 
QSiigey  custom,  or  rule. 

Bat^~ 

186.  The  custom  which  has  not  been  invariably 
observed  from  time  immemorial  or  for  many 
generations  is  not  to  be  held  as  superseding  the 
maxims  of  the  law.* 

187«    The  prevention  of  enforcement  of  a  cos-    vyamutks. 
torn  or  nsage  by  violence  or  undue  means  should 
not,  however,  be  held  to  be  a  breach  thereof  or 
a  break  in  its  observancd^f 

188.    Where  no  express  law  is  found,  one  should    vyawutks. 
be  established  on  approved  usage. 

Mantj  :— The  Scripture,  the  codes  of  law,  approved  usage.  Authority. 
and  (in  all  indifferent  cases,)  self-satisfaction^  the  wise  have 
openly  declared  to  be  the  quadruple  description  of  the  juri- 
dical svstem.  Know  that  system  of  duties  which  is  revered 
by  such  as  are  learned  in  the  Vedas,  and  impressed  (as  the 
means  of  attaining  beatitude^)  on  the  hearts  of  the  just, 
who  are  ever  exempt  from  hatred  and  inordinate  affection. 
Chap.  II,  t^.  1  and  12. 


Authority. 


Authority. 


Manu  : — What  has  been  practised  by  good  men  and  by 
virtuous  Brdhmanas,  if  it  be  not  inconsistent  with  the  legal 
coBtoms  of  provinces  or  districts,  of  classes  and  families, 
let  him  (the  king)  establish  it. — Chap.  VIII,  v,  46. 

Mdhabhdrata : — ^The  Vedas  are  different,  (».  e.,  vary  from 
each  other),  so  are  the  Smritis  or  codes  of  law ;  he  is  not 
a  Muni  or  Sage  whose  doctrine  is  not  different  (from  those 
of  others);  the  principle  of  virtue  remains  hidden  in  the 
cave  :  the  career  of  great  men  is  the  {only)  path. 

m 

Skanda  Purdna: — la  respect  of  any  matter,  if  there  is  Authority. 
no  direct  ordinance  or  prohibition  in  the  Vedaa  or  in  the 


*  Vide  precedent,  pp.  577,  ftc. 
t  Vide  precedent*,  p.  579, 
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UAA 


rer*    -i-i   n.-i   f.iniei    :!i   -Mas*  3  racccsixei  ^  be  the 


^1*  -r:!  ::  :"-.■=  --ei  ::  -...-r  rr^iSci:  r^cemiin.  ¥rhefe 
iT-azj  t*i'-»  ::  !!▼  ire  :i^''i*iit*»ii  :r  =li=t  i^terpretatioiis 
ct 'j:*  lizi-;  i-rii  i:=r  ::  i-j^iitirj  i3&re  &I*Mie  can  be 
r*Kr:T*-i  a.*  i  r^.e  ::  :-:-:-.'n  Ei:  wL-Ere  no  fpositiTe) 
^r:luLi:i=  L*  :.  .1 :.  ii  i  :irrr  i?  L::Liii2  ixioi-i^suteiit  with 
41. 7  Ic- --Ti.  liv.  ::i  :'.i:  ca.?^  iCC":T€-i  Ti^a^e  ftlone  must 
r^iljkte  :bs  pr>:er;.-r?.  S^^  LoTcrer.  the  example  of 
1-iari.r-i  i::i  Tir-.-: .  :=  B;-i.V-..ji.ii  shiild  be  f:iiowed — Coleb. 
Irlg.  V:L,  I.    Cil   E:     p.  L-'Z- 

186.  The  succession  to  r6i  or  principality 
appears  to  Lave  been  regulated  Inr  castom  prevalent 
from  time  immemorial :  the  eldest  succeeds  to  the 
entire  raj  unless  he  be  unfit,  when  the  next  quali- 
fied brother  would  succeed.* 


AnnoftionB 

166.  Whererer  a  plunlltj  of  sons  exisUt  the  inheritaiwe  dea- 
oendfl  to  them,  u  C-yfirotv^trt^  makicg  together  bat  ooe  heiri 
Lke  the  4«flcent  with  'i^  bj  the  commoa  Uw,  to  femmleo^  or  fay 
particular  custom,  as  ojti'Jkind,  to  all  the  males  in  equal  degree. 
To  ilia  descendibilitj  of  estates,  bj  the  Hind^  law,  to  all  the  aooiiii 
commob,  there  appears  to  have  been  ever,  in  point  of  fact,  an  efxoep- 
tioD  in  the  case  of  the  Crown  i  aa  it  is  with  as,  at  this  daj,  in  the 
same  case,  where  there  are  only  females  to  inherit  The  exoepuoa, 
arising  from  the  nature  of  the  thing,  is  noticed  by  Slavn,  who 
speaks  of  a  dying  king  ^  having  duly  committed  his  kingdom  to  his 
son  ;"  a  course,  which  Jagan-ndtha  refeis  to  usage  rather  than  to 
law.— Stra.  H.  L.  Vol.  I,  (2nd  £d.;  p.  19S. 

*  Vidt  precedents,  pp.  562  tt  aq. 
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This  is  manifest  from  the  words  of  Bdlmiki  put  in  the 
mouth  of  Manihard  when  addresssing  ( queen )  KoikeC 
**  Charming  (queen) !  It  is  not  that  all  the  sons  of  a  king 
enjoy  the  kingdom  :  one  amongst  many  sons  is  consecrated 
to  the  rij,  (for  if  all  the  sons  be  in  (possession  of)  the  rdj^ 
great  disorder  shall  ensue ;  therefore,  spotless  beauty  !  kings 
commit  the  affairs  of  their  kingdoms  (respectively)  to  their 
eldest  or  some  other  well  qualified  sons,  which  eldest  sons 
(respectively)  deliver  their  kingdoms  entire  to  their  own 
BOQB^  doubtless  to  the  eldest  (sons,)  not  to  their  own  breth- 
Thus  your  son  shall  not  have  much   reverence,  but  as 


Authority. 


ren. 


a  helpless  one,  shall  be  destitute  of  enjoyment,  nor  shall  he 
be  longer  reckoned   a  member  of  the  ever-enduring  royal 
r — Jtamdyana,  Ayoddhyd  Kdnda. 


*'  But  of  many  sons,  one  is  consecrated  to  the  Empire.  If  Authority. 
all  were  kings,  it  would  be  the  highest  injury.  Tlierefore, 
spotless  beauty  I  kings  commit  the  affairs  of  Government 
to  their  eldest  sons,  or  to  others  more  virtuous.  Doubtless 
they  consecrate  to  the  Empire  the  eldest  by  birta  or  ex- 
cellence, and  never  commit  the  entire  kingdom  to  his 
brothers.'^  After  commenting  on  these  texts  the  author 
of  the  Vivdda-bhangdmava  puts  this  question,  "  May  not 
the  middlemost,  or  other  son,  be  inaugurated  T'  and  him- 
self decides  it  thus  : — "Since  the  eldest  son,  being  first, 
cannot  be  passed  over,  his  consecration  is  directed ;  but 
if  he  be  vicious,  another  son,  who  is  virtuous,  may  obtain  the 
kingdom-''— F»dtf  Coleb.  Dig.  Vol.  II,  (Lond.  Ed.)  p.  123. 

"  Among  all  the  sons  of  Ikahwaku,  the  first-born  is  king :     Authority. 
thou,  son  of  Raghu,  art  first   born,  and   shalt   this  day  be 
consecrated   to   the  Empire.     This   prescriptive   law  in  thy 
family  thou  canst  not  now  reject^' — Rdmdyana,  Ayoddhyd" 
kdnda.— Ibid.  p.  119. 

When  Pdndu  retired  to  the  forest,  his  kingdom,  governed    Authority. 
by  DkrUa-rdihtra  fell    under  the  domination   of  Duryo- 
dkana ;  but,  recovered   hy  Bhima  and  his   brothers,   was 
enjoyed  by  Yudhisthira,  and  not  shared  by  his  brethren.— 

im.  p.  120. 

Therefore,  a  kingdom  is  indivisible. — Ibid. 

Even  now  it  is  seen  in  practice,  that  entire  kingdoms  are 
severally  held  by  one  prince,  although  he  have  brothers. 
Ibid.  p.  119. 
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In  imitation  of  the  above^ — 

TrmMi.  187.  Succession  to  great  landed  estates  though 
not  independent^  but  rent-bearing,  is  also  regulated 
by  custom  :  the  eldest,  or  in  case  of  his  being  unfit, 
the  next  qualified  brother,  would  succeed  to  the 
whole.* 


Vgavatihd, 


188.  If  a  king  give  the  whole  of  his  dominions 
to  his  eldest  son  qualified  for  the  Empire,  although 
his  other  sons  be  void  of  offence,  the  gift  is  valid^ 
provided  it  be  the  act  of  a  prince  neither  insane 


AxmotatioxiB. 

187.  Upon  the  same  priaciple  of  usage,  stands,  with' respect  ia 
many  oLthe  great  zemindaries  of  Bengal,  and  other  parts  of  India, 
at  this  day,  the  exclaBire  succession  of  the  eldest  son,  or  of  • 
Juba'r6j  (Tuya-R&ja,  Juvenis  rex),  a  young  prince,  associated  to  the 
Empire,  as  coadjutor  to  the  king,  and  his  designated  represeat*- 
tive.— Stra.  H.  L.  Vol.  I,  p.  198. 

In  the  succession  to  principalities  and  large  landed  possessioDa^ 
long  established  Kuldchdr  will  have  the  eflfect  of  law,  and  contej 
the  property  to  one  son  to  the  exclusion  of  the  rest.  It  has  bceo 
stated  by  Mr.  Colebrooke,  in  a  note  to  the  Digest  (YoL  II.  p.  119^) 
that  the  great  posssessions,  called  semindaries  in  official  langiisce* 
are  considered  by  modem  Hindoo  lawyers  as  tribatary  prindpalitieai 
— Macn.  H.  L.  YoL  I,  p.  18. 

This  custom,  by  which  the  succession  to  landed  estates  invaiiab^ 
devolves  on  a  single  heir,  without  a  division  of  the  property,  has 
been  recognized  and  declared  legal  by  Regulation  10  of  1800. 
A  formal  enactment  was  not  perhaps  necessary  a»  fur  as  the  Bindoo 
law  is  oonoemed,  that  law  itself  providing  for  ezception  to  ita 
general  rules,  and  declaring  that  particular  customs  shall  sapersodft 
the  general  laws. — Note  by  Macnaughten  cited  as  an  authority  in  the 
case  of  Mdhd'ROjhumCkr  Vdtdeo  Singh  versus  Mahd-B^fd  Rud^r 
Singh  J7dAdi^ur.— 8el.  S.  D.  A.  B.  Vol.  YII,  (New  Ed.)  p.  301. 

*  Vidt  Preoedenti,  pp.  5^  €i  itj. 
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nor  otherwise  disqualified ;  for  it  is  done  in  con- 
formity with  the  practice  of  former  kings  (as  shown 
in  sacred  and  popular  histories)  without  offence  on 
the  .part  of  the  sons  or  of  their  father.* 

Thus  Daeha-raiha  intended  to  commit  his  kingdom  to  Example. 
lUhna^  in  the  presence  of  Vctshishtha  and  many  other  sages, 
and  in  the  presence  of  the  citizens  at  large,  although 
Bkarutha  and  his  other  sons  were  faultless  ;  but  afterwards 
excluding  Rdma  and  the  rest^  he  gave  his  kingdom  to 
Bharata,  as  a  boon  to  Koikei. — Coleb.  Dig.  (Lond.  Ed.) 
Vol.  II,  p.  118. 


SECTION   II. 

On  Emiqratinq  Famiues. 

189*  A  family  migrating  from  one  country  to  ^yaww. 
another  is  entitled  to  the  benefit  of  the  law  of  the 
former  country,  provided  it  have  uniformly  observed 
the  customary  ceremonies,  and  the  religious  rites 
ordained  by  the  law,  of  such  country,  otherwise  it 
must  be  subject  to  the  laws  of  the  latter  country,  f 

190.  It  has,  moreover,  been  determined  that  rjwKwiM, 
aHindd  fsunily  migrating  from  one  country  to 
ftootber  must  be  presumed,  until  the  contrary  be 
moyed,  to  have  brought  with  it  its  customs  and 
laws  on  all  subjects  including  marriage,  succession, 
adoption,  &c.,  and  the  religious  rites  and  ceremonies 
ordained  by  ^at  law.  $ 

*  Hm  dreumtteaoe  of  the  case  of  Mab^Mj  Kunwar  Visdeo  Singh  (Plaia- 
Ut)  AppeDaat  fcrtaci  Mahi-r^l(  Radar  Singh  BahMur  (Defendant)  Hespon- 
dnt^  agree  with  the  above  Vyavatihd.  The  abstract  of  Uie  decision  passed  in 
tt»  CM*  in  qnestkm  to  aa  foUowa  : — "  In  a  suit  for  auccesaion  to  the  moiety 
of  til*  eitate  of  the  B4id  of  Tirhoot^  the  claim  was  dismissed  on  the  ground 
tlirt  ■PCceMJon  derolyed  upon  the  defendant  in  virtue  of  a  deed  executed  in 
his  faTOor  hy  the  late  inoombenty  the  sucoession  being  in  conformity  with 
the  long  eirtabliahed  usage  of  the  family,  in  which  the  title  and  estate  had 
nnifomuy  derdved  entire  for  many  generations. — Sel.  S.  D.  A.  R.  Vol.  VII, 
(Smw  Ed.)  p.  871. 

t  Vide  F^eoedentSy  pp.  581  ei  ieq. 

t  Vidt  Preoedenta,  pp.  587  H  ieq. 
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CHAPTEB   V. 

Chaboes  on  the  Inhebitance. 

The  charges  to  which  inheritance  is  liable  are  of  three 
kinds  :  First, — the  performance  of  the  obsequies,  &c.,  of 
the  late  proprietor  and  the  initiation  of  bis  children. 
Secondly, — the  discharge  of  his  debts  and  obligations. 
Thirdly, — maintenance  of  those  persons  who  were  entitled 
to  be  supported  by  the  late  proprietor  and  are  entitled  to 
maintenance  from  his  assets.  Those  who  take  his  heritage 
or  assets  must  discharge  the  above  duties  (1). 


SECTION    I. 

On  Obsequies  of  the  late  Pbopbietob,  and 
Initiation  of  his  Childben. 

Two  motives  are  indeed  declared  for  the  acquisition  of 
wealth :  one  temporal  enjoymeuti  the  other  the  spiritual 
benefit  of  alms  and  so  forth.  Now,  since,  the  acquirer  is 
dead  and  cannot  have  temporal  enjoyment,  it  is  rigtit  that 
the  wealth  should  bo  applied  to  his  spiritual  benefit. 
Accordingly  Vbihaspati  says :— "  Of  the  property  which 
descends  by  inheritance,  half  should  carefully  be  set  apart 
for  the  benefit  of  the  deceased  owner,  to  defray  the  charges 
of  his  monthly,  six  monthly,  and  annual  obsequies."^    By 


Annotations. 


(1).  The  charges,  to  which  the  inheritance  is  liable,  are  of  three 
kinds :  First, — debts,  and  other  obligations,  in  the  nature  of 
legacies.  Secondly,— certsLin  specifio  duties  to  be  provided  for  oat  of 
it,  where  it  has  descended  to  a  single  heir,  and  out  of  the  conunoo 
fund,  where  it  has  vested  by  survivorship  in  undivided  parceners. 
T^iVc^y,— maintenance  of  all  requiring,  and  entitled  to,  i1 
H.  L.  Vol.  I,  p.  166. 

*  See  the  case  of  Sreenaroin  Boy  and  another  veriHt  Bhya  Jha.  SeL  B.  D. 
A.  Bep.  Vol.  II,  (New  Ed  >  p.  87. 
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saying  "  To  defray  the  charges  of  his  monthly,  &c.,  obse^- 
qoiesy'^^-his  participation,  and  by  directing  '^  Religious 
purposes  c"  his  spiritual  benefit,  are  stated  as  reasons.  So 
APASfAMBA  ordains  ;  *'  I^t  the  pupil  or  the  daughter  apply 
the  goods  to  religious  purposes  for  the  benefit  of  the  de«' 
oeased."    Consequently, — 

191.     He  who  inherits  or  takes  the  estate  of  a  Vyavatthd. 
deceased  person  xtaiust  perform  his  ohsequies.*  ^ 

QOUTAHA  :— Out  of  the  paternal  estate,  nava  ehrdddhcrf  Authority. 
or  the  obs^uies,  of  the  deceased  must  be  performed,   the 
heirs  of   the  deceased   being    assembled  together.-— £fmri. 
Chan.  Chap.  II»  Sect,  ii,  CI.  21. 

I^ANOBAHA-kIra  : — Partition  subsequent    to  the  demise  Autl^ority. 
of  the  father  is  to  be  made  after  the  performi^nce  of  fJkad- 
ditkia.t—ibid.,  CI.  22. 

Vbihaspati  .^— A  brother,  a  brother's  son,  a  aapinda,  Authority. 
or  a  t>iipil,  performing  rites  with  a  funeral  cake  for  the 
deeeaaed,  shall  thence  obtain'  increase   (of  prosperity).-— 
poleb.  Dig.  (Lond.  Ed.)  Vol.  Ill,  pp.  545,  546. 


Annotations. 


191.  As  with  ns,  necessary  funeral  expenses  are  allowed  the  exe- 
entoTy  previous  to  all  other  debts  and  charges,  to  this  place  may  be 
leferred  the  duty  enjoined  by  Ybihaspati  to  the  Hindd  heir,  of 
fBtting  apart  a  portion  of  the  inheritance^  to  defray,  on  behalf  of  the 
deoeasddj  his  monthly,  six  monthly,  and  annual  obsequies ;— on  the 
gnmnd  of  wealth  being  intended  for  spiritual  benefit,  as  well  as 
fior  temporal  enjoyment.^Stra.  H.  L.  Vol.  I,  p.  170. 

*  See  mtU,  pp.  187,  ISS  and  Freoedenti,  pp.  807,  618. 

^  ^  J^ifva  Skr^ddka**  means  the  first  series  of  Shrdddhas  collectiyely  or  f u- 
-*^  oflEningsbn  ibe  1st,  8rd,  5th,  7th,   9th  and  11th  days  after  a  person's 


Z  This  is  a  right  performed  in  honor  of  the  deceased  alone  in  contradis- 
tmetion  to  Pdrvana  or  double  rite.  It  takes  place  at  the  funeral  repast 
tf  Um  elerenth  day  from  the  decease.  Vide  DaUakn^mim^ntd  Sect.  IV,  §  72, 
B^cU  ▼!,  S  55— Notes. 
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Authority. 


Authority.  EAttatAna  : — Heirless  property  goes  to  the  kioff,  dedact- 
ing,  however,  a  subsistence  for  the  females,  as  well  as  Uie 
funeral  charges :  but  the  goods  belonging  to  a  venerable 
priest  {SrotHya)  let  him  bestow  on  veneraUe  priests. — Vyav. 
May(L  Chap.  IV^  Sect,  viii^  §  6. 

Authority.       The  funeral  rites  of  the  deceased  as  far  as  the  tenth 

day's  rites  inclusive,  must  be  performed  by  (hat  .penon 

•      (among  the  heirs)  who  takes  the  estate,  whoever  it  may  be, 

(from  the  wife,  downwards),  even  as  far  as  the  king  himselt* 

Ibid.  §  29. 

Even  thus  ViSHNcr  says : — "  He  who  is  heir  to  the  estate, 
is  the  giver  of  the  funeral  oblations/'  This  same  matter 
has  been  fully  explained  by  me  in  the  Shriddha-May^SJcha 
in  determining  the  order  of  those  entitled  to  perform 
them.— J&id.  §  29. 

192.  But  if  one  be  heir  to  the  estate,  and  ano- 
ther be  qualified  to  perform  the  shrdddha^  he  must 
give  sufficient  property  and  cause  the  rites  to  be 
celebrated  by  him  who  is  qualified  to  perform 
them.t 

Authority.  Even  the  king  has  competency  for  the  performance  of  (the 
deceased's)  Shr&ddha.  In  short,  in  default  of  all,  the  king 
should  cause  the  Shrdddha  of  the  deceased  to  be  performed 
out  of  his  inheritance.  Thus  according  to  the  Mdrkandea 
Purdna  the  king  also  has  competencjjr  for  the  performance 
of  Shrdddha. — Nimoya-Sindhu,  Section  3rd,  leaf  22. 

UluBtration.  How  can  the  spiritual  preceptor,  who  takes  the  estate 
of  a  Kshatriya,  perform  his  funeral  rites,  since  that  is  for- 
bidden in  the  text : — "  The  priest  who  performs  the  funeral 
rites  for  persons  of  an  inferior  tribe  is  degraded  to  that  dass 
in  the  present  world  and  in  the  next?"  No^  for  this  text 
relates  to  brothers  unequal  in  class  and  the  difficulty  is 


*  In  Bombay  the  eldest  son  of  a  deoeaaed  Hindik  defrmya  all 
consequent  on  his  father's  death  and  dedacta  the  amount  from  tha  flilafei^ 
dividing  the  balance  equally  among  the  other  aona. — Mookmimu  ▼•  Toocram 
I  Bon.  124.— Note  by  Stokes. 

t  Coleb.  Dig.  (Lond.  Ed.)  Vol.  Ill,  pp.  515,  516.      Ftdc  FrMtdfloti^ 
pp.  807,  811. 
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obviated  by  saying,  that  the  spiritual  preceptor  may  accom- 
plish the  funeral  rites  by  the  intervention  of  a  qualified 
person  equal  in  class  with  the  deceased  (1). — Coleb.  Dig. 
Vol.  Ill,  (Lond.  Ed.)  pp.  545,  546. 


193.    The  initiatory   ceremonies   of  the  un-ini-  Vyavasthd. 
tiated  brother  and  sister  must  be  performed  out  of 
the  patrimony  by  their   brother   or  brothers  who 
have  been  already  initiated. 

VyAsA  ; — ^I*or  any  of  the  brothers,  whose  investiture  and  Authority. 
other  sacraments  had  not  been  performed,  the  other  bro- 
thers, of  whom  the  sacraments  have  already  been  com- 
pleted, shall  perform  those  ceremonies  out  of  the  paternal 
estate :  and  for  unmarried  sisters,  the  sacraments  shall  be 
completed  by  their  elder  brothers,  as  the  law  requires.* 
n.  Chi.  p.  247. 

NArada: — For  those  whose   initiatory  ceremonies  have     Authority. 
not  been  regularly  performed  by  the  father;  those   ceremo- 
nies must  be  completed  by  brethren  out  of  the  patrimony. — 
SmH.  Chan.  Chap,  iv,  cl.  40. 


Annotations. 

(I).  It  is  not  a  maxim  of  the  law^  that  he  who  performs  the 
obsequies  is  heir  ;  but  that  he  who  suoceeds  to  the  property  must 
peHonn  them.  ( 3  Dig.  texts  cccclv,  cccclvii.) — Colebrooke's  opinion. 
See  Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.242. 

19S.  Not  leas  obligatory  upon  the  heirs  is  the  charge  for  the 
imiiiaiion  of  the  uu-initiated,  and  the  man'iage  of  the  unmarried 
members  of  the  family. — The  duty  of  initiating  attaches  to  those 
who  have  themselves  been  initiated  ;  and  the  provision  for  it  is  to 
be  made  before  partition,  out  of  the  common  stock.  It  has  been 
already  intimated,  that  charges  of  this  nature,  to  be  available 
sgainst  the  inheritance,  must  be  reasonable  ;  though  this  is  seldom 
attended  to.  They  regard  brothers  and  sisters  only,  not  extending 
to  collaterals.— Stra.  H.  L.  Vol.  I,  (2n  Ed.)  pp.  170,  171. 

*  The  reading  of  the  above  text  is  somewhat  different  from  that  cited  in 
the  SmrUi-chandrikd.    See  post  page  23^. 

30 
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Authority.  Vrihaspati  : — For  younger  brothers,  whose  iDvesUtore 
and  other  ceremonies  have  not  been  performed,  their  elder 
brothers  (a)  shall  perform  them  out  of  the  collected  wealth 
of  the  father. — Smri,  Chan.  Chap.  IV,  CI.  38.  Vyav.  May^ 
Chap,  iv,  Sect,  iv,  §  38. 

(a.)  In  this  text, — "  Brothers''  means  brothers  whose 
father  is  dead.  **  Whose  investiture  and  other  ceremonies 
have  not  been  performed :  ]  Add  to  these  wordsj  the 
phrase — "  by  the  father." — Ibid. 

The  mention  of  brother^  brings  in  sisters  also.  Even  so 
the  same  author : — 

Authority.  Vriiiaspati  : — And  tboso  unmarried  daughters  who  are 
a.s  yet  uninitiated,  must  be  initiated,  by  their  eldest  brother, 
even  out  of  the  father's  wealth,  according  to  the  (usual) 
rite. —  Vyav.  MayA.  Chap.  IV,  Sect,  iv,  §  39. 


VyavaithA. 


Yajnavalkya  : — Uninitiated  brothers  should  be  initiated 
by  those^  for  whom  the  ceremonies  have  been  already  com- 
pleted. But  sisters  should  be  disposed  of  in  marriagej 
giving  them  as  an  allotment,  the  fourth  part  of  a  brother's 
own  share,— Fyav.  J/«2/ii.  Chap.  IV,  Sect,  iv,  §  40, — MiU 
In.  Chap.  I,  Sect,  vii,  §  2,  3. 

Authority.  VijnyAneshwara  :— By  the  brethren  who  make  a  parti- 
tion after  the  decease  of  their  father,  the  un-initiated  brothers 
should  be  initiated  at  the  charge  of  the  whole  estate.  In 
regard  to  the  unmarried  sisters,  the  author  (Y&jnavtdkya) 
states  a  different  rule  :  ''But  sisters  should  be  disposed  of 
in  marriage,  giving  them  as  an  allotment,  the  fourth  part 
of  a  brother's  share  (1).'' — Mit.  In.  Chap.  I,  Sect,  vii, 
paras  4,  5.     Vide  Partition. 


Annotations. 

(1.)  VijntAneshwara  allots  to  an  unmarried  sister  a  quarter 
of  a  share.  (Mit.  ou  Inh.  Chap.  I,  Sect,  ii  \  b  tt,  Mg.)  Bnt 
the  ChandHka  and  M&dhavya  countenance  the  opinion  that  the 
Bi)ecified  allotment  intends  only  a  sufficiency  for  the  charges  oC 
the  sister's  nuptials  ;  and  their  authority  has  been  very  properly 
followed  iu  the  one  here  delivered.— Colebrooke's  opinion.  — I'Mfc 
Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  313. 
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ManiT: — ^To  the  unmarried  daughters  (by  the  same  Authority, 
mother),  let  their  brothers  give  portions  out  of  their 
Dwn  aliotmeots  (a)  respectively,  (according  to  the  classes 
of  their  several  mothers) :  let  each  give  a  fourth  part  of  his 
own  distinct  share ;  they,  who  refuse  to  give  it,  shall  be 
degraded.— Ki.  Chi.  p.  248. 

(aj  *  Their  own  aUotmenU^  means  the  allotment  of  bro- 
thers. Therefore  the  meaning  is  that  a  quarter  of  the  share 
ordained  for  a  brother  of  the  class  to  which  she  belongs 
should  be  given  to  a  maiden  sister. —  Ft.  Chi.  p.  248. 

Here    the  giving  of  a  quarter  share  is  not   intended;   Authority. 
but  property  sufficient  to  defray  the  expenses  of  the  nuptials 
should   be  given^    the   same   beiug  ordained  by   Vishnu. 
The  same  opinion  of  the  subject  is  held  by  Ratndkara  and 
in  other  books. —  Vi.  Chi,  p.  248. 

Vishnu  :— The    initiations  of  unmarried  daughters  are   Authority. 
to  be  performed  in   proportion   to   his   wealth. —  Vi,  Chi, 
page  248.— ride  Smri.  Chan.  Chap.  IV,  CI.  36. 

194*     If  only  one  son  is  heir,  he  also  must  ini-   Vyavoitu, 
tiate  his  uninitiated  brother  and  sister  out   of  the 
patrimony  inherited  hy  him. 

The  shrdddha,  &c„  of  the  late  proprietor  and  the  initia-   Authority. 
tory    (nuptial)   ceremony   of  the   daughter  should  be  pro- 
vided out  of  the  inheritance  where   it   has   descended   to   a 
sbgie  heir.— Coleb.  Dig.  (Cal.  Ed.)  Vol.  I,  p.  226. 

The  text  of  Vishnu  :— "  The  initiations  of  unmarried  Authority. 
daughters  are  to  be  performed  in  proportion  to  his  own 
wealth,'' — is  applicable  either  to  a  case  where  no  partition  of 
heritage  takes  place  from  there  being  an  only  son^  or  to  a 
case  where  brothers  live  in  union. — 8mri.  Chan.  Chap,  iv^ 
Clause  36. 

The  use  of  the  word  "  daughters'*  in   the  foregoing  text  Authority. 
is  also  intended  to  include  the  case  of  the  unmarried  sons 
of  the  father.     Hence  VrisA  : — "  Brothers   whose   investi- 
ture  and   ceremonies   have  not   been   performed^  are  to  bo 
initiated  in  due  time  from   the  paternal  wealth  alone  by 
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V^aroiihd. 


Vjfavoithd* 


brothers,  whose  sacraments  have  already  been  completed 
Uomarried  sisters  are  also  to  be  iuitiated  by  their  elder 
brothers  according  to  law/' — SmrL  Chan.  Chap,  iv,  CI.  37. 
However, — 

195.  Brothers  and  sisters  only  are  entitled  to 
be  initiated  out  of  the  undivided  patrimony,  and 
not  others. 

196.  If  there  be  no  patrimony,  the  initiated 
brothers  must,  even  out  of  their  own  funds,  perform 
the  initiatory  ceremonies  of  their  un-initiated  bro- 
thers and  sisters. 

Authority.  NXrada  :— If  no  wealth  of  the  father  exists,  the  initiatory 
ceremonies  must,  without  fail,  be  performed  by  the  brothers 
already  initiated,  contributing  funds  out  of  their  own 
portions.— 5m?-i.  Chan.  Chap.  IV,  CI.  41. 

The  ceremonies  contemplated  by  this  text  commence 
with  jata-karma*  and  end  in  upanayana  (l).t — Smri^  Chan. 
Chap,  iv,  CL  42. 


AnnotatlonB. 


105.  See  Mit.  on  In.  ch.  i.  Sect  iv,  §  19.  See  Id.  Ch.  i,  Sect  ▼, 
§  2.  See  Id.  Ch.  i  Sec.  vii,  §  4.  Where  the  initiatory  ceremoniaBi 
termiaatiug  with  marriage,  are  directed  to  be  performed  for  brothers, 
but  without  any  Dientiou  of  nephews.~Colebrooke's  opinion.  Stra  H. 
li.  Vol.  II,  (2Qd  Ed.)  p.  287. 

(1)  The  sacraments  or  initiatory  oeremoniea  that  must  be  per* 
formed  by  brothers  are  as  follow:— 1.  Jdto^tarma,  2.  Ndma-karttma, 
3.  Niihkramana^  4.  Amxa-prdsana^  5.  Ckur^harana^  6.  Upanayana 
and  7.  Viv6,ha,  All  of  these  ceremonies,  however,  concern  men  of 
twice  bom  classes  ;  they  do  not  concern  men  of  the  fourth  clasSi 

*  A  ceremony  ordained  on  the  birth  of  a  male  child,  before  the  catting  of 
the  navel  string,  and  which  consists  in  making  the  child  taste  clarified 
butter  out  of  a  golden  spoon. 

t  Investiture  of  the  three  first  classes  with  their  oharacteiistio  sacred 
threads. 
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The  word  ''ceremonies''  takes  here  the  above  limited  sense 
as  the  text  says  "must  ivithout  fail  be  performed/'  and  as 
marriage^  &c.^  are  not  ceremonies  that  must,  vdthoutfail,  be 
performed,  the  law  permitting  the  life  of  celibacy  to  a 
perpetual  student  {noisMhika  Brahmachdrt). — Ibid.  CI.  43. 

In  the  case  of  daughters,  however^  the  word  ''ceremonies"  Authority. 
used  in  the  text  (CI.  41)  denotes  marriage,  there  being  no 
Upanayana  for  them.  If  there  be  no  patrimony,  the  mar- 
riage must  be  performed  by  the  contribution  of  funds  of 
their  brother^s  own  estate,  marriage  with  females  taking 
the  place  of  "Upanayana'*  with  males,  as  such  being  in- 
dispensable.— Smri.  Chan.  Chap.  lY^  CI.  44. 

The  authors  consider  the  portion  assigned  as  intended 
only  for  indispensable  sacraments. — Coleb.  Dig.  Vol.  III^ 
pp.  95-100.    And,— 


197-  Where  a  person  other  than  a  son  inherits 
the  property  of  the  late  owner,  he  also  has  to  per- 
form the  initiatory  ceremonies  of  the  un-initiated 
son  and  daughter  of  the  deceased,  just  as  he  has 

to  perform  his  (the  deceased's)  funeral  obsequies.* 

• 

The  inference  is  the  same  when  any  other  succeeds^  (to 
the  estate  of  the  deceased).  See  Coleb,  Dig.  Vol,  UI, 
(Lend.  Ed.)  p.  461. 

See  the  duties  of  a  widow  to  her  deceased  husband. 
AfOe,  pp.  134--138. 


Annotations. 

tSiat  18  the  Shitdrai.  Marriage  is  the  only  sacrament  for  a  man  of 
the  senile  class.    Thus  Brahma  Furdna :  **  A  man  of  the  servile 
diss  uniyersally  obtains  marriage  as  his  only  sacrament."    The 
w<»nl  ^^miTerBally"  denotes  that  marriage  alone  is  constantly  re- 
quired.   It  shonldy  howevery  be  observed  that  to  acquire  the  rank  of 
8(U  (pure)  SMtdra^  it  is  necessary  for  the  ofispring  of  a  respectable 
BMidra   to   perform  the  tonsure  and  other  ceremonies.— Coleb. 
Dig.  VoL  III,  pp.  96—104. 

*  See  anU  pp.  231,  282,  and  precedents,  pp.8n,  316,  611. 
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SECTION  II. 

On  Patmekt  of  Debts. 


Authority.  YJIjnavALKTA  : — Let  SODS  divide  equally  the  assets  aud 
tlie  debts  after  the  demise  of  their  parents. — Smri.  Cluin. 
Chap.  II,  Sect,  ii,  CI.  18  ;—MU.  Sana.  p.  178. 

The  debts  referred  to  in  this  passage  are  debts  contracted 
by  the  father ;  for  as  respects  debts  not  contracted  by  the 
father,  the  rule  is  that  they  should  be  discharged  at  the 
very  time  of  partitioD.-^/6i</.    Accordingly, — 

Authority.  KAttAtanA: — A  debt  contracted  by  a  brother^  a  paternal 
uncle,  or  a  mother  for  the  support  of  the  famity,  must  be 
fully  discharged  by  the  co-heirs  when  partition  is  made.* 
SmH.  Chan.  Chap.  II,  Sect,  ii,  CI.  19. 

But  NArada  says  that  the  debts  contracted  by  the  father 
should  also  be  paid  at  the  time  of  the  partition.  His  pas- 
sage isf — 

Authority.  '<  What  remains  of  the  paternal  estate  after  paying  off 
the  debts  of  the  father,  shall  be  divided  among  the  brothers. 
Otherwise,  the  father  continues  a  debtor /'f 


Authority. 


Authority. 


Sanqbaha-kAra,  too  : — Partition  subsequent  to  the 
demise  of  the  father  is  to  be  made  after  the  performance  of 
ekoddi8hta.l—Ibid.,  CI.  22. 

From  all  the  above  texts,  it  is  to  be  understood  that  if 
the  paternal  wealth  be  such  as  to  leave  a  surplus  after  de- 
fraying the  expenses  of  nava  ahdradha  and  discharging 
the  debts  contracted  by  the  father,  Sec.,  the  course  prescribed 
by  NIraDa  (as  above)  is  to  be  observed.  If  not,  the  direc- 
tion contained  in  the  text  of  YAjnayalkta  (above  cited),  is 
to  be  followed.    So, — 


*  As  to  debts  incurred  by  a  manager  and  the  distinction  when  one  of  the 
members  is  a  minor.  See  6  Moo.  I.  A.  p.  893,  and  1,  H.  H.  C.  B.  p.  898. 

t  SmrL  Chan,  Chap.  II,  Sect,  ii,  CI.  20. 

t  BeoAnU  page  231. 
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AccordiDg  to  the  Smriii  Chandnkd, — 

198.  If  the  patrimony  be  such  as  to  leave  a  Vyavatikd, 
surplus  after    defraying    the    expenses    of   nava 
shrdddha*  and  discharging  the  deots  of  the  father 

or  the  like,  the  sons  in  pursuance  of  the  above  text 
of  Narada  should  divide  it  among  themselves, 
otherwise,  they  should  divide  among  them  both  the 
debts  and  assets  as  directed  by  Yi  jnavalkya.  But 
if  there  be  a  debt  contracted  for  the  family  by  any 
other  member  of  it  than  the  father,  it  must  be  dis- 
charged by  them  at  the  time  of  partition,  *  as 
ordained  by  KAtyIyaka. 

Bat  the  general  Vyavaaihd  is,  that — 

199.  The  heir  of  a  deceased  person  receiving  vyavatuhd. 
his  heritage  must  pay  his  debts.t 

YijNAVALKYA:— He  who  has  received  the  estate,  must  Authority. 
pay  the  debts  of  it;  and  in  like  manner^  he  who  takes 
the  wife  (of  the  deceased);  or  the  son,  whose  (father's) 
assets  are  not  held  by  another  (ananydshrita)  :  but  of  one 
having  no  son,  the  other  heirs  [rikthinah)  must  pay  debts.— 
Mit.  (Sans.)  p.  75.— Fyav.  Mayu.  Chap.  V,  Sect,  iv,  §  16. 


AnnotationB. 

198.  The  oonne  for  the  pajment  of  debts,  on  partition,  may  be 
either  by  diapoaiug  of  a  sufficient  part  of  the  property  for  the  purpose, 
and  thus  paying  them  off  at  once  ;  or,  by  apportioniDg  them  among 
the  parceners,  aooording  to  their  respective  shares  ;-*an  arrange- 
ment^ which,  to  be  binding  upon  creditors,  would  require  their 
asaent— Stra.  H.  L.  Vol.  I,  (2nd  Ed.)  pp.  168,  169. 

199.  The  most  general  position  respecting  it  is,  that  debts  follow 
the  assets  into  whosesoever  bands  tbey  come.  The  obligation  to 
pay  attaching,  not  upon  the  death  only  of  the  ancestor,  but  on  his 
becoming  an  anchoret,  or  having  been  so  long  absent  from  home, 
as  to  let  in  a  presumption  of  death. — Stra.  H.  L.  Vol.  I  f2nd  Ed.) 
page  166. 

*  See  anU  p.  231.  t   Vide  Precedents  pp.  614—625. 
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Authoriry. 


Authority. 


YiJNAVALKTA  : — Daaghters  share  the  residae  of  their 
mother's  property,  after  payment  of  her  debts. — MU*  lo. 
Chap.  I^  Sect,  iii,  §  8. 

Vishnu  ; — He  who  takes  the  assets  of  a  man  leaving  no 
male  issue,  must  pay  the  sum  due  (by  him)«^Coleb.  Dig. 
Vol.  I,  p.  329. 

Authority.  JNAradA  : — A  childless  widow  must  pay  the  debt  of  her 
sister  enjoiuing  payment,  or  whoever  receives  the  assets  left 
by  that  sister^  must  pay  her  debts. — Ibid.^  p.  323. 

Vjfowuthd.  200.  Even  if  no  inheritance  be  received,  still 
som  are  to  pay  their  father's  debts  or  divide  the 
same  amon^  them  in  due  proportions,  and  the  grand-* 
son  also  is  to  pay  such  debts  but  without  interest, 
but  the  great-grandson,  like  the  widow  and  other 
relatives,  is  not  to  pay  them  without  inheriting  the 
debtor's  property.* 


Annotations. 

200.  The  great-graudson  of  the  origiual  debtor  shall  not  be  com- 
pelled  to  pay  his  debts,  unless  be  take  the  assets.  In  what  cireomi* 
taoces  is  he  considered  as  holding  the  assets  7  Is  it  only  when  he 
becomes  the  {immediate)  heir  of  his  ancestor,  who  has  survived  his 
own  son  and  grandson  7  Or  (is  he)  likewise  (considered  as  saeb) 
when  the  son  succeeded  to  the  estate  on  the  death  of  the  proprietor, 
and  after  him  the  grandson ;  and  on  his  demise  the  great-grandson  7 
The  answer  is,  when  the  estate  of  the  ancestor  passes  Buceessively  to 
bis  son,  grandson  and  great-grandson,  this  last  is  not  the  (immediate) 
heir  of  his  grandfather,  but  of  his  own  father.  Consequently  he,  who 
succeeds  to  the  estate  of  another  in  right  of  his  relation  to  him,  is 
considered  as  holding  assets  of  that  person. — Coleb.  Dig.  Vol.  Ill, 
pp.  87,  88. 

Thus  the  great-grandson  should  pay  his  great-grandfathei's  debts, 
which  have  remained  undischarged,  as  such  debts  were  to  be  paid  by 
bis  father  as  well  as  grandfather. 

200.  But,  to  the  Southward,  the  doctrine  of  the  Mitdkahard^ 
supported  by  the  Mddhavi/a  and  Chandrikd,  is  said  to  render  the 

*  Vide  Precedents,  p.  624. 


J 
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The  meaning  is  that  if  the  great-grandson  and  the  rest 
take  the  inheritance,  then  they  must  pay  the  debts  (of  the 
ancestor)^  and  not  otherwise ;  but  it  has  been  declared 
that  the  son  and  grandson  are  to  be  made  to  pay  the  debts 
even  if  they  did  not  receive  the  inheritance.  Thus  NiBA- 
Da  :— ''  An  undisputed  debt  of  the  grandfather,  which  has 
been  suooeflsively  due  by  him  and  his  sons,  but  has  remained 
undischarged  by  them,  shall  be  paid  by  tlie  grandsons ;  but 
it  is  not  recoverable  from  a  person,  who  is  fourth  (in  descent 
fkom  the  debtor.)^-*i/i^.  Sims.  p.  7S -^Vide  Coleb.  Dig. 
Vol.  I,  p.  309. 

It  ( the  debt)  is  not  to  be  paid  by  the  great-grandson^  Authority. 
the  wife  or  the  others,  if  they  have  not   taken  the  estate.-* 
Vpmv.  Mmffu.  Chap.  V,  Sect,  iv,  §  17. 

KirrlrANA: — If  any  debts  exist  against  the   father,   his  Authority. 
son   shall   not  take  possession  of  his  effects.     They  must  be 
given  to  his  creditors,  and  if  he   die  (without)  wealth    (a), 
still  his  son  must  pay  his  debts. —  Vyav.  Aiayu.  Chap.  Y, 
Sect.  IT,  §  14. 

CaJ  **  Wealths*  must  be  connected  with   <  mihorU^^-^Ihid, 

NIrada  : — ''A  father  being  dead,  his  sons,  whether  after  Authority. 
partition  or  before  it,  shall  discharge  his  debt  in  proportion 
to  their  shares,  or  that  son  alone,  who  has  taken  the  burthen 
upon  himself."  Here  although  it  is  said  without  distinction 
that  sons  and  grandsons  should  pay  debts,  yet  this  ought 
to  be  understood  to  be  the  difference   that  the   son   should 

Ky  them  with  interest  just  as  his   father  would  have   paid, 
t  the  grandson  should  pay  them  only  equal  to  the   princi- 
pal and  not  interest  (thereon). — Mit.  Scnis.  p.  75. 

VrihaspaTI  : — Sons   must   pay   the   debt  of  their  father.   Authority. 
when  proved,  as  if  it  were  their  own  (that  is  with  interest); 


Annotations. 


payment  of  the  father's  debts  with  interest,  and  the  grandfather's 
withoat  interest,  independent  of  assets,  a  legal,  as  well  as  sacred 
obligation. — Stra.  H.  L.  Vol.  I,  p.  167. 
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the  son's  son  must  pay  the  debt  of  his  grandfaiher 
(but)  equal  (to  the  principal) ;  and  his  son  (that  is  the  great- 
grandson,)  shall  not  be  compelled  to  discharge  it  [unless  he 
be  heir,  and  have  assets  (6).'' — Vyav,  Mayu.  Chap.  V, 
Sect,  iv,  §  12.  MiU  Sana,  p.  75. 

Authority.  (6).  '^  EquaP' — that  is  as  much  as  was  borrowed  and 
not  interest.  His  son  that  is  the  great-grandson  who 
has  not  received  inheritance  should  not  pay. — These  three 
(namely)  the  debtor,  his  son,  and  grandson  are  shewn  to 
be  the  payers  of  debts — and  in  the  case  of  (all  of)  them 
happening  to  be  in  existence,  the  grade  is  also  shown. — Mit. 
Sana.  p.  75. 

Authority.  Vrihaspati  : — The  father's  debt  must  be  first  paid,  and 
next  the  debt  contracted  by  the  man  himself;  bat  the  debt 
of  the  paternal  grandfather  must  even  be  paid  before  either 
of  those.* — Vyav.  Mayu,  Chap.  V.  Sect  iv.  §  14, 


Authority. 


KiiTYiTANA :— After  the  death  of  his  father,  debts 
(of  his  grandfather)  must  be  carefully  discharged  by  the 
grandson;  but  a  debt  contracted  by  an  ancestor  is  not 
recoverable  from  the  fourth  in  descent. — Coleb.  Dig.  Vol.  I^ 
page  309. 

Authority.  EAttAtana  :^The  rule  shall  be  the  same  in  regard  to 
the  debts  of  the  grandfather,  which  have  not  been  dischai]g- 
ed  by  (other)  grandsons,  nor  by  his  own  sons,  but  a  debt  of 
the  grandfather  shall  not  be  paid  by  his  grandsons  with 
interest.— Coleb.  Dig.  Vol.  I,  (Cal.  Ed.)  page  808. 

In  fact,  debts  of  the  paternal  grandfather  become  debts 
of  the  father  :  they  are  chargeable  on  him  in  the  first  place^ 
next  on  his  son,  as  has  been  already  noticed  :  but  the  great 
grandson  of  the  original  debtor  shall  not  be   compelled  to 

ay  the  debts  unless   he    take   the  assets. — Coleb.  Dig. 

'ol.  III.,  (Lond.  Ed.)  page  87. 

But  even  if  the  son  did  not  inherit  his  father's  property, 
still  it  is  his  sacred  obligation  and  moral  duty  to  pay  his 
debts ;  for,  (says) — 


^ 


Vide  Coleb.  Dig.  Vol  I,  page  278. 
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NAbADA  : — '*  Fathers  desire  male  offspring  for  their  own  Authority. 
lake^  (reflecting)  this  son  will  redeem  me  from  every  debt 
whatsoever  due  to  superior  and  inferior  beings,  therefore,  a 
8on  begotten  by  him^  should  relinquish  his  own  property 
and  assiduously  redeem  his  father  from  debt,  lest  he  should 
fall  into  a  region  of  torment.  If  a  devout  man^  or  one  who 
maintained  sacrificial  fire,  die  a  debtor,  all  the  merit  of  his 
devout  austerities,  or  of  his  perpetual  fire,  shall  belong 
to  the  creditors."* 

Vbihaspati  : — ^He  who  having  received  a  sum  lent  or  the   Authority. 
like  does  not  repay  it  to  the  owner,  will  be  born  here  in  his 
creditor's  bouse,  a  slave,  a  servant,  a  woman,  or  a  quad- 
ruped. ''* 

801.    "Whatever  the  father  had  promised  to  give,  what-    l^iwwittJ. 
ever  he  had  mortgaged,  or  whatever  price  he  did  not  pay 
after  purchasing  (a  thing),  all  these   should  be  discharged 
by  the  son. 

HlaiTA : — A  promise  made  in  words  but  not  performed  Authority. 
in  deed,  is  a  debt  (of  conscience)  both  in  this  world  and  in 
the  next.  He  who  gives  not  what  he  has  promised,  and  he 
who  takes  what  he  has  given,  sinks  to  various  regions  of 
torment^  and  springs  again  to  birth  from  the  womb  of  some 
brute  animal.— Coleb.  Dig.  Vol.  Ill,  Chap.  VIII. 

KIttAtana: — What  a  man  has  promised  in   health   or  Authority. 
in  sickness,  for  a  religious  purpose,  must  be  given  ;  and  if  he 
die   without  giving  it,  his  son  shall  doubtless  be  compelled 
to  give  it. — IHd.,  p.  307. 


Annotations. 

901.  Connected  with  the  above  duty,  is  the  discharge  of  obliga- 
tions, restiog  on  the  intention  of  the  deceasedySufficiently  manifested; 
since,  though  nothing  occurs  in  the  Hiodd  law  expressly  in  favor  of 
tbe  testamentary  power,  as  exercised  under  other  codes,  it  provides 
distinctly  for  the  performance  of  promises  by  the  ancestor  ia  his 
lile-time,  to  take  effect  after  his  death.— Stra.  EL  L.  Vol.  I,  (2Qd  Ed.) 
169. 


Vidi  Coieb.  Dig.  Vol.  I,  p.  2&&  tt  $fq. 
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Authority.  EjLtyJLyaKa  : — That  must  be  paid,  which  may  have  heeii 
verbally  promised,  as  well  as  what  has  been  engaged  for  to 
another. — Vyav,  Mayii,.  Chap.  V,  Sect,  iv,  4  ^0. 

KIttAtaNa  : — The  judge  shall  compel  a  son  to  pay  the 
debt  of  his  father,  provided  he  be  involved  in  no  distresa, 
be  capable  of  property,  aud  liable  to  bear  the  burthen ; 
but  in  no  other  case  shall  he  compel  the  son  to  pay  hia 
father's  debts. — Vyav.  Mayu,  Chap.  V,  Sect,  iv,  §  19. 

But,— 

202«  AltUougli  a  son  and  grandson  are  to  pay 
the  debts  incurred  by  their  father  and  grandfather, 
yet  they  should  not  pay  such  of  their  debts  as  were 
contracted  for  immoral  uses,  or  a  fine  or  toUs,  or 
sums  for  which  they  were  sureties.* 

Authority.  Veihaspati  : — The  sons  are  not  compellable  to  pay  sums 
due  by  their  father  for  spirituous  liquors^  for  losses  at  play« 
for  promises  made  without  any  consideration,  or  under  the 
influence  of  lust  or  wrath,  or  sums  for  which  he  was  a  surety, 
or  a  fine,  or  a  toll,  or  the  balance  of  either.— Coleb.  Dig. 
Vol.  I,  page  312. 


Vywcaihd. 


Authority. 


Authority. 


TAjnavalkta  : — A  son  need  not  pay  in  this  world 
money  due  by  his  father  for  spirituous  liquors,  for  kistfiil 
pleasures,  for  losses  at  play ;  nor  what  remains  unpaid  of  a 
line  or  toll ;  nor  any  thing  idly  promised. — Ibid,  p.  818. 

The  debt  which  is  incurred  by  drinking  spirituous  liqoon, 
or  for  loss  at  play^  the  balance  of  a  fine  or  toll,  and  what 
is  uselessly  giveo, — that  is  what  is  promised  to  swindlers, 
flatterers,  wrestlers  and  the  like — such  debts  contracted  by  a 
father  should  not  be  paid  by  his  son  and  the  rest, — Ui 
liquor  sellers  and  the  like.  Here  the  expression  '^  ba- 
lance of  a  fine  or  tolP'  being  used,  it  must  not  be  understood 
that  the  whole  thereof  is  payable. — Mttdkshard,  Sana.  p.  71. 

Authority.        UsHANi  :— A   fine,  or  the   balance  of  a  fine,  as   also  a 
bribe  or  toll  (ahulka),  or  the  balance  of  it,  are  not  to  be  {Miid 


Vide  Procedente  pp.  63—78,176. 
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by  ih«  son,  neither  shall  he  dieoharge  debts  improper  (not 
saocttfkQed  by  law  or  cwitom).-^Vyav.  Mayu.  Chap.  V,  Sect. 
iy,  §  l&~l#tt.  SaoM.  p.  71. 

QOTAMA : — Spirituous  liquors^  tolls  or  bribes^  and  fines   Authoritj. 
do  not  become  burthens  upon  sons :  by  tliis  it  is  declared 
that  tiiey-are  not  to  be  paid.— A/it.  Sana.  p.  72. 

EIttIyaiIa  .*— -Bhbiqu  ordains,  that  a  debt  devolving  Authority. 
firpm  the  grandfather^  which  was  proved,  and  acknowledged 
by  the  father,  must  be  discharged  by  grandsons^  if  it  were 
not  contracted  for  immoral  uses,  nor  already  paid  by  the  sons. 
A  debt  of  the  paternal  grandfather,  which  is  proved,  or 
which  is  partly  liquidated,  must  be  discharged  (by  the 
grandson  Q  but  never  shall  a  debt,  contracted  for  immoral 
nses,  or  wnich  was  contested  by  his  father,  (be  paid  by   the 


grandson).— Coleb.  Dig.  Vol.  1,  pp.  307,  308. 

Although  according  to  the  foregoing  texts  of  our  holy 
Legislators,  a  son  and  son's  son  even  without  receiving  in- 
hoHtaace,  should  pay  such  debts  of  their  father  and  grand- 
fiither  as  were  not  contracted  for  immoral  uses  and  for 
porpoBOS  as  aforesaid,  yet  it  has  been  decided  and  determined 
by  the  British  Dispensers  of  justice,  that— 


103.  The  debts  of  a  deceased  person  follow  his  Vf/avatthd. 
assets, — ^his  heir  is  to  pay  liis  debts  in  proportion 
to  the  property  inherited  by  him ;  and  in  the  case 
cf  his  not  getting  or  taking  the  deceased's  heritage, 
he  is  not  legally  bound  to  pay  his  debts  nor  he  can 
be  oompelled  to  pay  the  same.* 


^  »^  -M^  ptr^tf  oin  ^ 


lOSt  It  has,  however,  been  held  in  Madras  that  a  son  is  liable 
'Cor  Ids  fithar's  debts  only  to  the  extent  of  the  property  inherited 
Iqr  him  fiomihe  Jatier.  S.  A.  No.  12  of  1S61,  Mad.  a  D.  1651,  p.  13. 
▲ad  it  would  seem  that  the  pxecept  in  the  text  is,  like  so  many 
cdhen,  tDsraly  moral  and  diraoioiy,  and  not  imperative.  Cdebrooke 
cited  in  S.  Stra.  H.  L.  p.  75 — Note  by  Stokes,  see  his  edition  of  the 
VjfoiHMra  MaylMc^  p.  123. 


*  Vidi  PreoedentB,  pp.  614^025. 
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Authoritj.  The  doctrine  of  the  ShAstra  is,  however,  different  from 
the  above  :  so  NiLA«KANTHA :-«''  But  receipt  of  ever  so 
small  a  portion  of  the  estate,  imposes  the  liability  of  liquidat- 
ing the  debts,  to  whatever  amount  (they  may  be)/' 
(1)— Fyav.  May^.  Chap.  V,  Sect,  iv,  §17. 

Fyavoitiki.  204.  A  minor  son,  although  he  inherited  pro- 
perty from  his  late  father,  is  not  at  that  age  hound 
\xj  the  Shdstra  to  pay  the  debt  of  his  father,  but 
upon  coming  of  age.*    (See  minority.) 

Sons  while  minors  are  not  also  under  the  religious  obli- 
gation  to  pay  their  ancestors'  debts,  but  it  has  been  en- 
joined that  they  shall  pay  the  same  at  their  full  age. 
Th  US- 
Authority.  KixYiYANA:— On  the  death  of  a  father  his  debt  shall 
in  no  case  be  paid  by  his  sons  incapable  from  nonage  of 
conducting  their  affairs ;  but  at  their  full  age  they  ^|)aU 
pay  it  in  proportion  to  their  shares.f 


Authority. 


'*  The  father,  or  (if  the  family  be  undivided)  tbe  uncle   or 
the  elder  brother  having  travelled  to  a  foreign  countryi   the 


Azmotatioxis* 

103.  Much  as  is  said  everywhere  of  the  religious  tie  the  soil  is 
under,  to  pay  the  debts  of  his  ancestor,  it  seems  settled  in  T^^"g^1j 
that  it  has  no  legal  force  independent  of  assets.  But  to  the  Soath* 
ward,  the  doctrine  of  the  Mitdkshard,  supported  by  the  Mddkavya 
and  Ohandrikd,  is  said  to  render  the  payment  of  the  fiuther^s  debts 
with  interest,  and  the  grandfather^s  without  interest,  independent  of 
assets,  a  legal,  as  well  as  a  sacred,  obligation. — Stra.  H.  L.  VoL  II, 
(2nd  Ed.)  p.  167. 

(1)  Colebrooke  in  his  Treatise  "  On  Obligations  and  Gontnofes^ 
(chap,  ii,  para.  51)  has  laid  it  down  that'^'  heirs  suooeed  to  the  obli- 
gations of  ancestors  without  any  reference  to  the  adequaqr  of  the 
property,  and  the  rights  of  inheritance  must  be  relinquished^  wliers 
its  obligations  are  repudiated. 

*  Vide  Precedents,  page  625. 
t  See  Coleb.  Dig.  Vol  I,  p.  298. 
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son  shall  not  be  forced  to  discharge  the  debt  until  twenty 
years  have  elapsed/'  Upon  (the  ancestor's)  death  also,  a 
minor  will  not  pay  (his  debt),  but  when  he  attains  majority, 
he  must  pay  it. — Mit.  Sans.  p.  74. 

Although  after  the  death  of  the  father,  even   (his)  infant  Authority. 
(son)  becomes  independent,  yet  he  is    not  bound  to  pay 
debts.    So  it  is  said  : — ''  He  who  is  under  age,  is  not  bound 
to  pay  debts  even  though  he  be  independent." — Mit   Sana. 
page  74. 

It  has,  however,  been  determined  by  the  British  Dispen- 
sers of  justice,  that — 

206.    Debts  follow  the  assets.    Although  the    Vyavattkd. 
heir  be  a  minora  yet  the  creditor  of  his  ancestor  can 
realize  the  amount  due  to  him,  from  the  property 
inherited  by  the  minor.* 

206.  If  a  person  after  dividing  his  estate  and  Vywiaithd. 
debts  amongst  his  sons,  be  separate  from  them 
taking  his  portion,  and  beget  another  son,  then  the 
son  begotten  after  partition  shall  inherit  the  father's 
property,  both  reserved  and  subsequently  acquired, 
and  pay  his  (portion  of  the)  debts,  f 

VBmASPATl  :■— All  the  wealth  which  is  acquired  by  the  Authority. 
father  himself  who  has  made  a  partition  with  his  sons,  goes 
to  the  son  begotten  by  him  after  the  partition.  Those 
bom  before  it  are  declared  to  have  no  right  as  in  the  wealth, 
so  in  the  debts  likewise,  and  also  in  gifts,  pledges  and  pur- 
cbases.t 

The  meaning  is  that — as  the  son  begotten  after  partition 
is  to  receive  the  property  of  his  father  acquired  after  parti- 
tion, so  also  is  he  to  liquidate  his  fathers  debt  contracted 
after  partition.     In  like  manner,  whatever  the   father  had 

■  ■  ■ 

*  Ff(2e  PkDcedents,  pp.  614,618,619,625. 
t  See  Partition  for  the  Son  begotten  after  partition . 
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promised  to  ^ve,  whatever  he  received  in  deposit,  whatever 
he  mortgaged,  or  whatever  price  he  did  not  pay  after  purchas- 
ing  (a  thing,)  all  these  should  be  performed  by  him  alone« 

m 

Vjfava9thd,  207.  If  a  person  after  contracting  a  debt  remain  abroad 
for  twenty  years  (o),  his  debt  shall^  after  that  period,  be 
paid  by  his  son,  grandson,  or  the  person  who  todc  his  pro- 
perty. 

(cj  This  must  be  understood  when  the  return  of  the  absent 
(parent)  may  be  expected.  But,  if  the  return  of  the  absent 
parent  is  impracticable,  the  son  shall  pay  the  debt  of  his 
father  though  living,  as  if  he  were  dead.-^Coleb.  Dig.  YoL  I, 
page  285. 

VffavadKd,  208.  If  a  person  be  incapacitated  by  old  age,  by  long  or 
incurable  disease,  by  being  wholly  involved  in  distress,  vc./ 
or  for  any  other  reason,  his  sou  or  another  who  manages 
his  property,  must  pay  his  debts. 

Debts  must  be  paid  by  the  sons,  or  other  relatives,  when 
they  have  reached  their  twentieth  year,  for,  says^ — 

Authority.  NArada  : — The  father,  or  (if  the  family  be  nndivided) 
the  uncle  or  the  elder  brother,  having  travelled  to  a  foreign 
country,  the  son  shall  not  be  forced  to  discharge  the  debt 
until  twenty  years  have  elapsed.* — 


Authority. 


Vishnu  : — If  he,  who  contracted  the  debt,  should  die  or 
become  a  religious  anchoret  or  remain  abroad  for  twenty 


Annotations. 

208.  It  IB  not  expressly  said  that  the  debt  shall  be  paid  by  the 
son,  in  the  life-time  of  his  father,  who  is  insolvent.  It  is  declared, 
however,  that  he  shall  pay  the  debt  of  the  father  who  is  oppressed 
by  calamity,  such  as  incurable  disease,  &c,  and  that,  even  thoagh 
no  patrimony  have  come  into  his  hands.  Bat,  according  to  the 
remark  of  Sir  William  Jones,  the  obligation  is  moral  and  religions* 
not  civil.  See  note  on  Jagan-n&tha,  Dig.  b.  i,  clxvii. — iSira.  H.  L. 
Vol.  II,  pp.  277,  278. 


•  Vyav.  Mayd.  Chap.  V,  Sect,  iv,  §13. 
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yean  (b),  that  debt  shall  be  discharged  by  his  sons  or 
grandsons,  but  not  by  remoter  descendants  against  their 
will — Vyav.  Maya,  Chap.  V,  Sect,  iv,  §  13. 

TijNAVALKTA : — The  father   having  gone   to  a  foreign  Authority, 
country,  or  deceased  (naturally  or  civilly,)  or  wholly  immer- 
sed in  vices  (or  difficulty,)  the  sons  or  their  sons  must  pay 
the  debt,  but,  if  disputed,  it  must  be  proved  by  witnesses.-— 
Vyav.  May&.  Chap.  V,  Sect,  iv,  §  12. 

EAttAtANA  : — ^If  the  father  be  at  home,  but  afflicted  with  Authority, 
a  chronic  disorder  (though  not  without  hope  of  recovery),  or 
absent,  his  debt  shall  be   paid  by  his  sons,  after  a  lapse  of 
twenty  years  (6). — Vyav.  MayH,  Chap.  V,  Sect.  iv,§  13. 

fhj  This  must  be  understood  when  the  cure  of  the  dis- 
eased is  possible,  or  when  the  return  of  the  absent  (parent) 
may  be  expected.  But  when  the  distemper  is  deemed  incurable 
or  the  return  of  the  absent  parent  is  impracticable,  the  son  shall 
pay  the  debt  of  his  father,  though  living,  as  if  he  were  dead. 
The  creditor  need  not  wait  twenty  years. — Ratndkara,  Vide 
Coleh.  Dig.  Vol.  I,  (CaL  Ed.)  p.  285. 

KATYiYANA :— The  debts  of  men  long  absent  in  a  foreign  Authority. 
country,  of  idiots,  madmen,  and  the  like,  who  have  no  male 
kindred,  and   of  religious   anchorets,    must   be   paid   even 
during  their  lives,  by  such  as  have  the  care  of  the  (debtors* ) 
ifives  and  goods.— ibid.  p.  338. 

ELAttAtana  : — ^A  creditor  may  enforce  payment  of  such  Authority. 
debts  from  the  sons  of  his  debtors,  who,  though  alive,  are 
incurably  diseased,  mad,  or  extremely  aged  (c),  or  have  been 
very  long  absent  in  a  foreign  country,*(pi'ovided  the  sons 
have  assets  of  the-debtors). — Ibid.  p.  286. 

ft)  "  Extremely  aged" — that  is  incapacitated  by  old  age  for 
the  (  management  of)  affairs. — Ibid, 

Vbihaspati  : — A  debt  of  the  father  being  proved,  it  must  Authority. 
be  discharged  by  his  sons^  even  in  his  life-time,  if  he  were 
blind  (or  deaf)   from  his  birth,  or  be  degraded,  insane,  or 
afflicted  with  phthisis  or  leprosyi  or  any  hopeless  disorder.— 
Ibid.  p.  285. 
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Authority.  HARfXA  : — Willie  the  father  lives,  80118  are  not  iudepen* 
dent  in  regard  to  the  receipt  and  expenditure  of  wealth, 
and  amercement  (dkshepa).  But  if  he  be  decayed,  remoter 
ly  absent,  or  afflicted  with  disease,  let  the  eldest  soa 
manage  the  affairs  as  he  pleases. — SmH,  Chan,  Chap.  I, 
CI.  21,  80. 

Authority.  Shankha  and  LiKHiTA  : — If  the  father  be  incapable,  let 
the  eldest  son  manage  the  affairs  of  the  family,  or,  with  bis 
consent,  a  younger  brother  conversant  with  business. — Smri. 
Chan.  Chap.  I,  CI.  28. 

I'yavoithd,  209.  The  debt  contracted  for  the  family  by. 
any  person  connected  with  the  family,  even  by  a 
pupil,  a  dependant  or  the  like,  if  not  repaid  by  the 
Kartd*  of  the  family,  must  be  liquidated  by  his 
surviving  son,  grandson,  or  the  person  inheriting 
his  property — the  same  in  fact  being  a  debt  of  the 
Kartd  himself,  t 

Authority.  ViSHNU : — A  [debt  (J)]  of  which  payment  was]  previously 
promised,  or  (which  was)  contracted  by  any  person  for  the 
sake  of  the  family,  must  be  paid  by  the  house-keeper. 
Coleb.  Dig.  Vol.  I,  p.  302. 


Authority. 


Authority. 


((/)     A  *'  debt"  must  be  hero  supplied. — Ibid, 

YAjnavalkya  ; — If  one  of  (two  or  more)  undivided  kins- 
men contract  a  debt  for  the  sake  of  the  family  {kutunibdrtlie}, 
and  either  die  or  be  very  long  absent  abroad,  the  other  par- 
ceners or  joint  tenants  shall  pay  it. — Mil,  Sa7i8.  p.  70.  Vide 
Coleb.  Dig.  Vol.  I,  p.  290. 

The  debt  which  was  contracted  by  several  undivided 
members,  or  any  member,  of  a  family,  for  the  sake  of  such 
family  (fcuhtm6a?*//i^),  should  be  paid  by  the  head  of  the 
family,  but  upon  his  death  or  being  absent  abroad,  the  same 
sliould  be  liquidated  by  all  those  who  inherited  his  pro- 
perty.— Mit.  Sans.  p.  70. 

*  The  doer  of  a  thing,  agent,  master,  chief,  head,  governor. 
t  Vide  Preceaentb,  pp.  CU,  C20,  621. 
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Remark.— The  term  '  Kutumhdrih^  which  is  composed  of 
*  ILuiumba '  {  family  )  and  arthe  (for  or  for  the  sake  of  J  is  used  in 
nuuiy  texts  on  the  above  subject.  Mr.  Colebrooke  in  liis  Digest 
has  rendered  the  term  sometimes  by  '  for  the  support  of  the 
family'  sometimes  by  *  for  the  use  of  the  family/  some- 
times by  'for  the  behoof  of  the  family'  and  sometimes  by 
^  for  the  benefit  of  the  family'  and  in  so  doing  ho  seems  to  have 
followed  Jagan-mdtha  whose  compilation  is  the  original  of  his 
Digest.  Sir  William  Jones,  in  one  text  of  Manu,  translates  it  by 
'  lor  the  use  of  the  family'  and  in  another  by  '  for  the  behoof  of 
the  family'  without  following  the  commentator  KulliUca  Bhatta, 
who  in  one  text  has  interpreted  it  '  Kutumha'SambardhandHham* 
(for  the  support  of  the  family,)  and  in  another  by  *  Kutumba- 
hfajfo-nimiUam  ( for  the  expenses  of  the  family.')  With  due 
deference  to  the  two  great  translators,  I  have  deemed  it  best  to 
render  the  term  '  Kutumbdrihe '  all  along  by  '  for  the  sake  of  the 
family.'  a  signification  consistent  with  the  component  parts  of  the 
original,  and  most  accurate  of  all,  and  which  has  been  afterwards 
adopted  by  Mr.  Colebrooke  himself  in  his  translation  of  the 
ift^fc^Aard.— V.  D.  p.  357. 

KJLttJLtana  :— a  debt  contracted  by  a  brother,  a  paternal   Authority, 
UDcle^  or  a  mother  for  the  sake  of  the  family,  must  be  fully 
discharged  by  the  co-heirs  when  partition  is  made. — Smri, 
Chan.  Chap.  II,  Sect,  ii,  CI.  19. 

VafflASPATi; — A   house-keeper    shall   discharge   a   debt   Authority. 
contracted  by   his  uncle^  brother,  sou,  wife,  servant^  pupil, 
or  dependants^  for  the  support  of  the  family  (during  his  ab- 
sence) *—Coleb.  Dig.  (Cal.  Ed.)  Vol.  I,  p.  301. 

It  is  here  implied  that,  a  debt,  contracted  even  by  others  for 
the  support  of  the  family,  must  be  discharged  by  the  house- 
keeper.—-ffa^weOiara.  Vide  Coleb.  Dig.  Vol.  I,  ( Cal.  Ed,  ) 
page  301. 

*  The  principle  of  the  law  may  be  here  stated  :  should  a  son  competent  to 

i&urs  be  at  hand,  a  debt,  contracted  by  divided  brethren  or  the  like  uoautho- 

find  by  him,  is  not  valid  :  but,  in  the  case  of  parceners,  if   any  one   of  five 

When  forbids   the  contracting   of   the  debt,    and   is  able  to  support  the 

lu&Uy  by  other  means,  the  debt  contracted  by  another  brother,  is  duo  by  the 

Vnower  alone,  and  shall  not  be  paid  by  him  who  opposed   the  debt.    Yet, 

ii  the  money  (so)  borrowed  be  used  by  him  who  opposed  the  debt,  or  by  his 

^ndant,  being  unable  to  supply  sufficient  funds  for  the  support  of  the 

vliole  family,   or  of  his  immediate  dependants,  it  must  bo  discharged  by 

l^.-Coleb.  Dig.  Vol.  I,  p.  301.  . 
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Authority.  NArada  :— Whatever  debt  has  been  contracted  for  the 
use  of  the  fapaily^  by  a  pupil,  an  apprentice,  a  slave  a 
ivife^  or  an  agent,  must  be  paid  by  the  head  of  the  family. 
Coleb.  Dig.  (Cal.  Ed.)  Vol.  I,  p.  302. 

Authority.  KAttAyANA  :~Bhriqu  ordained  that  a  man  shall  pay 
a  debt  contracted  for  the  sake  of  the  family,  in  his  remote 
absence,  even  without  his  assent,  by  his  slave,  his  wifej 
his  mother,  his  pupil,  or  his  son. — Coleb.  Dig.  (Cal.  Ed.) 
Vol.  I,  p.  17.— See  Vyav.  MayH.  Chap.  V,  Sect  iv,  §  20. 

Authority.  NIrada  : — A  debt  contracted  before  partition  by  an 
uncle,  or  brother,  or  a  mother  for  the  support  of  the  family, 
all  the  persons  or  joiut  tenants  shall  discharge. — Coleb.  Dig, 
(CaL  Ed.)  Vol.  I,  p.  292. 

Authority.  Manu  : — If  the  debtor  be  dead  (e),  and  if  the  inoney 
borrowed  >Aas  expended  for  the  use  of  the  family,  it  muat 
be  paid  by  that  family,  divided  or  undivided,  out  of  their 
own  estate. — Ibid.  p.  297. 

(e)  The  word  **  dead''  is  illustrative  ( of  civil  death  and  the 
like).— /6w^.  p.  297. 

Authority.  Manu  : — Should  even  a  slave  make  a  contract  (/)  (in  the 
name  of  his  absent  master^)  for  the  sake  of  the  family, 
that  master,  whether  in  his  own  country  or  abroad  shidl 
not  rescind  it. — Ibid.  p.  302. 

( / )     "A  contract" — that  is  debt. 

Yifavastiid.  210.  NJiRADA : — A  father  must  equally  pay  the 
debt  of  bis  son,  contracted  by  his  own  appointmentj 
or  for  the  support  of  his  family,  or  in  a  time  of 
distress.— Coleb.  Dig,  Vol.  I,  (Cal.  Ed.)  p.  305. 

Yyacaiikd.  211.  NIrada: — ^A  debt  contracted  by  the  wife, 
shall  by  no  means  bind  the  busbandi  unless  it 
were  (for  necessaries)  at  a  time  of  distress  :  a  man 
is  indispensably  bound  to  support  his  family  .*-; 
Ibid.  p.  321. 
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212.  If  a  debt  be  contracted  by  a  widow  or  the  ^y«w«rA4. 
like  for  the  liquidation  of  the  debts  of  the  late  . 
owner,  or  for  the  performance  of  an  act  or  acts  in- 
dispensably necessary,  such  debt  must  be  discharged 

by  the  reyersionary  neirs  of  the  late  owner.* 

213.  The  debt  contracted  by  any  of  the  co-   VyamuUid. 
heirs  or  co-parceners  of  a  joint  family — such  as  a 
£ftther,  son,  brother,  brother's  son  or  the  like, — ^for 

the  support  of  the  family,  or  for  relieving  it  from 
distress,  or  for  the  performance  of  the  act  or  acts 
indispensably  necessary,  must  be  repaid  by  all  the 
sumying  co-heirs  or  co-parceners  of  the  family.t 

NiRADA."— Any  one  surviviDg  parcener  may  be  compel-   Aathoritj. 
led  to  pay  another's  share  of  a  debt   contracted  by  joint 
tenants ;  but  if  they  be  dead,   the  son  of  one  is  not  liable 
to  pay  the  debt  of  another. — Coleb.  Dig.  Vol.  I,  p.  295. 

NIbaDa  :-^A  debt  contracted  before  partition  by  an  uncle  Authority. 
or  a  brother,  or  a  mother^  for  the  sake  of  the  family,  all  the 
parceners  or  joint  tenants  shall  discharge. — Ibid,  p.  292. 

YijNAYALKTA  I — If  ono  of  two  OT  morc  porceners  en*  un-  Auihori^. 
divided  kinsmen  contract  a  debt  for  the  sake  of  his  family^ 


AnnotationB. 

Sli.  Where  the  oonBideration  of  a  debt  may  have  been  such,  as  in 
ifai  nature  to  ohaige  the  common  fund,  as  for  the  nuptials  of  any  of 
the  funily,  the  expense  attending  them  must  have  been  reasonable, 
•oooiding  to  the  usage  and  means  of  the  family ;  beyond  which,  if 
carried  to  excess,  he,  who  so  imprudently  contracted  it,  will  be  alone 
liaUe,  unless  it  have  been  adopted  by  the  rest.  Contracted  fairly,  for 
the  use  of  the  £unily,  by  whatsoever  member  of  it,  it  binds  the 
nbde.— Stra.  H.  L.  VoL  I,  p.  167. 


*  Vide  Precedents,  pp.  4O89  409. 
t  Ffde  Precedents,  pp.  62-80, 149. 
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and   either  die  or  be  very  long  absent  abroad,  the   oUicr 
parceners  or  joint  tenants  shall  pay  it — Ibid,,  p.  290. 

Bombay  Act  No.  VII  of  1866. 

I. — No  son  or  grandson  of  a  deceased  Hind6  shall,  mere- 
ly by  reason  of  his  being  such  son  or  grandson,  be  liable  to 
be  sued  for  any  of  the  debts  of  such  deceased  Hindfi. 

II. — No  son,  grandson,  or  heir  of  a  deceased  Hindfi,  who 
has^  by  himself  or  his  agent,  received  or  taken  possession  of 
any  property  belonging  to  the  deceased,  shall  be  liable 
personally  for  any  of  the  debts  of  the  deceased,  merely  by 
reason  of  his  having  so  received  or  taken  possession  of  any 
such  property :  but  the  liability  of  such  son,  grandson,  or 
heir  in  respect  of  such  debts,  shall  be  as  the  representative 
of  such  deceased  Hindti,  and  shall  be  limited  to  paying  the 
same  out  of,  and  to  the  extent  of,  the  property  of  the  de- 
ceased which  such  son,  grandson,  or  heir  or  any  other 
person  by  his  order  or  to  his  use  has  received,  or  taken  pos- 
session of,  as  aforesaid,  and  which  remains  unapplied : 
Provided  that  if  any  part  of  such  property  so  received  or 
taken  possession  of  as  aforesaid  shall  not  have  been  duly 
applied  by  such  son,  grandson,  or  heir,  he  shall  be  liable 
personally  for  such  debts  to  the  extent  of  the  property  not 
duly  applied  by  him. 

IV. — No  person  who  has  married  a  Hindd  widow  shall, 
merely  by  reason  of  such  marriage,  be  liable  for  any  of  the 
debts  of  any  prior  deceased  husband  of  such  widow. 

V. — Where  a  debt  is  contracted  after  this  Act  shall  come 
into  operation  by  one  or  more  members  of  an  undivided 
Hindti  family  under  such  circumstances  as  that  the  same 
forms  the  debt  of  the  undivided  family,  no  member  of 
such  undivided  family  who  is  unborn  or  under  the  age  of 
twenty-one  years  at  the  time  of  the  contracting  of  such 
debts  shall  be  liable  personally  to  pay  the  same,  but  such 
member  shall  only  be  liable  to  pay  the  same  out  of  and  to 
the  extent  of  the  property  of  the  undivided  Hindfi  fieimily, 
and  of  the  separate  property,  if  any,  belonging  to  any  de- 
ceased members  of  the  undivided  family  who   were   above 
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the  age  of  twentj-one  years  at  the  time  of  contractiDg 
the  same,  received,  or  taken  possession  of,  by  such  member, 
or  any  other  person  by  his  order  or  to  his  use,  and  remaining 
unappliedy  unless  any  part  of  such  property  so  received  or 
taken  possession  of  as  afore$taid  shall  not  have  been  duly 
applied  by  such  member,  in  which  case  he  shall  be  further 
liable  personally  for  such  debt  to  the  extent  of  the  property 
not  duly  applied  by  him. 

VI.— Except  as  provided  in  Section  V  of  this  Act, 
nothing  in  this  Act  contained  shall  be  construed  as  limiting 
or  affecting  the  liability  of  any  person  as  surviving  member 
or  one  of  the  surviving  members  of  an  undivided  Hindfi 
family  for  any  debt  contracted  under  such  circumstances  as 
that  the  surviving  member  or  surviving  members  of  such 
undivided  family  is  or  are  by  the  law  now  in  force  liable  to 
pay  the  same. 


SECTION   III 

On   Maintenance. 

According   to   the   rules   of    the   law   of  inheritance  the 
nearest  relatives  of  a   deceased   person    inherit    his   estate, 
and  according  to   the  immemorial   and   prevalent   custom, 
only  one  of  the  nearest  relatives  of  the  deceased   takes   his 
whole  estate  to  the  exclusion  of  the  rest,'*^  yet  so   anxiously 
careful  has  the  law  been  that  there  shall  exist   no   ultimate 
distress  in  the  helpless  members  of  his  family,  while   means 
exist  to  prevent  it,  that  is,  it   declares  such    persons   to   be 
entitled   to   maintenance  out  of  his  estate,  since  it  was  the 
bounden   duty   of  the   late   proprietor   to  maintain   them. 
Thus  Manu  : — "  He  who  bestows  gifts  on  strangers  (with  a 
view  to   wordly   fame,  while  he   suffers    his   family   to   live 
in  distress,  though  he  has  power  to   support  them,   touches 
his  lips  with  honey,  but  swallows  poison  :  such  virtue  is  coun- 
terfeit."— "Even  what  he  does  for  the   sake  of  the  spiritual 
body,  to  the  injury  of  those  whom  he  is   bound  to   maintain 
shall  bring  him  ultimate  misery  both  in  this  life  and  in  the 
next/'     So  also   Vrihaspati  ;    "  A   man   may   give    what 

*  See  anttf  page  223. 
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r^rri^ini  sl('at  ir'A  an  i  raifnect  of  Lis  uzniij,  the  e:«^sr  of 
rft^ir"^  ^:vh'i  leaTrri  b:.^  faxniiir  n;ftke»i  aal  aaf<ii.  xaxw  taste 
hori^T,  In*.  »hiil  ar'^nrarii  fiai  ii;  powon."'*  Tfaaf  ereiy 
p^rv/ri  iQ'h:!';  liTiri:^  :.4  1>./iai  to  <!appjn  hU  lamilT,  and  he 
usciiu^j^  Yf^^u  vj,  tKe  ^^icc'^^r  ^)  hU  estace  is  alio  boand  to 
supp^irt  them  ;  iria-^mac'ri  a^  the  heir  wh'>  takes  the  deceased's 
^tate  f]oe4  not  take  it  vjielj  for  himself,  bat  also  for  the  per- 
forms nc^;  of  acu  V^neficial  to  him  in  the  after-life.  Nov  a 
very  ^reat  !>eriefit  U  rione  to  the  soul  of  the  deceased  by  sap- 
p^/rtin^  hi.-i  family,  a^  he  i?  '^ioome*i  to  hell  if  they  suffer  for 
want  of  the  ijeoe.%>arie3  of  life;  so  says  Maxu  : — '*  The  sup- 
p^/rt  of  penoriA  who  hhould  be  main  tailed,  is  the  approved 
ineaii.H  of  attainin;;  heaven.  But  hell  is  the  man's  portion 
if  tliey  suffer.  Therefore,  (let  the  masler  of  a  family)  care- 
fully maintain  them.":( 

Consequently, — 

Vpavoitu.  214.  The  members  of  the  deceased's  family 
who  were  or  were  to  be  supported  by  him  are  also 
to  be  supported  by  the  person  inheriting  his  estate. 

•  Makc,  Chap.  XI,  vt.  9,  10. 

t  Vide  Coleb.  Dig.  Vol.  II,  p.  181. 

X  MAi'ntenance  by  a  man  of  liin  dependants  U,  with  the  Hiudoos»  *  pnmaiy 
duty.  They  hold,  that  he  muBt  be  just,  before  he  is  generous,  his  chui^ 
b<'giiiniiig  at  home ;  and  tliat  even  iocriiict  is  mockery,  if  to  the  iojaiy  of 
thoM)  whom  he  is  ))otiiid  to  maintain.  Nor  of  his  duty  in  this  resp<MSfc  aro 
his  chiidnin  tlie  only  objects,  co-eztenRive  as  it  is  with  his  family,  mhaAmwet 
be  its  comixiflition,  as  consixtiiig  of  other  relations  and  connexions,  inclading 
(it  may  \w)  illffgitiniate  ofTitpriiig.  It  extends  to  the  outcaste,  if  not  to  tbs 
a<bdtfi(iuH  wife;  not  to  mention  such  as  are  excluded  from  the  inheritaoo% 
whethfT  through  their  fault,  or  their  mitifortune;  all  being  entitled  to  be 
maintained  witli  fo(>d  and  raiment  at  least,  under  the  severest  sanctions. 
A  benevolent  injuction  !  existino;  at  no  time  ever  to  the  same  extent  under 
(»ur  own  law ;  which  professes  little  of  the  kind,  since  the  time  that  it  has 
been  comiKtient  with  us  for  a  man   to  dispose   by  will  of  the  whole^  of  his 

{property,  real  and  |:>ersonal,  without  regard  to  the  natural  claims  of  wife  and 
sHUfl,  to  say  nothing  of  more  distant  ties;  a  latitude,  not  approved  by 
(Hlackntone)  the  author  of  the  conimentaries  ;  who,  in  noticing  the  power  of 
the  parent  ho  to  disinherit  his  children,  thought  it  had  not  been  amis^  if  he 
had  been  bound  to  leave  them  at  least  a  necessary  subsistenoe ; — or,  as  thA 
same  sentiment  has  been  expressed,  in  their  peculiar  manner,  by  the  highest 
Hindu  authorities,  <*  Who  leaves  his  family  naked  and  unfed,  may  taste  luniey 
at  first,  but  shall  aftorwanls  find  it  poison."  The  obligation  extends,  under 
|iarticular  circumstances,  to  responsibility  for  each  other^s  debts,  in  a  degree 
unknown  to  our  law,  as  will  be  subsequently  soen.— Stnu  H.  L.  Vol.  I, 
(2ndK<l)pp67,  68. 
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Because  their  maintenance  is  an  indispensable  obligation.    Authority. 
VUKiirssHABA^  Mit.  Sana.,  p.  259. 

Because  maintenance  of  the   family  is  an    indispensable  Authority. 
obligation.— MiraA  Misra,  Vir.  Mit.  Sana.  p.  181. 

NIbaDA  . — A  man  is  indispensably  bound  to  support  his   Authority, 
family.— Coleb.  Dig.  Vol.  I,  p.  301. 

The  declarations,  as  above,  of  Manu,  NArada,  VunAnesh- 
WARA  and  other  authorities  have,  however,  been  considered 
to.be  applicable  not  to  the  family  in  general,  but  to  those 
members  thereof  whom  the  late  owner  was  bound  to  sup- 
port even  by  the  commission  of  improper  acts.  Almost 
all  of  such  members  have  been  specified  in  the  following 
text  of  Manu  :— 

**  Manu  declared  that   a  mother  and  father,  in  their  old   Authority. 
age,  a  virtuous   wife,  and   infant  sou  must   be   maintained 
even  by  the  commission  of  a  hundred  offences."^ 

Therefore, — 

215.    The  person  inheriting  the  property  of  a   VyavatM. 
deceased  owner  is  legally  bound  to  maintain  his  old 
mother  and  father  (a),   yirtuous  wife,  infant  son, 
daughter  and  sister  (5).* 

(a.)  As  the  term  "sou"*  signifies  the  grandson  and  great-graudsou 
as  well  as  the  sout,  it  is  to  be  understood  that  the  terms  **  mother 
and  father^'  comprehend  also  the  'souless  grandmother  and  grand- 
father and  also  the  great-grandmotiier  and  great-grandfather 
whose  son  and  grandson  are  dead;  that,  in  like  manner  the 
term  "infant  sou"  comprehends  also  the  fatherless  grandson 
and  daughter,  and  the  great-grandson  and  daughter  whose  father 
and  grandfiither  are  dead. 

(^h,J  Infant  sister]  It  having  been  determined  that  the 
nnniarried  sister  must  be  initiated  (in  marriage),  d  fortiori  it  has 
bean  implied  that  she  must  be   maintained   until  her  marriage  ; 


Partition  and  Precedenta  pp.  589,  596—602,  638,  610,  aud  V^yawuihd 
Dmrpama  (Snd  Ed.)  pp.  875,  876. 

t  See  ojilr,  page*  18, 19  and  Precedenta,  pp.58,  219,  477,    Ante,  p.  233. 
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aud  tLe  text  -  ''  Their  daughters  too  must  be  mamUined  autilpro- 
Tided  with  husbauds"*  is  applicable  to  this  case  also,  aooordiog 
to  the  maxim — **  the  sense  of  the  law,  as  ascertained  in  one 
instance  is  applicable  in  others  also,  proyided  there  be  no  impedi- 
ment, t 

Vyavoithd.  216.  A  step-mother  has  a  legal  claim  tp  be 
maintained  out  of  the  estate  left  by  her  decease4 
husband,  or  by  her  step-son  inheriting  l^is  estata  % 

The  general  doctrine  respecting  the  right  of  a  widowed 
daughter-in-law  to  maintenance  is^  that — 

Vyavaithd,  217-  If  sho  inherited  or  received  sp  much  pro- 
perty from  her  late  husband  or  any  other  person  as 
to  be  sufficient  for  her  support,  her  father-in-law  is 
not,  in  that  case,  bound  to  maintain  her ;  but  if 
sho  received  no  such  property,  then  the  feither-in- 
law  is  bound  to  maintain  her,  if  she!  waa 
engrafted  in  his  family  by  him  or  by  his  permisBionr 
in  other  cases,  he  is  morally  bound  to  support  her.^ 

YywoiM.  218.  The  head  of  a  family  having  bepn  foaral^ 
bound  to  support  his  relatives  other  than  those 
above  mentioned,  his  successor  also  is  morally 
bound  to  maintain  them. 

Tyaroitw.  219.  The  relatives  who  on  account  of  defects, 
or  by  the  force  of  custom,  are  excluded  from  inheri- 
tance, are  legally  entitled  to  be  maintained  oi^t  of 
the  late  proprietor's  estate,  which,  but  for  the  preva- 
lent custom  or  their  own  defects,  they  would  have 
inherited  together  with  the  inheritor.  || 

*  See  po«t,  page  260. 

t  Vldt  Coleb.  DL  Bhl  p.  68.    Note  81. 

I  Vide  Precedents,  pp.  5S9,  610,  611. 

^  Vide  IVeccdents,  pp.  599,  605,  608,  609  ^d    V^matUkS  J>arpann  (Sad 
Kd  ^  pp.  87Jt.  876,  890 

ri   Vidf  rrecedents.  pp.  446.  606,  607^  ke. 
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Petrsons  excluded  from  iDheritance  for  a  defect  or  defects 
^  an  impotODt  person,  an  outcaste^  his  issue,  a  person 
bom  blind  or  deaf,  one  lame,  a  mad  man,  an  idiot,  one  dumb, 
one  ^ho  has  lost  tlie  use  of  a  limb  or  limbs,  a  leper  with 
ulcers,  one  afflicted  with  an  incurahle  disease  unexpiated 
for,  an  enemy  to  his  father,  a  hypocrite  or  a  person  wearing 
the  token  of  religious  mendacity,  one  who  has  assumed  an- 
other order,  and  the  rest/*  See  the  Chapter  on  Exclusion 
from  Inheritance. 

Premising  impotent  persons  and  the  rest,  says — 

Manu  : — But  it  is  just  that  the  lieir  who  knows  liis   duty   Authority. 
should  give  to  all  of  them  food  and  raiment   for   life,   with- 
out stint,  according  to  the  best  of  his  power :  he  who   gives 
them  nothing,  shall  sink  assuredly   to   a   region   of  punish* 
ment  (c). 

(c).  From  the  conclusion  of  the  dictum — "  shall  sink 
assuredly  to  a  region  of  punishment" — it  must  he  inferred 
that  he  who  does  not  willingly  give  (food  and  raiment) 
shall  be  compelled  to  give  them. —  Vide  Coleb.  Dig.  Vol.  Ill 
page  820.    V.  D.  1013. 

DSVALA :— They  ought  to  be  maintained  excepting,  how-  Authority. 
•Ter,  the  outcaste  and  his  son.* 

BotJDHJLtana  : — Persons  incapable    of  transacting  busi-  Authority. 
ness,  blind^  idiots,  those  who  are  immersed  in  vice,  or  afflicted 
with  incurable  diseases,  and  even  those  wllb   neglect   their 
ddtieSy  but  not  the  degraded  nor   their  issue,   let   the   heir 
supply  with  food  and  raiment.* 

YiJNAVALKTA : — An  outcaste  and  his  issue,   an   impotent   Authority. 
perton,  one  lame,  a  mad  man,  an  idiot,  a  blind  man,  a  person 
inflicted  with  an  incurable  disease,  must  be  maintained  ex- 
cluding them,  however,  from  participation. — Mit.  In.  Chap. 
U,  Sect.  X,  §  ]. 

These,  the  impotent  man,  and  the  rest,  are  excluded  from     Authority. 
participation.    They  do  not  share  the  estate.     They   must 
be  tapported  by  an  allowance  of  food  and   raiment   only, 
and   the  penalty   of  degradation   is  incurred  if  they  be  not 
BMintained. — Mit.  In.  Chap.  II,  Sect,  x,  §  5. 

•  VuU  Coleb.  Dig.  Vol.  Ill,  pp.  305,  816. 
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Vyavatthd.  220.  The  wives  of  the  impotent  persons  and 
the  rest,  if  chaste,  must  be  maintained  for  life ; 
their  daughters  too,  must  be  supported  so  long  as 
they  are  not  disposed  of  in  marriage. 

Authority.  YiJNAvALKYA  : — Their  daughters  must  be  maintained 
likewise,  UDtil  they  are  provided  with  husbands  (d).  Their 
childless  wives,  conducting  themselves  aright,  must  be 
supported  ;  but  such  as  are  unchaste  should  be  expelled,  and 
so  indeed  should  those,  who  are  perverse  [prati'k&la  (e)"]* 
Mil  In.  Chap.  II,  Sect,  x,  §  12,  14. 

(d).  Their  daughters  or  the  female  children  of  such  per- 
sons, must  be  supported  until  they  be  disposed  of  in  marriage. 
Under  the  suggestion  of  the  word  ''likewise,"  the  expenses 
of  their  nuptials  must  be  also  defrayed.— /6icZ.  §  13. 

(e).  The  wives  of  these  persons  (i.  e.,  the  impotent  per- 
son and  the  rest),  being  destitute  of  male  issue,  and  being 
correct  in  their  conduct,  or  behaving  virtuously,  roust  be 
supported  or  maintained.  But  if  unchaste,  they  must  be 
expelled  ;  and  so  may  those  who  are  perverse  Ipraii-kiUd*). 
These  last  may  indeed  be  expelled  ;  but  they  must  be  sup- 
ported, provided  they  be  not  unchaste.  For  a  maintenance 
must  not  be  refused  solely  on  account  of  perverseness. — 
Ibid,,  §  15.        ^ 

Tlie  term  ''Virtuous  (Sac?Ai(;i )"  being  used  in  the  fore- 
going text  of  MANir,"t  it  is  implied  that — 

221.  An  adulterous  wife  is  not  entitled  to 
maintenance.  J 

Again,  the  term  'wife'  being  indicative  of 'woman''  in 
general,  § — 


Vyavatthd, 


*  In  his  Digest  (Vol.  iii,  p.  324),  Mr.   Colebrooke  has  rendered  the   word 
'*frati'kitld,"  by  *  traitorous.' 

t  See  ant€f  page  257. 
X  Vide  Precedents,  pp.  589,  604,  605  and  Vyavoithd  Darpana  pp.  875,  390. 
S  See  ante,  pp.  157,— '169,  and  Precedents,  pp^  417,  424,  427,  438,  485,«06. 
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222*  The  mother  and  the  rest  also,  if  unchaste, 
Are  not  entitled  to  maintenance.* 

223.  If  the  wife  or  any  such  member  of  the 
family  as  must  be  supported,  be  expelled  or  for- 
saken without  a  good  reason,  then  they  must  have 
maintenance  from  the  head  of  the  family  during 
his  life,  and  out  of  his  assets  after  his  death. f 

224*  Separate  mainteuance  is  to  be  allowed 
to  that  member  of  the  family  who  for  a  just  cause 
eould  not  lire  in,  and  mess  with,  the  family.  X 

225.  Should  a  woman  without  unchaste  pur- 
poses quit  the  family  house,  and  live  with  her 
parents  or  other  relations,  she  cannot  thereby 
forfeit  her  right  to  maintenance.^ 

226.  The  widow,  however,  is  not  entitled  to 
maintenance  by  residing  elsewhere  without  a  just 
cause,  if  she  was  directed  by  her  husband  to  be 
maintained  in  the  family  house.§ 

227.  The  son  begotten  by  a  Brahmancty  Ksha- 
triya  or  Voishya  on  a  female  slave  or  kept  mistress, 
is  entitled  to  a  suitable  maintenance  out  of  his 
fiather's  estate,  and  not  to  inherit  it. 


228.  The  amount  of  maintenance  should  be 
fixed  in  consideration  of  the  receiver's  rank  and 
position  in  life,  as  well  as  to  the  extent  of  the 
estate.^ 

•  See  ante,  pp.  157,  158,  159  and  Precedents,  pp.  417,  424,  427,  433,  485, 
447,  tf05. 

t  7id€  Precedents,  pp.  589,  600,  608,  k  V.  D.  p.  874. 

t  Vide  Precedents,  pp.  589.  599,  600,  604,— Vid«  V.  D.  pp.  381—384. 

§  Vide  Precedents,  pp.  589,  and  V.  D.  p.  389. 

U  Vide  Precedents,  pp.  606,  611. 

%  Vide  Precedents,  pp.  589,  602—604  and  V.  D.  pp.  381— 88L 
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v^wuihd.  229.  If  means  allowi  not  only  food  and  rai- 
ment sbould  be  supplied,  but  also  a  sum  for  the 
performance  of  religious  acts  and  ceremonies,  and 
the  amount  for  this  purpose  should  be  fixed  accord- 
ing to  the  above  rale.* 

Vywoithd.  230.  If,  however,  there  exist  in  a  family  a 
long  established  and  prevalent  custom  with  respect 
to  allowing  or  not  allowing  maintenance  to  a  parti- 
cular  relative,  such  custom  is  to  be  acted  upon  in 
preference  to  any  rule  whatever  of  the  law.  See 
the  Chapter  on  Custom  or  Usage. 

*    Vide  Precedents,  p.  589. 
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RELATIVE   TO    HERITAGE. 


Calcutta,  H.  C.  A.— The  3rd  of  January,  1868. 

FreBont: 
The  Hon'ble  Q.  Loch  and  Dwarka  Nautb  Hitter,  Judges. 


Case  NO.  88  of  1867. 

Sheo-dtal  Tewabee  (one  of  the  DefendantSi)  Appellant, 

veraue 

JuDOO-NAuTH  Tewabee  (Plaintiff,)  and  others, 

(Defendants,)  Respondents. 


Case  HO.  89  of  1867. 

Shbo-dtal  Tewabee  Chowdhbt  (Plaiutiff,)  Appellant, 

versus 
BiSHO-NAUTH  Tewabee  Chowdhbt  (Defendant,) 

Respondent. 


Oase  NO.  104  of  1867. 
Sheo-dtal  Tewabee  (Plaintiff,)  Appellant, 

versus 
Bisho-nauth  Tewabee  (Defendant,) 

Respondent. 

^ieotfoB  II  k  oommenoed  witbi  b«c«\iM  there  are  no  preoedeats  of  the  first  Sec< 
te  of  the  text  book. 
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Case  No.  lU  of  1867.    ^ 

JoDoo-NAUTH  Tewaree  (PlaintiflF,)  Appellant, 

versus 

BiSHo-NAUTH  Tewaree  and  others, 

(Defendants,)  Respondents. 

According  to  the  Mitakshara,  the  mother,  or  the  grandmother,  is  entitled  to  a  share 
iwhen  sons,  or  grandsons,  divide  the  family  estate  between  themselves  ;  but  she  can 
not  be  recognized  as  the  owner  of  such  share  until  the  division  is  actually  made  ;  she 
has  no  pre-existiog  right  in  thd  estate  except  a  right  of  maintenance. 

Under  the  Ilindoo  Law,  two  things  at  least  are  necessary  to  constitute  partition  :  the 
shares  must  be  defined,  and  there  must  bo.  distinct  and  independent  enjoyment. 
Whatever  is  acquired  at  the  charge  of  the  patrin^ony  is  subject  to  partition  ;  but  if 
the  common  stock  is  improved,  an  equal  share  is  ordained.  Where  a  co-parcener, 
with  comparatively  small  detriment  to  the  joint  estate,  acquires  any  separate  proper- 
ty by  his  own  labour  or  capita],  the  property  is  nevertheless  to  be  considered  joint 
although  the  acquirer  gets  a  double  share. 

MitteVj  J. — These  appeals  have  arisen  out  of  three  original  suits 
instituted  in  the  court  of  tLe  Principal  Sudder  Aineen  of  Mymen- 
sing.  The  facts  disclosed  by  the  pleadings  in  these  three  suits  have 
been  set  forth  at  length  in  the  judgments  recorded  by  that  officer, 
and  we  think  it,  therefore,  unnecessary  to  recapitulate  them  in  this 
place.  The  real  contest  between  the  parties  is  about  the  division  of 
a  joint  undivided  estate,  and  the  principal  questions  to  be  deter- 
mined are  the  extent  of  that  estate,  and  the  shares  in  which,  and 
the  persons  between  whom,  the  division  is  to  be  eflfected.  At  the 
request  of  the  parties,  all  the  cases  have  been  heard  together,  both 
here  and  in  the  Court  below,  and  the  evidence  produced  in  each  had 
been  fully  used  for  the  purpose  of  all  by  their  consent.  For  the 
sake  of  convenience,  however,  we  think  it  necessary  to  deal  with 
these  appeals  separately  in  our  judgement. 

In  appeal  No.  Ill  of  1867,  certain  points  have  been  raised 
before  us  on  behalf  of  the  appellafit  Jodoo-nath  Tewaree  :— 

As  to  the  fourth  ground,  we  are  of  opinion  that  the  contention 
of  the  appellant  is  correct.  Mussummat  Golaba  was  \,\ie  mother  of 
Sheo-dyal  and  grandmother  of  the  appellant.  Bisho-nauth  is  the 
first  cousin  or  paternal  uncle's  son  of  Sheo-dyal.  She,  Mussummat 
Qolaba,  has  died  subsequent  to  the  decree  of  the  lower  court,  and 
Mussummat  Doolaro^  wife  of  Sheo-dyal^  as  an  alleged  devisee  under 
her,  has  been  permitted  by  us  to  defend  this  appeal  Now  it  is 
quite  clear,   that   the  share   which  ought  to  have   been  allowed  to 
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Golalui,  has  merged  in  the  general  estate,  conceding,  for  the  sake  of 
argument  J  that  she  was  entitled  to  any  share  under  tlie  Hindoo  law 
an  it  is  administered  in  tlie  Benares  School.  The  text  of  the  Mitdk- 
diard  that  has  been  referred  to  merely  says :  ''  of  heirs,  dividing 
after  the  death  of  the  father,  let  the  mother  also  take  a  share,^^  or 
ill  other  words,  the  mother  or  grandmother,  as  the  case  might  bo, 
is  entitled  to  a  share,  when  sons  or  grandsons  divide  the  family 
e.state  between  themselves.  But  the  mother  or  the  grandmother 
can  never  be  recognized  as  the  owner  of  such  a  share,  until  the  divi- 
sion has  been  actually  made.  She  has  no  pre-existing  vested  right 
in  the  estate  except  a  right  of  maintenance.  She  may  acquire  pro- 
perty by  partition,  for,  partition  is  one  of  the  recognized  modes  of 
accjuiring  property  under  the  Hindoo  law.  But  partition,  in  her 
case,  is  the  sole  cause  of  her  right  to  the  property.  It  follows,  there- 
fore, that  the  effect  cannot  precede  the  cause. 

There  can  be  no  doubt  that  under  the  Hindoo  law,  two   things, 
at   least,  are  necessary  to  constitute  partition.     The  shares  must  be 
defined,  and  there  must  bo  distinct  and  independent  enjoyment  of 
those   shares.     In    the  case  before   us,    neither  of  those  things  has 
yet  taken  place.     The  definition    of  the   shares   by   the   Principal 
Sudder   Ameen   is   no  more  final  than  our  judgment  at  the  present 
day,    and  it  is  the  question  of  shares  that  wo  are  still  determining. 
As  to  distinct  and  independent  enjoyment,  no  such  thing  has  yet  oc- 
curred.    The  appellant  has  been  merely  seeking   for   a   partition. 
Suppose    that    the   Appellant  were   to  withdraw  this  appeal  at  this 
very  moment  and  to  agree  to  live  jointly   with   his  uncle  Slieo-dyal 
in  estate  as  before,  could  Golaba,  if  she  were  alive,  have  still  asked 
for  the  share  alloted  to  her  by  the  Principal   Sudder  Ameen  ?     Or 
suppose   that  Golaba,  instead   of  appearing  as  an  intervener  in  the 
Lower  Court,   as  she  did,  under  Section  73  of  the  Procedure  Code, 
liad  brought  an  action   against   them   both    for   the    arrears   of  her 
tnaiutenance,   which  would  have  accrued  subseciuent  to  the  decree  of 
Uie  Lower  Court  down  to  the  present  day, — what  answer  could  they 
Viave  given  to  such   a  claim  ?     Surely  they  could  not  have  pleaded, 
sVie  was  not  entitled  to  be  maintained    out   of  the   estate,    because 
tliey  were  going  to  make  over  to   her  a  share  of  it.     Such  a  pica 
^ould  be  absurd  on  the  very  face  of  it.     She  is  not    to   starve   until 
t)ie  assifrnment  is  actuallv  made. 
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It  has  been  said,  that  the  question  of  maintenance  is  quite  dis- 
tinct from  the  question  before  us ;  but  there  can  be  no  doubt  that 
the  share  that  is  given  to  a  Hindoo  mother,  at  the  time  of  partition, 
is  given  to  her  for  no  other  purpose  than  as  a  provision  for  her 
maintenance.  She  has  no  right  to  ask  for  maintenance  after  she 
has  got  such  a  share,  and  if  a  partition  has  been  effected  in  this  case 
Golaba's  suit  for  maintenance  must  have  been  dismissed  on  that 
ground  alone.  It  is  unnecessary,  therefore,  to  decide  whether  Oolaba 
had  a  right  to  alienate  the  share  assigned  to  her  by  the  Principal 
Sudder  Amecn  as  her  stree-dhun  under  the  Mitakshard  Law.  Our 
finding  is,  that  she  had  acquired  no  right  to  that  share,  as  she  died 
before  partition  has  been  actually  made.  We,  therefore,  direct,  that 
the  family  estate,  real  and  personal,  such  as  it  may  be  found  to  be, 
shall  be  divided  between  the  three  original  parties  to  this  suit,  namely, 
Sheo-dyal,  Bisho-nauth  and  the  Appellant  Judoo-nautb,  in  the 
following  proportions ; — 

Sheo-dyal,  5  annas. 
Bisho-nauth,  7  annas. 
Judoo-nauth,  4  annas. 
We  now  come  to  Sheo-dyal's  appeal  No.  98  of  1867. 
With  reference  to  the  first  poiut,  (which  is,  that  Sheo-dyal  hav- 
ing been    the  acquirer   of  those  properties  which  still  stand  in  his 
jiame,  is  entitled  to  a  double  share  under  the  Hindoo  law,)  we  are  of  ^" 
opinion  that  it  is  not  at  all  sound.     This  case  is  not  a  case  in  which   -i 
p,  double  share  can  be  awarded.     It  has  been  said,  that  Sheo-dyaL-B 
contributed  both  money  and  labour  in  acquiring  these  propertieS|» 
though  joint  funds  have  also  been  used.     There  is  no  pretension  t( 
say  now,  whatever  might  have  been  pleaded  in  the  Court  below,  that 
there  is  no  joint  property  at  all ;  so  that  the  admission  regarding  th< 
use   of  joint  funds   is  perfectly  correct.     So  far  as  the  evidence  is^  - 
concerned,  we  have  neither  any  proof  of  the  amount  of  the  mone^^ 
supplied   nor   the    purposes   for   which  it  was  used ;  and  as  to  th^ 
labour,  that  consisted  in  purchasing  estates  out  of  the    funds  of  :^ 
joint  ancestral  firm,  which  Sheo-dyal  was  managing  for  the  benefi-    ^ 
of  the  joint  family. 

But  even  conceding  all  these  facts  to  the  appellant,  we  do  no^^ 
see  how  he  can  succeed  in  his  contention.  The  very  authorities 
relied  upon  by  him  are  strongly  and  expressly  against  him  ;  verse  29, 
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Chapter  L  Section  4  of  Mr.  Colebrooke's  Mitdkshard,  page  273, 
says :  ''  It  IS  settled  that  whatever  is  acquired  at  the  charge  of  the 
patrimony  is  subject  to  partition/'  But  verse  30  qualifies  this  pro- 
position by  propounding  an  exception,  and  verse  31  explains  that 
exception.  Verse  30  says :  ''  The  Author  propounds  an  exception 
to  this  rule :  '  But  if  the  common  stock  be  improved,  an  equal  share 
is  ordained.' "  And  verse  31  says  :  "  Among  unseparated  brethren 
if  the  common  stock  is  improved  and  augmented,  through  agricul- 
ture, commerce  or  similar  means,  an  equal  division  nevertheless 
takes  place^  and  a  double  share  is  not  allotted  to  the  acquirer." 
This  is  no  .more  than  a  case  of  augmentation  at  the  highest  The 
ancestral  firm  was  the  main  nucleus  of  this  estate^  and  every 
property  acquired  from  such  a  nucleus  falls  within  the  rule  of  equal 
division.  Verse  29  applies  to  a  different  state  of  things.  Where  a 
co-parcener  with  comparatively  small  detriment  to  the  joint  estate, 
acquires  any  separate  property  by  his  own  labour  or  capital, 
the  property  is  nevertheless  to  be  considered  as  joint,  although  the 
acquirer  getfi  a  double  share.  Here,  strictly  speakipg,  there  is  no 
proof  of  Sheo-dyal  having  supplied  any  portion  of  the  money  re- 
quired for  the  purchase  of  the  properties  in  question  from  his  own 
funds,  and,  as  to  labour,  his  case  does  not  stand  higher  than  that  of 
a  manager  of  a  joint  undivided  family.  In  our  opinion,  it  is  not 
even  a  case  of  augmentation.  The  mere  conversion  of  joint  funds 
into  land  is  not  an  acquisition  within  the  meaning  of  the  Hindoo 
law.  The  labour  of  a  manager  is  not  a  means  for  acquiring  seperate 
property.  It  was  labour  voluntarily  undergone  for  the  benefit  of 
the  joint  family.  We  hold,  therefore,  that  the  case  before  us  neither 
fiedls  within  the  rule  laid  down  in  verse  29,  nor  within  the  exception 
in  verse  30,  and  must,  therefore,  be  treated  as  an  ordinary  case  of 
joint  property.— S.  W.  R.  Vol.  IX,  p.  61. 
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SECTION    III. 

KELATIVE  TO  HERITABLE  RIQHT. 

Calcutta,  H.  C.  A.— The  7th  of  June,  1867. 

Present : 

The  Honorable  Sir  Barnes  Peacock,  Kt,  Chief  Jastice,  and 

the  Honorable  C.  B.  Trevor,  Q.  Loch,  L.  S.  Jackson, 

and  A.  G.  Macpherson,  Judges, 

Cases  Nos.  228,  240,  241,  249,  252,  and  255  of  1865. 
Raja  Ram  Tewary  and  others  (Defendants,)  Appellants, 

versus 
LUCIIMUN  Persaud  and  another  (Plaintiffs,) 

Respondents. 

According  to  the  MitakHhara  Law,  a  Bon  acquires  by  birth  a  right  in  anceBtral  property 
and  haa  a  right  during  his  father's  life-time  to  compel  a  partition  of  such  property. 
The  father  cannot,  without  the  consent  of  the  son,  alienate  such  property  except  for 
a  sufficient  cause  ;  and  the  son  may  not  only  prohibit  the  father  from  so  doing,  but 
may  sue  to  set  aside  the  alienation,  if  made.  The  cause  of  action  to  the  son  accrues 
when  possession  is  taken  by  the  purchaser.  A  new  cause  of  action  docs  not  accrue 
upon  the  subsequent  birth  of  a  younger  brother,  either  to  the  elder  brother  alone, 
or  to  him  and  his  brother  jointly, 

Courts  should  reject  plaints  against  Defendants  for  causes  of  action  which  have  accrued 
iigainst  each  of  thum  boi>aratcly,  and  in  respect  of  which  they  are  not  jointly 
concerned. 

These  appeals  were  referred  to  a  Full  Bench  by  Peacock  G.  J. 
and  L.  S.  Jackson,  J. 

The  judgment  of  the  Full  Bench  was  delivered  as  follows  by 
Peacock,  0.  J. — This  is  a  suit  brought  by  Luchniun  Persaud,  the 
son  of  Jeetun  Lall,  on  account  of  himself,  and  as  guardian  of  his 
minor  brother  Radha-mohun  Persaud.  The  appeal  is  from  a  deci- 
sion of  the  Principal  Suddcr  Ameen  of  Sarun.  The  suit  was 
brought  on  the  5th  of  October  1863,  and  is  to  recover  possession 
of  certain  lands  by  reversal  of  certain  deeds,  some  of  those  deeds 
being  deeds  of  absolute  sale,  and  some  of  conditional  sale. 

I  now  proceed  with  the  case  with  reference  to  the  defendant  in 
appeal  No.  241,  which  is  a  separate  appeal,  although  the  case  is 
mixed  up  with  others  and  forms  part  of  only  one  action  in  the 
Court  below. 
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The  suit  against  this  defendant  is  to  set  aside  an  absolute  deed 
of  sale  of  ancestml  immoveable  property  executed  by  the  plaintiffs 
father  Jeetun  Lall  in  1848.  Possession  was  taken  by  the  purchaser 
at  that  date,  so  that  more  than  12  years  from  the  date  of  the  deed 
and  the  taking  of  possession  under  it  had  expired  when  the  suit 
was  commenced  on  the  5th  of  October  18G3.  Luchniun  Persaud 
was  born  about  1837,  and  consequently  more  than  three  years  had 
expired  since  he  came  of  full  age. 

The  question  turns  upon  the  Mitakshara  Law,    that    being   the 
Law  of  the  district  in  which  the  lands  are  situate. 

We  are  of  opinion  that  Luchmun  Persaud\s  cause  of  action 
accrued  at  the  time  when  possession  was  taken  under  the  deed  of 
sale,  notwithstanding  the  father  of  Luchmun  Persaud  was  then  living. 
It  appears  clear  that,  according  to  the  Mitdkshara  Law  of 
inheritance,  a  son  acquires  a  right  in  ancestral  property  during  the 
life  of  his  father.  (See  Chapter  I,  Section  1.)  "  The  term  heritage 
signifies  that  wealth  which  becomes  the  property  of  another  solely 
by  reason  of  relation  to  the  owner."  (Para.  2.) 

"It  is  of  two  sorts  : — un-obstructed  (a-prati-handlia,)  or  liable 
to  obstruction  (sa-jyi^ati-bandha.)  The  wealth  of  the  father  or  of 
the  paternal  grandfather  becomes  the  property  of  his  sons  or  of  his 
gwtndsons  in  right  of  their  being  his  sons  or  grandsons;  and  that  is 
*n  inheritance  not  liable  to  obstruction.  But  property  devolves 
on  parents  (or  uncles,)  brothers,  and  the  rest,  upon  the  demise  of 
the  owner  if  there  be  no  male  issue ;  and  that  the  actual  existence 
of  a  son  and  the  survival  of  the  owner  are  impediments  to  the 
^nccession ;  and,  on  their  ceasing,  the  property  devolves  on  the 
successor  in  right  of  his  being  uncle  or  brother.  This  is  an  inheri- 
tance subject  to  obstruction ;  the  same  holds  good  in  respect  of 
fteirsons  and  their  descendants."   (Para.  3.) 

The  property  in  this  case  was  ancestral,  and  not  the  self- 
quired  property  of  Jeetun  Lall.  The  plaintiff  upon  his  birth, 
therefore,  as  the  son  of  Jeetun  Lall,  acquired  a  right  in  the  proper- 
ty, even  during  his  father  s  life-time,  for,  the  case  was  one  of  un- 
obstructed heritage. 

The  Author  of  the  Mitiikshard  goes  on  to  speak  of  partition, 
and  shows  that  rights  acquired  by  unobstructed  heritage  exist  before 
partition. 
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He  savs : — 

Iq  para,  4  : — '^  Partition  is  the  adjustment  of  divers  rights  re- 
garding the  whole  by  distributing  them  on  particular  portions  o( 
the  aggregate/' 

In  Para.  5  : — "Entertaining  the  same  opinion  N&rada  says: 
'  where  a  division  of  the  paternal  estate  is  instituted  by  sons,  that  be- 
comes a  topic  of  litigation  called  by  the  wise  partition  of  heritage.'  " 

In  para.  7  : — He  discusses  the  question,  whether  property  arises 
from  partition,  or  whether  the  partition  is  of  pre-existent  property. 
He  says :  '*  Does  property  arise  from  partition  ;  or  does  partition 
of  pre-existent  property  take  place  ?  Under  this  head  of  discus- 
sion, proprietary  right  is  itself  necessarily  explained ;  and  the 
question  is,  whetlier  property  is  deduced  from  the  sacred  institu- 
tions alone,  or  from  other  (and  temporal)  proof" 

The  Author  then  examines  the  arguments  as  to  whether  pro- 
perty is  temporal  or  not.  In  the  course  of  the  discussion,  he  states 
that ''  an  owner  is  by  inheritance,  and  that  unobstructed  heritage  is 
here  denominated  '  Inheritance' "  (  paras.  12  and  13  )  ;  and  after  dis- 
cussing the  arguments  on  both  sides,  he  comes  to  the  conclusion 
that  property  is  temporal.  He  explains  in  para.  16  the  object  of 
the  disquisition,  and  he  proceeds  in  para.  17  : — 

"  Next,  it  is  doubted,  whether  property  arise  from  partition,  or 
the  division  be  of  an  existent  right.*' 

In  paras.  18  to  22,  he  states  the  arguments  urged  by  his  ad- 
versaries against  his  position  that  property  exists  before  partition,  and. 
in  paras.  23  to  2G  he  answers  those  objections,  and  then  in  para.  27 
he  comes  to  the  conclusion  that  property  in  the  paternal  or  ancesti 
estate  is  acquired  by  birth,  although  the  father,  during  the  minoritj 
of  his  sons,  has  power  to  dispose  of  it  for  indispensable  acts  of  daty: 
and  for  other  purposes  prescribed  by  law.     He  says : — "Therefore,  it'  — i* 
is  a  settled  point  that  property  in  the  paternal  or  ancestral  estate  h 
by  birth,  although  the  father  have  independent  power  in  the 
of  effects  other  than  immovables  for  indispensable  acts  of  duty  an**-    ^ 
for  purposes  prescribed  by  texts  of  law,  as  gifts  through  affectior — ^/ 
support  of  the  family,  relief  from  distress,  and  so  forth ;  but  he  S^ 
subject  to  the  control  of  his  sons,  and  the  rest,  in  regard  to  the  inz" 
movable  estate,  whether  acquired  by  himself  or  inherited  from  hi5 
father  or  other  predecessor,  since  it  is  ordained,  *  though  imnH)yable$ 
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He  says: — ^'The  distribution  of  the  paternal  estate  amongst 
sons  has  been  shown.  The  Autlior  next  propounds  a  special  rule 
concerning  the  division  of  the  grandfather's  effects  by  grandsons : — 
'  Among  grandsons  by  different  fathers^  the  allotment  of  shares  is 
according  to  the  fathers/  " 

"Although  grandsons  have  by  birth  a  right  in  the  grandfather's 
estate^  equally  with  sons,  still  tiie  distribution  of  tiie  grandfather's 
property  must  be  adjusted  tlirough  their  fathers,  and  not  with  re- 
ference to  themselves :  the  meaninj:^  here  expressed  is  this  :  '  If 
unseparated  brothers  die  leaving  male  issue,  and  the  numl>er  of 
sons  be  unequal,  one  having  two  sons,  and  another  three,  and  a 
third  four,  the  two  receive  a  single  share  in  right  of  their  father, 
the  other  three  take  one  share  appertaining  to  their  father,  and  the 
remaining  four  similarly  obtain  one  share  due  to  their  father.  So 
if  some  of  the  sons  be  living  and  some  have  died  leaving  male 
issue,  the  same  method  should  be  observed  :  the  surviving  sons 
take  their  own  allotments,  and  the  sons  of  their  deceased  brothers 
receive  the  shares  of  their  own  fathers  respectively.  Such  is  the 
adjustment  prescribed  by  the  text/*     (See  para.  2.) 

If  the  father  be  alive  and  separate  from  the  grandfather,   or  if 
he  have  no    brothers,  a  partition  of  the  grandfather's   estate  with 
the  grandson  would  not  take  place ;  since  it  has  been  directed  thai 
shares  shall  be    allotted  in  right  of  the  father;  if  he  be  deceased  or 
admitting  partition  to  take  place,   it  would  be  made  according  to 
the  pleasure  of  the  father,  like   a  distribution   of  his  own   aoquisi* 
tions.     To   obviate   this  doubt,   the  Author  says :  "For,  the  owner- 
ship of  father  and  son  is  the  same  in  laud  which  was  acquired  by  th^ 
grandfather,  or  in  a  corrody,  or  in  chattels,  (which  belonged  to  him.)  ^ 

The  Author  then  proceeds  to  point  out  a  distinction   betwee*"^ 
ancestral   estate  and    that    which    waa   self-acquired  by  the  fathe 
He  says : — 

"In  such  property  which  was  acquired  by  the  paternal  gran 
father  through  acceptance  of  gifts,  or  by  conquest,  or  other  mean 
as  commerce,  agriculture,  or  service,  the  ownership  of  father  an 
son  is  notorious,  and  therefore  partition  does  take  place.  For,  <►  " 
because,  the  right  is  equal  or  alike,  therefore,  partition  is  not  rev- 
tricted  to  be  made  by  the  father's  choice,  nor  has  he  a  double 
j>hare."     Para.  5. 
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lu  para.  6  he  goes  on  : — "  Thence  also  it  is  ordained  by  the 
eceding  text  that  the  allotiueut  of  shares  shall  be  according  to  the 
thers^  although  the  right  be  equal/* 

In  para.  7  he  says  : — *'  The  first  text  Mvheu  the  father  makes  a 
rtition'  &c.  (Section  2,  para.  1)  relates  to  property  acquired  by 
e  father  himself.  So  does  that  which  ordains  a  double  share, 
it  the  father,  making  a  partition,  reserve  two  shares  for  himself. 
1)6  dependence  of  sons^  as  affirmed  in  the  following  passage,  '  while 
)th  parents  live,  the  control  remains  even  though  they  have 
rived  at  old  age* — must  relate  to  effects  acquired  by  the  father 
mother.  Tliis  other  passage — '  they  have  not  power  over  it,  (the 
.terual  estate)  while  their  parents  live' — must  also  be  referred  to 
e  same  subject." 

In  para.  8  he  says  :—**  Thus,  while  the  mother  is  capable  of 
&tiug  more   sons,  and  the  father  retains  his  wordly  affections  and 

not  desire  partition,  a   distribution  of  the  grandfather's  estate 

nevertheless  take  place  by  the  will  of  the  son^  that  is^  the  sou 
the  father  or  the  grandson." 

Sir  William  ^[acnaghten  in  his  principles  of  Hindoo  Law  says 
%t,  '  when  the  mother  is  incapable  of  bearing  more  sons,  distribu- 
ttn  of  the  grandfather's  estate  takes  place  by  the  will  of  the  son.' 
^Vm  which  it  was  contended  that  it  is  to  be  inferred  that,  in  his 
(kiiiioo,  it  would  not  take  place,  whilst  the  mother  was  capable  of 
^ng  children.^  But  Macnaghten  does  not  refer  to  para.  8,  but 
dly  to  a  former  para,  which  relates  to  self-acquired  property. 

lo  para.  9,  the  Commentator  of  the  Mitdkshar^  goes  on  to  say  : 
So  likewise  the  grandson  has  a  right  of  prohibition,  if  his  unsepa- 
bed  father  is  making  a  donation,  or  a  sale  of  effects  inherited 
ma  the  grandfather,  but  he  has  no  right  of  interference  if  the 
■eels  were  acquired  by  the  father.  On  the  contrary,  he  must 
q[uiesoc,  because  he  is  dependent'^t 

The  words  '  the  grandson  has  a  right  of  prohibition'  do  not 
eftn  merely  that  the  son  can  prevent  his  father  from  making  a 
iftorsale  of  the  property  by  injunction,  if  he  has  power  to  pro- 
iUi,  he  must  have  a  right  in  the  property  and  a  right  to  set  aside 
he  jule,  if  made. 

*  Tide,  MUdktkard,  Chap.  I,  Sect,  ii,  para.  8. 

t  Thig  should  be  read  iu  conuection  with  paras.  18  tu  22  at  page  8.    See  also  Part  1, 
if  Uuii  Volume. 
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Iq  para»  10  the  Author  proceeds  :— 

"Consequently,  the  difference  is  this  :— '  Although  he  (that  is, 
the  son,)  have  a  right  by  birth,  in  his  father's  and  his  grandfather's 
property,  stilly  since  he  is  dependent  on  his  father  in  regard  to  the 
paternal  estate,  and  since  the  father  has  a  predominant  interest,  as 
it  was  acquired  by  himself^  the  son  must  acquiesce  in  the  father's 
disposal  of  his  own  acquired  property ;  but  since  both  have  indis- 
criminately a  right  in  the  grandfather's  estate,  the  son  has  a  power 
of  interdiction,  if  the  father  be  dissipating  the  property/  " 

Here,  then,  is  a  clear  expression  of  the  grandson's  right  to  pre- 
vent his  father  from  alienating  ancestral  property. 

Para.  11  was  cited  to  show  that  the  father  was  not  bound  to 
divide  ancestral  estate ;  but  it  does  not  establish  that  point.  In 
that  paragraph  the  Commentator  refers  to  Menu  as  an  authority 
that  the  father,  however  reluctant,  must  divide  the  grandfather's 
property ;  and  he  points  out  a  distinction  as  regards  ancestral  wealth 
recovered  by  the  father,  which  is  put  upon  the  same  footing  as 
self-acquired  property,  and  he  holds  that  Menu,  by  the  declaration, 
shows  that  the  father  was  bound  to  divide  other  ancestral  property. 

It  is  clear,  then,  that  a  son  by  birth  alone  acquires  a  right  in 
ancestral  property,  and  that  he  has  a  right  during  his  father's  life- 
time to  compel  a  partition  of  such  property ;  that  the  father  cannot, 
without  the  consent  of  the  son,  alienate  such  property  except  for 
sufficient  cause  ;  and  that  the  son  may  prohibit  the  father  so  doing. 
It  has  been  held  that  the  son  has  not  merely  the  right  to  prohibit; 
but  that  he  may  sue  to  set  aside  the  alienation,  if  made. 

In  the  Sudder  Decision  for  1853,  page  343,  it  was  held  that  tb^ 
sale  of  joint  undivided  property  in  a  Mithild  family   without  neces- 
sity was  void,  unless  made  with  the  consent  of  all  the  joint  sharers, 
and  that  it  was  not  valid  even  for   the    seller's   own    share  :   and  it 
was  stated  by  the  Judges  to  have  been  repeatedly  so  held. 

In  Stokes's  Reports,  Vol.  I,  page  277,  it  was  held  that  a  mem- 
ber of  an  undivided  Hindoo  family  may  alienate  the  share  to  which, 
if  a  partition  took  place,  he  would  be  individually  entitled.'' 

It  is  not  necessary  for  us  to  determine  which  of  the  two  doc- 
trines is  correct.  All  that  we  have  to  do  is  to  determine  when  the 
cause  of  action  accrued. 
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If  the  sale  was  valid  as  to  the  father's  share,  it  must  have 
operated  as  a  severance  of  the  joint  interest  in  the  property 
included  in  the  conveyance.  If  so,  Luchmun,  the  only  son  living, 
ittight  have  sued  the  purchaser  for  a  partition  of  the  property,  or 
to  recover  his  owa  share  of  it  The  father's  death  in  that  case 
would  not  alter  his  rights. 

If  the  sale  was  invalid  as  regards  the  father's  share,  the  son 
might  have  sued  in  the  father^s  life-time  for  a  partition  or  to  reco- 
ver the  whole  estate  to  be  held  as  joint  family  estate. 

So  in  a  case  under  the  Mit^kshard  Law,  if  a  father  and  a  son 
of  full  age  should  be  dispossessed  in  the  father's  life-time  of  ances- 
tral  property,  the  son  could  not,  upon  the  father's  death,  20  years 
afterwards,  sue  to  recover  the  estate  upon  the  ground  that  limitation 
did  not  begin  to  run  in  the  father^s  life-time. 

The  next  question  to  be  decided  is,  did  a  new  cause  of  actiou 
accrue  upon  the  birth  of  Badha-mohun,  the  younger  brother,  either 
to  him  alone  or  to  him  and  his  brother  jointly  ? 

Luchmun  Persaud  was  born  in  1837.  Radba-mohun  was  not 
born  until  the  end  of  1856  or  the  beginning  of  1857,  only  about 
9  years  after  the  sale  in  1848,  and  not  12  years  before  the  commence- 
ment of  the  suit  It  seems  clear  that,  no  new  cause  of  action  accrued 
upon  his  birth. 

It  is  clear  that,  before  his  birth  his  father  and  his  brother  might 
have  made  a  partition  of  the  estate,  and  if  they  bad  done  so,  he 
would  have  had  no  interest  in  the  share  allotted  to  his  brother, 
( liit&kshar&.  Chap.  I,  Sec.  6  )  ;  and  before  his  birth,  his  father  might 
have  sold  the  share  allotted  to  him,  so,  the  father  and  his  elder 
brother,  or  the  father  with  the  assent  of  the  elder  brother,  might, 
before  his  birth,  have  sold  the  estate,  and  the  sale  would  have  been 
binding  upon  him.  It  is  contended  that,  although  Radba-mohun 
would  have  been  bound  by  a  sale  made  by  the  father  jointly  with 
Luchmun  Persaud,  still  he  is  not  bound  by  a  sale  by  the  father  alone 
without  the  consent  of  Luchmun. 

If  the  father  and  Luchmun  had  been  turned  out  of  possession 
by  a  wrong-doer,  the  cause  of  action  would  have  accrued  at  the  time 
of  the  dispossession,  and  a  new  cause  of  action  would  not  liave  ac- 
crued upon  the  birth  of  Radha-mohun.  Radha-mobun  succeeded 
to  the  estate  as  it  was  when  he  was  born.     He  had  ho  right  to  dis- 
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sent  from  tlie  sale  for  he  was  not  born  at  the  time.  The  sale  might 
have  been  invalid  as  against  Luchmun,  but  the  cause  of  action  ac- 
crued to  Luchmun  immediately  the  purchaser  took  possession.  If 
Radha-mohun  had  been  born  at  the  time  when  the  estate  was  sold, 
the  father  would  have  been  entitled  to  only  i  of  the  estate  upoa  par- 
tition ;  but  as  it  was,  the  father  and  Luchmun  would  each  have  been 
entitled  to  ^  if  partition  had  been  made  at  the  time.  If  the  case 
in  Stokes's  Reports  is  correct,  the  father  might  have  lawfully  sold  ^ 
at  that  time ;  but  if  Radha-mohun  on  his  birth  acquired  a  new  right 
against  the  purchaser,  it  was  a  right  which,  if  partition  had  beea 
made  at  that  time,  would  have  entitled  him  to  ^.  Now,  if  Luchmun 
had  sued  and  recovered  ^  before  Radha-mohun  was  born,  could 
Badha-mohun  upon  his  birth  have  sued  for  ^  ?  If  so,  the  purchaser, 
instead  of  acquiring  i,  would  in  fact  be  able  to  retain  only  ^  minus 
I  of  the  property  conveyed,  or  in  other  words  ^  instead  of  ^. 

Whatever  interest  in  the   property    Radha-mohun  became  en- 
titled to  on  his  birth,  he  derived  it  by  unobstructed  heritage  or  in- 
heritance from  his  father.     He  could  not  inherit  any   thing  which 
his  father  had  lawfully  conveyed  away.     If  the  father  parted  with 
his  own  share,  he  could  not  inherit  any  pait  of  it.     If  the  convey- 
ance caused  a  severance  of  the  joint  interest  of  him  and  Luchmon 
and  passed  his  own  half  to  the  purchaser,  Radha-mohun,  as   heir  of 
the  father,  could  not  inherit  any  part  of  the  share   which  passed  to 
the  purchaser,  neither  could   he   inherit  from  his  father  any  part  of 
Luchmun's  share.     At  most,   he  inherited  only  a  cause  of  action ; 
and  it  is  difficult  to  see  how  he  could  even  inherit  that  from  his 
father  unless  his  father  had  a  right  to  set  aside  his  own  sale.     Even 
if  he  took  by  inheritance  from  his  father  an  interest  in  Luchmuo'tf 
right  of  action  against   the  purchaser,  he   must   have  inherited  it 
subject  to  the  operation  of  tiie   statute  of  limitation   upon   it.     At 
all  events,  Radha-mohun's  birth  could  not  create  a  fresh  interest  or 
a  new  right  of   action  in   Luchmun,  either  alone  or  jointly  with 
himself. 

Luchmun  is  now  suing   upon  a  joint  cause   of  action.     Luch< 
mun's  interest  in  it  is  clearly  barred  by  limitation.     If  there  is  any 
cause  of  action  which  is  not  barred,  it  must  be  a  separate  cause  of 
action  in  Kadha«niohun.     I  do  not  think   that  a  separate  cause  of 
action  in  Radha-mohun  was  caused  by  his  birth  ;  but  it  is  not  no- 
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cessary  to  determine  that  question,  as  the  cause  of  action  now  sued 
upon  is  a  joint  cause  of  action  in  Luchmun  and  Radha-roohun. 
limitation  is  pleaded  to  a  joint  cause  of  action.  If  that  issue  is 
found  against  Luchmun^  I  should  think  he  could  not  as  guardian  of 
Badha-mohun,  be  allowed,  under  the  allegations  in  this  suit,  to  re- 
cover upon  a  separate  cause  of  action,  if  any^  accrued  to  Radha- 
mohun  on  his  birth.  That  would  be  a  wholly  different  cause  of 
action  from  that  sued  upon.  It  is  clear  that  Radha-mohun  did  not 
upon  his  birth  inherit  from  his  father  a  joint  cause  of  action  with 
Luchmun,  and  that  Luchmun's  cause  of  action  did  not  accrue  upon 
the  birth  of  Radha-mohun. 

We  are  of  opinion,  that  the  cause  of  action,  if  any,  accrued 
when  possession  of  the  land  was  taken  by  the  purchaser. 

It  having  been  decided  that  in  the  cases,  out  of  which  appeals 
Nos.  228  and  252  arise,  the  Statute  of  Limitation  did  not  apply^  the 
appeals  will  go  back  to  the  Division  Bench  winch  referred  them  to 
this  Court  to  determine  the  appeals  so  far  as  the  other  issues  are 
concerned.— S.  W.  R.  Vol.  VIII,  pp.  16—22. 

According  to  the  Mit&kshard  law,  a  son  acquires  by  birth  a 
right  in  ancestral  property.  Badamu  Kunwur  and  others  v.  Wazeer 
Singh.^S.  W.  R  Vol  V,  p.  78. 

According  to  the  Mitdkshard  law,  a  son  has  an  equal  right 
with  his  father  in  ancestral  property.  Birkiahor  Sahai  Singh  and 
others  v.  Bar  Ballab  Narayin  Singh  and  others.— S.  W.  R,  Vol.  V, 
page  502. 

According  to  Hindu  Law,  sons  acquire  rights  only   in   the  pro- 
perty which   belonged   to   their  father  at   tJie  time  of  their  birth, 
and  have  no  claim  to  property   of  which   a   bond  fide  disposition, 
effectual  as  against  their  father,   had  been  made  long  before  they 
toeretoni. 

The  right  of  an  after-born  son  to  share  as  a  coparcener  divided 
property  depends  upon  his  mother  being  pregnant  with  him  at  the 
time  of  a   partition.— FcAey/imiam  v.  Agni-swai^ian  and   another. 
Had.  H.  C.  R.  Vol.  IV,  p.  307. 

Proprietory  right  is  created  by  birth,  and  not  by  conception. 
A  child  in  the  womb  takes  no  estate.     la  cases  where,  when  the  sue- 
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cession  opens  out^  a  female  of  the  family  has  conceived,  the  inheri- 
tance remains  in  abeyance  until  the  result  of  the  conception  is 
ascertained.  If  the  child  be  still-born,  the  estate  goes  not  to  his 
heir,  but  to  the  heir  of  the  last  owner. 

A  son's  or  grandson's  right  of  prohibition  to  his  useparated  father 
making  a  gift,  donation^  or  sale  of  effects  inherited  from  his  grand- 
father, cannot  be  exercised  in  favour  of  an  unborn  son.  Muasammat 
Ooura  Chowdhurain  v.  Chamman  Chotvdhury.-S.  W.  E.  for  1864, 
page  340. 

An  inheritance  cannot  remain  in  abeyance  for  an  unbegotten 
heir  (such  not  being  a  posthumos  son.)  The  succession  must  vest 
in  the  heirs  existing  at  the  time  of  the  death  of  the  person  whose 
inheritance  descends.  Koylas-Tiath  Doss  v.  Oyamonee  Dossee. — 
S.  W.  R.  for  1864,  p.  314. 

Durga  Kanwari  one  of  the  wives  of  Tekait  Fatteh  Narayan 
Singh  was  pregnant  at  the  time  of  her  husband's  death,  and  gave 
birth  to  a  son  Durga  Narayan.  On  the  death  of  Durga  Narayan, 
who  of  course  on  his  birth  succeeded  to  the  property  in  the  entire 
mehal  Chakaye  as  Iieir  to  his  father,  the  plaintiff,  as  his  mother 
and  heiress,  became  entitled  to  the  entirety  of  the  mehal. — Tekait 
Durga  Praaaud  Singh  and  others  v.  MusaaramaJt  Durga  Kunwari. 
S.  W.  R.  Vol.  XIII,  p.  10. 


Calcutta,  H.  C.  A.-^The  loth  of  May,  1865. 

Present : 

The  Honorable  G.  Loch  and  *W.  S.  Seton-Karr,  Jvdges. 

Case  No.  386  of  1864. 
MoHA-RAJAH  JuGQUR-NAUTH  Sahaie  Rud  others,  (Plaiutiffs,)  Appellants; 

versus 
MussT.  MuKHUN  KooNwuR  and  others,  (Defendants,) 

Respondents. 

Under  the  Hindoo  Law  an  adopted  son  has  all  the  righte  of  a  son  bom.  When,  hot' 
ever,  an  adopted  son  rests  his  title  to  succeed  to  a  property  on  a  oonfiAbatory  tmin^ 
he  is  bound  to  prove  the  tiinnttd. 
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Tbis  was  a  suit  on  the  part  of  Rajah   Juggui-naiith   Sahaie    to 
resume   a  Jaglieer   held    by  Agnee  Deb  Naraiii,  the  adopted  son  of 
Beharee-laul^  the   former  Jagheer-dar.     The   suit   was   before    this 
Court  in  1863  ;  and  on  the  lOth  July  of  that  year  it  was   remanded 
to    enable   the    lower    Court    to    come    to    a  distinct  finding  on  tho 
following  points: — 1st,  Whether  the  plaintiff  can  resume  a   Jagheer 
on    the   death    of  the   Jajjheerdar   without  direct  heirs,  and  bar  the 
right    of  an   adopted   son    to   succeed  ?     2nd,    Was   the   defendant 
adopted  by  Beharee-laul,  and  then  duly    recognized    as    grantee   by 
the    Moha-rajah  ;  and    was  a  confirmatory  su7i?i?ttZ  granted  to  him  ? 
Tlie  lower  Court  found  from  a  decision  of  the  Agent  to  the  Govern- 
or-General   dated    12th    of  Pous    1234?,    (and  which,  in  the  absence 
of  any  decision  or  evidence    to    the   contrary,    we    must    accept   as 
laying   down    correctly    what   is    the    local    custom  of  the  province 
under  his  authority    in    these    matters,)    that    tlie    plaintiff  was    at 
lil>€rty   to   resume   grants    made    by    himself  or  his  ancestors  upon 
tH«  failure  of  heirs  direct  of  the   ori<;inal  Ja'xheer-dar.    The  Judjje 
found,  therefore,  that  adoption  was  no    bar    to    resumption;  but    he 
l>elcl  that   resumption    was    barred    in    Iiis   case    by  a  confirmatory 
sunnud  granted  by  the  Rajah  in  favor  of  the  defendant  on  the    16th 
.  of   -Assin  1863  Sumbut,  and  he  dismissed  the  suit. 

The  plaintiff  has  appealed,  repudiating  the  sunnud  as  a  forgery. 

On  the  other  hand,  we  are  asked  to  express  an  opinion    whether   an 

ft'iopted    son    has    not  all  the  rights  of  a  son  born.     We  think  that, 

uader  the  Hindoo  law,  the  adopted  son  has  the    same    right    as    the 

wn    born,    and    if  this   Jagheer    were,  strictly  speaking,  hereditary, 

^^  adopted  son,  unless  prevented  by  local    or   other   custom,    might 

*»^icceed    without   any    confirmation    from    the    Rajah.     But   in  the 

;      Present  case,  the  defendant  has  rested  his  right  upon  a  confirmatory 

j.     ^^nnud  from  the  Rajah.     This  sunnud    has    not    been    proved.     No 

witnesses    have    attested    it,   and  it  is  evidently  not  executed  in  the 

**8ual  formal    and    official    manner    that   other   deeds   of  a   similar 

^"aracter  are.     We,  therefore,  reject  the  sunnud. 

It  is  then  urged  that  an  adopted  son  is  entitled  to  succeed, 
'^uiinnd  or  no  suiniud  ;  and  that  the  plaintiff  has  given  no  proof 
*l'athe  had  authority  to  resume.     The  defen<lant,  however,    in    this 


i«»i»«*«-- 


case  rested    his   claim    on    tho    pnr»firmot^.«.r  ,>   •  i     i 

failed  to  establish.     And  the  fact,  even  if  true,  that  the    llajah    has 

Vol.  II.  ^ 


18  PRECEDENTS  OF  [  Book  i, 

received  rent  from  defendant,  will  not  deprive  the  Rajah  of  the 
right  to  resume,  a  right  declared  by  the  Governor-Generars  Agent 
to  exist  in  him.  Under  this  view  of  the  case,  we  reverse  the  order 
of  the  lower  Court,  and  decree  the  appeal  with  costs. — W.  R. 
Vol.  Ill,  p.  24. 

An  adoption  is  tantamount  to  the  birth  of  a  son  to  the  adopter, 
and  the  property  inherited  from  the  adopter  must  be  regarded  as 
ancestral :  durimj  tlie  life-time  of  his  father,  a  son  cannot  claim 
to  have  a  specific  share  declared  and  defined  ;  but  is  only  entitled 
to  a  decree  declaring  the  property  to  be  ancestral.  Hcera  Singh  v. 
Burzar  Singh.     Agra,  11.  C.  R.  Vol.  I,  p.  256. 

Property  vests  in  an  adt)pted  son  immediately  on  his  adoption, 
though  he  be  a  uiiuor.^Srimatl  Denomoyee  Dasi  v.  Durga  Prasad 
Mitra.—S.  W.  II.  Vol.  Ill,  Mis.  p.  C. 

A  sra  under  the  Mitakshara  law  is  entitled  jointly  with  his 
father  tVom  the  moment  of  his  birth,  or,  in  the  case  of  his  adoption, 
to  ancestral  estate,  and  also  to  the  profits  accruing  after  his  birth 
(or  adoption.) — Sailanund  Maha-patva  v.  Surjamnni  Debt. — S.  W. 
R.  Vol.  VIII,  p.  455. 

Under  the  Mitakshara  Law  a  son  is  equally  entitled  with  his 
father  as  well  to  the  profits  of  ancestral  property  as  to  the  property 
itself  from  the  moment  of  his  birth  or  adoption. 

The  father  and  the  son  under  the  Mitakshara  Law  are  in  the 
position  of  a  joint  Hindoo  family,  and  when  ancestral  estates  arc 
admitted  to  exist,  the  presufuption  of  law  is  that  all  the  property 
they  are  in  po.s.session  of  is  joint  propeity  until  it  is  shewn  by 
evidence  that  one  member  of  the  faniily  is  possessed  of  separate  pro- 
perty. The  burden  of  proof,  therefore,  is  on  the  member  alleging 
self-acquisition. 

Where  money  derived  from  ancestral  estates  is  invested,  before 
the  adoption  of  a  son,  in  tlie  purchase  of  immovable  property  which 
continues  to  exist  at  the  tinij  of  the  adopti<m,  the  adopted  son  has 
equally  a  vested  right  in  that  property  as  ho  has  in  any  other  simi- 
lar immovable  property  which  the  father  had  it  in  his  power,  before 
*i>o  oJnntinn  to  alienate,  but  which  he  did  not  alienate.*  Sudanund 

*  Thi.s  c.-xHC  is  to  V»o  f'uiinl  in  oxt<m.5o  in  the  Clmptcr  trcnting  of  pni  tition. 
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Mohapatiur  v.  Soorjo-monee   Dayee  auxl  others. — S.  W.  llcp.  Vol. 
XI,  p.  436. 

There  is  no  doubt  that  an  adopted  son  has  all  the  rights  and 
privileges  of  a  son  born. — Titikouri  Ckalcrubarii  v.  Dina  Nautk 
Banerjya  and  others. — S.  W.  R.  Vol.  Ill,  p.  49. 


Calcutta,  S.  I).  A.— T/^e  Utli  of  Jxdu,  ivS55. 

Jankce  Singh  (Phxintiff,)  Appelhvnt, 

vei*8us 
JnoTEE  Singh  and  others,  (Defendants,)  Respondents. 

Radhey  Singh,  Third  party. 

Ki^lit  of  iuheritance  of  parties,  who  had  got  t\Vi)-thir<U    by  decree  of  lower  Court,  held 
t-o  have  Lapsed,   as   their  father's  death  had  preceded  that  of  docoased,  who.=*o  estate 
^as  claimed. 

Baboo  Sumbhoo-nath  Pundit  for  Jankee. — Chutter  Singh, 
f^tlier  of  Shewuk  and  Khedum,  died  before  Birmo  Dutt,  therefore 
tbej  caanot  inherit  any  property  left  by  Birmo  Dutt.  Proof  of  this 
^  in  the  case  decided  in  1820.  Plaint  filed  in  1821  by  Jhakur 
and  Mohesh  Dutt,  Muneear  and  Ram  Shewuk  for  himself  and  Khe- 
dun,  his  minor  brother,  plaintiffs  ;  wihch  evinces  that  Cliuttor  Singh, 
father  of  Shewuk  and  Khcdun  had  demised  in  1821,  and  Birmo 
Dutt  died  in  1822. 

Judgment — 

Messrs.  B.  J.  Golvin  and  J.  II.  Patlon. — In  this  case   the   line 

of  argument  taken   by  Kishen   Kishore   Ghose   and   Mr.  Allan,  for 

Jl^otee  Singh,  is,  that  those  who  are  alive  at  the  time  of  the  widow's 

death,  and  not  those    who  are  alive  at  the  time   of  her  husband's 

deatb,    succeeded    to    the   inheritance ;    and   that    therefore  Jankee 

Singh,  Ram  Shewuk  Singh  and  Khedun  Singh  are  entitled  to  equal 

shares,  which,  as  their  client  Jhotee  is  in  possession,  will  leave  him 

in  possession  of  two-thirds  till  evicted  by  the  suit  of  Ram  Shewuk 

and  Khedun.     But  the  foregoing  decision  in  the  appeal  of  Jhotee 

was  given  on  the  ground  that  he  had  lost  all  title  by  the  death  of 

Lis  father    before    Brimo   Dutt,  and   upon    the  same  ground  Ram 

Shewuk  and  Khedun  Singh  have  lost  theirs,  as    the  death   of  their 
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father  l»eforo  Biimo  Dntt  lias  been  proved  by  a  plaint  filed  on  the 
ICth  of  July  1821,  in  wliich  Ram  Sliewuk  sued  with  others  for  him- 
self and  minor  brother  Khediiu,  which  lie  would  not  have  done  had 
his  father  been  alive  then.  As,  therefore,  their  right  of  inheritance 
had  Iapse<l*  onro,  it  cannot  accrue  to  them  again  by  the  circum- 
stance of  their  being  alive  when  the  widow  died. 

The  ({uestion.  thorefnro,  whether  the  heirs  alive  at  the  time  nf 
the  husband's  death  or  at  the  time  of  the  widow's  death  succeed, 
does  not,  in  our  opini(m,  arise  in  this  case.  We  reverse  that  part 
of  the  decision  of  the  Principal  Sutlder  Ameen  which  decrees  two- 
thirds  of  the  property  to  Ram  Shewuk  and  Khedun,  and  decree  the 
whole  of  it  to  Jankco  Singh,  with  costs,  wasilat,  &c. 

Mr.  A.  Dick. — The  (piestion  mooted  in  this  case  by  the  pleaders 
of  Jhotee,  was  not  entered    upon  yesterday  when   the  Court  held, 
as  a  ])oint    not   disputed,  that  Jhotee   Singh's  grandfather  having 
died  before   Birmo  Dutt,  Jhotee  could  not  inherit.     I  now  find  from 
the  authorities  referred  to,  and  the  precedent  of  this  Court,  Vol.  III. 
Select  Sud<ler  Reports,  pages  lOG  to  110,  that  the  heirs  of  the   hus- 
band, who  dies  childless    and    is  succeeded  by  his  widow,  have  no 
right  of  inheritance  until  after  the  death   of  the   widow;  and   that, 
therefore,    those    in    the   same   degree,   who  are  alive  at  the  time  o 
the  widow's  demise,  inherit  alike  e([ually,  without  advertence  to  th 
death  of  their  parent  before  or  after  the  decease  of  the  husband  o 
the  widow.     Such  is  the  doctrine  of  the   Dayabhaga  as  evinced  b 
Macnaghton,  and    the   precedent  he  cites:  and  the  Pundit  who  gav"  ^ 
the  Vyitva>^thd,  on  which  the  Principal  Sudder  Ameen  grounded  hi^^ 
decision,  has   informed  the  Court  that  there  is  no  difference  on  tln« 
point  between  the  Dayabhaga  and   Mit^kshari.     I  wouM,  therefore, 
uphold  the  decision  of  the  Principal  Sudder  Ameen."f" 

Jhotee's  claim    to  inherit  is  untenable  on  another  ground  tli«w 
that    on   which   the  Court   rejected   it,  viz.y   that  he  does  not  stanJ 
in  the  degree  of  propinquity.     But   Janket"*,   Shewuk   and   Kheduo 
do     to     Hirino     Dutt.—S.     D.    A.    Dec.     for     1855,    pp.    368    and 
380—382. 


•  See  Colebrooke's  Law  of  inli^ritance.  Chapter  If,  Section  iv,   Clause  8,   j>age  24? 
and  Elberling  page  78,  Soctiou  clxxvi. 

t  Mr.  Dick'.^  ju«lgnuMit  appears  to  be  in  strict  acoorclance  with  Hindoo  Law. 
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Calcutta,  S.  D.  K.—The  IV h  of  March  1858. 

Present : 

H-  T.  Kaikes,  J.  H.  Paiton,  and  A.  Sconce  Esq,,  Judges. 

Case  No.  199  of  1856. 

Baboo  Sheo-Suhae  Singh  and  others,  (Defendants)  Appellants, 

versus 
BULWUNT  Singh  and  others,  (Plaintifts,)   Respondents. 

Where  it  waa  alleged  on  one  side,  that  ^'8  daughters  son  is  J's  rightful  heir,  A's  n-m 
haviug  died  before  hia  father;  on  the  other,  that  A'a  son  survived  his  father,  and  that 
the  8on*B  widow  is  heir  through  the  son  to  A's  property  ;  decree  of  the  lower  Court, 
in  affirmation  of  the  former  alternative,  upheld. 

The   plaintiflF  in   this  case  sued  for  possession  of  certain  landed 
•property  in  succession    to  one  Dhirnj  Nnraen,  on  tlie  ground   that  he 
is  the  son  of  Phool  Coonwur,  Dhiraj  Naraen's  daughter.     His  alle- 
gation in    the   plaint  is  that  Dhiraj  Narjien  had  a  son  Dyal  Naraen, 
w\io  died  in  1214,  during  the  life-time   of  his   father,   and   that  the 
succession    consequently  reverted  to    the  fatlier  and  could  not  go  in 
the  line  of  his  son,  in  right  of  whom  the  defendants  claim  to  inherit. 
He  further  avers  that  Dhiraj  Naraen  at  his  death  was   succeeded   by 
his  widow  Wood wunt  Coonwur,   whose    name    was    recorded  as  pro- 
prietor of  the  estate    in   the  books  of  the  Collector  in  succession  to 
ker  husband,  and  who    again  was  succeeded    by  Phool  Coonwur  the 
mother  of  plaintiflF. 

The  allegation  in  defence  is  that  Dhiraj  Naraen,  who  died  in 
Assaurh  1222,  did  not  .survive  his  .son  Dyal  Naraen,  and  that  conse- 
^lently  Dyal  Naraen's  succession  was  not  cut  oflp,  and  that  at  his 
«eath  he  was  succeeded  by  his  widow  Eajbungshee  Coonwur. 

The   only   point  for    decision   in   this  case  is— whether  the  son, 

I^yal  Naraen  Singh,  survived  the    father,    Dhirnj   Naraen   Singh,  or 

wcc  versa.     It  is  admitted  on  all  sides  that  Dhiraj  Naraen  was  the 

common  ancestor  of  the  litigant  parties,   and   the   last  male  owner 

of  the  property  in  dispute.     The   lineal  descent,  therefore,  clearly 

ran  in  the  line  af  Dyal  Naraen,  and  if,  as  asserted  by  the  appellants, 

be  outlived  his  father,  the  (plaintiff,)  respondent  has  no  conceivable 

cause  of  action. 

Holding,  therefore,  that  the  evidence  on  the  record  and  proba- 
bilities of  the  case  as  divulged  therein  fully  warrant  the  presumption 
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tliat  Dyal  Naraeu  died  during  the  life-time  of  his  father,  we  see  no 
reason  to  interfere  with  the  judginout  of  the  lower  Court,  whicli 
we  hereby  confirni  with  costs  on  the  appellants. — S.  D.  A.  Dec. 
for  1858,  page  400. 

Claim  by  respondent  to  succeed  to  property  in  succession  to 
her  father  disallowed  in  reversal  of  the  judgment  of  the  lower  Court, 
as  her  father's  death  had  preceded  the  death  of  his  own  father, 
during  whose  life-time,  her  father  had  not  acquired  substantive  pos- 
session of  the  property  in  suit  as  owner  and  proprietor  in  his  own 
right,  so  that  it  could  not  descend  through  him  to  respondent — 
Mussis.  Rwpa  and  Jago^  and  Molaint  Dhaman  Oossain  v.  Musdi* 
Nouvatan  Kianvar. — S.  D.  A.  R.  for  1858,  p.  239. 


Calcutta,  S.  U.  A.— The  oth  of  April,  183G. 

Byram  Sing  and  Mitsst.  Suee  Pursoo  Komaree,  Appellants. 

versus 
Sheed-sahi  Sing  for  himself  and  Mahraj  Sing  minor  son  of 
Gunga-ram  Sing  deceased,  and  Tek-narain  Sing,  for  him- 
self and  Radha-nath  Sing,  a  minor.  Respondents. 

The  grandsons  of  the  original  acquirer  of  certain  property  sued,  diiridg  the  life-time 
of  the  latter,  their  paternal  uncle,  for  their  shares,  under  the  Hindoo  law  of  inherit* 
ance,  of  the  estate  acquired  by  their  common  ancestor.  Judgment  in  favor  of  the 
plaintiffs,  on  proof  that  the  original  acquirer  had  relinquished  his  title  to  the  pro- 
perty in  favor  of  his  sons. 

The  respondents  instituted  this  action  in  the  Zillah  Court  of 
Bhagulpore  against  Baboo  Bussawuu  Sing,  Byram  Sing,  Musst  Sree 
Pursoo  Komaree,  the  wife  of  Byram  Sing,  and  Bechoo-ram  Chow- 
dree,  to  obtain  possession  of  two-thirds  of  Mouzah  Chuk  Kishendeo 
and  others,  with  mesne  profits  thereon  during  the  period  of  dis- 
possession, under  the  following  circumstances. 

The  plaint  set  forth,  that  Baboo  Bussawuu  Sing  had  three  sons : 
Bhyro  Singh,  Byram  Sing  and  Gunga-ram  Sing.  Bussawun  Sing 
amassed  considerable  wealth  by  trade,  and  purchased  some  landed 
property.  He  lived  with  his  three  sons  as  a  joint  family,  giving  to 
Bliyro    Sing    the   superintendence    of  his   afifairs   at  home,  while  to 
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Byrara    Sing  he  comnritted    the   management   of  matters   in   the 
courts  of  justice   and  oher  public  offices.     On  the  death  of  Bhyro 
Singh  and  Gunga-ram  Sin^^  their  sons   lived   in   the   same   manner 
with  their  grandfather  and  incle.    Thus  in  the  property  of  Bussawun 
Sing  his  three  sons  had  an  eq^al  interest,  those   of  them   who  died 
being   represented   by    their  Vescendants    inheriting    per    stirpes. 
By  ram   Singh,    however,    to    th   great  injury  of  the  plaintiffs,  con- 
veyed a  part  of  the  property  to  h*  wife,  and  another   part   he   sold 
to  Bechoo-rara  Chowdree.     On  this' that  is  in  the  year   1236)    the 
plaintiffs   and   Byram   Shig   disagreq   and    separated,    the    latter 
ousting  the   plaintiffs   from    the    who.   of  the  property  which  had 
formed   the  estate  of  their  common  ancttor  Bussawun  Singh.     The 
plaintiffs   claim   two-thirds  of  the  estate  ncl  sue  accordingly.     The 
defendant  Byrara  Sing  repelled  the  claim  :  e  urged   that  Bussawun 
Slug  was  a  pauper;  that  the  entire  property^f  which  the  plaintiffs 
claimed  two-thirds,    had   been  acquired  by  hr^self;  that  supposing 
the  statement  of  the  plaintiffs  to   be  correct,    Lissawun   Sing    was 
still  aliv^,-  and   therefore   the   claim   could  not  ^  preferred  during 

liis  life-time. 

The  defendants  Musst.  SreePursoo  Comaree  aVd  Bechoo-ram 
Chowdree  replied  that  they  Veld  certain  portions  (f  the  property 
uader  conveyances  from  Byran  Sing, 

Bussawun  Sing  stated  in  a^jswer  that  the  property  hal  been  ac- 
quired by  himself;  that  he  lad  appointed  Bhyro  Sing,  his  eldest 
80O,  to  the  superintendence  of  he   house-hold   affairs,   and  Byram 
Sing,  his   second    son,    to  the  ffi^nagement  of  matters  in  the  public 
offices;  that  Bhyro  Sing  died  lea^ng  three  sons,  that  from   1231   to 
1235  he   lived  with  his  sons  and  gandsons  as  a  joint  family,  having 
made  over  to  them  the  whole  of  his -property  to  be  taken   possession 
of  by  them  per   capita  and  per  stt'^^es  as  if  they  had  inherited  it 
on  his  death;  that  then  quarrels  and  isagrecments   arose   between 
them,  and  that  he  then  urged  upon  tht^  a  division  of  the  property 
and  separation  of  tho   family ;  that  Byii^   Sing,   however,   would 
not  follow-  his  advice,  but  endeavoured  tvget  the  whole  estate  into 
his  own  possession  ;  and  that  he  (BussawunSing)   has   now    no    ob- 
jection to  agiee  to  the  claim  of  the  plaintiffs 

The  Zillah    '^i^'gc,  Mr.  C.  Harding,  was  of  opinion,    that    the 
statement   of  t'^^'  plaintiffs   in  regard    to  tb  property  having  been 
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acquired  with  a  trifling  exceptioa  by  Bussawtn  Sing,  and  to  the  fact 
of  his  and  his  sons  having  lived  together  asft  joint  undivided  family 
to    the  year  1235  was  clearly  proved.     Tl«re  could,  therefore,  be  no 
doubt  that,    under   the    Hindoo    law,    th3   sous   of  Bussawun    S'lu^ 
would   have  shared  equally  in  his  estat'  on  his  death.     That  he  wiws 
still  alive,  did  not,  iu  the   Judge's   or^^^ion,   constitute    any    bar    to 
the   present   action,   as  he  had  voh»^tarily  given  up  his  estate  to  be 
held  by  his  sons  the  same  as  they  ^vould    have   succeeded    to    it   in 
the   event   of  his   death  ;  and  **at>  therefore,  there  now  existed  no 
legal  objection  to  the  division  ^  ^^^  property  between   the   sous   of 
Bussawun   Sing   or   their   re'^'^sentatives.     The  Judge  accordingly 
gave  judgment  in  favor  of  K^  plaintiffs   for   their   full   claim,    with 
the   exception   of  a   sumf  P^^^   of  the    property  sued  for,  which,  it 
appeared  to  him,  had  be*^  actually  acquired  by  Byram  Sing. 

The  defendant  By^»^  Sing  and    Musst.   Sree    Pursoo    Komaree 
appealed  to  the  Sudd*'  Dewanny  Adawlut. 

The  Court  (pre«i"t    Mr.  R.  H.  Rattray)    confirmed    the   decree 
of  the  Zillah  Court— Sel.  Rep.  Vol.  VI,  p.  65. 

A  childless  widow,  having  formerly  relinquished  her  claim  over 
her  husband's  estate  in  consideration  of  a  certain  allowance  of 
money  and  Uud,  to  her  brother-in  law  and  his  heii*s,  endeavoured 
to  re-assort  ler  chiim  to  her  husband's  estate  when  her  brother-in- 
law  died  ciiildless,  on  the  plea  that  the  widows  of  her  brother-in- 
law  were  not  heirs  within  the  mealing  of  the  deed.  Claim  re- 
jected, the  relinquishment  having  been  to  heirs  generally,  and  the 
widows  being  heirs  for  the  time,  that  is  during  their  lives  and 
trustees  for  the  ultimate  heirs. —  ittsat.  Amarttt  v.  Duvga  Kxinwar 
and  others.— S.  D.  Dec.  for  185<  p.  245. 
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Calcutta,  S.  D.  \,—The  12th  of  June,  1852. 

Present : 

J.  R.  Colvin,  E-scj.,  Judtje. 

Radha-Binodk  Misser,  (Plaintiff,)  Appellant, 

verstis 
Keipa-Moyee  Debia  and  others,  (Defendants,)  Respondents. 

A  suit  brought  by  a  next  heir  for  posseasion  of  an  entate  on  the  ground  of  a  widow, 
¥rho  had  held  it  on  a  life-interest,  having  become  a  (eernllibashce,  or  having  relin- 
quished all  connection  with  wordly  affaii-s,  is  a  diatiuct  suit  from  a  former  one, 
brought  by  the  same  party,  seeking  possession  on  the  ground  of  the  widow  having 
injured  and  wasted  the  estate  by  unauthorized  alienations  ;  and  its  reception  and 
ioTestigation  on  its  own  alleged  new  circumstances  and  merits  are  not  barred  by  any 
decision  passed  on  the  former  suit. 

That  was  a  case  in  which  the  petitioner  originally   sued  during 

tho  Ufe-time  of   one  Tara-monee,   widow   of   Ram   Doolal  Roy,  oa 

tho  ground  of  her  having,   though    possessing  only  a  life-interest, 

injured  and   wasted   the  property  to  which  he  was  heir  with  title  of 

possession  upon  her  death,  by  unauthorized  alienations. 

He  then  instituted  the  present  suit,  claiming  all   the  estates   in 

oae  action   upon  a  distinct  ground,   viz.,  that  Tara-monee  having 

lelioquished  all  connection   with  worldly  affairs,    (having    become 

inrUc'i'dooniya,  or  teeruth-bashee,)   she  is  to  be  regarded  as  civilly 

dead,  and  that  he  has  a  right  to   sue  for  unrestricted  possession  as 

heir  upon  her  death,  and  not,  as  in  the  former  suit,  upon  the  special 

ground  of  restraint  of  waste^  and  with  a  condition  of  being  obliged 

to  afford  maintenance  to  Tara-monee. 

The  Principal  Sudder  Ameen  considers  that  this  suit  is    barred 
by  the  former  judgment  of  this  Court. 

This  is,  however,  erroneous.  The  present  suit  is  brought  upon 
alleged  new  circumstances  which  create  rights  not  existing  at  the 
lime  of  the  former  suit,  and  is  entitled  to  a  hearing  upon  its  own 
merits. 

The  decision  of  the  Principal  Sudder  Ameen  is,  therefore,  re  • 
versed,  and  the  case  remanded  to  his  Court  for  due  investigation. — 
S.  D.  A.  Dec.  for  1852,  p.  503. 
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See  the  cases  between  the  said  Had  ha- Ben  ode  Misser  and  others 
(  printed  at  pp.  595 — 60(3  of  the  Cal.  S.  D.  A.  Rep.  for  185C,)*  in 
which  the  Court  held  as  follows  : — "On  the  secofld  issue  the  Covirt 
was  of  opinion  that  as  tlie  appellants  had  not  denied  the  fact  of 
Taramonee  having  become  a  *  Byraghin*  in  the  Court  below,  it  was 
not  competent  to  them  to  do  so  now  ;  looking,  moreover,  to  the 
evidence,  before  it,  the  Court  agreed  with  the  Principal  Sudder 
Ameen  in  thinking  i\u\t  it  proved  satisfactorily  the  plaintifFs  allega- 
tion and  shewed  that  the  widow  Tara-monee  had  become  a  tecruth- 
bccahee,  and  had  renounced  the  world.  The  Court  was  unable  to 
discover  that  any  particular  acts  are  enjoined  by  the  Hindoo  religion 
to  render  a  renunciation  of  the  nature  valid,"f"  and  as  to  the  parti- 
cular cerenionios  necessary  for  her  becoming  a  Byraghin;  they  are 
so  unimportant  that  absence  of  uotice  of  them  cannot  weaken  the 
evidence  to  tlie  fact  of  Tara-monee  having  become  a  Byraghin. 
The  Court,  therefore,  was  of  opinion  that  the  objections  raised  in 
the  second  issue  to  the  present  suit  are  invalid.'* 

See  also  Sreemotee  Jadoo-monee  Debee  v.  Saroda  Prosunno 
Mookerjea  and  others  (printed  at  page  120  of  Bulnois'  S.  C.  Reports 
Vol.  I.,  and  at  page  190  of  the  Vyavastha  Darpana,  2nd  edition,)  in 
which  the  Court  (on  tlio  authority  of  Macnaghten  as  well  as  the 
above  case,)  said  :  **  It  is  clear  that  on  the  occasion  of  a  widow  be- 
coming a  Byraghin  the  estate  would  at  once  descend  to  the  nearest 
heirs  living  at  the  time." 


♦  HMiM  :»l»i)Vf  case  i.-j  al.-ro  to  ha  found  iu   the   Section    relative    to    wMow'u  siicce&siou 

t    Viife  Part  I  of  thi8  work. 
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Agra,  S.  D.  A.— The  oth  of  Avgusf,  1803. 

Present : 

W.  Edwards,  Esq.,  Judge,  F.  B.  Pearson,  Esq.,  Ojfg.  Extra  Judge. 

SOORJA  (  Plaintiff, )  Appellant, 

versus 
Bhowanee  Deen  {  Defendant, )  Respondent. 

Decision  of  the  Ci)urt  of  first  instance  uphol<l,  in  preference  to  that  of  the  lower  ap- 
{lellate  Court,  which  awarded  to  the  defendant  an  inheritance  which  he  had  bcforo 
tli^wDcd  and  repudiated,  when  desirous  of  avoiding  the  liabilities  connected  there- 
with. 

The  fullowing  is  the  Judge's  decision  transcribed  at  length :  — 

Soorja,    plaintiff,    claims  the  landed  property  of   his   deceased 

u  iide,  on  the  score  of  his  being  his  heir,  to  the  exclusion  of  Bhowaneo 

•en,  defendant,  his  uncle's  brother.     Bhowanee  Deen    declares  that 

orja,  according    to    Hindoo    law,    has  no  right   of  inheritance,  iu 

P«"C2ference  to  him,  (  defendant, )  the  deceased's  brother. 

Plaintiff  files  in   Court  copy  of  a  demurrer  made  by  defendant 

^^    another  case,  in  which  he  declares  Soorja,  plaintiff,  to  be  his  de- 

^^^i^sed  uncle's,  that  is  Ram-persad's,  heir,  and  that  he    (defendant) 

"^^-3  nothing  to  do  with  him,  and  contends  that  this  paragraph  in  the 

<*^i3iurrer  is  tantamount  to  '  the   consent  of  the    members   of  that 

» 

^*^i«ily  to  which  it  (the  property)  belongs.'  The  Moonsiff  takes  that 
vie\v  of  the  case,  and  decrees  for  plaintiff.  Defendant  appeals,  and 
"is  appeal  is  affirmed,  and  decree  reversed  with  costs. 

The  special  appellant  urges  :  1st,  that  whereas  the  (defendant) 
r^55pondent  once  acknowledged  appellant  (Soorja)  to  be  the  heir  of 
Raui-persad  in  Court,  declaring  himself  to  have  no  concern  with 
the  latter^s  estate,  he  cannot  claim  now,  contrary  to  his  former  ad- 
^i'Ssion,  to  be  the  heir  of  the  said  Ram-pershad  ;  and  2ndly,  that 
*PP<ilIant  is  also  shewn  to  be  the  legal  heir,  under  the  Vyavasthft 
^"Pplied  by  the  Suddcr  Pundit. 

Judgment — 

The  second  objection  is  untenable,  but  we  admit  the   validity  of 
"^  first  on  referring  to  the  petition  filed  by  Bhowaneo  Deen,  on  the 
'^^n    of  Februarv    IS.")!).     In    the    former    case,   to  which  the  lower 
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Courts  have  adverted,  we  find  that  having  been  .impleaded  as  Ram 
Persad's  heir,  he  denied  that  he  was  such,  or  had  succeeded  to  any 
portion  of  the  estate  left  by  that  person,  and  declared  the  present 
(plaintiff  appellant  to  be  his  heir,  in  terms  equally  distinct  and  un- 
qualified. It  would  be  contrary  to  judicial  usage  and  precedent,* 
as  well  as  to  the  principles  of  equity,  to  allow  the  (defendant)  res- 
pondent to  claim  or  to  hold  for  his  own  benefit  tin  inheritance  which 
he  disowned  and  repudiated  when  desirous  of  avoiding  the  liabilities 
connected  therewith.  Whether  or  not  therefore  the  plaintiff  be  the 
leffal  heir  of  his  maternal  uncle,  we  conceive  that  his  claim  must  be 
recognised  as  good  against  the  (defendant)  respondent,  who  having 
himself  admitted  it  to  be  so,  is  precluded  from  contesting  it.  We 
therefore  uphold  the  decision  of  the  Court  of  first  instance,  and  set 
aside  tliMt  of  the  lower  appellate  Court.  The  appeal  is  decreed  witl^ 
costs.— Agrn,  S.  D.  A.  Dec.  for  1863,  p.  173. 


Calcutta,  S.  D.  A.-^The  \7th  of  March,  1812. 

BuLRAJ  Rat,  (pauper,)  appellant, 

versus 
PiTRTAUB  Rai  and  others.  Respondents. 

a,  b.iving  borrowed  money  of  B,  i>lc<lges   cert.aiii   lands  to  him,  and  goes  on  a  piligrizD' 
nge      After  50  years,  in  which  A  is  not  heard  of,  his  heir   sues  to  recover  the  land  on 
payment  of  the   amount   borrowed  ;  adjudged  on  presumption  of  A's  death,  and  iht 
claim  not  being  barred  by  the  rule  of  limitations. 

This  was  an  action  brought  by  Bulraj  Rai,  on  the  IGth  of  De- 
cember 180G,  in  the  Zillah  Court  of  Goruckpore,  to  recover  from  the 
respondents,  possession  of  three  beegahs,  nineteen  bis  was  of  landi 
situate  in  mouza  Jokce,  pergunnah  Deogang ;  the  yearly  produce  of 
which  was  estimated  at  five  rupees. 

It  was  stated  in  the  plaint,  that  Ajubec  Rai,  the  plaintiflTs  uncl^» 
had  pledged  the  lands  in  dispute  to  the  defendants'  grandfather  for 
five  rupees,  under  a  general  condition,  that  whenever  he  slioul*> 
repay  the  money,  he  should  be  entitled  to  redeem  the  land  ;  that  the 


•  See  caiic  No.  23  of  1853,  decided  by  the  Sudder  Dewanny  Adwalut,  North  Weiteni 
Provinces,  on  Cth  July  1853,  Shook -dt'o  Dass,  and  Mtidun  Mohnn,  ''Defendant s'i  Aj^- 
lants,  vcViiHii  Amecn-ood-dccn  and  others,  (phiintiffs.)  KeH£K)udcnt^. 


Chap.  i.  ]  HERITABLE  RIGHT,  &c.  29 

plaintiff,  as  heir  to  lus  uncle  (who,  not  having  been  heard  of  for  fifty 
or  sixty  years,  must  be  presumed  to  be  dead,)  had  offered  to  pay  the 
amount  of  debt ;  but  that  the  defendants  having  refused  to  accept 
of  it,  and  to  restore  the  land,  he  now  sued  to  compel  them  to  do  so. 
The  deed  under  which  the  defendants  claimed   to  hold  the  land 
in  dispute,  and  which  was  filed  by  them   in  the  cause,  was   in  the 
following  words  : — "  I,  Ajubee  Rai,  have  given  in  trust  (orig.  sompa) 
my  land,  to  Soobuns  Rai,  with  all  the  right  I  possess  therein  :  when 
I  come  back,  I  shall  receive  it  again,  but  till  I  come   back  it  will  re- 
main in  trust  famanut)  with   Soobuns  Rai.     If  any  one  in  my  ab- 
sence shall  demand,  let  him  not  obtain  it." 

The  above  deed  was  dated  the  9th  of  Kartick  of  the  year  1807 
Stmhnt,  answering  to  the  year  1751-52.     It  appeared,  that,  Ajubee 
Rai,  the  plaintiffs  uncle,  had  never  returned  from  th^  pilgrimage 
above  mentioned,  nor  had  he   been   heard  of  since.      The  Zillah 
Judge  observed    in   his   decree,   that   the  above  deed  was  merely  a 
deed  of   trust  or  deposit  (anianut-na^nah),   that   the   defendants 
having  held  possession  of  the  land  under  such  deed ;  the   limitation 
of  twelve  years  could   not  be  considered  under  Clause  1,  Section  3, 
Regulation  2,  1805,  as  applicable  to  the  claim  of  the  plaintiff;  and 
Aat  the  plaintiff   being  sole  heir  of   Ajubee  Rai  (since  whose  de- 
parture more  than  fifty  years  had  elapsed  without  any  information 
of  his  being  alive  having  been  received),  was  entitled  to  recover. 
PoBsession  of  the  disputed  lands  was  adjudged  accordingly  to  the 
plaintiff,  on  payment  of  five  rupees,  the  sum  in   which  Ajubee  Rai 
had  been  indebted  to  the  defendants'  grandfather. 

On  appeal  to  the  Provincial  Court,  that  Court,  in  a  decree 
reciting  that  clause  1,  Section  3,  regulation  2,  1805,  was  not  appli- 
cable to  the  present  suit,  reversed  the  decree  of  the  Zillah  Court, 
^d  dismissed  the  claim. 

On  petition  to  the  Sudder  Dewanny  Adawlut,  the  Court  called 
on  the  Provincial  Court  to  state  at  length  the  grounds  of  their  opinion. 
On  a  further  petition  to  the  Sudder  Dewanny  Adawlut,  the 
Court  (present  J.  H.  Harington  and  J.  Stuart,)   admitted  a  special 
appeal,  and  reversing  the  decree  of  the  Provincial   Court,  affirmed 
that  of  the  Zillah  Judge,   adjudging  possession  to  the  appellant  on 
payment  of  five  rupees.     Costs  of  suit  in  all  the  Courts   were   made 
jMivablo  by  the  respondent. — Scl.  S.  D.  A.  Rop  Vol.  II,  p.  4. 
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Calcutta,  S.  D.  A.— T/te  22nd  of  June,  1863. 

Present : 

Tlic  Honorable  E.  Jackson  and  the  Honorable  A.  A.  Rober 

'puUne  Judges, 

Regular  appeal  from  the  decision  of  Roy  Tai^uk-iiauth*  Bidi(u 
Principal  Sudder  Ameen  of  Bchar,  dated  the  llth  of  March  '. 

MiTSST.  Mankee  Coer,  (Defendant,)  Appellant, 

versus 
KiiEDOO  Lall,  (plaintiflf,)  Respondent. 

Acconling  U)  the  Hindoo  law  a  person   who   \\xa  not   been   heard   of  for   mo 
twelve  years  in  to  be  presumed  as  dea<l. 

The  appeal  arises  out  of  regular  appeal.  No.  532,  tliis  da; 
posed  of,  in  which  appellant  is  one  of  the  defendants,  respoude 

We  have  lield  in    concurrence    of  the   lower   Court,    tha 
appellant's   husband    Gopaul   Chand  not  having   been  heard 
the  hist  12  years  or  more,  must,  according  to   Hindoo  law,   b 
bidercd,   dead,  and   that  appellant  is  not  entitled  through  h 
band    to   any    share   in    tho   estate   of  her  deceased  father 
Choonee  Lall ;  but  that  she  is  entitled  to  a  sufficient  maiuf 
which  is  to   be  awarded  her  in  execution  of  the  decree  pro 
in  favour  of  Khcdoo  Lall  in  case  No.  232. 

Appeal  dismissed  with  costs. t — S.  D.  A.  Dec.  for  18G3, 


•  This  should  be  •'Tani  Caunt,"  but  sic  in  orij. 


t  It  is  not  sUtetl  in  this  case  what  was  the  age  of  the  missing  person  a 
left  his  family.     T-ut  bi»ing  a  resident  of  Bohar  he  must  have  been  supix>8ed 
latter   peritni  of  life,  as  otherwise  in  a  jirovince  other  than  Bengal  a  missin; 
not  bo  presumed  as  dea<l  at  the  expiry  of  12  years  from   the  <l.ite   of  his 
See  th'i    Vmviiithtii   ami   the   ivmarks   and  notes  relative  to  the  above  in 
work. 
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Agra,  S.  D.  k.~The  \9th  of  March,  18G2. 

Present : 

M.  R.  Gubbins,  Esq.,  J.  Lean,  Esq.,  and  A.  Ross,  Esq.,  Judges^ 

W.  Wynyard,  Esq.,  and  W.  Edwards,  Esq., 

Offg.  Extra  JuAgea, 

DiLRAJ  KoONWUR,  female,  (Defendant,)  Appellant, 

ver8\i8 
SoOLTAN  KooNWUR,  female,  ( Plaintiff, )  Respondent. 

«1(1  contrary  to  an  opinion  delivered  by  the  Hindoo  law  officer  of  the  Court,  that 
where  tl^  inheritance  of  a  deceased  person  was  contested  between  his  widow  on  the 
one  side,  and  the  widow  of  a  son,  who  had  died  diiriog  his  father's  life-time,  on  the 
other ;  the  latter  has,  under  Hindoo  law,  no  right  of  share  in  the  inheritance, 
l>ut  a  right  of  suitable  maintenance  only,  and  right  to  any  personal  property  of  which 
lier  husband  had  possession  during  his  life. 

The  Judge's  decision  was  recorded  in  the  following  terms: — 

Plaintiff  sued   to  establish   her  own  sole  right,  to  (  without  the 

^o-rtnership  of  defendants,)  the  separated  Puttee,  Ajeet  Singh,  Ta- 

looqua  Bhadaol,   on   the   ground   that  she  as  the  widow  of  Ajeet 

Singh,  who  died  without  other  heirs,  is  the  sole  heiress,  and  that  de- 

iendant,   the   childless  widow  of  Ajeet's  son  who  died   before   his 

lather  without  even  having  had  possession,  has  no  right  to  the  estate 

left  by  Ajeet  Singh. 

Dilraj  Koonwur  pleaded  that  the  property  being  hereditary,  the 
father's  and  the  son's  rights  were  equal. 

The  Principal  Sudder  Anieen  decided  that  they  were,  and  gave 
plaintiff  a  decree  for  half  the  estate  claimed,  only  dismissing  the 
claim  to  the  other  half.     Against  this  decision  the  appeal  is  brought. 

Judgment — 

The  case  having  been  brought  up  before  a  full  bench,  the  ma- 
jority of  the  Court,  Mr.  Wynyard  alone  dissenting,  proceed  to  record 
jndgraent. 

The  Court  observe  that  the  appellant   rests  her  case   upon  the 

opinion   now   delivered   by  the  law  officer,  and  can  adduce  neither 

precedent  nor  other  ruling  of  the  Court,  nor  any  other  authority   in 

support  of  it. — On  the  other   hand,   the   Respondent    adduces   the 
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following  proofs,  to  shew  that  this  point  of  Hindoo  law  is  not  an 
open  one,  but  that  besides  being  clearly  laid  down  in  Macnaghteu's 
work,  it  has  been  ruled  by  several  precedents  in  accordance  with  the 
Judge's  decision.  Respondent  refers  first,  to  Macnagh ten's  Hindoo 
law,  Volume  I,  page  32,  where  it  is  ruled,  that  "according  to  the 
law  as  current  in  Benares,  in  default  of  the  sou,  and  son's  sou  and 
grandson,  the  widow  (supposing  the  husband's  estate  to  have  been 
distinct  and  separate,)  succeeds  to  the  property  under  the  limited 
tenure  above  specified." 

Here,  he  urges  **  the  inference  is  clear,  that  next  in  default  of 
male  issue  the  widow  inherits." 

Secondly^  Macnaghteu's  Hindoo  law  Volume  II,  page  106, 
where  it  is  ruled  that  **  a  son's  widow  has  no  legal  claim  of  inheri- 
tance."— In  the  case  there  detailed,  in  which  A  represented  a  father, 
and  B  one  of  his  sons,  the  Pundit's  answer  ruled  that  "  the  right 
of  B  to  the  property  left  by  A  is  barred  by  reason  of  his  having 
died  during  his  father's  life-time.  His  widow,  therefore,  is  not  en- 
titled to  any  share  in  the  property  of  her  deceased  husband's  father. 
She  is  entitled  to  receive  maintenance,  therefore,  and  to  take  by 
inheritance  during  her  life,  any  property  of  which  her  husband  had 
possession  during  his  life." 

The  ruling  here  must  be  admitted  to  be  altogether  inconsistent 
with  the  Vyavasthd  of  the  Pundit  now  given.  Nor  is  the  principl 
of  this  affected  by  the  different  status  in  the  case  as  put  in  Mac~ 
naghten,  and  as  now  before  us,  in  respect  to  the  non-existence  in  tho 
present  case  of  other  issue  of  A.  For  the  ruling  is  absolute,  thait 
the  right  of  Bis  barred  by  reason  of  his  having  died  during  his 
father's  life-time. 

The  respondent  next  refers  to  a  precedent  of  the  Calcutta  Court 
of  Sudder  Dewanny  Adawlut,  Case  No.  179,  dated  the  17th  of  No- 
vember 1853,  Munee-molmn  Bose  &c.  defendants,  appellants,  wherein 
we  find  that  it  is  clearly  ruled  that  "  under  the  Hindoo  law,  on  a  sou 
dying  before  his  father,  the  son's  widow  is  precluded  from  claiming 
ancestral  property  as  heir  to  her  husband."  In  that  case,  the  J 
Calcutta  Court  ruled  as  follows  :  "  We  hold  that  the  plaintiffs  claim 
is  altogether  inadmissible  under  Hindoo  law,  by  which,  a  son  dying 
before  his  father,  the  son's  widow  is  precluded  from  claiming  ances- 
tral properly  as  heir  to  her  husband." 
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Lastly,  the  respondent  quotes  a  decision  of  a  full  bench  of  this 

Court  dated  14th  March  1859,  Nos.  185  &  186,  Mussummat  Bhooriya 

Ooman  Koonwaree,  defendant,  appellant,  where  it  was  ruled   (see 

judgment  at  page  55^)  that  "the  widow  of  the  son,  who  died  in  the 

X  ife-time  of  his  father,  has  no  share  in  the   inheritance   of  ancestral 

roperty." 

We  observe  that  in  the  last  quoted  precedent,  the  widow,  whose 

I  aim  vras  disallowed,   was  the   relict   of  an  elder  son  who  had  died 

-cjring  his  father  s  life-time  ;  and  was  arrayed  against  her  sister-in- 

ifc-w,  the  widow  of  a  younger  son,   who  had   survived  the  common 

€her.     The  dase  before  us,  is  a  fortiori  one  agaiust  the  defendant, 

f^oir  she  is  arrayed  not  against  her  sister-in-law,  but  against  mother- 

iKH.— law,  the  widow  of  her  deceased  husband's  father. 

We  thus  find  that  the  ruling  laid  down  in  Macnaghten's  Hindoo 

LflS^w  and  the  two  clear  precedents  of  this,  and  the  Calcutta  Court, 

al%Lnn  the  principle  that  the  widow  of  a  son  who  died  in  his  father's 

\if"<e-time  cannot  claim  a  share  in  hereditary  property,  wliile  in  sup- 

l^rt  of  the  Contrary  ruling,  there   exists  only   the   unsupported  opi- 

liion  of  the  Court's  present  law  officer. 

We  are  clearly  of  opinion  that  the  weight  of  authority  is  alto- 
gether on  the  side  of  the  plaintiff,  respondent. 

We  accordingly  affirm  the  decision  of  the  Judge  in  favor  of  the 
fWuitiff,  respondent,  and  dismiss  the  appeal  with  costs ;  reserving, 
Wever,  iu  favor  of  the  defendant,  appellant,  what  the  Judge  has 
omitted  to  do,  viz.,  the  right  of  a  suitable  maintenance  out  of  the 
Pwperty  left  by  her  father-in-law,  Ajeet  Singh,  together  with  any 
peisooal  property  of  which  her  husband  had  possession  during  his 
life. 

Mr.  W,  WynyardJa  opinion. — I  am  of  opinion  that  the  decision 
of  the  Judge  should  be  reversed.     The  Sudder  Pundit  has  declared 
^  ■"*    ■    ^h&t  Hindoo  law  in  the  particular  case,  which  was  put  to  ^hitn  in  the 
•Jinexed  question,  is  as  follows : — 
*^^  *  ^       Qtustion, — A,   a  Hindoo  died  leaving  as  his  sole  heirs  B,  his 
^idow,  (second  wife)   and  C,  the   widow  of  D,  his  sou  by  a  former 
^ife.    D,  having  died  in  his  father's  life-time,  in  what  proportions 
ios:  ~  ^  are  B,  and  C,  entitled  to  share  in  the  hereditary  property  ? 
^  *"*^  ^^       Answer. — '*  In  the  same  way  as  father  and  son  possess  rights  in 
property,  so  where  neither  of  the  female  claimants  have  issue  their 
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right  is  equals  because  both  are  bound  to  offer  the  puid  at  the  obs 
quial  ceremonies  of  their  deceased  busbauds^  aud  their  busbaui 
fathers,  &c.  Therefore,  are  they  entitled  to  the  share  of  their  hi 
bands,  neitlier  can  nell  or  transfer  without  the  consent  of  the  oth< 
except  for  the  purpose  of  performing  the  shriulh  of  the  liusbat 
Given  according  to  the  Mitdkshara." 

The  Pundit  hoKls  that  there  is  one  law  for  a  dausrhter-in-h 
claiming  against  her  mother-in-law,  when  there  are  no  other  hei 
and  another  law  when  there  are  other  parties  who  have  a  title 
succeed.  Tliere  is  to  my  mind  a  marked  distinctioa  between  t 
present  case  and  all  the  cases  quoted,  aud  as  nothing  that  has  be 
adduced  in  argument,  or  produced  in  proof,  convinces  me  that  t 
Hindoo  law  as  laid  down  by  the  high  authority  of  the  Pundit 
this  Court  is  not  correct,  I  would  accept  it  and  reverse  the  decisis 
of  the  Judge.*— A.  S.  D,  A.  Dec.  for  1862,  p.  240. 

Claim  to  ancestral  family  estates  and  pei*sonalty  upheld  in  a 
peal  on  the  rule  of  Hindoo  Law,  by  which  the  widow  of  a  sou,  wl 
dies  in  the  life-time  of  his  father,  is  excluded  from  a  share  in  tl 
inheritance,  although  entitled  to  maintenance. 

llegistratiou  in  the  Collector's  office  of  the  widow's  name  jointi 
with  that  of  the  surviving  son,  after  the  father's  death,  held  to  con 
vey  no  title  to  half  the  estate,  real  and  pereonal,  of  the  ancestor 
failing  proof  of  an  agreement  to  that  effect,  or  acquiescence  in  sucl 
agreement  by  the  widow  of  tlie  son,  w^ho  survived  his  father. 

•  The  falaoy  i)f  the  Piuulit'a  opinion  will  be  detected  by  the  perusal  of  the  fi^« 
ing  principle  : — "  but  it  is  perfectly  intelligible  that  upon  the  principle  uf  sanriTonhij 
the  light  of  the  co  p;irceuers  in  an  undivided  estate  should  override  the  widow's  righU 
Buocesiiion  whether  based  up«»n  the  spiritual  doctrine  or  upon  the  doctrine  of  •urnTOi 
ehip."  '*  According  to  the  principled  of  Hindoo  law,  there  is  co-p.ircenership  betww 
the  difForent  uienibors  of  a  united  f.imily,  and  survivorship  following  upon  iu  Tbanl 
community  of  interest  and  unity  of  ix>ssesaion  between  all  the  mem'oera  of  the  ftfsfl] 
and  upon  the  death  of  any  one  of  them  the  other  may  well  take  by  surviTordup  tin 
in  which  they  h  ul  during  the  deceased's  life-time  a  common  interest  aud  oomno 
j>oa8ossiou."  Privy  Council.  Vidi.  Moore's  India  Api>eaU  Vol.  IX,  p.  tJll,  aud  Satbe 
land's  Privy  Council  Judgments,  p.  .'>30.  The  above  is  the  correct  principle  o£  ti 
Hindoo  law  ivs  current  in  ail  the  &ch<»ols  except  the  Bengal  schuoL  Had  an  andiTidf 
bn>ther  or  bix^ther's  son  survivevl  the  deceased  instead  of  his  father  (befoK  whoa  b 
right  w;is  rather  inchoate,)  even  in  that  case,  that  parcener  would  have  excluded U 
widow  and  taken  by  light  of  survivorship.  In  the  present  cxae  the  undivided  bAt 
having  survivevl  his  s«.>n.  what^^ver  light  tlie  deceased  eon  had  bj  birth  devolved o 
aud  vested  in,  the  survivor  to  the  exclusion  of  his  (the  son's)  widow.  Subeequottt) 
the  father  having  dieil  leaving  his  own  widow,  the  latter  inherited  from  him  bj  itoi 
i)f  there  being  no  ct>  {vii-cener  of  her  husband  the  last  male  au.l  aole  owu«r  of  tlw  p 
|>erty  in  dispute,  and  his  daught«r-in-law  having  uo  right  by  birth  to  repreaent  1 
husbriud,  or  U*  inherit  fioui  her  father-in-law.  The  groiuds  ux^ou  which  the  abi 
|tiinciple  is  baseil  arc  to  be  found  iu  Pait  1,  SecL  L  of  thhi  work. 


I  - 

t 
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Claim  to   certain  estates,  purchased  in  the  name  of  the  son 

ii^ho  died  in  his  father's  life-time,  by  his  wido\^,  rejected  on  failure 

of  proof  that  the  purchase  conveyed  a  houA  fide  separate  title  to  the 

ison,  the  father  having  been  registered  as  proprietor  after  the  son's 

cl^ath,  and  the  presumption  being  that  the  legal  and  beneficial  inter- 

C  remained  in  the  father. 


^ 


Widow  of  the  son,  who  died  during  his  father's  life-time,  entitled 
to    maintenance  out  of  the  estates. 

Decree  of  lower  Court,  awarding  refund  of  monies  paid   by  the 
Court  of    Wards    as   maintenance,    modified. — Mvsst.    BhooHycJi 
OoTnan  Coonwaree  v.   Doolhun  Kkem-hurun  Coonxvaree, — Agra  S. 
I>-  A.  Dec.  for  1859,  p.  52. 

There  being  a  community  of  interest  and  unity  of  possession  be- 
tween all  the  members  of  a  united  family  having  common  property, 
it  follows  that,  upon  the  death  of  any  one  of  them,  the  others  may 
^ell  take  by  survivorship   tluxt  in  which  they  had  during  the  de- 
ceased s  life-time,  a  common  interest  and  common  possession. 

But  the  law  of  partition  shows  that,  as  to  the  separately  ac- 
<iuired  property  of  one  member  of  a  united  family,  the  other 
Members  of  that  family  have  neither  community  of  interest  nor 
^nity  of  possession.  The  foundation,  therefore,  of  a  right  to  take 
such  property  by  survivorship  fails  ;  and  there  are  no  grounds  for 
postponing  the  widow's  right  to  inherit  it  to  any  superior  right  of 
the  oo-parceners  in  the  undivided  property.  Katiama  Nauchear 
V.  The  Rajah  of  Shiva-gungah. — Privy  Council.  Moore's  India 
^n^eals.  Vol.  IX,  p.  610.  Sutherland's  Privy  Council  Judgments, 
p^520. 

The  sound  rule  to  lay  down  with  respect  to  undivided  or  im- 
partible ancestral  property  is,  that  all  the  members  of  the  family 
who  are  entitled  to  unity  of  possession  and  community  of  interest, 
tocordiog  to  the  law  of  partition,  are  co-heirs  irrespective  of  their 
ihgrees  of  agnate  relationship  to  each  other,  and  that  on  the  death 
of  one  of  them  leaving  a  widow  and  no  nearer  aapindaa  in  the 
male  line,  the  family  heritage,  both  partible  and  impartible,  passes 
>  the  survivor  or  survivors,  to  the  exclusion  of  the  widow.  But 
hen    her   husband   was  the   last   survivor,  the  widow's  position  a» 
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heir,  relatively  to  his  other  undivided  kinsmen,  is  similar  to  h 
position  with  respect  to  his  divided  or  self  and  separately  acquir 
property. — SH  Rajah  Agenumula  Oavuridivamma  Oaru  v.  i 
Rajah  Agenumula  Rumanodra  Oaru.  6  Mad.  H.  C.  Rep.  p.  J 

When  it  is  sought  to  exclude  female  heirs  in  succession  to 
husband  or  father,  under  the  Mitikshard,  on  the  ground  that  t 
estate  was  joint,  it  must  be  shown  to  have  been  so  at  the  time 
his  death,  and  not  merely  at  the  time  of  a  predeceasing  brother,  w 
was  father  of  the  complainant. — Muaat.  Pitam  Kumvar  al 
Moran  Bihi  v.  Joy  Kishen  Das,  and  others. — S.  W.  R.  Vol.  ^ 
page  101. 

According  to  the  Mit^ksharA  law,  a  conveyance  or  transfer 
joint  property  by  one  member  of  a  family  is  illegal  without  the  c( 
sent  of  the  other  members. 

By  the  same  law,  widows  have  no  part  in  their  husband's  jo 
estate,  and  the  mere  fact  of  the  husband  having  treated  a  prope 
as  his  own,  so  far  as  to  mortgage  it  during  his  life-time,  is  no  s 
ficient  reason  for  the  conclusion  that  the  property  was  his  separ 
property,  and  as  such  descended  to  his  widows. 

According  to  the  same  law,  an  estate  cannot  be  burdened  w 
the  debts  of  one  of  its  joint  owners  after  that  person's  decease. 
Leivis  Cosserat  v.  Siulabert  Persad  Sahoo. — S.  W.  Rep.  Vol.  I 
page  210. 


Admitted  legal  opinions. 


Retirement  from  the  world  operates  s»  natural  death. 

Q.  A  person  dies,  leaving  a  widow,  and  two  sons  of  his  brothi 
the  widow  is  living,  but  has  quitted  the  ordei;  of  a  housekeep 
and  retired  from  the  world.  She  had  not  executed  any  deed  eiti 
of  gift  or  sale  in  favor  of  her  husband's  nephews.  In  this  case, 
they  entitled  to  the  property,  by  reason  of  the  extinction  of  I 
temporal  affections  ? 
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If  the  widow  have  really  relinquisbed  her  right  to  her  hus- 
band's property,  and  quitted  the  order  of  a  house-holder,  her  hus- 
band's brother's  sons  become  entitled  to  the  property  left  by  her, 
notwithstanding  the  fact  of  her  not  having  made  any  provision  in 
their  favour.* 

aty  of  Dacca,  June  16^,  1823.— Macn.  H.  L.  Vol.  II,  Chap, 
iv.  Case  iii. 


Retirement  from  the  world  \b  civil  death,  according  to  the  Hindu  law. 

Q.  Is  a  Brahmin,  whose  eldest  brother,  leaving  his  ancestral 
and  self-acquired  property  in  joint  state  with  him,  had  entered  into 
the  order  of  a  religous  student,  and  is  still  living,  competent  to  make 
a  Verbal  gift  of  the  whole  undivided  estate  to  his  daughters,  or 
otherwise  ? 

R.  When  the  eldest  brother,  having  left  the  order  of  a  house- 
keeper, entered  into  that  of  a  religious  student,  his  right  to  the 
paternal  estate  became  extinct ;  therefore  the  gift  of  the  undivided 
property  made  by  the  younger  brother  to  his  daughters  is  legal  and 
Talid. 

Authoritiea. 

The  text  of  Vamahtha,  as  laid  down  in  the  Ratndkara  and  other 
l)Ooks  of  law.  '•  They  who  have  entered  into  another  order,  are  de- 
"barred  from  shares." 

ZillaJi  Burdwan,  January  loth,  1817. — Macn.  H.  L.  Vol.  II, 
Chap,  viii,  case  xxv. 


The  wife  of  a  person  who  has  been  missing  for  55  years  has  no  right  to  claim  his  share 
of  the  joint  property,  according  to  the  law  of  Benares.  But  has  a  right  according  to 
the  law  of  Bengal. 

Q.  A  person  had  a  family  by  two  wives,  namely,  by  the  first 
wife  a  son,  and  by  the  second  two  son.s.  These  three  brothers  con- 
tinued to  live  together  as  a  joint  and  undivided  family ;  and  some 
time  after,  one   of  them,   being   the    issue   of  the  first  wife,  pro- 

*  Retirement  from  the  world  is,  according  to  the  Hindu  law,  a  species  of  ciVil  death. 
on  which,  as  in  the  case  of  natural  dissolution,  the  righto  of  the  heirs  immMiately  begin 
to  exist.— Note  by  Macuaghten. 
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ceeded  to  a  foreign  country,  and  no  intelligence  concerning  him  has 
been  received  for  the  period  of  fifty-five  years,  during  which  time 
hifi  wife  lived  under  the  protection  of  his  brothers,  who  managed 
the  estate  as  before.  Now  the  wife  of  the  missing  person  claims 
the  share  of  her  husband.  In  this  case,  is  she  entitled  to  her  hus- 
band's legal  share,  or  only  to  her  proper  maintenance  ? 

R.  Supposing  the  wife  of  the  missing  person  to  have  lived 
with  her  husband's  brothers  as  a  joint  and  undivided  family  for  the 
period  of  fifty-five  years,  her  claim  is  inadmissible  and  illegal, 
according  to  the  law  of  Benares. 

AuthoHties, 

Boudhdyana,  after  premising,  *'  a  woman  is  entitled,  &a"  pro- 
ceeds, "  not  to  the  heritage  ;  for  females,  and  persons  deficient  in 
an  organ  of  sense,  or  member,  are  deemed  incompetent  to  inherit." 

It  should  not  be  argued,  that  the  wife  of  a  missing  person,  re- 
garding whom  intelligence  has  not  been  received  for  fifty-five  years, 
has  any  right  to  her  husband's  share  of  the  joint  ancestral  landed 
property. 

Ndvada  says  :  "  Among  brothers,  if  any  one  die  without  issue,  or 
enter  a  religious  order,  let  the  rest  of  the  brethren  divide  his  wealth, 
except  the  wife's  separate  property.  Let  them  allow  a  maintenance 
to  his  women  for  life,  provided  these  preserve  unsullied  the  bed  of 
their  lord.'' 

Q.     How  would  the  law  in  this  case  be  in  Bengal  ? 
R.     According   to   the   law   as   current   in    Bengal,  the  widow 
would  be  entitled  to  her  husband's  share. 

Zillak  Saritn, — Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect  ii.  Case  ix. 


Sons*  80D8  whose  fathers  are  missing  inherit  equally  with  soils. 

Q.  A  person  died  leaving  seven  sons,  four  of  whom,  after  a 
lapse  of  time,  were  missing,  and  the  remaining  three  took  possession 
of  the  paternal  estate,  confiding  the  management  of  it  to  one  of 
their  number.  In  this  case,  will  the  property  of  the  deceased  devolve 
on  his  three  sons  and  the  missing  son's  sons  ? 
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R  The  deceased  proprietor's  grandsons,  whose  fathers  are 
missing,  are  entitled  to  share  the  property  with  his  sons  according 
to  their  father's  shares.*  From  the  circumstance  of  the  manage- 
ment being  confided  to  one  of  them,  the  right  of  the  others  cannot 
be  divested.     This  opinion  is  conformable  to  law. 

AutJiorities. 

"  When  the  father  is  dead,"  &a  (Ddya-Tjlidga,  page  9 J 

"Among  the  issue  of  different  fathers,  the  allotment  of  shares 
is  according  to  the  fathers." 

"And  the  dissipation  of  their  hereditary  maintenance  is  cen- 
sured." 

Zillali  Shahabad,  June  20th,  1804.— Macn.  H.  L.  Vol.  II, 
Ojap,  I,  Sect,  i,  case  vii,  page  9. 


A  vroman  has  no  claim  to  her  missing  husbaud's  share  of  his  father's  property.  The 
time  allowed  for  the  re-appearauce  of  a  missing  person  is  12  years,  after  which  his 
death  is  to  be  presumed. 

Q.  1.  A  person,  ten  years  before  his  father's  death,  forsook 
bis  family  and  resided  in  another  country,  and  no  intelligence  has 
^en  received  regarding  him  since  his  departure.     Is  his  wife,  im- 

*  According  to  the  Hindoo  law,  the  term  "missing  person"  implies  a  civil  death, 
'^•^Jch  should  be  presumed  after  the  expiration  of  twelve  years,  (or  twenty,  according 
*^  another  authoiity,)  from  the  date  of  such  person's  forsaking  the  family,  supposing 
^^^^  during  this  interval  no  intelligence  of  him  has  been  received.  At  the  end  of  such 
j'P'Tod,  he  is  to  be  considered  as  dead,  and  his  heirs  succeed  to  his  property.  According 
^^  8ome  authorities,  however,  the  term  of  twelve  years  applies  to  missing  persons 
<«e  age  exceeds  fifty  years  ;  and  for  all  under  that  age  the  term  allowed  for  re-ai)pear- 


7j*<sc  ia  twenty-four  years.     According  to  the  Nirnaya-sindhUf  there  are  three  periods 

^  'owed  for  a  missing  person  :  in  the  first  j>eriod  of  life,  twenty  years;  for  one   of  mid- 

1^^   *g*>  fifteen ;   and  for  one  in  the  latter  period  of  life,  twelve  years. — Elem.  Hindoo 

m^^a  App,  p.  246.     It  is  not  diiitinctly  stated  in  this  case,  how  long  the  four  sous  were 

x^*^nt«ej*.     If  they   were   missing  longer  than  the  time  allowed  for  reappearance,  then 

J^^ir  sons  are  entitled  absolutely  to  their  respective   shares  ;  otherwise,  they,   according 

,        the  law   as  current  in   Benares,    are  entitled  to  a  moiety  only  of  their  rosjiective 

^^Oers*  portions  ;  and  they  are  entitled  also  to  the  management   of  the  other   half,    as 

^^^ir  proprietary  right  over  the  grandfather's  estate  during  the  father's  life- time  is  recog- 

^^«d  in  the  following  extract  from  the  Mitdkskard  : — "  In  such  property  as  was  ac- 

Hjiired  by  the  paternal  grandfather,  through  acceptance  of  gifts,   or   by  conquest,  or 

®^«r  meuis,  (as  commerce,  agriculture,  or  service,)  the  ownership  of  father  and  son  is 

'^'^rious  ;    aind  therefore  partition  does   take  place.      For,  or  because,  the    right    is 

•Hual,  or  alike,  therefore,  partition  is  not  restricted  to  be  made   by  the  father's   choice ; 

l^t  lias  he  a  double  share."     But  according  to  the  law  as  current   in    Bengal,   they 

*^^d  a  right  to  the  management  only  of  their  missing  fathers'  shares,  and  they  cannot 

^napel  their  uncles  to  come  to  a  partition  of    the  paternal  estate  with  them,  as  tbeir 

^kt  over  such  property  is  suspended  until  their  fathers'  death.-  Note  by  Macnaghten. 
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mediately  on  the  death  of  his  father,  entitled  to  institute  a  suit 
for  her  husband's  share  of  the  patrimony  against  his  two  brothers 
of  the  half-blood  ? 

R.  1.  The  wife  of  the  missing  person  has  no  right  to  claim 
her  husband's  share  of  the  patrimony,  but  she  must  be  provided 
by  his  brothers  with  food  and  raiment.* 

Q.  2.  What  is  the  time  fixed  by  law,  at  the  expiration  of 
which  a  missing  person  is  to  be  considered  as  dead  ? 

R.  2.  Should  a  person  have  proceeded  to  a  foreign  country, 
and  no  intelligence  of  him  have  been  received  for  the  space  of 
twelve  years,  he  is,  at  the  end  of  that  period,  to  be  considered  as 
dead,  and  his  exequial  ceremonies  should  bo  performed  by  his  repre- 
sentatives. Should  they  not  then  perform  such  ceremonies,  they  act 
siufully."!- 

Manu  says :  "  And  their  childless  wives,  conducting  themselves 
aright,  must  be  supported;  but  such  as  are  unchaste,  should  be 
expelled;  and  as,  indeed,  should  those  whoare  perverse."J 

City  Patna,  August  2Sth,  1804.— Macn.  H.  L.  Vol.  II,  Chap.  I, 
Sect,  ii.  Case  viii. 


In  the  case  of  apostacy  from  the  Hiudoo  faith,  property  acquired  before  the  coQTernoo 
will  go  to  the  Hindoo  heirs  ;  but  that  acquired  subsequently,  will  be  distributed  «e* 
cording  to  the  law  of  the  new  religion. 

And  a  Moosulmaun  widow  of  such  apostate  Hiudoo  will  have  no  right  to  his  preTiomlj 
acquired  property. 

Q.     1.     A  person  of  the  Hindoo  persuasion    having   become   a 
convert  to   the   Moohummudan   faith,   on    whom  will  the  property 
which  descended  to  him  from    his   forefathers^   and   that  which   he   : 
himself  acquired,  devolve  ?  } 

R.     1.     Whatever   property    he,   previously    to  his  conversion^  j 
was  possessed  and  seized  of,  will  devolve  on  his  nearest  of   kin  who 
professed   the   Hindoo   religiou ;    and   whatever   he  acquired  subse-, 
quently  to  his  conversion,  will  go  to  the   person,   who,   according  Uti 
the  Moohummudan  law,  becomes  his  legal  heir. 


This  is  not  the  law  of  Bengal. 
Sut  see  the  foot  note  at  page  39 
1l  djnyavalkya.     Vide  Mitdkshar^  page  829.  ' 


t  But  see  the  foot  note  at  page  39.  }, 
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Authorities. 

Mdnti : — ^"  All  those  brothers  who  are  addidted  to  vice,  lose  their 
titte  to  the  inheritance." 

SankJia  says, — **The  heritable  right  of  one  who  has  bedU 
expelled  from  society,  and  his  competence  to  offer  food  and  libations 
of  water,  are  extinct.*' 

There  is  no  authority  which  enjoins  that  the  children  by  a 
Hoohummudan  woman  should  be  permitted  to  inherit  from  their 
t>utativ^  father. 

But  Bhrigu  declared,  that  *  whatever  customary  la^  of  a 
tountry,  a  class  or  trib^,  a  company  of  Trier  chants  and  the  like,  or 
of  a  to^n,  should  be  alleged  and  proved,  the  distribution  Of  an 
inheritance  must  be  respectively  made  according  to  that  custom.^ — 
Cdtydyand, 

Q.  2.  A  fiindU  had  two  sotis,  t(^hom  he  disposed  of  in 
tnarriage  to  their  equals  in  tribe,  rank  of  life,  and  condition.  The 
eldest  son  had  a  son  by  his  Hiildu  wife,  lind  subsequently  both  the 
brothers  became  donverts  to  the  Moohummudan  faith ;  but  the  son 
of  the  eldest  brother  and  the  wife  of  the  second  continued  to  pro- 
fess their  own  religion.  After  conversion,  one  of  the  sons  (the 
second)  died.  Now  there  are  three  claimants  to  his  estatd^  namely, 
liis  nephew^  his  Hindu  widow,  and  his  Moohummudan  widow.  In 
this  case,  will  the  property  which  he  possessed  previously  to  his 
conversion  devolve  on  his  Etindu  widow  or  on  his  nephew  f 

R.  S.  tinder  the  circumstances  above  stated,  if  a  partition 
of  the  estflltes  had  been  made  by  the  sous  of  the  original  proprietor, 
and  they  lived  lipart,  the  Hindu  widow  is  entitled  to  the  inherit- 
ance ;  and  supposing  them  to  have  lived  together  as  a  joint  and 
Undivided  family  after  their  conversion,  the  nephew  should  be 
declared  entitled  to  the  succession. — Macn.  H.  L.  Vol.  II,  Chap.  IV, 
Case  iv. 


The  claiiiuiiiB  being  a  brother's  son  and  a  widow,  the  former  #il!  take  the  property  if 
the  family  was  joint ;  but  the  laiier  if  separate,  according  to  the  law  of  Benares. 

Q.  All  individual  had  two  sons,  A  and  B.  The  eldest  (A) 
died  before  his  father,  leaving  a  son  and  a  widow.  Subsequently 
the  father  died,  leaving  a  family  consisting  of  B  and  his  wife,  and 

Vol,  IL  « 
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A's  SOD  and  widow ;  and  at  ])is  death  he  also  left  some  landed  pro- 
perty. Some  time  after  this,  the  son  (B)  died,  leaving  his  widow, 
and  his  brother's  son  and  widow  him  surviving.  In  this  case^  what 
proportions  of  the  property  of  B  will  respectively  devolve  on  the 
eldest  son's  son  and  widow,  and  on  the  younger  son's  widow? 

R.  If  A's  son,  his  widow,  and  the  widow  of  B,  lived  together 
as  a  joint  family  at  the  time  when  B  died ;  according  to  law,  A's 
son  is  alone  entitled  to  the  estate,  but  it  is  necessary  for  him  to 
provide  B's  widow  with  food  and  raiment  equal  to  her  condition  of 
life.  If  they  formerly  lived  apart,  and  the  share  of  B  was  separated, 
then  his  widow  is  entitled  to  the  property  which  fell  to  her  hus- 
band's legal  share.  A's  widow  has  no  right  of  succession,  but  she 
must  be  provided  by  her  son  with  proper  maintenance. 

Zillah  Md'adabad. — Macn.  H.  L.  Vol  II,  Chap.  I,  Sect,  ii, 
Case  X. 


Responsa  Prudentum. 

According  to  the  MitdksharA,  sons  have  interest  in  the  patri- 
mony by  birth  ;  and,  in  property  ancestral,  have  an  equal  right  with 
their  father.  (Mit.  on  Inh.  ch.  i.  sect.  i.  §  27 ;  and  sect  v.  §  3.) 
The  sequel  of  this  opinion,  regarding  the  arrangement  to  be  made 
in  the  absence  of  the  father,  supposed  to  be  dead,  is  consistent 
with  the  law :  but  the  son's  concurrent  interest  in  the  patrimooy 
would  not  be  a  reason  for  disturbing  an  arrangement  made  by  a 
father  to  provide  for  his  absence,  if  there  were  reason  to  believe 
him  still  living.     C. 

Str.  H.  L.  Vol.  II.  (2nd.  Ed.)  p.  31G. 


Veerakah  v,  Veneatanarnapah. 

The  plaintiff  is  a  widow,  whose  husband  died  in  the  life-time 
of  his  father,  no  division  of  property  between  the  father  and  son 
having  taken  place,  and  the  son  not  having  acquired  any  in  his  own 
right.  The  Defendant  is  the  father,  and  the  Plaintiffs  own  family 
are  unable  to  maintain  her. — What  are  her  claims  ? 

Answer. 
Had  the  deceased  left  male  issue,  they  would  have  inherited  to 
their  grandfather  at  his  death,  by  right  of  representation.     But  no 


i 
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such  right  vests  ia  the  widow.  She  is  entitled,  however,  to  look  to 
the  defendant^  the  father  of  her  deceased  husband,  for  mainten- 
auce ;  aud,  whatever  she  possesses  as  StH-dkana,  is  her  own. 

Remarks. 

Mit  on  Inh.  eh.  ii.  sect.  i.  and  ii.  C. 

The  opiDioQ  of  the  Pundit  is  correct.  The  widow  is  heir  to 
her  husband  only  where  he  dies  separated  from  bis  co-boil's,  as  well 
as  without  male  issue.  S. 

Stra.  H.  L.  Vol.  II,  (2nd.  Ed.)  p.  233. 


A  person  having  quitted  home,  and  no  intelligence  of  him  bav- 
ing  been  received  by  his  family,  if  he  was  from  thirty  to  thirty-five 
years  of  age  at  the  time  of  his  departure,  his  return  must  be  ex- 
pected for  twenty-one  years,  counting  from  the  day  he  set  out.  If 
from  forty  to  forty-five  years,  he  must  be  expected  for  fifteen  ;  if 
from  sixty  to  sixty-five,  for  twelve  :  at  the  expiration  of  the  respec- 
tive periods,  without  any  certain  account  of  him  having  been  re- 
ceived, his  heir  having  performed  three  cMndrdi/anaa*  must  make 
an  image  of  his  missing  ancestor,  composed  of  twigs  of  the  Paldsa 
tree,  or  Durbd  grass,  and  burn  it ;  after  which,  observing  the  cere- 
monies usual  on  death,  he  may  take  possession  of  his  property :  but, 
until  the  respective  periods  above  stated  be  passed,  the  missing  is 
the  sole  OM^ner,  nor  can  his  heirs  claim  the  inheritance. 

fSd.)     NiRBHUYA-RAM,  Sostvee. 

Remarks, — Jdtakaima,  quoted  in  the  Xirnaydmrita,  declares, 
"  One  whose  father  is  absent,  and  of  whom  there  is  no  intelligence, 
must,  after  fifteen  years,  make  an  image  of  him,  and  perform  his 
funeral  rites  in  the  prescribed  form." — The  Orihyakdrikd  is  cited  in 
the  Nimaya-sindhu  for  the  following  text  :  "  If  he  be  in  the  first 
period  of  life,  the  rites  are  directed  after  twenty  years ;  if  he  be  of 
middle  age,  after  fifteen ;  but,  in  the  latter  period  of  life,  after 
twelve.  His  sons  having  performed  three  chdndrdyana*  fasts,  or 
thirty  austere  ones,  must  burn  an  image  of  him  made  of  ktisa  grass, 
-and  observe  the  mourning  and  other  rites."  C. 

Stra.  H.  L.  Vol.  II,  (2nd.  Ed.)  p.  237. 

*  Ckdndrdyana,  compounded  of  chandraj  the  moon,  aud  ayana^  motion    and  means 
Immar  tMnik, 
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CHAPTEB  n. 

RELATIVE  TO  A  SON'S  AND  GRANDSON'S  CONCURRENT  INTEREST 
PR  CO-ORDINATE  RIGHT  Ac,  WITH  THE  FATHER  AND  GRAND- 
FATHER, AND  EFFECTS  OF  SUCH  RIQHT. 


SECTION   I, 


EXTENT  OF  THE  ^GHT  AND  POWER  OF  A  FATHER,  SON  AND  QRANDSPN  PVER 

ANCESTRAL  AND  OTHER  PROPERTY. 


Calcutta,  S.  D.  A.— The  2Sth  of  July,  1813. 

Present : 
H.  Colebrooke  and  J.  Stuart,  Judges. 

Sham  Singh,  Appellant, 

VeT8U8 

MussuMAfAUT  Umraotee  (on  the  part  of  Kalee-sur'Singh, 

a  minor,)  Respondent 

By  the  Hindoo  lav,  m  current  in  Hithila  (Ilrhoot),  a  father  cannot  give  away  the  whole 
naoeatral  property  to  one  son,  to  the  exclusion  of  his  other  sons. 

This  was  an  action  brought  by  Sham  Singh  in  the  Zillah  Court 
of  Bhagulpore,  on  the  11th  of  August  lSO-i>,  or  the  2Sth  of  Sawun 
1213  Fualee,  to  recover  from  Mussummaut  Umraotee  possession  of 
a  half  share  of  the  taloo^  of  Bikramporo  Chukramy  of  a  purgun- 
nah  called  Chye,  and  of  the  mouza  of  Jypoor  Chohur,  the  annual 
jumma  of  which  was  stated  at  6^464  rupees.  It  was  set  forth  in 
the  plaint,  that  an  ancestral  estate,  comprising  the  talook  of  Bik- 
rampore  Chuckramy  and  the  purgunnah  of  Chye,  had  descended 
by  inheritance  from  Hurhur  Singh  to  his  two  sons  Jograj  Singh 
the  father,  and  Udbhoot  Singh  the  uncle,  of   the  plaintitT;    that 
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UdUiooft  Siog^  heing  the  elder  of  the  two,  his  name  was  according 
to  custom  registered  in  the  office  of  the  Collector,  but,  that  they 
transacted  their  affairs  together,  and  jointly  shared  the  profits  of 
the  estate;  that  Jograj  Singh,  having  died  in  the  year  1192  Fuslee, 
the  plaintiff  succeeded,  in  right  of  his  father,  to  partnership  with 
his  uncle  Udbhoot  Sipgh  ;  that,  during  their  partnership,  his  uncle 
purchased  with  the  profits  of  the  ancestral  estate  on  their  joint 
Account,  but  in  his  own  name,  the  mouza  of  Jypoor  Chohur  and 
uiother  village  ;  that,  in  the  year  1210,  his  uncle  died,  leaving  his 
pridow  Umraotee  and  two  sons,  Ealee-sur  Singh,  and  Zalim  Singh ; 
^hat,  in  the  same  year,  a  proclamation  was  issued  by  the  Collector 
»f  the  Zillah  of  Tirhoot,  (in  which  district  the  estate  was  then 
ituated,  but  from  which  it  had  been  subsequently  separated  and 
knnezed  to  that  of  Bhagulpore),  requiring  the  attendance  of  any 
leir  of  the  late  Udbhoot  Singh,  for  the  purpose  of  forming  the 
ettlement  for  the  land  revenue  due  on  the  estate ;  that,  at  this 
Ime,  the  plaintiff  was  precluded  by  severe  illness  from  hearing  of 
.his  proclamation;  that  the  defendant  Mussummaut  Umraotee 
rppeared  as  heir  to  Udbhoot  Singh,  and  having  procured  the  settle- 
oent  of  the  whole  estate  to  be  concluded  in  her  own  name,  took 
MMsession  of  the  same,  and  wrongfully  withheld  from  him  the  half 
bare,  which  he  now  sues  to  recover. 

The  defendant  Mussummaut  Umraotee  denied  in  general  terms 

he  truth  of  the  plaintiff's  statement,  and  alleged,  that,  Hurhur 

Singh  had  a  short  time  before  his  death,  in  the  year  1182  Fuslee, 

tiade  a  gift  of  the  whole  of  the  estate  to  his  eldest  son  Udbhoot 

iogh,  her  late  husband,  with  a  stipulation  of  a  pecuniary  provision 

or  the  younger  son  Jograj  Singh,  the  father  of   piaintiff ;   that,  in 

he  following  year,  Udbhoot  Singh  took  possession  of   the  estate, 

vbich  he  continued  to  enjoy  as  sole  proprietor  until  the  year  1210, 

^e  date  of  his  decease,  previous  to  which  he  bequeathed  the  estate 

U>  his  eldest  son  Kalee-sur  Singh,  a  minor,  and  provided  for  the 

nimigement  of  it  by  the  defendant,  during  the  period  of  his  mi- 

wtity;    that,  the  plaintiffs  father  had  never  enjoyed  any  share  of 

^  estate,  in  partnership  with  her  late  husband  ;    and  that  the 

pltintiff  had  consequently  no  right  to  the  portion  which  he  claimed. 

The  Pundit  of  the  Zillah   Court,  to  whom  the  Judge  made  a 

lefcrcnce  on  the  subject  of  the  validity  of  the  gift,  alleged  by  the 
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defeudaDt  to  have  been  made  by  Hurkur  Siogh^  in  favour  of  her 
deceased  husbaad,  declared  the  gift  by  a  father  of  the  whole  of 
ancestral  immovable  estate  to  oue  of  his  sods,  to  the  exclusion  of 
another  (where  that  other  was  not  necessarily  disqualified  from 
participation,  on  account  of  some  defect,  natural  or  incurred,)  to 
be  illegal ;  and  stated^  that  sons  were  entitled  to  equal  participation 
in  an  ancestral  estate.  On  the  ground  of  this  opiuion,  and  of  the 
evidence  adduced  by  the  plaintifiF,  which  proved  the  purchase  of 
Jypoor  Choliur  and  the  other  village  by  Udbhoot  Singh,  on  their 
joint  account,  possession  of  the  half  share  claimed  by  the  plaintiff 
was  decreed  to  him  in  the  Zillah  Court. 

On  appeal  by  the  defendant  from  the  above  decision  to  the 
Provincial  Court  of  Patna,  that  Court  having  received  an  opinion 
from  their  Pundit,  declaring  the  gift  whereby  Hurhur  Singh  was 
stated  to  have  conferred  the  whole  of  his  ancestral  immovable  estate 
on  his  eldest  son  Udbhoot  Singh  to  be  valid,  a  judgment  was  passed, 
reversing  the  decree  of  the  Zillah  Judge,  and  adjudging  the  plaintiff 
entitled  to  maintenance  only  from  the  defendant. 

On  a  further  appeal  being  preferred  to  the  Sudder  Uewany 
Adawlut  by  Sham  Singh,  it  appearing  that  the  estate,  to  the  half 
of  which  the  appellant  laid  claim,  had  been  generally  considered 
as  situated  in  the  province  of  Mithila,  and  the  parties  themselves 
having,  in  answer  to  a  question  put  by  the  Court,  admitted  that 
their  religious  ceremonies  connected  with  funeral  and  marriage  and 
other  observances  were  governed  by  the  Mithila  shaster,  the  opinions 
of  the  law  officers  of  this  Court,  of  the  Provincial  Court  of  Patna, 
and  of  the  Zillah  Court  of  Tirhoot,  were  required  as  to  the  legality 
or  otherwise  (according  to  the  Mithila  shaster)  of  the  alleged  gift 
by  Hurhur  Singh  of  the  whole  immovable  ancestral  estate  to  his 
eldest  son  Udbhoot  Singh.  The  Pundits  of  the  Zillah  and  Provin- 
cial Courts  differred  in  opinion  with  regard  to  the  law  in  this  case, 
such  gift  being  pronounced  invalid  by  the  Pundit  of  the  former 
Court  and  valid  by  that  of  the  latter.  The  Pundits  of  this  Court 
were  called  upon  to  state  under  the  Hindoo  law,  as  current  iu 
Mithila, — 1st.  Whether  the  gift  pleaded  by  the  defendant  was 
valid  ?  2nd.  Whether  such  gift  would  be  complete  without  seizin 
being  given  during  the  life-time  of  the  donor?  They  expressed 
their  opinion  as  follows:— 1st.    If   a  Hindoo  possessing  immovable 
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ascesiral  property,  sometime  previous  to  his  death,  express  himself 
to  this  effect  in  talking  of  his  eldest  son,  "  he  will  become  sole  pro- 
prietor on  my  death,  and  my  younger  son  will  be  provided  by  him, 
with  a  suitable  maintenance  ;*'  the  gift  cannot  take  place,  from  the 
omission  of  the  word  dan  (donation)  in  the  expression,  which,  both 
according  to  the  shdsters  and  the  current  practice  of  the  country, 
is  essential  to  complete  the  gift :  further,  supposing  the  word  dan 
(donation)  to  have  been  expressed  in  the  above  sentence,  still  the 
gift  cannot  be  considered  valid,  because  a  father  and  a  son  possess 
an  equal  right  in  ancestral  immovable  property ;  consequently,  the 
younger  brother's  right  is  established,  and  the  estate  becomes  joint 
property,  the  gift  of  which  is  illegal,  and  a  verbal  gift,  under  any  cir- 
cumstances of  immovable  property  unless  supported  by  a  hibha- 
namah,  is  invaUd.  The  authorities  agreeably  to  which  this  vyavasthd 
has  been  delivered,  are  the  Vivdda  RatndJcara,  Smriti  Sanxooch- 
ekaya^  Vivdda  Chandra,  Vivdda  Chintdmani,  and  other  works 
current  in  Mithild, 

The  first  authority  is  the  text  of  Ydjnyavalkya  recorded  in  the 
Vivdda  Raindkara,   Smriti  Samoochchaya,   and   other  treatises : 
"The  right  of  a  son  and  a  grandson,  in  property  acquired  by  a  grand- 
feather,  whether  landed  or  other  property,  is  equal/^ 

The  second   authority  is  quoted  in  the  Vivdda  Raindkara,  and 
follows  :  "  The  shares  of  ancestral  property,  to  which  a  son  and 
grandson  will  respectively  succeed,  are  neither  greater  nor  less  than 
other ;  the  son  of  the  deceased  has  no  option  to  give  it  away." 
The  third  authority  is  the  text  of  Vi^ihaapati  cited  in  the  Vi- 
la Raindkara,  Smriti  Samoochchaya,  Vivdda  Chandra,  and  other 
ithorities,  and  is  as  follows  :  ''  The  right  of  a  son  and  a  grandson 
in    property,   movable  or  immovable,  acquired  by  a  grandfather,  is 
&<inal,"  and  in  the  Vivdda  Chandra  it  is  thus  written,  '^  a  grand- 
I's  right  in  property  acquired  by   the  grandfather  is  recognized, 
during  the  life  of  the  son/^ 
The  fifth  authority  is  a  text  of  Vriha&patiy  cited  in  the  Vivdda 
^h^inidmani,     Vivdda  Ratndkara,    Vivdda   Chandra,   and    other 
•►ithorities,  to  this  effect  :    ''  There  are  eight  things  of  which  a  gift 
<^^HD0t  be  made,  1st,  joint  property ;  2nd,  a  son  ;  3rd,  a  wife  ;  4th,  a 
pledge ;  5th,  his  whole  estate ;  6th,  a  deposit ;  7th,  property  bor- 
^OMred  for  use  ;  8th,  anything  which  he  has  promised  to  another/' 
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The  sixth  authority  is  cited ia  the  Vivada Chintdmdni;  "There 
is  DO  right  over  three  things,  1st,  joint  property ;  2ndj  a  son  ;  3rd,  a 
viite ;  and  any  gift  made  of  them  is  invalid." 

The  seventh  authority  is  cited  in  the  Smriti  Samoochchaya 
and  other  books :  "  A  verbal  mortgage  of  immovable  property^  for 
a  period  of  ten  years,  provided  it  remain  in  the  hands  of  the  mort- 
gagee, is  valid  ;  a  gift  is  not  valid,  unless  there  be  a  deed  executed 
between  the  donor  and  donee." 

The  eighth  authoiity  is  the  text  of  Mavidii  to  this  effect : 
*'  Sale,  mortgage,  partition,  or  gift  of  immovable  property  is  valid, 
provided  there  be  a  deed  executed  to  that  effect  in  which  case  all 
cause  of  complaint  is  removed." 

2Dd,  Supposing  the  donor  to  have  made  a  gift  of  the  above- 
mentioned  property,  but  not  to  have  given  the  dooieo  seisin  during 
his  life-time,  the  verbal  gift  is  invalid,  because  the  donee  has  never 
been  in  possession  of  it.  This  opinion  has  been  delivered  agreeably 
to  the  Vivdda  Chintdniani  and  other  books  current  in  MithilK. 
The  first  authority  is  a  text  of  Ydjnyavalkya,  recoi'ded  in  the  Vi- 
vida  Chintdmani  and  other  works,  and  is  as  follows :  "  A  deed  of 
gift^  unless  there  should  have  been  seizin  of  the  property,  is  invalid.'^ 
The  second  authority  cited  in  the  Vivdda  Chintdmani  is  to  this 
effect :  "  Even  supposing  that  a  hibbarnamah  has  been  executed,  the 
donee's  right  to  the  property  is  not  established,  unless  he  shall  have 
been  seized  in  the  same."  The  third  authority  is  the  text  of  UTarada 
cited  in  the  Vivdda  Chintdmani  and  other  authorities,  trhidi  is 
to  this  effect :  "  Granting  that  there  be  a  deed  and  credible  witnessesy 
no  right  can  thereby  be  produced,  if  seizin  of  the  property  have  not 
been  given." 

In  conformity  to  the  above  exposition  of  the  Hindoo  law,  final 
judgment  was  passed  by  this  Court  (present  H.  Colebrooke  and  J. 
Stuart),  affirming  the  decree  of  the  Zillah  Judge,  and  reversing  that 
of  the  Provincial  Court.— Sel.  Rep.  Vol.  II,  p.  74.  (New  Ed.  p.  92.) 


Chap.  ii.  ]         CO-ORDINATE  RIGHT,  ITS  EFFECTS,  ifec.  49 

Calcutta,  H.  C.  k.—The  2Sth  of  May,  1867. 

Present : 

The  Honorable  F.  B.  Kemp  and  F.  A.  Glover,  Judges. 

Case  No.  364  of  1866. 
Baboo  Bekr  Eishore  Suhyb  Singh  and  others,  (Plaintififs,)  Appellants, 

versus 
Baboo  Hur-bullub  Narain  Sinoh  and  others, 
(Defendants,)  Respondents. 

According  to  the  MitdkBhar^  law,  a  son  has  an  equal  right  with  his  father  in  ancestral 
property.  He  can  compel  the  father  to  divide  the  property  during  his  life-time  ;  and 
any  alienation  by  the  father  made  after  the  birth  of  the  son  without  the  consent  of 
the  son,  unless  for  a  purpose  justified  by  the  Hindoo  law  as  a  legal  necessity,  will  not 
Mnd  the  son.  If  the  father,  during  the  minority  of  the  son,  alienated  any  property 
in  trand  of  his  creditors,  such  fraud  would  not  bind  the  son  who  was  neither  a  party 
nor  a  privy  to  such  fraud. 

In  a  stiit  by  the  son  to  set  aside  an  alienation  by  the  father,  limitation  runs  from  the 
date  of  alienation  or  of  possession  under  it,  unless  the  son  was  under  legal  disability 
owing  to  minority  at  the  time  of  alienation,  in  which  case  (according  to  Section  ii. 
Act  ziv  of  1859)  the  suit  must  be  brought  within  three  years  from  the  time  when  the 
disability  ceased. 

According  to  Section  ii,  Regulation  xvi,  of  1793,  the  minority  of  a  proprietor  of  an  estate 
paying  revenue  cKreot  to  GK>vemment  extends  to  the  end  of  the  eighteenth  year. 

Kemp,  J. — ^This  is  an  appeal  from  the  decision  of  Mr.  H.  B.  Ma- 
docks  Judge  of  Bhagulpore,  dated  the  13th  of  August  1866.  It 
appears  that  the  plaintiff,  to  enable  himself  to  raise  funds  for  the 
prosecution  of  this  suit,  has  sold  a  moiety  of  his  claim  to  other 
parties  who  have  been  made  co-plaintiffs. 

The  suit  is  for  possession  and  registry  of  name  in  the  Collector  s 
rent-roll  by  adjudication  of  right  and  title  in  certain  estates,  whicli 
tbe  plaintiff  alleges  were  ancestral  properties  and  which  have  de- 
volved to  him  in  right  of  inheritance.  The  suit  is  valued  at 
Ra.  24,997,  of  which  rupees  23,225  are  claimed  as  mesne  profits. 
Tbe  cause  of  action  is  said  to  have  accrued  from  the  death  of  the 
father  of  the  plaintiff  which  took  place  on  the  11th  of  Magh  1271 

F.& 

It  is  alleged  in  the  plaint  that  the  villages,  the  subject  of  this 

suit^  formed  the  ancestral  estate  of  Zalim  Singh^  the  father  of  the 

plaintiff  Beer  Eishore;  that  in  such  property^  according  to  the  Hin- 

Vol.  II.  7 
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doo  Law  as  laid  down  Iq  the  Mit^kshard,  the  father  and  the  son  have 
an  equal  title,  that  without  the  consent  of  the  son  and  in  the  absence 
of  any  legal  necessity,  alienation  by  the  father  of  any  portion  of 
such  ancestral  estate  is  invalid :  that  Zalim  Singh^  contrary  to  the 
Hindoo  Law  and  without  legal  necessity,  alienated  the  estates  claimed 
to  one  Lalljee  IMull,  who  afterwards  re-sold  them  to  Mussummat 
Shambuttee  Koonwar,  the  wife  of  the  said  Zalim  Singh  ;  that,  sub- 
sequently, some  of  the  properties  passed  in  satisfaction  of  a  decree 
against  Mussummat  Shambuttee  to  the  first  defendant^  Baboo  Hur- 
bullub  Narain  Singh,  the  sale  in  execution  having  taken  place  on 
the  16th  of  April  1857;  that  the  defendants,  Nos.  2,  3,  4,  and  5, 
are  in  illegal  possession  of  a  six  anna  share  in  certain  estates  in 
virtue  of  a  sale  by  the  said  Shambuttee  who  had  no  power  to  alie- 
nate the  remaining  10  anna  share  being  in  the  possession  of  the 
defendant  No.  1  in  virtue  of  a  purchase  in  execution  of  a  decree 
against  Shambuttee. 

The  plaintiff,  it  is  obvious,  had  an  equal  right  with  his  father 
in  the  ancestral  property  ;  he  could  compel  his  father  to  divide  the 
property  during  his  life-time,  and  any  alienation  by  the  father  made 
after  the  birth  of  the  son,  without  the  consent  of  the  son,  unless 
for  a  purpose  justified  by  the  Hindoo  Law  as  a  legal  necessity,  would 
not  bind  the  son.  If,  therefore,  the  father,  during  the  minority  of 
the  son,  alienated  the  properties  in  fraud  of  his  creditors,  such  fraud 
would  not  bind  the  son,  who  was  neither  a  party  nor  a  privy  to  such 
fraud. 

In  the  present  case  the  son  does  not  claim  through  his  father, 
his  title  is  from  birth — a  title  wholly  independent  of,  and  equal  to 
that  of,  the  father.  The  acts  of  the  father,  even  if  fraudulent,  are 
clearly  not  binding  upon  the  son. 

After  considering  the  argument  on  both  sides  and  the  evidence 
adduced,  we  are  clearly  of  opinion  that  the  alienation  by  Zalim 
Singh  to  Lalljee  in  November  1841  was  not  a  sham. 

In  deciding  this  question,  we  have  to  consider,  first,  when  was 
the  plaintiff  born  ?  Second,  when  did  the  plaintiff^s  cause  of  action 
arise  ? 

On  the  first  point  the  Judge  has  held  that  the  plaintiff  was  born 
subsequently  to  the  alienation  by  his  father  Zalim  Singh  to  Lalljee, 
liv'hich  took  place  in  November  1841.    If  this  finding  be  correct,  the 
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plaintiff  must  fail,  and  this  much  his  learned  Counsel  admits.  After 
hearing  the  whole  of  the  evidence  read,  we  are  of  opinion  that  the 
evidence  adduced  by  the  plaintiff  is  more  satisfactory  than  that 
adduced  by  the  defendant  The  plaintiff  has  been  examined,  and 
he  gives  the  date  of  his  birth  as  prior  to  the  alienation ;  his  wit- 
nessesj  who  from  their  connection  with  the  family,  were  in  a  better 
position  to  remember  events  of  this  description  than  the  witnesses 
for  the  defendants^  depose  to  the  same  effect.  We  are  not  disposed 
to  attach  the  same  importance  to  the  evidence  of  the  witness  Byj- 
nauth  Jha  as  the  Judge  does. 

Finding,  therefore,  that  the  plaintiff  was  born  before  the  aliena- 
tion, we  proceed  to  consider  when  his  cause  of  action  arose. 

The  plaintiff  was  born  in  1841 ;  he  was,  therefore,  under  the 
provisions  of  Section  ii.  Regulation  xvi,  of  1793,  of  full  age  in  1859. 
This  suit  ought  therefore  to  have  been  commenced  within  three  yeara 
firom  the  time  when  the  disability  ceased  (Section  ii.  Act  xrv  of 
1859;)  but  it  was  not  instituted  until  1866,  and  it  is  therefore 
clearly  beyond  time. 

Bdng  therefore  of  opinion  that  the  suit  of  the  plaintiff  is  barred 
under  the  Statute  of  Limitation,  we  reverse  the  decision  of  the 
Judge,  and  dismiss  the  plaintiff^s  claim  and  this  appeal,  decreeing 
the  cross  appeal  of  the  defendants  Nos.  1,  2,  3,  4,  and  5  with  costs 
of  both  Courts  bearing  interest. 

With  reference  to  the  case  of  the  defendants  Nos.  7  and  8,  we 
observe  that  they  claim  through  a  deed  of  gift  made  by  Zalim  Singh 
to  his  eldest  son  Brij  Bhookun  Singh  in  1837.  The  plaintiff  by  his 
own  statement  was  bom  in  1841.  In  this  case  too  the  plaintiff  in 
his  examination  admits  this  deed  of  gift,  and  the  fact  of  the  separa- 
tion of  the  donee  Brij  Bhookun  from  his  father  Zalim  Singh,  the 
donor  receiving  as  his  share  the  estates  covered  by  the  deed  of  gift. 
It  is,  therefore,  clear  that  the  plaintiff's  claim  as  against  these  defen- 
dants is  wholly  untenable,  and  that  his  plaint  and  appeal  must  both 
be  dismissed  with  costs  of  both  Courts  payable  t\rith  interest  by  the 
plaintiff  to  the  defendants  Nos.  7  and  8.— W.  R.  Vol.  VII,  p.  502. 
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Calcutta,  H.  C.  A.— 2%e  I2th  of  April,  1869. 

Present : 
The  Honorable  J.  P.  Norman  and  £.  Jackson^  Jvdges. 

Case  No.  2560  of  1868. 

Protap  Narain  Doss  and  others,  (Defendants,)  Appellants 

versus 
The  Court  of  Wards,  (Plaintiflf,)  Respondent. 

Where  a  Mukwrrwrcc  lease,  at  a  nominal  rent,  of  a  small  portion  of  ancestral  property 
was  granted  for  long  and  faithful  service  to  the  DeuHin  of  the  family  by  the  father 
without  the  concurrence  of  his  infant  children,  the  grant  was  held  to  be  invalid  wider 
the  Mit^Ckshari  law. 

Norman  J. — This  is  an  appeal  from  the  decision  of  the  Addi- 
tional Judge  of  Bhagulpore.  The  question  is,  whether  under  the 
Mithila  law,  a  Mokurruree  lease  of  100  beeghas  of  land,  a  very 
small  portion  of  the  ancestral  estate,  granted  at  a  nominal  rent  one 
pice  per  beegah  as  a  reward  for  long  service,  to  the  Dewan  of  the 
family  by  the  father  of  the  infant  plaintiflfs,  who  were  in  existence 
at  the  time  of  the  lease,  but  did  not  concur  in  it,  is  invalid. 

The  texts  of  the  Mit&kshar^  are  too  strong  to  be  got  over: 
"  Neither  the  father  nor  grandfather  is  master  of  the  whole  im- 
movable estate.  Immovable  property  may  not  be  consumed  ereu 
by  the  father's  indulgence,"  which  passages  forbid  a  gift  of  immov- 
able property  through  favor.     Chapter  I,  Section  i,  page  21. 

The  decision  of  the  Lower  Court  is  correct,  and  the  aj^ 
must  be  dismissed  with  costs. — S.  W.  Rep.  Vol  XI,  p.  34j3. 

* 

Held  that  a  sale  by  a  Hindoo  of  ancestral  immovable  property, 
when  a  legitimate  son  of  the  vendor  was  living,  and  made  without 
having  first  obtained  the  consent  of  that  son,  was  declared  void  w 
being  contrary  to  the  Hindoo  law.* — Mukoon  Misser  and  another 
versus  Kunyah  Ojha.  Agra  S.  D.  Dec.  for  1846  p.  275.— Fi* 
Morley*s  Digest,  New  series.  Vol.  I,  p.  35. 


•  Tliis  case,  which  was  an  appeal  from  Zillah  Gronickpore,  where  the  law  of  Mithilf 
prevalent,  was  decided  on  the  Vyavaathd  of  the  law  officer  of  the  Courts  and  on  the  ^"^ 
of  the  law  on  this  point  taken  by  sir  W.  Macnaghten,  viz.,  "  the  father  is  inoompetMit  ^ 
give,  sell,  mortgage,  or  make  any  other  alienation  of  his  immovables  and  bipeds,  w^ 
a  legitimate  sou  is  living,  without  his  consent."  (2  Macn.  Frinc.  H.  L.  234.) 
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Calcutta,  H.  C.  A.— The  12th  of  May,  1869. 

Present : 

The  Honorable  Sir  Barnes  Peacock  Kt  Chief  Justice, 
and  the  Honorable  F.  A.  Qlover,  Judge. 

Case  Ha  479  of  1869. 
HuRODOOT  Narain  Singh,  (Plaintiff,)  Appellant, 

versua 
Beer  Naraik  Singh  and  others,  (Defendants,)  Respondents. 

A  EGndoo  Mher  has  no  power  to  settle  ancestral  property  by  conveyance  in  his  life- 
time or  by  a  will  to  take  effect  after  his  death,  without  the  consent  of  all  his  sons 
living  at  the  time.  Where  such  a  settlement  is  not  assented  to  by  the  sons  living  at 
the  time,  and  another  son  is  afterwards  bom,  no  subsequent  assent  of  the  former 
would  be  binding  on  the  latter. 

Peacock  C.  J, — It  appears  to  me  that  there  was  no  partition 
by  the  father  in  this  case,  partition  being  the  adjustment  of  diverse 
rights  regarding  the  whole  by  distributing  them  on  particular  por- 
tions of  the  aggregate. — Mitdkshard  on  Inheritance,  Chap.  I,  Sec- 
tion i,  para  4.  This  being  ancestral  estate  and  governed  by  the 
Mitdkshard  Law,  the  father  had  no  power  to  settle  the  property  by 
a  conveyance  in  his  life-time  or  by  a  will  to  take  effect  after  his 
death.  Here,  there  was  no  adjustment.  All  that  was  done  was 
a  grant  by  the  father  that  all  the  property  except  Ameera-poora 
should  be  divided  into  two  8  annas'  shares^  one  8  annas'  share  to  go 
to  the  sons  then  living  born  of  the  first  wife,  and  the  other  to  the 
then  existing  sons  of  the  second  wife.  There  was  no  adjustment  of 
the  shares  of  the  sons  of  the  respective  wives,  and  no  allotments 
were  made  to  the  wives,  and  no  evidence  given  to  show  that  the 
wives  had  separate  property.  It  was  not  a  partition  but  a  settle- 
ment by  the  father,  who  had  no  power  to  make  it  without  the  con- 
sent of  all  his  sons  who  were  then  living.  It  appears  that  the  father, 
in  addition  to  the  life-estate  which  was  reserved  to  him  in  Ameera- 
poora,  reserved  to  himself  a  control  over  the  whole  property.  The 
effect  of  this  settlement  was,  as  regards  a  subsequently  born  son, 
very  different  from  what  the  effect  of  a  legal  partition  would  have 
been ;  for^  if  there  had  been  a  legal  partition,  the  father  would  have 
taken  a  share,  and  each  of  the  two  wives  would  have  taken  a  share^^ 


*  In  partition  wives  are  entitled  to  shares  in  their  husband  s  self-acquired  property. 
See  the  Chapter  on  Partition  in  Part  I. 
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and  on  the  death  of  the  father,  the  plaintiff,  as  a  sod  born  after 
partition,  would  have  taken  the  whole  of  his  father's  share  and  the 
whole  of  his  mother's  share,  if  there  were  no  daughters. — See  Sec- 
tion VI  of  the  MitakaJiard. 

There  being  no  evidence  that  the  settlement  made  by  the 
father  was  assented  to  by  the  sons  before  the  birth  of  the  plaintiff, 
the  plaintiff's  right  to  his  share  of  the  property  attached,  and  no 
subsequent  assent  of  the  sons  to  the  settlement  after  the  plaintiffs 
birth  would  be  binding  on  the  plaintiff.  But  even  if  assent  after 
the  birth  of  the  plaintiff  would  have  been  sufficient,  nothing  appears 
to  have  been  done  from  which  an  assent  could  be  inferred  with  the 
exception  of  the  reference  to  arbitration  on  the  26th  of  November 
1857.  I  am  of  opinion  that  the  plaintiff  was  not  bound  by  that 
arrangement,  he  not  being  a  party  to  it,  and  being  under  age  when 
it  was  made. 

The  plaintiff  is  declared  to  be  entitled  as  one  of  the  joint  heirs 
of  his  father  to  an  undivided  one-sixth  of  the  estate  and  to  posses- 
sion thereot  The  appellant  will  recover  from  the  respondent  Beer 
Narain  the  costs  of  the  appeal  in  the  Lower  Appellate  Court  and 
the  costs  of  this  Appeal. — W.  R.  VoL  XI,  p.  480. 


Calcutta,  H.  C.  A.— The  22nd  of  June,  1865. 

Present : 

The  Honorable  C.  Steer  and  W.  Morgan,  Judges, 

Regular  Appeal  from  a  decision  passed  by  the  Judge  of 
Bhagulpore,  dated  the  9th  of  Deceniber,  1864. 

Kant  Nabain  Singh  and  others,  (Plaintiffs,)  Appellants, 

versus 
Pbem  Lall  Pandet  and  others,  (Defendants,)  Respondents. 

A  son,  who  from  his  birth  acquirea  a  vested  interest  in  the  ancestral  estate,  may  sue  to 
obtain  a  declaration  that  sales  by  his  father  without  the  son's  consent  are,  as  against 
him,  void  and  inoperative  to  pass  or  to  affect  any  rights  possessed  by  him  in  the 
property ;  and  also  that  property,  still  in  the  father's  hands,  is  ancestral  property, 
and  cannot  therefore  be  alienated  by  the  father  except  under  the  circumstances  re- 
cognized by  the  Mitikshartl  Law  as  justii^ng  alienation,  and  with  the  consent  of 
those  whose  consent  is,  by  that  Law,  requisite. 
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In  such  a  suit  by  a  son  against  the  father  and  several  purchasers,  the  mere  fact  of  each 
of  the  purchasers  being  concerned  only  in  a  portion  of  the  case  does  not  render  the 
suit  open  to  objection  on  the  ground  of  multifariousness. 

The  plaintiff  Kishnadhur  Singh,  a  person  of  full  age,  has,  with 
his  minor  brothers,  instituted  this  suit  against  their  father  and 
several  other  defendants,  who  have  at  various  times,  it  is  alleged, 
purchased  portions  of  ancestral  property  from  the  father.  The 
object  of  the  suit  is  to  set  aside  these  purchases  as  illegal,  by  reason 
of  the  sales  by  the  father  having  been  made  for  causes  which  do 
not,  according  to  the  Mit&kshard  Law,  which  governs  this  case, 
enable  the  father  alone  to  sell 

The  plaintiff  asks  by  this  plaint  to  obtain  possession  of  the 
property  sold,  and  also  that  a  prohibitory  order  may  be  made  under 
Section  15  of  Act  VIIl  of  1859  in  the  plaintiff's  favor,  regarding 
the  property  still  remaining  in  his  father's  possession. 

The  Judge  has  dismissed  the  suit  on  two  grounds  : — 

1st.  That  such  a  suit  for  possession  of  ancestral  property 
during  the  father's  life-time  cannot  be  maintained. 

2nd.  That  the  Plaintiffs,  having  a  mere  contingent  right,  are 
not  entitled  to  sue  for  an  order  declaring  such  right. 

From  this  decision  the  plaintiff  now  appeals. 

The  decision  of  the  High  Court  in  the  case  of  Mussummaut 
Pranputty  Coonwur  and  others  (23rd  March  1863,)  upon  which  the 
Judge  relies  as  showing  that  the  plaintiffs  are  not  entitled  to  a 
declaratory  order,  does  not  govern  the  present  case. 

It  is  there  said  that  a  person  having  a  mere  contingent  right 
which  may  never  have  existence,  cannot  sue  for  a  declaration  of  his 
right  under  Section  15  of  Act  VIII  of  1859.  The  plaintiff  there, 
according  to  the  judgment  of  the  Court,  sought  for  a  declaration  of 
his  own  rights  before  he  had  acquired  any,  and  further  sought  to  set 
aside  a  document  which  had  no  legal  force  or  effect,  and  to  restrain 
the  widow  from  injuring  the  estate  without  showing  any  grounds  for 
the  injunction. 

The  interest  of  the  son  here  is  not  a  contingent  interest  On 
the  birth  of  a  son,  he  acquires,  by  the  Mitdkshar&  Law,  a  vested 
interest  in  the  ancestral  estate,  and,  on  attaining  his  majority,  he  is 
even  in  certain  contingencies,  permitted  by  the  letter  of  the  law,  and 
according  to  a  decision  also  (see  Stokers  Madras  High  Court  Rep. 
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page  77^)  to  call  for  a  partition  of  the  ancestral  estate.  He  possesses, 
therefore^  something  more  than  a  mere  contingent  interest.  What- 
ever may  be  the  precise  construction  of  the  Section  of  the  Code  of 
Civil  Procedure  which  has  been  quoted^  we  think  that  there  is  no- 
thing either  in  that  Section  or  in  atiy  rule  of  Law  to  prohibit  a  son 
from  maintaining  a  suit  for  a  portion  at  least  of  the  relief  which  is 
sought  for  here.  The  plaintiff  appear  to  us  to  have  a  right  to  ask 
from  the  Court  that  the  sales  by  their  father  may  be  declared,  if 
they  can  establish  that  by  evidence,  to  be^  as  against  them^  void  and 
inoperative  to  pass  or  to  affect  any  right  possessed  by  them  in  the 
property  sold.  They  may  further  be  entitled  to  a  declaration,  res- 
pecting the  property  still  in  the  father's  hands,  that  it  is  ancestral 
property^  and  that  it,  therefore,  cannot  be  alienated  by  the  father 
except  under  the  circumstances  recognized  by  the  Mitdkshar^  Law 
as  justifying  alienation,  and  with  the  consent  of  those  whose  consent 
is  by  that  Law  requisite. 

The  suit  must  be  remanded  for  trial. — W.  R.  Vol.  Ill,  page  102. 


Calcutta,  S.  D.  A.— The  19th  of  June,  1836. 

MoTEE  Lal  and  Kalian  Singh,  Appellants, 

veratLS 

MiTTER-JEET  SiNGH,  SeETA  RAM  and  DUUEET  SiNGH, 

Respondents. 

According  to  the  law  aa  current  in  Behar,  the  alienation  by  a  Hindoo  father  of  immov- 
able anceatral  property  without  the  conaent  of  hia  sons,  except  on  proof  of  neceasity, 
iaillegaL 

The  respondents  instituted  the  action,  out  of  which  this  appeal 
arose,  in  the  Zillah  Court  of  Ramghur,  against  the  appellants,  to  re- 
cover a  fourth  or  a  four  anna  share  of  mouzah  Doobhee  pergunnah 
Shehurgottee,  which  they  alleged  to  be  their  ancestral  property. 
The  plaint  set  forth,  that  Duriao  Singh,  the  grandfather  of  the 
plaintiffs,  had  two  wives,  by  the  first  of  whom  he  had  a  son  named 
Eunhaia  Lal,  the  father  of  the  plaintiffs ;  and  by  .the  second  three 
sons,  viz,,  Mundul  Singh,  Ramjeawn  Lall,  and  Mohun  Lal.    In  the 
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year  1215,  Duriao  Siagh  gave  to  Kunhaia  Lai,  a  jportion  of  his 
property,  among  wliich  was  included  that  now  sued  for,  and  sepa- 
rated him  from  the  rest  of  his  family,  he  himself  residing  with  his 
sons  by  bis  second  wife.  In  1216  Kunhaia  Lai  died,  leaving,  as 
his  heirs,  his  sons  the  plaintiflfs.  After  this  Duriao  Singh,  without 
the  consent  of  the  plaintiffs,  sold  the  entire  four  anna  share  of 
mouzah  Doobhee  (which  was  all  that  he  ever  possessed  of  it)  to 
Motee  Lai  and  Kalian  Singh,  and  thus  disposed  of  the  portion 
of  the  village  which  he  had  already  given  to  their  father  Kunhaia 
LaL  On  the  purchasers  attempting  to  get  their  names  registered 
in  the  Collector's  office,  the  plaintiflfs  protested,  but  were  referred 
to  the  civil  Court.  The  share  of  the  village  transferred  to  Kunhaia 
Lai  was  just  what  he  would  have  been  entitled  to  on  the  death  of 
his  father,  and  the  plaintiflTs  as  the  representatives  of  Kunhaia  Lai 
have  a  further  claim  to  it  under  the  law  of  inheritance.  They  ac- 
cordingly sue  to  set  aside  the  sale  of  their  portion  of  the  village 
made  by  Duriao  Singh  to  the  defendants,  and  to  obtain  possession 
thereof.     The  case  was  referred  to  the  Zillah  Pundit. 

The  Pundit  considering  the  facts  stated  in  the  plaint  to  have  been 
proved,  gave  judgment  on  the  4th  February  1825,  in  favor  of  the  plain- 
tiflFs.    The  pundit's  decree  was  aflBrmed  on  appeal  to  the  Zillah  Judge. 

A  special  appeal  was  then  admitted  by  the  Provincial  Court  for 
the  division  of  Patna,  and,  on  the  abolition  of  that  Court,  the  case 
was  transferred  to  the  Sudder  Dewanny  Adawlut. 

By  the  Court,  present  Mr.  G.  Stockwell : — "  It  is  proved  that 
Bukhtawur  Singh  died  in  1219,  and  that  his  estate  was  not  divided 
amo;ag  his  heirs  until  1220 :  the  allegation  of  the  plaiutiflFs,  there- 
fore, that  Kunhaia  Lai  obtained  possession  in  1215,  under  a  gift 
from  his  father  Duriao  Singh,  falls  to  the  ground.  It  remains  to  be 
considered  whether  a  Hindoo,  in  possession  of  ancestral  real  pro- 
perty in  Debar,  having  sons  and  grandsons,  can,  without  their  con- 
sent, dispose  of  it,  or  any  part  of  it.  The  opinion  of  the  pundit  of 
this  Court  is  against  the  legality  of  such  an  alienation  of  ancestral 
property,  unless  in  special  cases  of  necessity.  Considering,  there- 
fore, the  plaintiffs  entitled,  under  the  law  of  inheritance,  to  the  pro- 
perty for  which  they  sue,  I  would  confirm  the  decrees  of  the  lower 
Courts ;  but  with  reference  to  the  important  point  of  law  involved, 
send  on  the  case  for  another  voice." 

Vol.  II.  .  8 
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Mr.  Robertson: — "It  is  in  the  evidence  that  the  plaintiff  Mitter- 
jeet  Singh  protested  against  the  sale  of  the  property  now  in  dispute, 
at  the  time  that  it  was  sold  to  the  defendants  Motee  Lai  and  Kalian 
Singh  by  Duriab  Singh.  The  plaintiffs'  father  protested,  when  the 
matter  was  before  the  Collector,  in  connection  with  the  commutation 
of  names  in  his  register.  The  present  suit,  however,  was  instituted 
in  1231,  that  is  the  year  after  the  sale  of  the  last  two  annas  of  the 
.  village,  and  thus  the  plaintiffs  appear  to  have  objected  all  along  to 
the  alienation  of  the  property.  According  to  the  opinions  of  the 
Pundit  delivered  in  the  case  of  Gopaul  Chund  Pandey  and  another 
versus  Baboo  Konwur  Singh,  page  24,  Vol.  V.  of  the  Reports,*  and 
in  this  case,  as  also  in  the  case  of  Ram  Lai  Tewaree,  and  Ram 
Tuwukkul  Tewaree  versus  the  heirs  of  Chuttur  Tewaree,  given  at 
page  6,  Vol.  II.  Strange  on  Hindoo  Law,  the  alienation  of  ancestral 
read  property  by  a  Hindoo  father,  without  a  clear  necessity,  or  the 
consent  of  his  sons,  is  illegal  according  to  the  Miti(kshar4  and  other 
authorities  current  in  Behar.  I  concur  with  Mr.  Stockwell.*'  Judg- 
ment dccordingly. 

Remarks  (by  Sir  W.  Macnaghten) : — 

The  opinion  of  the  Pundit  delivered  in  this  case  has  not  been 
given  at  length,  as  it  was  precisely  to  the  same  effect,  as  those  deli- 
vered in  the  cases  above  cited.  The  Vyavasthds  specify  that  the  father 
cannot  alienate  immovable  ancestral  property  without  the  consent  of 
sons ;  but  as  the  right  of  representation  is  admitted  as  far  as  the 
great  grandson,  the  fact  of  the  plaintiffs  being  the  grandsons  of  Duriao 
Singh  would  make  no  difference  in  the  result.  The  extent  of  the 
father's  power  over  real  inherited  property  is  elaborately  discussed 
in  the  case  of  Bhuwanee  Churn  Banhoojea,  Appellant  (Vol.  II, 
page  202.)— Sel.  S.  D.  A.  Rep.  Vol.  VI,  p.  71. 

*  Poet,  p.  59. 
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Calcutta,  S.  D.  A.— The  3rd  of  April  1830. 

GoPAUL  Chund  Pandey  and  Behari  Lal  Pandey,  Appellants, 

versus 
Babu  Kunwur  Singh,  Respondent. 

A,  made  a  grant,  of  part  of  his  inherited  real  estate  in  Shahabad,  to  B.  On  B'a  death 
his  grandsons  C,  and  D,  (living  their  father  E,)  succeeded.  F,  (his  father  A,  livingO 
sued  C,  D,  and  E,  to  set  aside  the  grant,  as  illegal  under  the  Hindoo  La#,  and  to 
recover  the  estate  granted  under  an  assignment  from  A.  Ruled,  that  Fs  suit  is  bar* 
red  by  the  quite  possession  of  B,  C,  and  D,  during  a  term  exceeding  12  years. 

Pundit  of  the  Sudder  Dewany  Adawlut,  explains  gifts  illegal  under  the  Hindoo  Law. 
A  father  may  give  a  small  part,  of  the  ancestral  estate,  for  a  pious  purpose,  without 
the  consent  of  sons. 

Mr.  Leycester  first  heard  this  case,  on*  the  30th  of  December, 
1829.  He  held  as  proved,  the  possession  of  appellants,  during  a 
period,  longer  than  .twelve  years,  under  the  gift  of  21st  of  Aghan, 
1207.  Any  doubt  created  by  the  use  of  a  wrong  letter,  in  the  word 
hibaht  was  obviated  by  the  words  '  have  given'  in  the  deed ;  and  so 
also,  was  any  suspicion  as  to  the  enumeration  at  the  foot,  obviated  by 
the  extract  from  the  Register.  Mr.  Leycester  proposed,  therefore, 
to  reverse  the  decision  of  the  Court  of  appeal^  and  confirm  that  of 
the  Zillah  Court :  and  that  under  the  grant,  appellants  should  re- 
cover as  Shikami  Taluk-dars,  with  mesne  profits  and  costs. 

Mr.  TurnbuU,  the  next  Judge,  who  sat  on  the  case  (on  the  21st 
of  January  1830,)  deemed  it  necessary  to  refer  to  the  Pundit  of  the 
Court,  this  question,  for  solution  under  the  Hindoo  Law  current  in 
Shahabad.  ''  A,  gave  some  ancestral  land  to  B,  a  Brahmin.  On 
bis  death  B's  heirs  succeeded  and  held.  One  of  A's  sons,  in  his  life- 
time, now  challenges  the  legality  of  the  gift.    Is  it  or  not  valid?*' 

To  this  question,  the  Pundit  Voidya  Nauth  Misra  delivered  an 
elaborate  reply :  its  substance  was  this :  "  Father  and  sons  had 
equal  property  in  ancestral  lands.  Hence,  there  was  that  commu- 
nity, which  rendered  the  assent  of  the  sons  to  the  father  s  alienation 
indispensable.  The  gift  then,  was  valid  or  otherwise,  according  as 
such  essential,  existed,  or  not.  According  to  texts  of  the  Saint 
N&rada,  cited  in  the  Mitdkshara  and  other  works,  a  gift  made^  under 
the  influence  of  fear,  as  a  bribe,  and  in  fourteen  other  categories, 
was  void.     The  assent  even  of  the  sons  could  not  legalize  such  gifts. 
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On  the  other  hand,  according  to  the  texts  of  Katy&yana  and  another 
Saint  [Vy^sa  was  meant],  which  are  cited  in  the  same  books,  the 
gift  of  a  small  portion  of  land,  for  the  sake  of  piety,  even  without 
the  assent  of  sons,  was  valid  ;  and  the  king  is  enjoined,  to  compel  a 
son,  to  surrender  any  inconsiderable  property,  which  his  deceased 
father,  (whether  sound  or  sick,)  may  have  given,  or  promised, 
for  a  spiritual  object.  The  Pundit  thus  illustrated  these  pious  gifts. 
Ist.  A  present  for  performing  indispensable  rites  in  honour  of  an- 
cestors. 2nd.  A  present  to  Priests  oflSciating  at  sacrifices  and  the 
like.  3rd.  Pious  and  reverential  gifts  to  Bhahmins, — as  Bi'dJimotra, 
Kriahndrpana^  Paddrgha, — in  satisfaction  of  a  vow, — as  V^t^itti 
or  aliment, — also  gifts  from  aflfection  towards  Vishnu  and  other  divi- 
nities. The  Pundit  declared  his  opinion  to  conform  with  the  Mi- 
tdkahard,  Viramitrodaya,  Vyavalidra  MddJiava,  and  Vyavahdra 
Kovstubha,  works  current  in  Shahabad. 

Mr.  TurnbuU  agreed  with  Mr.  Leycester,  that  Appellants  had 
held  more  than  twelve  years,  and  in  this,  Mr.  Ross  concurred.  He 
also  concurred  with  Mr.  Leycester,  that  the  claim  of  Respondent 
was  barred  by  prescription.  Mr.  Ross  accordingly,  made  final  the 
judgment  proposed  by  Mr.  Leycester;  whereby,  the  decree  of  tho 
Court  of  Appeal  was  reversed, — the  claim  of  respondent  dismis- 
sed,— and  the  estate,  to  Appellants,  as  Shikami  Talukdars,  at  rent 
of  755  rupees,  awarded  with  profits  and  costs. — Sel.  S.  T).  A.  Rep, 
Vol.  V.  p.  24. 
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Calcutta,  S.  D.  A.— The  2«A  of  April  1858. 

Fresent : 

H.  T.  Raikes,  Esq.,  A.  Sconce,  Esq.,  and 
J.  S.  Torrens  Esq.,  Judges. 

Regular  Appeal  from  a  decision  of  J.  J,  Ward,  Judge  of 
Cuttacky  dated  the  second  of  April  1859,  affirming  a  decree  of 
Baboo  Tar  a  Gaunt  Vidyasagur,  Principal  Sudder  Ameen  of  that 
District. 

Damoodur  Mohapattub,  (Plaintiflf,)  Appellant, 

versus 
BiRJO  Mohapattub  and  others,  (Defendants,) 

Respondents. 

This  suit  was  instituted  to  declare  a  mortgage  invalid  on  the 
ground  that,  by  the  law  of  Mitfiksharfi,  the  consent  of  the  heir  was 
essential  to  the  transaction,  and  had  not  been  signified. 

Judgment. — 

It  would  appear  from  the  Judge's  decision  that  he  held  it  proved 
that  the  first  mortgage  had  been  created  for  the  purpose  of  paying 
off  Government  revenue,  but  this  finding  is  not  sufficient'  to  dispose 
oi  the  whole  matter  involved  in  the  issue  before  him. 

It  may  be  shown  that  the  ostensible  purpose  of  the  loan  was  to 
pay  off  Qovernment  Revenue,  but  to  render  such  a  loan  binding  up- 
on those  who  had  reversionary  interests  in  the  property,  it  must  also 
be  satisfactorily  proved  that  such  loan  was  at  the  time  absolutely 
necessary  from  failure  of  the  resources  of  the  estate  itself,  and  was 
not  raised  through  the  caprice  or  extravagance  of  the  proprietor. 
This  point  has  not  been  determined  by  the  Judge;  we  therefore 
remand  the  case  for  a  proper  decision  thereon. — S.  D.  A.  Dec. 
for  1858,  p.  802. 
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Calcutta,  S.  D.  A.— The  SOth  of  March  1859. 

Present : 

H.  T.  Raikes  and  J.  H.  Patton,  £sqrs.,  Judges  and 
G.  Loch^  Esq.,  Officiating  Judge. 

Case  No.  326  of  1858. 

Sheo-suhate  Singh  and  others,  (Plaintiffs,)  Appellants, 

versus 
GOBIND  Roy  and  others,  (Defendants,) 

Respondents. 

By  ihe  MitiUushard  law,  alienation  without  consent  of  heira  being  unlawful  but  under 
neceaaity,  a  tranafer  by  mortgage,  made  to  clear  oflf  old  debts  and  pay  for  a  marriage 
WM  held  to  have  been  made  under  sufficient  urgent  cause. 

This  case  was  admitted  to  special  appeal  on  the  14th  of 
May  1858. 

Judgment — 

We  have  been  shown  by  the  pleader  of  the  respondent,  the 
creditor,  that  this  suit  was  brought  by  the  sons,  on  the  assumption 
that  the  fdther  and  uncles  of  the  plaintiffs  had  raised  money  by 
mortgaging  the  family  property,  and  squandered  the  proceeds  in 
pleasure  and  debauchery,  by  which  means  the  estate  now  claimed 
had  passed  into  the  hands  of  the  creditor.  In  reply  to  this,  the 
creditor  shows  that  the  mortgage,  by  foreclosure  of  which  he  now 
holds  the  estate,  was  given  by  the  father  and  uncles  of  the  plaintiffs, 
to  clear  off  two  other  previous  mortgages,  the  time  of  which  had 
been  out,  and  subjected  the  mortgagors  to  the  loss  of  the  estate  if 
foreclosed,  and  that  the  money  thus  advanced  was  also  expended  in 
the  marriage  expenses  of  a  daughter. 

These  facts  were  established  to  the  satisfaction  of  the  Courts 
below,  and,  in  the  opinion  of  those  Courts,  constituted  such  neces- 
sities  as  legalised  the  alienation  without  consent  of  heirs  under  the 
Mit&kshard  law. 

The  point  raised  in  special  appeal  is  the  insufficiency  of  the 
causes  stated  to  create  such  necessity  as  the  Mit&kshard  law  recog- 
nises. 
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With  the  finding  of  the  lower  Court  before  us,  that  the  causes 
stated  do  amount  to  the  necessity  required,  we  are  only  required  to 
regard  those  causes  as  they  appear  on  the  record. 

Doubtless,  the  encumbrance  already  burthening  the  property, 
when  the  present  mortgage  was  executed,  would  have  eventually 
necessitated  a  sale ;  and,  therefore,  they  were  primd  fade  a  neces- 
sity within  the  law.  Considering,  then,  that  the  record  does  con- 
tain sufficient  proof  to  justify  the  finding  of  the  Courts  below 
regarding  the  existence  of  such  necessity  as  justified  the  sale,  we 
see  no  reason  ^o  interfere  with  the  judgment,  and  dismiss  this 
appeal.— S.  D.  A.  Dec.  for  1859,  p.  376. 
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Present : 

C.  B.  Trevor,  G.  Lock,  and  C.  Steer  Esqrs.,  Judges. 

Case  No.  348  of  1858. 

MussT.  JuNNUK  KissoREE  KooNWUR,  sister  and  guardian  of  Baboo  . 
KISSEN-KISSORE  Narain  Singh,  minor,  (PlaintiflF,)  Appellant, 

versus 
Baboo  Rughoo-nundun  Singh  and  others,  (Defendants,) 

Respondents. 

Held,  that  under  the  law  of  Mithila  as  well  as  of  the  Mitftshar^  a  father  is  only  joint 
owner  with  his  sons  of  ancestral  estate,  and  can  only  exercise  the  power  of  aliena- 
tion in  the  case  of  a  minor  son  existing  at  the  time,  under  circumstances  of  legal 
necessity.  Held  also,  that  the  debts  contracted  by  plaintifTs  father  are  not  shewn  to 
be  of  tueh  a  nature  as  to  absoWe  the  son  from  the  obligation  to  pay  them. 

Held  further  that,  with  the  exception  of  five  of  the  sales  made  in  execution  of  decrees 
of  Court,  aU  the  remaining  sales  for  the  reversal  of  which  the  present  suit  is  brought 
were  not  made  under  circumstances  showing  any  legal  necessity  for  them,  and  they 
are  consequently  invalid  under  Hindoo  law.  Case  decided  accordingly  :  both  parties 
under  circumstances  to  bear  their  own  costs. 

Suit  laid  at  Co*s.  Rs.  97,500-6-8. 

Messrs.  C,  B,  Trevor  and  0,  Lock. — Musst.  Brij  Eoonwur, 
paternal  grandmother,  and  after  her  demise  Musst.  Junnuck  Kissoree 
Koonwur,  sister  and  guardian  of  Eissen-kissore  Narain,  plaintiff, 
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sues  Bhugwut-narain  Singh^  1st  party,  Ram-narain  SiDgh  and 
Bugghoo-nunduii  Singh  and  Hurpurkash  Narain  Singh  and  others, 
2nd  party,  and  various  others,  for  the  cancelment  of  certain  deeds 
of  sale  illegally  made  and  without  warrant  of  law. 

Plaintiff  alleges    that  Mohesh  J  ha  and  Omur  Jha  were  the 
ancestors  of  the  different  parties  before  the  Court,  and  brothers   and 
sons  of  Bhugruthia  Jha,  the  common  ancestor.     That  both  of  them 
had  amassed   large  property  whilst  living   together ;  that  Mohesh 
Jha  had  an  only  son,  named  Hurdeo-narain  Jha,  who  died  childless ; 
that  Omur  Jha  had  one  son,   Kebul-kissore,  who  succeeded  to  the 
whole  estate  ;  that  Kebul-kissore  had  three  sons,   Mohendur-narain, 
Bam-narain  and  Lutchmee-narain.     Mohendur-narain  had  two  sons, 
Bhugwut-narain,  the  father  of   plaintiff,  and  Ramanoograh  Singh. 
That  Ram-narain  had  two  sons,  Rughoo-nundun  and   Hur-purkash, 
defendants  in  this  case ;    and  Lutchmee-narain  had  a  son,  Bishen- 
purkash,  defendant ;  that  the  three  brothers  lived  together  till  1238 ; 
that  in  1239  or  1832  Lutchmee-narain  separated  himself  from  his 
brothers,  and  they  divided  all  the  property  into  three  parts,  and 
each  took  his  share  ;    that  both  Mohendur-narain  and  Ram-narain 
still  lived  in  commensality.    That  in  1241  or  1834,  Mohendur-naraiu 
died  leaving  his  eldest  son  of  age  and   his  youngest  a  minor ;  that 
after  his  death  in  Assar  1242,  Bhugwut-narain  separated  himself  from 
Bam-narain  Singh  and  retained  possession  of  one-third  share  of   the 
property,  partly  on  his  own  account  and  partly   as   guardian    of  his 
minor  brother,  Ramanoograh  Singh  ;  that  before  the    separation   of 
Baboo  Ram-narain  Singh  there  were  lacs  of  Rupees  and  other  articles 
left  by  his  grandfather  and  father,  which  were  divided  between  Baboos 
Bam-narain    Singh    and   Bhugwut-narain  Singh,  according  to  the 
former  deed  of  partition  ;  that  after  the  separation,  Bhugwut-narain, 
on  account  of  there  being  no  one  to  take  care  of  him,  began  to  live 
extravagantly ;  that  on  Ramanoograh  arriving  at  his  majority,  and 
seeing  Bhugwut-narain  Singh  living  extravagantly,    he    separated 
himself  from  him  in  1249,  and  held  possession  of  his  one-sixth  share, 
and  Bhugwut-narain  held  his  one-sixth  share  of   the  ancestral  pro- 
perty ;    that   at  the  time  of  the  death  of  Mohendur-narain  no  debts 
were  due  from  any  one,  but  he  left  much  cash  and  other  valuables,  and 
had  an  estate  also  bringing  in  a  large  income,  and  the  share  accruing 
to  plaintiff  brought  in  at  least  a  net  income  of  30,000  Rupees ;  that 
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on  Bhugwut-narain  becoming  extravagant,  it  w&s  good  opportunity 
for  Ram-narain  Singh,  defendant,  and  other  defendants,  to  entangle 
him  in  difficulties  and  take  his  property ;  that  for  small  sums  of 
money  they  instigated  and  caused  him  to  execute  bonds  for  large 
amounts  in  the  name  of  other  individuals ;  that  when  these  nomi- 
nal Mohajuns  obtained  their  decrees,  they  themselves  began  to 
purchase  them  ;  that  again  they  instigated  Bhugwut-narain  to  execute 
other  bonds  in  their  own  names,  lending  him  small  sums  of  money, 
but  not  giving  him  any  account  of  the  same,  and  then  caused  him 
to  execute  bonds  for  double,  treble,  four  and  five  times  the  amount 
of  the  sums  actually  paid  to  him  and  obtained  decrees  on  the  same  ; 
that  they  also  instigated  other  creditors  to  sue  and  obtain  decrees 
for  false  debts;  that  then  many  Mouzahs  were  brought  to 
sale  and  fourteen  villages  were  sold  on  different  dates  and  years,  of 
which  9  villages  of  large  value  were  purchased  by  Ram-narain, 
Bughoo-nundun  Singh  and  others,  second  party  defendants^  one  by 
Bishen-purkash  Singh  in  the  name  of  Nursing  Thakoor,  his  own 
servant^  and  four  by  the  other  defendants  as  is  given  in  schedule 
below;  that,  moreover,  they  caused  the  said  Bhugwut-narain  to 
execute  many  Deeds  of  Sale  for  many  villages  of  large  values  in- 
serting large  sums  of  money  in  them,  some  in  the  names  of  the 
defendants  of  the  second  party,  and  some  in  the  fictitious  names  of 
their  servants;  that,  in  short,  between  1257  and  1261  all  the  ances- 
tral and  paternal  property  of  plaintiff's  father  was  dissipated  ;  that 
to  strengthen  their  fraud  and  to  screen  their  evil  acts,  they  have 
prepared  a  deed  of  gift  (Ata-namah)  of  five  villages  in  plaintiff's 
favor,  alleging  that  it  was  executed  in  his  (plaintiff's)  favor  by  his 
father  at  the  ceremonies  performed  shortly  after  his  birth,  and  have 
registered  it,  hoping  thereby  that  the  claim  of  plaintiff  to  his 
ancestral  estate  by  the  reversal  of  the  deeds  of  sale  would  not  be 
made.  That  the  present  suit  is  instituted  consequently  to  establish 
the  reversionary  right  of  the  minor  plaintiff  to  the  property  alleged 
to  have  been  sold  to  the  defendants  by  the  reversal  of  the  Deeds  of 
Sale,  as  having  been  made  by  the  minor's  father  contrary  to  the 
law  of  Mithila,  without  any   necessity^   but   merely   to   satisfy  his 

present  extravagancies,  and  by  the  cancelment  of  the  alleged  Deed 

of  Gift  to  himself. 
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From  the  decision  of  the  PriDcipal  Sudder  Araeen,  adverse  to 
him,  an  appeal  has  now  been  preferred  to  this  Court  by  the  plaintiff 
below.  He,  in  his  Appeal-petition,  calling  in  question  the  law  of 
Mithila^  as  laid  down  by  the  Principal  Sudder  Ameen,  submits  that 
as  to  the  power  of  alienation  by  a  father  with  a  minor  son  living, 
it  is  identical  with  the  law  of  the  Mitdkshard^  and  that  that  power 
can  only  be  exercised  within  certain  limitations,  and  under  certain 
circumstances  not  present  in  the  case  before  the  courts  and  that^ 
moreover,  in  the  present  case,  the  purposes  of  the  sales  were  of 
an  immoral  nature  not  sanctioned  by  Hindoo  Law,  that  consequently 
the  decree  of  the  Principal  Sudder  Ameen  should  be  reversed,  ex- 
cept as  to  the  reversal  of  the  Deed  of  Gift  to  plaintiff  and  the  sale 
of  the  dwelling  houses. 

The  issues  raised  on  the  pleadings  in  the  suit  are  : — 

1st.  Has  a  father,  under  the  law  of  Mithila  which  prevails  in 
Tirhoot,  an  absolute  power  to  dispose  of  an  ancestral  property  as 
he  pleases,  notwithstanding  that  a  son  is  living,  or  is  only  a  joint- 
owner  with  his  sons,  and,  therefore,  with  a  power  of  alienation  to 
be  exercised,  in  the  case  of  a  son  who  has  reached  his  majority, 
only  with  his  consent,  and  in  the  case  of  minor  sons,  as  in  this  suit, 
only  on  a  legal  necessity  arising  ? 

2nd.  If  he  has  only  a  restricted  power,  were  the  debts  for 
which  the  alienations  took  place  of  such  a  nature  as  under  Hindoo 
law,  to  render  the  property  in  which  the  sons  have  a  vested  in- 
terest under  no  circumstances  liable  ? 

3rd.  If  not  of  such  a  nature,  was  there  any  such  real  or  apparent 
necessity  for  the  sale  as  justified  the  vendor  in  selling,  and  the 
vendees  in  purchasing,  property  not  absolutely  the  property  of  the 
seller,  but  held  by  him,  partly  as  his  own  and  partly  as  trustee  for 
his  minor  son  ? 

In  cases  to  which  the  reports  of  this  Court  do  not  furnish  any 
authority,  we  are  compelled  to  resort  to  Vyavasthds  of  learned  Pun- 
dits, and  it  may  be  in  some  cases  to  evidence  of  local  custom,  but 
if  the  reports  of  the  court  furnish  us  with  no  authority,  and  also  the 
reasoning,  upon  which  the  rule  laid  down  conclusively,  is  based, 
we  prefer  being  guided  by  it,  and  to  leave  less  weighty  authorities ; 
at  the  same  time  we  lament  with  the  government  pleader,  that  the 
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chief  authorities  ia  Mithila  law  have  not  been  rendered  avail- 
able, by  being  translated  into  English,  to  Judges  unlearned  in  the 
Sanscrit  language^  and  that  we  are  thus,  many  of  us  at  least,  unable 
from  our  own  scrutiny  of  the  text  to  ascertain  and  vouch  for  the 
accuracy  of  the  law  as  laid  down  by  our  predecessors  in  the  court ; 
in  the  present  instance,  however,  such  scrutiny  is  the  less  necessary, 
as  the  case  on  which  we  intend  to  reply,  was  decided  by  that  great 
authority  in  Hindoo  Law,  Mr.  Colebrooke,  and  also  by  Mr.  Fom- 
belle^  and  had  the  Vyavasthda  on  which  that  judgment  was  founded 
been  incorrect,  they,  subject  as  they  were,  to  the  scrutiny  of  a  pro- 
found Sanscrit  scholar,  would  undoubtedly  not  have  been  adopted. 

In  the  case  of  Sham  Singh  versus  Musst.  Umraotee^*  which 
is  a  Tirhoot  case,  governed  by  the  law  of  Mithila,  the  Pundit's 
Vyavasthd  accepted  by  the  court  was  to  the  effect  that ''  if  a  Hindoo 
possessing  immovable  ancestral  property,  some  time  previous  to  his 
death,  expresses  himself  in  talking  of  his  eldest  son,  to  the  effect  that 
*  you  will  become  sole  proprietor  on  my  death,  and  my  younger  son 
will  be  provided  by  you  with  a  suitable  maintenance,'  the  gift  cannot 
take  place  from  the  omission  of  the  word  cUm  ( donation )  in  the 
expression,  which^  both  according  to  the  shasters  and  the  current 
practice  of  the  country,  is  essential  to  complete  the  gift ;  further^ 
supposing  the  ddn  ( donation )  to  have  been  expressed  in  the  above 
sentence,  still  the  gift  cannot  be  considered  valid,  because  a  faOier 
and  aon  possess  an  eqmxl  right  in  ancestral  immovable  property, 
consequently  the  younger  brother's  right  is  established,  and  the 
estate  becomes  joint  property,  the  gift  of  which,  is  illegal,  and  a  ver- 
bal, gift,  under  any  circumstances,  of  immovable  property,  unless 
supported  by  a  hebba-namah^  is  invalid."  The  authorities,  agreeably 
to  which  the  Vyavasthd  has  been  delivered,  are  the  Yivada  Ilatn&- 
kara,  the  Smriti  Shamuchcbaya,  Yivada  Chandra,  Yiv&da  Chint&- 
mani  and  other  works  current  in  Mithila. 

Now  it  will  be  observed,  that  the  particular  case  cited  referred 
to  gifts  of  the  whole  property,  whereas  in  the  present  case  we  have 
only  the  sale  of  a  portion,  but  notwithstanding  this  difference,  the 
principle  upon  which  the  doctrine,  as  to  the  former  set  of  circum- 
stances,  is  founded,  applies  to  the  latter,  and  the  illegality  of  both 
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is  based  upoD  the  fact  that  the  father  and  the  son  in  Mithila^  as  in 
the  countries  governed  by  the  Mit&kshar&i  possess  an  equal  right  in 
ancestral  immovable  property.* 

This  principle  of  ancient  Hindoo  law  appears,  according  to  the 
precedents  of  this  Court  above  cited^  to  exist  in  the  books  of  Mithila 
as  well  as  the  Mit&kshar&. 

On  the  ground  then  of  the  fundamental  principle  of  general  Hin- 
doo law,  the  principle  of  co-ownership  of  father  and  son,  and  the 
precedent  of  this  Court  above  cited  establishing  it,  we  have  no  hesi- 
tation on  the  first  issue  in  the  present  case  of  finding  that  under  the 
law  of  Mithila,  a  father  is  joint  owner  with  his  sons  of  his  ancestral 
estate,  and  can  only  exercise  the  power  of  alienation  in  the  case  of 
a  minor  son  existing  at  the  time,  as  in  the  present  instance,  under 
circumstances  of  legal  necessity. 

It  has  been  attempted  to  be  shown  us  by  the  evidence  of  wit- 
nesses that  the  extravagances  of  the  father  of  the  minor,  Bhugwut- 
narain  Ram,  were  of  the  nature  of  dissipations,  for  which  under 
Hindoo  law^  as  being  repugnant  to  good  morals,  the  son  would  under 
no  circumstances  be  liable  ;  that,  therefore^  on  this  ground  the  sale 
of  the  property  in  which  the  son  has  a  vested  interest  is  illegal ;  but 
we  are  not  satisfied  with  evidence  of  this  nature  ;  all  dissipation 
tends  to  extravagance,  but  all  extravagances  are  not  caused  by  dissi- 
pation repugnant  to  good  morals  in  the  Hindoo  sense  of  the  term^ 
and  nothing  but  the  strongest  and  most  reliable  evidence  as  to  the 
particular  nature  of  dissipation  of  the  debtor,  would  justify  our 
giving  a  verdict  on  the  second  issue  in  plaintiffs  favor,  and  as  no 
evidence  of  that  kind  is  before  U9,  we  find  for  the  defendant  upon  it. 

We  proceed  to  the  consideration  of  the  third  issue.  On  the 
part  of  the  plaintiff,  it  is  contended  that  on  the  plaintiff's  grand- 
father's death,  no  debts  were  due  by  him,  but  he  died   worth    large 


*  *'  ADcient  law  includiDg  Hindoo  law,"  as  has  been  well  remarked  by  a  learned 
writer,  **  knows  next  to  nothing  of  individuals,  it  is  concerned  not  with  individuals  but  with 
families  ;  not  with  single  human  beings,  but  with  groups ;  the  mature  Roman  law,  and 
modem  jurisprudence  following  in  its  wake,  looks  upon  co-ownership  as  an  exceptional 
and  momentary  condition  of  the  right  of  property,  but  in  India,  this  order  of  ideas  is 
reversed.  There  as  soon  as  a  son  is  bom,  he  acquires  a  vested  interest  in  his  father's 
substance  and  on  attaining  years  of  discretion  he  is  even,  in  certain  contingencies  per- 
mitted  by  the  letter  of  the  law  to  call  for  a  partition  of  the  family  estate ;  co-ownerdiip 
in  fact  is  there  the  rule,  and  it  may  be  conjectured  that  private  property  in  the  shape 
we  know  it,  viz.,  as  that  of  individual,  was  chiefly  formed  by  the  gradual  disentangle- 
ment of  the  separate  rights  of  individuals  from  the  blended  rights  of  a  community  or 
family." 
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estates  and  possessed  of  considerable  ready  money  ;  that  the  yearly 
income  of  the  plaintiff  amounted  to  30,000  Rupees,  a  sum  quite 
sufficient  for  all  his  wants ;  that,  moreover,  there  were  no  great  cere- 
monies in  the  family  requiring  large  expenditure,  and  in  point  of 
fact,  the  family  expenditure  amounted  to  not  more  than  5  or  6,000  Rs. 
annually  ;  that  the  sales  for  the  reversal  of  which  the  present  suit  i^ 
brought,  were  made  without  legal  necessity,  merely  to  raise  money 
to  enable  the  seller  to  indulge  in  an  extravagant  mode  of  liviqg,  or 
to  satisfy  bonds  for  which  small  considerations  had  been  given  and 
decrees  upon  those  bonda  The  property  sold  being  of  a  value  far 
beyond  the  amount  of  the  decrees ;  that  granting  even  if  plaintiff  is 
unable  to  displace  the  sales  which  have  taken  place  in  execution  of 
judicial  decrees  on  the  only  ground  on  which  a  displacement  would 
be  legitimate,  viz.,  the  immoral  purpose  of  the  loan  patent  on  the 
face  of  the  decrees,  still  the  other  sales  are  liable  to  reversal  as 
being  made  without  any  necessity,  and  not  only  were  they  made  on 
the  part  of  the  vendor  without  any  legal  necessity  under  Hindoo 
law,  but  they  have  been  purchased  on  the  part  of  the  purchaser 
without  that  enquiry  and  caution  with  a  view  to  seeing  that  no 
breach  of  trust  was  committed,  which  a  party,  dealing  with  a  person 
in  the  position  of  the  plaintiff,  a  party  a  trusty  with  the  restricted 
right  of  sale,  should  have  used,*  that  considering  the  position  of  the 
father  and  that  of  the  person  purchasing,  relations  in  most  instances 
to  each  other,  the  latter,  therefore,  cognizant  of  all  the  circumstances 
of  the  family,  it  was  incumbent  on  them  as  laid  down  by  the  Piivy 
Council  in  the  case  of  Hunooman  Fersaud  Pandey  versus  Musst. 
Babooee  Munraj  Koonwaree^  to  prove  the  facts,  presumably  better 
known  to  him  than  to  the  infant  heir,  viz.,  those  facts  embodying 
the  representation  made  to  them  of  the  alleged  receipt  of  the  sale  of 
estates,  and  of  the  motives  which  induced  the  purchaser,  but  nothing 
of  this  sort  have  the  defendants  attempted  to  prove.  That  conse- 
quently with  the  exception  of  the  sale  made  in  the  execution  of  de- 
crees, all  the  sales  should  be  reversed  as  having  been  made  without 
authority  under  Hindoo  law. 

The  sales  for  the  reversal  of  which  the  present  suit  is  brought, 
divide  themselves  into  three  classes,  1st,  sales  made  by  order  of  court 
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in  execution  of  decrees^  2nd,  sales  made  privately  to  satisfy  decrees 
and  bonds^  and  3rd^  sales  made  simply  in  order  to  raise  money  for 
some  purpose  or  other.  Freedom  on  the  part  of  the  son  as  far  as 
regards  ancestral  property  from  the  obligation  to  discharge  the 
father's  debts  under  Hindoo  law,  can  be  successfully  pleaded  only  by 
a  consideration  of  the  invalid  Tiature  of  the  debts  incurred.  Now 
we  are  clearly  of  opinion,  that  the  plaintiff  has  been  unable  to  show 
that  the  e;Lpenses  for  which  those  decrees  were  passed^  were,  looking 
to  the  decrees  themselves,  and  we  cannot  now  look  beyond  these, 
immoral,  and  such  as  under  Hindoo  law  the  son  would  not  be  liable 
for ;  we  must,  therefore,  decline  to  interfere  with  the  5  sales,  Nos. 
25,  2,6,  27,  28  and  29,  which  have  taken  place  by  the  intervention  of 
the  courts  for  debts,  which,  though  caused  by  extravagance,  were 
such  as  a  son^would  be  liable  for.  The  remaining  sales  fall  under 
other  two  classes ;  under  the  2nd  class  of  sales  made  to  satisfy  de- 
crees and  bond-debts  fall  Nos.  3-4-14-16-18-22,  and  under  the  third 
class  fall  the  remaining  sales,  Nos.  1-2-5.6-7-8-9-10-11-12-13-15-17- 
19-20-21-23-24.  Now  in  sales  made  without  the  intervention  of  a 
Court  of  Justice  when  the  vendor  is  a  trustee  for  others  as  well  as 
part  owner ;  and  the  purchaser  a  stranger,  such  purchaser  is,  as  con- 
tended for  by  the  learned  Advocate  Qeneral,  under  an  obligation  to 
enquire  and  see  that  no  breach  of  trust  is,  by  the  act  of  sale,  to  him 
committed,  when,  moreover,  the  purchaser  is  not  a  stranger,  but  a 
person  knowing  not  only  the  position  of  the  vendor,  but  the  circum- 
stances of  the  family,  the  obligation  is  stronger  upon  them  of  making 
such  enquiry,  and  if  the  transaction,  of  whatever  nature  it  may  be, 
be  afterwards  called  in  question,  the  onus  is  clearly  upon  him  of 
showing  what  those  facts  were  which  were  represented  to  him,  as 
raising  the  necessity,  which  was  sufficient  to  justify  it  in  his  mind 
under  the  law  applicable  to  the  case. 

After  an  attentive  analyses  of  all  the  evidence  placed  before  us 
by  the  defendants,  we  are  unable  to  say,  that  any  such  proof  of  a 
satisfactory  nature  has  been  placed  before  us  by  them  in  this  case, 
but  the  doctrine  has  been  openly  adopted  by  them  that  the  sales 
themselves  prove  their  own  necessity ;  we  think  that  this  doctrine 
ia  altogether  an  erroneous  one,  and  that  on  the  simple  failure  by 
them  to  prove  that  they  had  made  any  enquiry  as  to  the  legal 
necessity  of  the  sales  in  either  class  of  cases  under  consideration. 
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this  case  might  at  once  be  decided  against  them ;  but  on  referring  to 
the  evidence  of  the  plaintiff,  the  nature  of  all  these  transactions  at 
once  becomes  apparent,  and  also  the  fact,  that  they  were  all  without 
exception  entered  into  without  any  legal  necessity,  considerable 
sums  in  the  aggregate  were  paid  over  to  the  debtor,  for  which  bonds 
to  a  large  amounl  were  given  and  decrees  have  been  obtained  on 
those  bonds,  and  the  transaction  seeihs  to  have  been  part  of  a  sys- 
tem entered  into  by  certain  parties,  including  the  principal  defen- 
dant, to  ease  plaintiff's  father  of  his  ancestral  property  by  supplying 
his  extravagances.  The  existence  of  a  bond  debt  or  a  decree  founded 
on,  is  neither  of  them^  as  a  general  rule,  sufficient  to  warrant  a 
private  sale  of  property  partly  held  in  trust  beyond  the  anK)unt  of 
the  decree  or  bond  debt  without  the  intervention  of  the  courts  and 
it  follows  a  fortiori,  that  where  there  are  neither  decrees  nor  bond 
debts,  the  sale  of  trust  property  at  all  can,  under  no  circumstances, 
except  those  of  strict  legal  necessity,  be  upheld  by  the  court. 

Under  this  view  of  the  case,  we  confirm  the  order  of  the  lower 
court,  reversing  the  sale  of  the  dwelling  houses  by  plaintiff's  father, 
and  also  the  Deed  of  Gift  of  the  five  villages  alleged  to  have  been 
made  in  bis  favor  by  his  father  also,  and  we  declare,  reversing  the 
decision  of  the  Principal  Sudder  Ameen,  that  as  far  as  concerns  the 
rights  in  reversion  of  the  minor  plaintiff  before  us,  the  sales  from 
Nos.  1  to  24  inclusive  are  null  and  void :  as  the  plaintiff's  father  ia 
still  alive,  plaintiff  is  not  entitled  to  possession  and  will  remain  for 
the  parties  interested  to  determine  amongst  themselves,  whether  the 
transaction  entered  into  shall  stand  good  for  the  life-time  of  Bhug- 
wutnarian^  but  with  that  determination  the  court  has  at  present  no 
concern. 

The  court  also  dismiss  so  much  of  the  plaintiff's  claim  as  refers 
to  the  sale  of  the  five  properties,  25  to  29,  made  in  execution  of  de- 
crees of  court. 

Under  the  special  circumstances  of  the  case  each  party  will 
bear  his  own  costs. 

Mr.  (7.  Steer. — ^I  concur  in  the  view  taken  by  my  cdleagues 
in  this  case. — S.  D.  A.  Dec.  for  1861,  p.  213. 
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Privy  CovrsciL,—The  12th  May  1874 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague,  E.  Smith,  Sir  Robert  P.  Collier,  and 

Sir  Lawrence  Peel. 

On  appeal  from  the  High  Court  of  Jvdicaiure  at  Fort  Wil- 
liam in  Bengal* 

OlRDHARBE  Laxl  and  another,  ver8U8  Kantoo  Lall  and  others ; 

and 
MuDDUN  Thakoor,  versus  Kantoo  Lall,  and  others. 

Anoestnd  property  which  deecendB  to  a  father  under  the  Mit^Uuhard  law,  \b  not  ex- 
empted from  liability  to  pay  his  debts  becauae  a  son  is  bom  to  him,  imless  the  debt 
IB  illegal  or  has  been  contracted  for  an  immoral  purpose,  in  which  case  the  son  may 
not  be  under  any  pious  obligation  to  pay  it. 

A  purchaser  of  joint  ancestral  property  under  an  execution  is  not  bound  to  go  back 
beyond  the  decree  to  ascertain  whether  the  Court  was  right  in  giving  the  decree, 
or,  having  given  it,  in  putting  up  the  property  for  sale  in  execution. 

* 

This  is  a  suit  brought  by  Baboo  Kantoo  Lall^  the  son  of 
Bhikharee  Lall,  and  by  Mussamut  Doolaro  Koonwaree,  on  behalf 
of  Mahabeer  Pershad,  the  minor  son  of  Lalla  Bujrung  Sahye,  the 
said  Kantoo  Lall  and  Mahabeer  Pershad  being  grandsons  of  Moon- 
shee  Kunhya  Lall,  deceased,  against  a  number  of  different  defen  - 
dants,  who  are  wholly  unconnected  with  each  other,  to  recover 
possession  from  them  of  certain  portions  of  land  which  belonged 
to  the  ancestral  estate,  also  to  set  aside  the  Deed  of  Sale  executed 
by  the  two  fathers,  and  to  recover  possession  of  the  whole  property,— 
not  the  particular  shares  of  the  sons,  even  if  the  sons  could  be 
said  in  a  case  like  the  present  to  have  had  distinct  and  separate 
shares.  The  Principal  Sudder  Ameen  dismissed  the  suit.  The 
High  Court  set  aside  that  decision  and  awarded  to  the  plaintiff 
Kantoo  Lall  one-half  of  his  father's  share,  that  is,  one-half  of  an  8 
anna  share ;  but  as  to  the  other  plaintiff,  Mahabeer  Pershad,  the 
minor  son  of  Bujrung  Sahye,  they  held  that  he  was  not  entitled 


*  From  the  judgment  of   Kemp  and  £.  Jackson,  JJ.,  in  regular  Appeals  No.  114 
of  1867  and  No.  44  of  1869,  decided  16th  April  1868,-9  W.  B.,  469. 
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to  recover,  inasmuch  as  lie  was  not  born  at  the  time  when  the  deed 
of  sale  was  executed.  In  respect  of  that  portion  of  the  decision 
no  appeal  has  been  preferred. 

The  property  is  situated  in  the  Mithild  district,  and  is  governed 
by  the  Mithild  law,  which  is  very  similar  to  the  law  administered 
under  the  Mitdkshari  With  reference  to  the  Mitikshard  upon 
this  point,  it  may  be  well  to  read  from  the  11th  Moore's  Privy  Council 
cases,  p.  89,  a  portion  of  the  judgment  which  was  delivered  by 
Lord  Westbury  in  the  case  of  Approvier  v.  Rama  Subba  Aiyan* 
before  the  Judicial  Committee.  He  says  : — "  According  to  the  true 
notion  of  an  undivided  family  in  Hindoo  law,  no  individual  member 
of  that  family,  whilst  it  remains  undivided,  can  predicate  of  the 
joint  and  undivided  property  that  he,  that  particular  member,  has 
a  certain  definite  share.  No  individual  member  of  an  undivided 
family  could  go  to  the  place  of  the  receipt  of  rent,  and  claim  to 
take  from  the  collector  or  receiver  of  the  rents  a  certain  defi- 
nite share.  The  proceeds  of  undivided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to  the  common  chest 
or  purse,  and  then  dealt  with  according  to  the  modes  of  enjoyment 
of  the  members  of  an  undivided  family.  But  when  the  members 
of  an  undivided  family  agree  among  themselves,  with  regard  to  a 
particular  property ,that  it  shall  thenceforth  be  the  subject  of  owner- 
ship in  certain  defined  shares,  then  the  character  of  undivided 
property  and  joint  enjoyment  is  taken  away  from  the  subject-matter 
so  agreed  to  be  dealt  with ;  and  in  the  estate  each  member  has 
thenceforth  a  definite  and  certain  share,  which  he  may  claim  the 
right  to  receive  and  to  enjoy  in  severalty,  although  the  property 
itself  has  not  been  actually  severed  and  divided." 

It  is  probable  that  on  account  of  this  case,  and  on  account  of 
a  decision  in  the  High  Court,  12  Weekly  Reporter,  Full  Bench 
cases,  p.  5,  this  suit  was  brought,  by  Kantoo  Lall  and  Mahabeer 
Persad,  not  for  the  purpose  of  recovering  their  respective  shares, 
because  they  had  no  distinct  or  definite  shares  to  recover,  but  to 
recover  the  whole  property  upon  the  ground  that  the  sale  by  the 
fathers  was  void,  and  that  the  whole  property  which  the  fathers 
had  conveyed  ought  to  be  brought  back  again  to  be  joint  property 


*  Sutherland's  Privy  Council  judgments,  p&ge  G07. 
Vol.  II.  10 
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for  the  benefit  of  the  whole  family.  It  is  questionable  whether 
a  son  can,  under  the  Mit&kshar&  law,  recover  an  undivided  share 
of  ancestral  property  sold  by  his  father  (12  Weekly  Reporter,  Civil 
Rulings^  478).  But  it  is  unnecessary  to  determine  that  question  in 
the  present  case,  because  their  Lordships  are  of  opinion  that,  look- 
ing to  the  circumstances  of  this  case,  the  plaintiff  was  not  entitled 
to  recover  any  portion  of  the  estate  as  regards  the  first  two  de- 
fendants. 

It  appeavs  that  the  deed  of  sale  was  executed  on  the  28th 
July  1856.  At  that  time  a  decree  had  been  obtained  against  Bhi- 
kharee  Lall  at  the  suit  of  Byjnath  Chuckerbutty,  upon  a  bond 
executed  by  Bhikharee  in  his  favor,  and  an  execution  had  issued 
against  him,  upon  which  his  "right  and  share"  in  the  dwelling- 
house  belongiug  to  the  family  had  been  attached.  It  was  therefore 
necessary  to  raise  money  to  pay  the  debt  of  Bhikharee  Lall,  the 
father,  and  to  get  rid  of  the  execution,  whatever  the  effect  of  it 
might  be. 

The  property  descended  from  Kunhya  Lall,  who  died  in  the 
year  1250.  The  eldest  of  the  two  plaintiffs,  Kantoo  Lall  was  not 
bom  until  1251.  So  that  upon  the  death  of  Kunhya  Lall,  the 
property  descended  to  Bhikharee  Lall  and  Bujrung  Sahye  as  his 
two  sons,  and  they  were  the  only  persons  interested  in  the  property 
at  that  time.  There  can  be  no  doubt  that  if  they  had  contracted 
a  debt  at  that  time,  the  property  which  descended  to  them  from 
their  ancestor  would  have  been  liable  to  pay  it.  But  it  is  said 
that  they  could  not  sell  the  property,  because  in  1251,  before  the 
deed  of  sale  was  executed,  Kantoo  Lall  was  born,  and,  by  reason 
of  his  birth,  under  the  Mithild  law,  he  had  acquired  an  interest 
in  this  property. 

Now  it  is  important  to  consider  what  was  the  interest  which 
Kantoo  Lall  acquired.  Did  he  gain  such  an  interest  in  this  pro- 
perty as  prevented  it  from  being  liable  to  pay  a  debt  which  his 
father  had  contracted  P  If  his  father  had  died  and  had  left  him 
as  his  heir,  and  the  property  had  come  into  his  hands,  could  he 
have  said  that  because  this  was  ancestral  property  which  descended 
to  his  father  from  his  grandfather,  it  was  not  liable  at  all  to  pay 
his  father's  debts?  In  the  case,  which  has  been  referred  to  in 
argument,    of  Hunooman  Fersaud  Panday  v,    Mussamut    Babooee 
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Munraj  Eoonwaree  ( 6  Moore's  Indian  Appeal  Cases ),  Lord  Justice 
Knight  Bruce,  who  delivered  the  judgment  of  the  Privy  Council,  says 
at  page  421 : — "Though  an  estate  be  ancestral,  it  may  be  charged 
for  some  purposes  against  the  heir  for  the  father's  debt  by  the  father, 
unless  the  debt  was  of  such  a  nature  that  it  was  not  the  duty  of 
the  son  to  pay  it ;  the  discharge  of  it,  even  though  it  affected  ancestral 
estate,  would  still  be  an  act  of  pious  duty  in  the  son.  By  the  Hindoo 
law,  the  freedom  of  the  son  from  the  obligation  to   discharge  the 
fathei-'s  debt  has  respect  to  the  nature  of  the  debt  and  not  to  the  nature 
of  the  estate,  whether  ancestral  or  acquired  by  the  creator  of  the 
debt."    That  is  an  authority  to  show  that  ancestral  property  which 
descends  to  a  father  under  the  Mit&kshar&   law  is  not  exempted 
from  liability  to  pay  his   debts   because  a   son   is  born  to  him.     It 
would  be  a  pious  duty,   on   the  part  of  the  son  to  pay  his  father's 
debts,  and  it  being  the  pious  duty  of   the  son  to  pay  his  father's 
debts,  the  ancestral   property,  in   which  the  son  as  the  son  of  his 
father  acquires  an  interest  by  birth,  is  liable  to  the  father's  debts. 
The  rule  is,  as  stated  by  Lord  Justice  Knight  Bruce: — *'The  free- 
dom of  the  sou  from  the  obligation  to  discharge  the  father's  debt 
has  respect  to  the  nature  of  the  debt  and  not  to  the  nature  of  the 
estate,  whether  ancestral  or  acquired  by  the  creator  of  the  debt." 
It  is  necessary,  therefore,  to  see  what  was  the  nature  of  the 
cJebt  for  the  payment  of  which  it  was  necessary  to  raise  money  by 
C^rhe  sale  of  the  property  in  question.     If  the  debt  of  the  father  had 
een  contracted  for  an   immoral   purpose,  the   son   might   not  be 
nder  any  pious  obligation  to  pay  it ;  and  he  might  possibly  object 
those  estates  which  had  come  to  the  father  as  ancestral  property 
ing  made  liable  to  the  debt     That  was  not  the  case  here.     It  was 
\^ot  shown  that  the  bond  upon  which  the  decree  was  obtained  was 
^ven  for  an  immoral  purpose ;  it  was  a  bond  given  apparently  for 
an   advance  of  money,  upon  which  an   action    was   brought.     The 
bond  had  been  substantiated  in  a  Court  of  Justice ;  there  was  no- 
ising to  show  that  it  was  given  for  an  immoral  purpose ;  and  the 
bolder  recovered  a  decree  upon  it.     There  is  no  suggestion  either 
that  the  bond  or  the  decree  was  obtained  be-namee  for  the  benefit 
of  the  father,  or  merely  for  the  purpose   of  enabling  the  father  to 
sell  the  family  property  and  raise  money  for  his  own  purpose.    There 
is  nothing  of  the  sort  suggested,  and  nothing  proved.     On  the  con- 
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trary,  it  was  proved  that  the  purchase   money   for   the   estate  was 
paid  into  the  bankers  of  the  fathers,  and  credit  was  given  to  them 
with  the  bankers  for  the  amount,  and  that  the  money  was  applied 
partly  to  pay  oflf  the   decree,    partly    to    pay   oflF  a  balance  which 
was   due   from    the   fathers   to   the    bankers,    and   partly    to    pay 
Government  revenue ;  and  then  there  was  some   small  portion  of 
which   the   application  was  not   accounted  for.     But   it   is  not   be- 
cause there   was   a   small  portion   which    was    not    accounted    for, 
that  the  son  has  a    right   to    turn  out  the    bond  fide    purchaser 
who    gave   value    for   the  estate,  and  to  recover  possession  of    it 
with  mesne  profits.     This  he   is  endeavouring  to  do  after  tlie  pur- 
chaser has  been   in   possession   for   a  period  of  ten  years ;  for   the 
purchase  was  completed  in  1856,  and  the  suit  was  not  brought  until 
186G,  when  the  son  says  that  the  right    of  action   accrued    to  him 
upon  his  attaining  his  majority.     Even  if  there  was  no  necessity  to 
raise  the  whole  purchase-money  the  sale  would  not  be  wholly  void. 

It  appears,  therefore,  to  their  Lordships  that  the  plaintiffs  are 
not  entitled  to  set  aside  the  deed  of  sale ;.  that  the  judgment  of 
the  Principal  Sudder  Ameen  with  regard  to  it  was  correct ;  and  that 
the  High  Court  were  mistaken  in  upsetting  that  decision,  and 
awarding  to  the  plaintiff  one-fourth  of  the  estate,  as  being  one-half 
of  the  share  of  his  father. 

In  addition  to  the  case  in   the   Privy  Council,  there  is  a  case 
in  the  Sudder  Court  of  Mussammat  Junnuk  Kishoree  Koomvar 
V.  Rughoo-nundun  Sing,  reported  in   the  Bengal  Sudder  decisions 
of  1861 ;  in  which  it  was  held  that  it  was  necessary  for  the  son,   in 
order  to  set  aside  the  sale  of  property  for  the  purpose  of  paying 
the  father's  debts,  to  show  that    the  debt  was   illegal  or  contracted 
for  an  immoral  purpose.     The  passage  i§  at  page  222.     It  is  there 
said  : — "  The  sales  for  the   reversal   of  which   the    present   suit   is 
brought  divide   themselves  into   three  classes  :   first,  sales  made  by 
order  of  Court  in  execution  of  decrees  ;  second,  sales  made  privately 
to  satisfy  decrees  and  bonds ;  and  third,  sales  made  simply  in  order 
to  raise  money  for  some  purpose  or  another.     Freedom  on  the  part 
of  the  son,  as  far  ^  regards  ancestral  property,  from  the  obligation 
to  discharge  the  father's  debts  under  Hindoo  law  can  be  successfully 
pleaded  only  by  a  consideration  of  the  invalid  nature  of  the  debts 
incurred.     Now  we  are  clearly  of   opinion   that  the    plaintiff  has 
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been  unable  to  show  that  the  expenses  for  which  those  decrees  were 
passed  were^  looking  to  the  decrees  themselves  (and  we  cannot 
DOW  look  beyond  these),  immoral,  and  such  as  under  Hindoo  law 
the  son  would  not  be  liable  for." 

It  appears,  therefore,  to  their  Lordships  that  the  plaintiff  certain- 
ly is  not  entitled  to  set  aside  this  deed,  and  if  he  were  so  entitled^  it  is 
veiy  doubtful  whether  he  has  only  a  particular  share  in  this  property 
of  which  he  is  entitled  to  recover  possession.  It  is  unnecessary,  how- 
ever, for  their  Lordships  to  decide  anything  with  regard  to  that 
point,  inasmuch  as  they  hold  that  the  plaintiff  is  not  entitled  to  set 
aside  the  deed  of  sale. 

The  second  appeal  is  by  Muddun  Mohun  Thakoor.     He  is  the 
fourth   defendant   in   the  suit  which  was  brought  against  him  to  re- 
cover possession  of  5-auna  share  in  mouzahs  Bajpore   and  Alli-nug- 
gur,  &c.     It  appears  that  Muddun  Mohun  Thakoor  purchased  at  a 
sale  under  an  execution  of  a  decree   against   the   two   fathers.     He 
found  that  a  suit   had  been  brought  against  the  two  fathers ;  that 
a  Court   of  Justice  had  given  a  decree  against  them  in  favor  of 
a  creditor ;   that  the  Court  had  given   an  order  for  this  particular 
property  to  be  put  up  for  sale  under  the  execution  ;    and  therefore 
it  appears  to  their  Lordships  that  he  was  perfectly  justified,  within 
the  principle  of  the  case  which  has  already  been  referred  to,  in  6th 
Moore's  Indian   Appeal  cases,  in  purchasing  the  property,  and  pay- 
ing the  purchase-money  bond  fide  for  the  purchase  of  the  estate. 
At  page  423  of  the  report.  Lord  Justice  Knight  Bruce  says  : — "  The 
power  of  the  manager  for  an  infant  heir  to  charge  an  estate  not 
his  own  is  under  the  Hindoo  law  a  limited   and  qualified  power. 
It  can  only  be  exercised  rightly  in  a  case  of  need,  or  for  the   benefit 
of   the  estate.     But  where  in  the  particular  instance  the  charge  is 
one  that  a  prudent  owner  would  make  in  order  to  benefit  the  estate, 
the  bo nd  fide  lender  h  not   affected  by  the  precedent  mismanage- 
ment of  the  estate.     The  actual  pressure  on  the  estate,  the  danger 
to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the  particu- 
lar instance,  is  the   thing  to  be  regarded.     But,  of  course,  if  that 
danger   arises,  or  has  arisen,   from  any  misconduct  to  which  the 
lender  is  or  has  been  a  party,  he  cannot  take  advantage  of   his  own 
wrong  to  support  a  charge  in  his  own  favor  against  the  heir,  ground- 
ed on  a  necessity  which  his  wrong  has  helped  to  cause."     The  sanie 
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rule  has  been  applied  in  the  case  of  a  purchaser  of  joiot  ancestral 
property.  A  purchaser  under  an  execution  is  surely  not  bound  to 
go  *  back  beyond  the  decree  to  ascertain  whether  the  Court  was 
right  in  giving  the  decree,  or^  having  given  it,  in  putting  up  the 
property  for  sale  under  an  execution  upon  it  It  has  already  been 
shown  that  if  the  decree  was  a  proper  oue^  the  interest  of  the  sons, 
as  well  as  the  interest  of  the  fathers,  in  the  property,  although  it 
was  ancestral^  were  liable  for  the  payment  of  the  father's  debts. 
The  purchaser  under  that  execution,  it  appears  to  their  Lordships, 
was  not  bound  to  go  further  back  than  to  see  that  there  was  a 
decree  against  those  two  gentlemen ;  that  the  property  was  properly 
liable  to  satisfy  the  decree,  if  the  decree  had  been  given  properly 
against  them  ;  and  having  inquired  into  that,,  and  having  bond  fide 
purchased  the  estate  under  the  execution,  and  bond  fixie  paid  a 
valuable  consideration  for  the  property,  the  plaintiffs  are  not  entitled 
to  come  in  and  to  set  aside  all  that  has  been  done  under  the  decree 
and  execution,  and  recover  back  the  estate  from  the  defendants. 
It  appears  to  their  Lordships,  therefore,  that  the  decision  of  the 
Principal  Sudder  Ameen  as  regards  this  portion  of  the  case  was 
also  correct. 

Under  these  circumstances  their  Lordships  will  humbly  recom- 
mend Her  Majesty  that  the  judgment  of  the  High  Court,  so  far 
as  it  relates  to  the  two  portions  of  the  estates  purchased  by  the 
appellants  in  these  two  appeals,  respectively  be  reversed,  and  that 
the  decision  of  the  Principal  Sudder  Ameen  with  regard  to  them 
be  affirmed,  and  that  the  respondents  do  pay  to  the  appellants  res- 
pectively their  costs  in  the  High  Court,  and  their  costs  of  these 
appeals.— S.  W.  U.  Vol.  XXII,  P.  C.  p.  56. 

Assuming  that  an  alienation  by  a  father  who  at  the  time  of 
such  alienation  was  a  member  of  a  Hindoo  family  living  in  commen- 
sality,  may  be  questioned  by  a  son,  it  will  have  to  be  seen  whether 
the  alienation  was  made  for  purposes  which  justifies  it. — Nod'^ 
Ahmnd  v.  Ltdla  Peraad. — N.  W.  Rep.  Vol  II,  p.  189. 

Mere  production  of  decree  will  not  establish  the  propriety  and 
necessity  of  a  sale  of  ancestral  property.  There  should  be  evidence 
of  the  nature  of  the  debts  on  which  such  decrees  originated. — Reotee 
Singh  v.  Ramjeet, — Ibid.,  p.  50. 
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To  justify  alienation  of  ancestral  property,  a  legal  necessity  for 
the  sale  must  be  strictly  proved  to  have  existed,  and  such  necessity 
cannot  be  inferred  from  the  habits  and  general  character  of  the 
vendor. — Mitra-jit  Singh  and  others,  v.  Raghvrhansi  Singh  and 
others.— B.  L.  Kep.  Vol.  VIII,  Ap.  p.  5. 

Where  the  C!ourt  has  expressly  found  the  existence  of  debts  and 
that  the  sale  of  ancestral  property  Was  a  bond  fide  one,  the  circum- 
stance that  there  was  no  actual  pressure  at  the  time  in  the  shape  of 
suits  by  the  creditors  for  the  recovery  of  their  debts,  is  not  of  itself 
sufficient  to  invalidate  the  alienation. 

A  sale  of  ancestral  property  merely  for  the  purpose  of  procuring 
funds  for  the  purchase  of  other  property  formerly  belonging  to  the 
family,  cannot  of  itself  be  considered  a  sale  for  any  of  the  necessary 
purposes  sanctioned  by  law. — Kaihur  Singh  and  others  v.  Roop 
Singh  and  others. — N.  W.  Rep.  Vol.  Ill,  p.«t. 

A  mortgagee  acquiring  by  operation  of  law  the  possession  of  an 
estate  mortgaged  by  a  Hindoo  father^  without  the  son's  consent^  is 
bound  to  inquire  whether  the  debt,  on  account  of  which  the  mort- 
gage is  given,  is  legally  a  necessary  one  or  not ;  otherwise  it  will  not 
avail  him  that  the  Court  has,  on  his  application,  declared  the  mort- 
gage foreclosed^  or  conditional  sale  rendered  absolute. — Purmanwid 
V.  Mtiasummat  Orumba  ifoer.— S.  W.  Rep.  for  1864,  p.  143, 

Where  ancestral  property  is  to  be  sold  or  mortgaged,  all  that 
a  purchaser  (or  mortgagee)  has  to  do  is  to  see  that  there  is  sufficient 
pressure  upon  the  estate  to  render  the  transfer  necessary.  The  fitet 
of  there  being  a  decree,  an  attachment,  and  proclamation  for  sale  is 
sufficient  pressure. — Sooruj  Koer  v.  Nuckchsdee  Laul. — S.  W.  Bep. 
Vol.  IV,  C.  R.  p.  72. 

Where  a  mortgage  had  been  effected  by  a  Hindoo  father  in  a 
district  governed  by  the  Mit&kshar&  law,  for  the  purpose  of  saving 
the  estate  from' sale  for  arrears  of  revenue,  held,  on  the  precedent 
of  the  case  of  Hunooman  Fersad  Fanday,  Privy  Council  Reports, 
Vol.  VI,  p.  393,  that,  as  the  mortgagee  appeared  to  have  acted  in 
good  faith  and  had  lent  the  money  to  prevent  a  former  mortgage 
from  being  foreclosed,  his  mortgage  was  a  good  and  valid  one.  It 
is  a  mistake   to  suppose  that  the  dicta  in  the  case  of  Hunooman 
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Fersad  Fanday  only  apply  to  alienations  effected  by  guardians  of 
minors.  They  lay  down  the  general  principles  by  which  the  courts 
are  to  be  guided  in  dealing  with  suits  in  which  it  is  sought  to  set 
aside  alienations  made  by  persons  having  a  limited  or  qualified  power 
over  the  estates  they  have  alienated. 

These  are  that  the  power  of  alienating  can  only  be  exercised 
rightly  in  case  of  need,  or  for  the  benefit  of  the  estate,  but  where 
the  charge  is  one  that  a  prudent  owner  would  make  in  order  to 
benefit  the  estate,  the  bond  fide  lender  is  not  affected  by  the  prece- 
dent misinanagement  of  the  estate.  The  actual  pressure  on  the 
estate,  the  danger  to  be  averted,  or  the  benefit  to  be  conferred 
upon  it  in  the  particular  instance,  is  the  thing  to  be  regarded.  If 
the  lender  inquires  into  the  necessity  for  the  loan  and  acts  honestly, 
satisfying  himself  that  the  manager  is  acting  in  the  particular  in- 
stance for  the  benefit  ^f  the  estate,  the  real  existence  of  a  suflScient 
necessity  is  not  a  condition  precedent  to  the  validity  of  his  charge 
on  the  estate,  nor  is  he  bound  to  see  to  the  application  of  the  money. 
Deotaree  Mohapattur  and  others  v.  Damoodur  Mohapattur  and 
others* — S.  D.  A.  Rep.  for  1859,  p.  1643. — Raikes,  Samuels,  and 
Loch,  Judges. 


*  It  is  a  mistake  to  suppose  that  the  dicta  in  the  case  of  Hunooman  Persad  Panday 
apply  only  to  alienations  effected  by  gi^ardians  of  minors.  They  lay  down  the  gene> 
ral  principles  by  which  the  courts  are  to  be  guided,  in  dealiug  with  snitB  in  which  it  is 
sought  to  set  aside  alienations  made  by  persons  haviug  a  limited  or  qualified  power  over 
the  estates  they  have  alienated. 

These  are  that — the  power  of  alienation  can  only  be  exorcised  rightly  in  case  of 
need,  or  for  the  benefit  of  the  estate,  but,  where  the  charge  is  one  that  a  prudent  owner 
would  make  in  order  to  benefit  the  estate,  the  bond  fide  lender  is  not  afifected  by  the 
precedent  mismanagement  of  the  estate.  The  actual  pressure  on  the  estate,  the  danger 
to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the  particular  instance,  is  the 
thing  to  be  regarded.  If  the  lender  inquires  into  the  necessity  for  the  loan  and  acts 
honestly,  satisfying  himself  that  the  manager  is  acting  in  the  particular  instance  for  the 
benefit  of  the  estate,  the  real  existence  of  a  sufficient  necessity  is  not  a  condition  prece- 
dent to  the  validity  of  his  charge  on  the  estate,  nor  is  he  bound  to  see  to  the  application 
of  the  money. — Remarks  by  the  said  Court. 
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Cai,cutta,  S.  D.  a.— The  ISth  of  May,  1861. 

Present : 

C.  B.  Trevor,  O.  Lock,  and  C.  Steer,  Esqra,  Judges. 

Case  No.  923  of  1858. 

Ameebut  Misseb,  for  Sri-bam  Misseb,  (Defendant,)  Appellant, 

veraua 
Dabge  Pkbsaxtd  and  Beharby  Laul,  (Plaintiflfn,)  Respoqdents. 

No.  G22  of  1858. 

Pabee  Pebsaud  and  Behabby  Laui.,  (PlaintiflPs,)  Appellants, 

verms 

Ameebut  Misseb,  for  Sbi-bam  Misseb  and  others, 

(Defendants,)  Respondents. 

H»14,  on  a  question  of  the  necewity  of  the  sale  of  ancestral  property,  under  the  Mit&- 
sharfK  law,  that  the  only  proof  of  necessity  was  the  recital  in  a  hyna^amah  of  a 
debt  of  Ra.  1,000  to  a  zvLv-i-pttikgee-dar,  which  was  to  be  paid  by  plain tifiEs,  if  they 
wished  to  complete  the  sale,  and  their  vendor  failed  to  execute  the  conveyance,  that 
th9  terms  of  this  deed  shewed  no  such  pressing  necessity  of  payment  on  demands 

Held  further  that  only  so  much  of  the  property  should  be  sold  as  is  sufficient  to  meet 
the  claim,  and  that  where  the  whole  of  the  estate  or  a  larger  portion  than  absolutely 
required  for  this  purpose  is  sold,  it  must  be  shown  by  the  purchaser  to  the  satisfao- 
tion  of  the  Court,  that  the  money  required  to  pay  off  the  claim  could  not  be  raised 
otherwise. 

Plaintiffs  sqed  to  obtain  possession  of  Mouzab  Chuk  Ajmeeree, 
Pergunnah  Chuk  Panee,  under  a  byna-namah  alleged  to  have  been 
executed  by  Mohun  Misser,  father  of  the  defendant,  Sri^ram  Misser, 
OD  the  8th  August  1848,  or  24th  Sraban  1255  E.  S.  The  terms  of 
that  deed  recited,  that  Mohun  Misser  had,  on  its  execution,  received 
Bs.  1,000,  and  that  he  agreed  to  complete  tlie  sale  to  the  plaintiffs 
of  Mouzab  Ajmeeree  in  six  months  from  that  date,  for  the  sum  of 
Rs.  5,900 ;  that  if  Mohun  Misser  failed  to  execute  the  deed  of  sale, 
the  plaintiffs,  after  paying  Rs.  1,000,  to  a  zur-i-peshgee-dar  a,ni 
depositing  the  balance  of  Hs.  4>900  with  a  banker  in  Mozufferpore, 
might  take  possession  of  the  property,  and  the  byna-namah  should 
be  considered  as  a  complete  bill  of  sale  to  them.  Plaintiffs  Q.llege, 
that  they  frequently  wrote  to  Mohun  Misser  to  complete  the  sale, 
and  on  his  failing  to  comply  with  the  terms  of  the  byna-namah. 
Vol.  II.  U 
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they  deposited  Rs.  4,900  od  12th  of  Assar  1256,  and  paid  Rs.  1,000 
to  the  zar-i-peshgee-dar  on  22nd  idem,  and  that  the  vendor  died 
without  taking  the  money  from  the  banker  with  whom  it  was  de- 
posited, and  they  now  sue  for  possession  under  the  byna-namah. 

Two  appeals  have  been  preferred,  one  by  the  defendant  on  the 
merits,  and  the  other  by  plaintiffs  objecting  to  so  much  of  the  prin- 
cipal Sudder  Ameen's  order  as  refuses  them  mesne  profits. 

Jtidgment-* 

It  is  not  denied  that  under  the  Mit&kshara  law,  a  father  is  in- 
capable of  selling  ancestral  property  without  the  consent  of  his  son 
then  living,  and  as  it  is  nowhere  pleaded  that  the  property  in  dis- 
pute was  the  self-acquired  property  of  Mobun  Misser,  we  must  con- 
sider it  as  admitted  by  both  parties  to  be  ancestral.    The  question, 
therefore,  for  our  determination  is,   whether  there  was  at  the  time 
such  pressing  necessity  existing  sufficient  to  authorise  Mohun  Miii^r 
to  sell  the  estate.     The  only  proof  of  the  necessity  is  the  recital  in^ 
the  byna-namah  of  the  existence  of  a  debt  of  Rs.  1,000  to  a  certain 
zur-i-peshgee-dar,  which  was  to  be  paid  by  the  plaintiffs  ft  they 
wished  to  complete  the  sale,  and  their  vendor  failed  to  execute  the 
conveyance.     This  debt  cannot  under  any  circumstances  be  looked 
on  as  a  pressing  necessity ;  for  when  the  byna-namah  was  drawn  up, 
no  immediate  payment   was  demanded.     That  document  provided 
for  the  completion  of  the  sale  in  six  months,  and  then  left  it  at  the 
option  of  the  plaintiffs  to  pay  the  purchase-money  or  not;  clearly 
indicating  thereby,  that  tlie  debt  to  the  zur-i-peshgee-dar  was  not  a 
presnng  demand.     It   may  be  further  observed,  that  even  if  there 
had  been  pressure  for  payment  on  the  part  of  the  zur-i-peshgee-dar, 
there  was  no  necessity  for  selling  the  estate.     The  proprietor  could, 
we  think,  have  easily  raised  that  sum  on  a  mortgage  of  the  pro- 
perty, and  even  if  he  had  been  necessitated  to  make  a  sale,  it  was, 
we  tliiuk,  unnecessary  to  sell  the  whole  property.     As  a  trustee,  the 
father  was'  bound  to  do  the  best  he  could  for  the  property,  and  if 
the  Rale  of  a  portion  were  sufficient  to  meet  the  claim,  a  portion  of 
the  estnte  only  should  have  been  sold.     But  it  is  urged,  that  cir- 
cuuist4inces  may  arise  which   render  the  sale  of  the  whole  estate 
necessary,  though  the  debt  required  to  be  cleared  off  is  comparatively 
small.     We  think,  however,  that  the  proper  rule  in  all  these  cases. 


Chap.  il. ]         COORDINATE  RIGHT,  ITS  EFFECTS,  Ac.  83 

keeping  at  the  same  time  in  mi  ad  the  priociples  laid  down  by  the 
Privy  Council  in  the  case  of  Hunnooman  Pershad  Pandey  is,  that 
only  so  much  of  the  property  should  be  sold  as  is  sufficient  to  meet 
the  claim,  and  that  where  the  whole  of  the  estate  or  a  larger  por- 
tion than  absolutely  required  for  this  purpose  is  sold,  it  must  be 
shewn  by  the  purchaser  to  the  satisfaction  of  the  Court,  that  the 
money  required  to  pay  off  the  claim  could  not  be  raised  otherwise. 
In  the  present  case,  as  there  was  evidently  no  necessity,  we  hold 
the  sale  to  be  invalid,  and,  reversing  the  decision  of  the  Principal 
Sudder  Ameen,  dismiss  the  plaintiffs'  suit,  with  costs.  We  also  dismiss 
the  plaintiffs'  appeal  with  costa — S.  D.  A.  Dec,  for  1861,  p.  193. 

Where  it  has  been  found  that,  as  to  certain  portion  of  the  con- 
sideration-'money  of  a  deed  of  sale  of  joint  ancestral  property,  there 
was  a  legal  necessity,  it  is  a  correct  principle  to  uphold  the  deed  as 
to  that  portion  of  the  land  which  bears  the  same  proportion  to  the 
whole  quantity  conveyed  as  the  money  borrowed  for  the  discharge 
of  the  legal  necessity  bore  to  the  whole  amount  of  the  consideration- 
money. — Raja-ram  Tewaree  v.  Lidchvnan  Pershad^  B.  L.  Rep. 
vol.  IV,  A.  C.  p.  118;  and  S.  W.  Rep.  vol.  XII,  C.  R.  p.  478. 


According  to  the  Mit&kshari,  a  father  is  not  incompetent  to  sell 
immovable  property  acquired  by  himself. 

Landed  property  acquired  by  a  grandfather  and  distribuidd  by 
him  amongst  his  sons,  does  not  by  such  gift  become  the  self-acquir^ 
property  of  the  sons  so  as  to  enable  them  to  dispose  of  it  by  gift 
or  sale  without  the  consent,  and  to  the  prejudice,  of  the  grandsons. 

The  sale  by  a  father  of  ancestral  immovable  property  without 
the  concurrence  of  his  sons  is  not  necessarily  void,  though  it  may  be 
voided,  unless  the  purchaser  can  show  that  it  was  made,  during  a 
season  of  distress,  for  the  sake  of  the  family,  or  for  pious  purposes. 
In  the  absence  of  evidence  to  the  contrary,  it  must  be  assumed  that 
the  price  received  by  the  father  became  a  part  of  the  assets  of  the 
joint  family ;  and,  therefore,  if  th&  son  seeks  the  aid  of  the  Court 
to  set  aside  the  purchase,  he  must  do  equity  and  offer  to  repay  ^e 
purchase-money,  unless  h^  can  show  that  no  part  of  such  purcttl^fttr 
money  or  the  produce  of  it  has  ever  come  to  his  handa— rJfb^an- 
j/opaut  TAdboo?' and  others  v/  Ram-lfukhsh  Pandey  and  otb^n.--- 
S.  W.  Rep"  Vol.  VI,  p.  71. 
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Calcutta,  H.  C.  A.^The  29th  of  Apt^,  1863. 

The  Honorable  Sir  Barnes  Peacock,  Kt.  Chief  Justice,  and 
the  Honorable  L.  S.  Jackson,  J.  B.  Fheat,  A*  0* 
Macpherson^  and  Dwarka  Nauth 
Mitter,  Judges, 

Madhoo  Dyal  Singh,  (Plaintitt',)  Appellant, 

versus 
GoLBUR  Singh  and  others,  (Defendants,)  Respondents. 

Under  the  Mit&kahard  Law,  a  son  is  entitled  te  recoTer  from  a  purchaser  from  his 
father  ancestral  property  improperly  sold  by  the  father,  and  in  the  absence  of  pro(»f 
of  circumstances  which  would  give  the  purchaser  an  equitaV)le  right  to  compel  a 
refund  from  the  son,  the  latter  would  be  entitled  to  recover  T^ithout  refunding  any 
part  of  the  purchase-money. 

But  if  it  is  proved  that  the  soli  got  the  benefit  of  his  share  of  the  purchase-money,  the 
son  must  refund  his  share  of  the  purchase-money  before  he  can  recover  his  share  of 
the  property  sold.  And  where  the  purchase-money  has  been  applied  to  pay  ofi  a 
valid  incumbrance  on  the  estate,  the  right  of  the  son  to  recover  will  be  subject 
to  that  of  the  purchaser  to  stand  in  the  place  of  the  incumbrancer. 

The  <mua  in  such  cases  to  prove  the  application  of  the  purchase-money  lies  on  the 
purchaser. 

This  case  was  referred  to  the  Full  Bench  on  the  3rd  of  Decem- 
ber 1867,  by  Kemp  and  Glover  Judges, 

The  Judgment  of  the  Full  Bench  was  delivered  as  follows  : — 

Peacock,  G.  J, — The  question  upon  which  the  opinion  of  the 
Full  Bench  is  asked  is,  whether  under  the  Mitdkshari  Law  a  son, 
who  recovers  his  ancestral  estate  from  a  purchaser  from  the  father 
upon  proof  that  there  was  no  such  necessity  as  would  legalize  the 
Bale,  and  that  he  never  acquiesced  in  the  alienation,  is  bound  in 
equity  to  refund  the  purchase-money  before  receiving  possession  of 
the  alienated  property. 

There  can  be  no  doubt  that,  although  the  word  "  recovers,'*  is 
lised  in  this  question,  the  meaning  is  whether  Under  the  circum  • 
stances  stated,  a  son  is  entitled  to  recover  except  upon  condition  of 
refunding  the  purchase-money.  Assuming  that  to  be  the  question, 
I  think  the  answer  should  be  that  in  the  absence  of  proof  of  circum- 
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stances  which  would  give  the  purchaser  an  equitable  right  to  com- 
pel a  refund  from  the  aon,  the  Ifeittet  Would  he  entitled  to  recov^ 
Without  relfunding  the  purchase-money  or  any  part  of  it  We  exr 
press  no  opinion  as  to  whether  he  would  be  entitled  to  recover  the 
whole  or  only  his  share  of  the  estate. 

Baving  answered  the  question  propounded,  I  think  we  oUght  to 
add  that  if  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
purchase'^money  was  carried  to  the  assets  of  the  joint  estate^  and 
that  the  son  had  the  benefit  of  his  share  of  it,  he  could  not  recover 
his  share  of  the  estate  without  refunding  his  share  of  the  purchase- 
money.  So  if  it  should  be  proved  that  the  sale  was  effected  for  the 
purpose  of  paying  off  a  valid  incumbrance  on  the  estate  which  was 
binding  upon  the  sod,  and  the  pUrchase-money  was  applied  in  free- 
ing the  estate  from  the  iDCumbrance,  the  purchaser  would  be  en- 
titled to  stand  in  the  place  of  the  incumbrancer,  notwithstanding 
the  circumstance  might  be  such  that  the  incumbrancer  could  not 
have  compelled  the  immediate  discharge  of  it ;  and  the  decree  for 
the  recovery  by  the  son  of  the  ancestral  property,  or  of  his  share 
of  it,  as  the  case  might  be,  would  be  gnod,  but  should  be  subject  to 
the  right  of  the  purchaser  to  stand  in  the  place  of  the  incumbrancer. 

It  appears  to  me,  however,  that  the  ontis  lies  upon  the  defend- 
ant to  show  that  the  purchase-money  was  so  applied.  I  do  not 
concur  with  the  decision  which  has  been  referred  to  from  6  Weekly 
Reporter,  page  71,  in  which  it  is  said  that ''  in  the  absence  of  evi- 
dence to  the  contrary  it  must  be  assumed  that  the  price  received 
by  the  father  became  a  part  of  the  assets  of  the  joint  family."  If 
the  father  was  not  entitled  to  raise  the  money  by  sale  of  the  estate, 
and  the  son  is  entitled  to  set  aside  that  sale,  the  onus  is  on  the  per- 
son who  contends  that  the  son  is  bound  to  refund  the  purchase-money 
before  he  can  recover  the  estate,  to  show  that  the  son  had  the  bene- 
fit Df  his  share  of  that  purchase-money.  If  it  should  appear  that 
he  consented  to  take  the  benefit  of  the  purchase-money  with  a 
knowledge  of  the  facts,  it  would  be  evidence  of  his  acquiescence 
ia  the  sale. 

I  think  the  case  must  go  back  with  this  answer  to  the  Diviaion 
Bench  which  referred  the  question  to  us,  in  order  that  the  case  may 
be  finally  determined  upon  the  merits  by  that  Bench. — W.  R.  VoL 
IX,  page  511. 
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Held,  that  in  a  suit  brought  by  a  HiocKi  son,  for  himself  and 
on  behalf  of  three  infant  brothers,  to  set  aside  a  sale  of  certain 
ancestral  lands,  which  had  been  made  by  his  father  without  his  son's 
concurrence,  the  ontis  of  proving  that  the  payment  of  the  debts^ 
Qu  account  of  which  the  property  was  sold,  was  not  a  common  family 
necessity,  was  properly  laid  by  the  District  Judge  upon  the  plain- 
tiff.— Bdbdji  Sakhcji  v.  Ram  Shet  Pandu  Shet  and  Shikhqji  Shivqji. 
Bomb.  H.  C.  Rep.  VoL  II,  p.  23. 

In  a  suit  to  recover  possession  of  certain  ancestral  fields  sold, 
during  the  absence  of  the  defendant,  who  was  united  in  interest, 
by  his  father,  to  the  plaintiff,  in  consideration  of  the  money  ad- 
vanced by  her,  out  of  her  Sti*i-dhun,  for  the  purpose  of  building  the 
family  house,  of  which  the  defendant  possessed  himself  after  his 
father^s  death :  Held  that  the  defendant,  by  retaining  possession 
of  the  house,  ratified  the  act  of  his  father,  and  elected  to  take 
the  house  in  lieu  of  the  ancestral  fields,  the  sale  of  which  was  de- 
clared to  be  valid,  and  possession  thereof  given  to  the  plaintiff. — 
Oungd  B&l  Kom  Ndrdyan  Bhatt  Ddtdr  v.  Bdmnd-ji  Abd-ji  Ddtdr^ 
Bomb.  H.  C.  Rep.  Vol.  II.  p.  818. 


Calcutta,  H.  C.  A.— June  20th,  1873. 

Before  Mr.  Justice  Fhear  and  Mr.  Justice  Ainslie. 

Rajah  Ram  Narain  Singh  (Plaintiff,) 

vereua 
P£RTUM  Singh  and  others   ( Defendants.  )* 

When,  in  a  {Moi  of  the  country  the  general  Uw  of  which  b  the  MiUDuhwi,  a  cuetoza 
ejdst%  with  regard  to  ancestral  immoveable  property,  that  it  is  not  partible  among 
the  members  of  the  joint  family,  but  descends  from  the  lather  to  his  eldest  soo, 
the  father  csnnot  alienate  such  property  without  the  concurrence  of  his  son,  unless 
such  alienation  is  justified  by  family  necessity. 

This  was  a  suit  for  Jdids  possession  of  Ruttunpore  and  other 
mouzas  in  Pergunna  Qundhore,  after  setting  aside  a  bond,  a  letter 
of  assignment^  and  a  potta  for  a  term  of  eleven  years,  executed  by 


*  Regular  Appeal,   No.  40  of  1872,  from  a  decree  of  the  Judge  of  Bhaugulporc, 
ed  the  11th  October  1872. 
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Rajah  M obeuder  Natb  Singh,  the  filther  of  the  plaiatiff,  od  the 
ground  that  the  property  in  dispute  was  the  ancestral  property  of 
the  plaintiff,  that,  according  to  the  Mit&kshari  law  and  the  custom 
of  primogeniture  which  was  prevalent  in  the  family,  the  plaintiff's 
father  had  no  right  to  alienate,  and  that,  therefore,  the  plaintiff,  as 
the  eldest  son  and  born  during  life-time  of  his  father,  was  entitled 
to  recover  possession. 

The  Subordinate  Judge  found  that  the  lease,  bond,  and  letter  of 
assignment  formed  parts  of  the  same  transaction  ;  that  the  lease  was 
a  Zur-i-peshgee  one,  but  was  not  such  a  transfer  of  ancestral  property 
by  the  father,  as,  under  the  Mitikshari  law,  would  entitle  the  son 
to  sue  for  cancellation  thereof,  and  that  the  loan  under  the  bond 
was  a  bond  fide  transaction.  He  held  that  the  bond  and  lease  could 
not  be  interfered  with.     He  accordingly  dUmissed  the  plaintiff's  suit 

The  plaintiff  appealed  to  the  High  Court. 

The  judgment  of  the  Court  was  delivered  by  Phear,  J.-«- 

Witb  regard  to  the  principal  issue  of  fact  in  this  case,  we  concur 
in  the  finding  of  the  lower  Court  (t  appears  to  us  that  the  granting 
of  the  ticca  potta,  and  the  execution  of  the  bond,  were  but  two  steps 
in  one  transaction  by  which  the  plaintiff's  father  secured  to  the  bond- 
holder at  least  the  repayment  of  the  interest  stipulated  for  in  the 
bond,  by  means  of  the  rents  reserved  in  the  ticca  lease. 

I  therefore  think,  not  only  that  the  original  transaction  was 
a  transaction  having  the  character  of  a  mortgage,  a  transaction  which 
had  for  its  purpose  at  any  rate  to  secure  to  the  bond-holder  the  pay- 
ment of  the  interest  due  on  his  bond,  but  also  that  the  tieca  itself 
was  a  gmui  of  a  very  beneficial  character  to  the  grantee;  so  that  the 
grant,  independently  of  its  forming  part  of  the  mortgage  transac- 
tion^ would  be  an  incumbrance  upon  the  estate.  In  other  words 
the  incumbrance  effected  by  the  assignment  of  the  ticca  rent  to 
secure  the  payment  of  the  interest  on  iiie  bond  was  increased  by 
reason  of  the  ipaydequacy  of  that  rent.  With  this  view  of  the  facts 
of  the  case,  it  remains  to  be  considered  wliether  the  plaintiff  had 
a  right  to  ask  for  possession  and  enjoyment  of  the  property  free  of 
these  incumbrances  which  his  father  had  put  upon  it 

Thus  we  come  to  the  question  whether  the  father  held  and 
enjoyed  the  property  with  the  incidental  poweic.  of  alidttaling  or. 
incumbering  it  as  against  his  successors. 
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It  is  perhaps  somewhat  unfortunate  that  no  issue  of  fact  was 
distinctly  raised  in  the  Court  below  for  the  purpose  of  ascertaining 
the  nature  of  the  iather^s  proprietary  right  in  this  property.  But 
we  have  it  asserted  in  the  plaint,  and  not  contradicted  by  the  de- 
fendants, that  the  property  in  question  had  descended  to  the  pIain-> 
tiff's  father  from  his  father.  It  was  therefore  in  the  hands  of  the 
plaintiff's  father  an  ancestral  property  as  distinguished  from  a  self- 
acquired  property  ;  and  its  incidents  and  the  rules  which  would 
govern  its  descent,  would  therefore  be  those  prescribed  by  the  gene- 
ral law  of  the  land  in  that  part  of  the  country,  namely^  by  the 
Mit&kshari  law,  excepting  so  far  as  that  might  be  controlled  or 
overridden  by  the  operation  of  an  established  custom  or  other 
special  authority.  And  in  the  absence  of  any  such  exceptional 
disturbing  force^  I  need  Iiardly  say  that  one  of  the  incidents  of  an- 
cestral property  in  the  hands  of  the  father  (as  I  have  just  ol>served 
this  property  was)  would  be  that  he  would  have  no  power  of  aliena- 
tion or  of  incumbering  as  against  any  members  of  the  fanf^ily  who 
were  joint  with  him  in  respect  of  his  property. 

Now,  admittedly,  the  present  plaintiff  was  born  during  the 
lifc'i-time  of  iiis  father  and  while  the  father  had  this  property  ;  and, 
therefore,  by  the  Mit&ksliar&  law,  if  it  operated  uncontrolled,  the 
plaintiff  immediately  became  joined  with  his  father  as  regards  right 
to  his  ancestral  property^  and  any  alienation  or  incumbrance  which 
the  father  at  any  time  should  make  without  his  concurrence  would 
be  void  as  against  him,  unless  it  was  justified  by  family  necessity. 

In  this  way  I  think  we  have  reached  a  point  in  the  case,  at 
which  we  must  enquire  whether  there  has  been  any  established 
custom  or  any  other  established  authority  proved  such  as  had  the 
effect  of  overriding  the  general  law,  the  Mit£kshar&  law,  which 
otherwise  would  govern  the  incidents  and  descents  of  this  property. 

Borne  such  custom  or  authority  has  been  made  out  to  a  certain 
extent,  or  rather  we  must  take  it  that  there  is  in  this  case  some* 
thing  of  the  kind  active.  For  the  plaintiff  in  his  plaint  asserts 
that  this  property  is  impartible  amongst  the  members  of  tho  joint 
family,  and  descends  from  the  hands  of  the  father  to  those  of  the 
eldest  son^  if  he  has  sons,  and  so  on  :  in  other  words  that  it  is  not 
in  any  form  divided  or  distributed  amongst  the  members  of  the 
joint  family.     The  defendant  does  not  deny  this,  and  consequently 
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we  must  take  that  ft»  a  fact  in  the  case.  If  then  the  custom  or 
authority  has  this  eflfect,  and  so  far  controls  the  general  law,  but 
does  not  go  further,  there  must  still  remain  the  other  incidents,  one 
amongst  others  is  that  the  holder  of  the  property  cannot  alienate 
any  portion  of  it,  excepting  for  a  family  necessity,  without  the  con- 
sent of  all  the  members  of  the  joint  family.  It  seems  to  me  that 
in  arriving  at  this  position,  we  have  the  authority  of  the  Privy 
Council  expressed  in  several  judgments;  in  particular  it  is  expressed 
in  the  judgment  in  the  case  of  Sree  Rajah  Yaunmula  Venkaya- 
mah  V.  Sree  Rajah  Yaunmula  Boochia  Vankondara.^  Another 
case,  in  which  the  like  doctrine  has  been  lately  enunciated  by  a  judg- 
ment of  this  court,  is  MaJiarani  Hira-nath  Koev  v.  Baboo  Bam- 
narayan  Sing.-f 

It  appears  to  me  then,  on  the  facts  with  which  we  have  to  deal, 
that  we  must  take  the  property  which  is  the  subject  of  suit  to  have 
been  ancestral  property,  which  descended  with  the  joint  family  in 
the  ordinary  way,  subject  to  the  effect  of  an  established  custom  in 
regard  to  its  partibility  amongst  the  existing  joint  members  of  the 
family;  and  in  this  view  of  the  facts  it  is  evident  that  the  father 
had  no  power  against  his  son,  who  was  unquestionably  joint  with 
him  as  regards  this  property,  to  alienate  or  iucumber  the  estate, 
excepting  upon  a  justification  of  a  family  necessity.  No  such 
ground  justifying  the  father  s  deeds  of  21st  and  22nd  Asar  (13th  and 
14th  July)  has  been  even  attempted  to  be  proved. 

The  result  to  my  mind  is  that  the  plaintiff  is  entitled  to  have 
it  declared  that  the  two  deeds,  the  ticca  potta  and  the  bond  of  the 
2l8t  and  22nd  of  Asar  had  the  effect  of  placing  an  incumbrance  on 
the  estate,  and  that  the  plaintiff  was  entitled  to  have  possession  of 
the  property  at  the  time  of  his  father's  death  free  from  that  incum- 
brance. The  plaintiff  must  have  his  costs  in  both  the  courts. — Ap* 
peal  allowed. — B.  L.  Rep.  vol.  XI,  p.  397. 


*  18  Moor,  I.  A.,  333 
t  3  B.  L.  R.  P.  a,  13  ;-12  Moor.  J.  A.,  523. 
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Agiu,  S.  D.  a.— The  SOth  of  Januai^,  1862. 

Present : 

M.  R.  Gubbins,  Esq.  and  A.  Ross,  Esq.,  Judges. 

Case  No.  147  of  1861. 

TlBBEYNJ^  D003£Y  and  others,  (Flaiutiffs,)  Appellants, 

veraiis 

JUTTA  Shunkub,  and  Ram  Kullee  Lis  wife, 

(Defendants,)  Respondents. 

Held,  following  the  recorded  opinion  of  the  Hindoo  Law  Officer,  that  a  father,  who 
after  dividing  his  property  among  the  sons  by  a  first  marriage,  retaining  a  main- 
tenance for  him^elf,  afterwards  remairries  a^d  acquires  fresh  property,  exceeding  his 
former  property  in  value,  is  competent  to  transfer  the  property  thus  remaining  and 
acquired,  to  his  second  wife,  provided  that  U  is  dowfor  the  hen^t  0/  the  Usuc  by  the 
sewnd  marritig^, 

TiBBETNEE  and  Others,  plaintiff,  are  sons  and  grandsons  by  a 
first  marriage  of  Jutta  Shunkur,  the  first  defendant,  and  the  second 
defendant.  Ram  Kullee,  is  Jutta  Shunkur's  wife  by  a  second  mar-r 
riage.  Jutta  Shunkur  has  transferred  to  Ram  E.ullee  considerablQ 
property  belonging  to  him ;  and  his  issue  by  the  first  marriage  con- 
test his  right  to  do  so,  and  sue  to  set  the  transfer  aside. 

It  appears  that  before  contracting  the  second  marriage,  Jutta 
Shunkur  divided  his  property  among  his  two  sons  by  his  first  mar- 
riage, retaining  a  moderate  shaie  for  his  own  use.  After  so  doing, 
he  married  Ram  EuUee,  and  has  had  a  son  by  her ;  and  plaintifife, 
appellants,  represent  that  the  property  which  he  has  now  transferred 
to  her,  comprising  the  reserved  share  of  his  former  estate,  and  other 
property  since  acquired  by  him,  exceeds  that  which  by  the  former 
division  is  assigned  to  them. 

The  transfer  to  Ram  Kullee  was  made  in  this  manner.  Ram 
Kullee  sued  her  husband;  and  he  confessed  judgment;  and  subse^ 
quent  thereto,  the  son  by  the  second  marriage  was  born. 

The  Moonsiff  who  first  decided  the  case,  passed  a  decision  iu 
favor  of  plaintiffs,  based  on  an  opinion  given  by  the  Hindoo  Law 
Officer,  that  the  father  could  not  thus  alienate  the  property  in  favor 
of  his  second  wife,  to  the  injury  of  his  sons  by  the  jGjrst  marriage. 
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On  appeal  to  the  Principal  Sudder  Ameen,  it  was  urged  by  the 
defendants,  that  the  transfer  had  been  made  for  the  benefit  of  the 
issue  expected  by  the  second  marriage,  which  issue  had  actually 
resulted,  a  son  being  born  and  alive  when  the  plaintiffs  commenced 
their  action.  The  Principal  Sudder  Ameen  then  consulted  the 
Hindoo  Law  Officer  again,  enquiring  whether  the  transfer^  if  made 
for  the  benefit  of  the  issue  by  the  second  marriage,  were  lawful  or 
not  ?  which  question  the  Hindoo  Law  Officer  answered  in  the  af- 
firmative :  and  thereupon  the  Principal  Sudder  Ameen  revisrsed  the 
Moonsiff 's  decision,  and  decreed  for  the  defendants. 

Plaintiffs  now  prefer  a  special  appeal  on  the  ground,  that  there 
existed  no  issue  of  the  second  marriage  when  the  disputed  transfer 
was  made ;  and  further,  that  the  decree  obtained  by  Ram  Eullee, 
contained  no  specification  that  it  was  for  the  benefit  of  her  issue. 

Judgment-^ 

We  have  referred  the  question  put  by  the  Principal  Sudder 
Ameen  to  the  Hindoo  Law  Officer,  and  we  find  that  it  correctly  re- 
presents the  facts  of  the  case.  And  we  see  no  reason  to  question, 
the  correctness  of  the  answer  given,  or  of  the  decision  thereon  found- 
ed. We  attach  little  importance  to  the  objections  taken  in  special 
appeal.  For  at  the  present  time,  the  transferer,  transferee,  and 
their  son,  are  all  alive;  and  if  the  speical  appeal  exceptions  were  ad- 
mitted, and  the  transfer  admitted  under  the  Hindoo  Law,  (as  decla* 
red  in  the  second  bywustha,)  a  new  transfer  could  at  once  be  made, 
which  would  be  equally  injurious  to  the  plaintiffs,  appellants.  We 
accordingly  affirm  the  decision,  and  dismiss  the  special  appeal  with 
costs. — Agra  S.  D.  A.  Dec.  for  1862,  p*  71. 
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Madras,  S.  D.  A.— The  Gih  of  January,  18C2. 

Javav  Pari,  Special  Appellant, 

veratia 
Jakee  Pari,  Special  Respondent. 

Special  Appeal  No.  121  of  1861 . 

The  plaintiff  and  defendants  in  this  case  are  brothers.  The  for- 
mer sued  for  the  recovery  of  a  third  share  of  that  part  of  the 
family-estate  which  had  been  reserved  in  1842  as  the  share  of  their 
deceased  father  on  division  taken  place  between  the  father  and  the 
sons.    The  father  himself  died  in  the  year  1857. 

The  first  defendant  pleaded  that  the  father  had  from  motives 
of  affection  and  gratitude  for  kindness  shown  to  him  in  his  declining 
years,  bestowed  his  share  upon  the  second  defendant  in  the  year 
1848,  and  that  the  first  defendant  is  now  in  possession  in  virtue  of  a 
sale  executed  by  second  defendant  in  1857.  The  second  defendant 
himself,  in  a  separate  answer,  acknowledged  the  truth  pf  this  state- 
ment. 

The  District  Moonsiff  was  of  opinion  that  the  gift  of  his  share 
by  the  father  to  second  defendant  was  illegal,  and  that  the  three 
brothers  were  entitled  to  divide  the  share  of  their  deceased  fs^ther 
into  equal  portions.  He  accordingly  gave  judgment  for  the  plaiptiff 
with  costs ;  and  this  decision  was  confirmed  in  appeal  by  the  P.  S. 
Ameen. 

The  first  defendant  preferred  a  special  appeal  against  this  latter 
judgment 

On  the  case  coming  on  for  hearing,  it  became  0{)pareut  that  the 
decision  depended  on  a  point  of  Hindoo  law  which  had  been  suffi- 
ciently considered  by  the  lower  courts.  The  foUwing  question  was 
accordingly  proposed  to  the  law  officers  of  the  Sudder  (/ourt. 

"A,  the  father  of  three  sons,  B,  C,  and  D,  divides  his  property 
with  them,  reserving  a  share  to  himself.  Can  A  subsequently  bes- 
tow the  share  thus  reserved  upon  B,  to  the  exclusion  of  C  and  D  ? 
and  after  A*s  death  is  B  entitled  to  the  property  thus  bestowed 
upon  him  by  the  father,  or  are  C  and  D  also  entitled  to  the  shares  ? 

To  this  question  the  Pundits  returned  the  following  answer. 


i 
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Afl  a  division  between  father  and  sons  annihilates  the  latter's 
right  in  the  property  of  the  former,  the  father  is  competent  to 
alienate  his  share  to  any  person  whatever,  and  his  sons  have  no 
right  to  object  thereto. 

For  this  reason,  B,  referred  to  in  the  question,  is,  after  the 
demise  of  A,  entitled  to  the  property  bestowed  upon  him  by  A ; — C 
and  D  are  not  entitled  to  share  in  it 

Authority. 

Vijnaneswariyum  Yajnavulcya  says  :  "But  effects  which  have 
been  given  by  a  father  or  by  the  mother  belong  to  him  on  whom 
they  were  bestowed. 

The  law  officers  having  thus  pronounced  an  opinion  in  favor 
of  the  validity  of  the  gift,  by  which  the  share  of  the  father  was 
conferred  upon  the  second  defendant,  to  the  exclusion  of  the  other 
brothers,  the  Sudder  Court  proceed  to  reverse  the  decision  of  the 
lower  Courts,  and  dismiss  the  claim  of  plaintiff  with  alU  costs  of 
suit.*— Mad.  S.  D.  A.  Dec.  pp.  1  and  2. 

Moveables  given  to  a  relation  from  affection,  cannot  be  claimed 
again.— M^.  Murooat,  v.  Kulgundaa, — Borr.  Rep.  Vol.  I,  p.  284.— 
Norton's  Leading  Cases,  Part  II.  p.  316. 


Madras,  S.  D.  PL,—The  2Uh  of  October ,  1860. 

MuTTU-MAREN,  Special  Appellant, 

versus 
Lakshmi,  Special  Respondent. 

A  father  is  not  competent  to  alienate  his  immovable  property,  whether  aneeitral  or 
self-iuquirtdf  to  the  prejudice  of  hU  font,  except  under  urgent  neceteUy. 

The   suit   has   been   brought   for   recovery   of  land  assigned  to 
plaintiff  in  1832  by  Vira-muthu  Reddi    the   father   of  the   first  and 


*  See   the  Vyavasthdi  with   the  authorities  and  annotations  relative  to  the  above,  in 
Vol.  I. 
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third  defendants  and  the  husband  of  the  second.  The  District 
Moonsiff  discredited  the  evidence  adduced  by  the  plaintiff  and  dis- 
missed the  suit. 

The  P.  S.  gave  a  decree  for  plaintiff. 

JudgmerU-^tliQ  Court  (present  Strange  and  Ferere)  remark 
that  by  Hindoo  law^  the  father,  Vira-muthu  Reddi  was  not  compe- 
tent to  ahenate  his  immovable  property^  whether  ancestral  or  self' 
acquired,  to  the  prejudice  of  his  sons.  The  first  and  third  defend- 
ants and  the'^husband  of  the  second  defendant,  it  may  be  gathered, 
were  minors  at  the  date  of  the  assignment. 

Such  being  the  case^  their  father  could  only  make  the  assign- 
ment to  the  destruction  of  their  rights  under  urgent  necessity,  and 
no  such  necessity  has  been  shewn.  That  they  subsequently  con- 
sented to  the  plaintiff's  enjoyment  of  the  land  under  a  title  adverse 
to  their  own  does  not  appear.  The  occupation  of  Samigan  during 
their  father's  life-time  would  disclose  no  such  title  to  them,  neither 
would  the  subsequent  occupation  by  their  brother  Kuppan.  The 
registry  has  up  to  this  day  remained  unchanged  and  the  public  evi- 
dence of  title  has  thus  continued  in  themselves. 

The  Court  are,  therefore,  of  opinion  that  the  plaintiffs  title  is 
an  invalid  one,  and  in  reversal  of  the  decree  of  the  P.  S.  Ameen^ 
they  resolve  to  dismiss  the  suit  with  costs. — Mad.  S.  D.  A.  Dec.  for 
186(X,  pp.  227,  228.  See  the  fourth  edition  of  Strange's  Hindoo 
Law  by  J.  D.  Mayne,  Esq.,  p.  863. 

A  Hindii  having  male  issue  cannot  alienate  any  of  the  ances- 
tral property.  Tandava-roya  Qaunden  v.  Tandova-roya  Gaundan. 
Mad.  S.  D.  Dec.  12th  February  1859,  p.  40.— Fide  Ibid.,  p.  362. 

Under  the  Benares  law  a  man's  immovable  property,  though 
self-acquired,  is  not  within  liis  power  of  disposal  so  absolutely  by 
gift  in  his  life-time  as  to  enable  him  to  give  it  to  one  son  or  grand- 
son in  exclusion  of  the  rest. — Maha  Sookh  v.  Budree.  N.  W.  Rep. 
Vol.  I,  p.  103. 
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Pbivy  Council.* 
The  25th,  26th,  27th,  &  2«A  of  June,  1862, 

Nana  Narain  Rao  Appellant,  and  Hubee  Funth 
Bhao^  Seee  Newas  Rao  and  Bulwunt  Rao 

Respondents. 

On  appeal  from  the  Svdder  Dewanny  Adawlut,  North-West 
Provinces,  Agra. 

By  the  Hindoo  law  as  administered  in  the  North-West  Provinces,  a  Hindoo  has  power 
to  make  a  testamentary  disposition  in  the  nature  of  a  Will. 

A  disputed  Will,  made  by  a  Hindoo,  disposing  of  self -acquired  estate  among  his  family, 
established. 

Charges  of  fraud,  forgery  and  perjury  having  been  made  by  the  Bespondcnts  against 
the  Appellant,  the  party  who  propounded  the  Will,  costs  of  the  Courts  in  India,  and 
upon  appeal  to  England,  were,  upon  reversal  of  the  decree  of  the  Sadder  Court,  or- 
dered to  be  paid  by  the  Respondents. 

Lord  Kingsdown  : — 

The  question  in  the  original  appeal  in  this  case  is  as  to  the 
genuineness  of  an  instrument  alleged  by  the  Appellant  to  be  the  Will 
of  Ram  Chunder  Punth,  deceased,  the  father  of  the  Appellant  and 
respondents ;  the  Appellant  bieng  the  eldest  son,  and  the  Respondents 
the  two  younger  sons,  of  the  alleged  Testator.  The  Zillah  Court  of 
Cawnpore  decided  in  favor  of  the  will.  The  Sudder  Adaivlut  of  the 
North- West  Provinces  reversed  that  decision,  but  held  that  certain 
property  which  the  Respondents  alleged  to  be  a  part  of  their  father's 
estate  belonged  to  the  Appellant 

Against  the  decision  on  this  point,  and  against  a  determination 
of  the  Court  with  respect  to  the  amount  of  the  alleged  Testator's 
property,  with  which  the  Appellant  is  to  be  charged,  there  is  a  cross* 
appeal  by  the  Rrcspondents. 

Ham  Chunder  Punth  in  his  life-time  was  Soobordar,  an  officer 
of  rank  and  distinction,  in  the  service  of  the  Maha-rajah,  the  ex- 
Peishwa.  He  had  accumulated  a  large  property,  and  had  invested 
some  part  of  it,  not  very  considerable  in  proportion  to  the  whole,  in 
the  purchase  of  land. 

•  Present :— Members  of  the  Judicial  CommitUe,— The  Right  Hon.  Lord  Kingsdown, 
the  Right  Hon.  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Lord  Justice  Turner,  and 
the  Right  Hon.  Sir  Edward  Ryan. 

A8$et9ort  .—The  Right  Hon.  Sir  Lawrence  Peel,  and  the  Right  Hon.  Sir  James 
W.ColTiU 
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He  had  two  wives,  three  sons,  and  at  least  one  daughter.  He 
had  a  residence  at  BUhoor,  and  he  had  a  smaller  house — a  Bunga- 
low, as  it  was  termed  by  one  of  the  Bespondents'  Counsel,  at 
Catonpore — at  the  distance  of  about  ten  miles  from  Bithoor. 

There  seems  nothing  in  this  Will  which  to  English  notions 
would  appear  unreasonable.  The  eldest  sou  was  to  maintain  the  rank 
and  position  of  the  family ;  he  had  issue  which  the  younger  sons 
(who  had  arrived  at  the  age  of  manhood  and  appear  by  the  Will  to 
have  wives)  had  not,  and  the  provision  seems  to  be  such  as  a  pru- 
dent Testator  might  be  supposed  very  likely  to  make  who  was  in- 
clined to  found  a  family. 

The  evidence  in  support  of  the  Will  is  singularly  strong. 

We  think  the  circumstances  of  the  case  are  strongly  in  favour 
of  the  Will.  It  contains  such  a  disposition  of  his  property  as  it  was 
extremely  probable  that  the  Testator  should  make,  and  extremely 
unlikely  that  the  Appellant  should  introduce  into  a  forged  instru- 
ment. The  Testator  was  of  great  age.  He  had  placed  his  eldest 
son  in  his  place  with  respect  to  the  management  of  all  his  affairs 
in  his  life-time.  He  might  very  naturally  desire  to  keep  together 
in  his  family  the  wealth  which  he  had  acquired  by  his  own  exertions, 
and  to  prevent  its  dispersion  by  division  amongst  his  sons*  His 
eldest  son  had  issue,  his  other  sons  had  none  ;  and  he  had  the  ex- 
ample of  his  master,  the  Peishwa,  to  follow,  who  had  adopted  a 
son  and  made  a  Will  in  his  favour.  The  witnesses  in  favour  of  the 
Will  are  in  general  less  open  to  exception  than  is  usual  in  Indian 
cases^  and  some  of  them  entirely  unexceptionable.  The  Zillah 
Judge  who  has  seen  them  has  come  to  an  opinion  in  favour  of  the 
Will,  and  appears  to  doubt  whether  the  opposition  to  it  is  really 
the  spontaneous  act  of  the  Respondents. 

Their  Lordships  are  of  opinion,  that  the  reasons  assigned  by 
the  Sudder  Court  for  its  judgment  are  quite  unsatisfactory.  The 
view  which  they  take  of  ^he  original  appeal  makes  any  consideration 
of  the  cross-appeal  unnecessary.  It  must  of  course  be  dismissed. 
They  must  humbly  advice  Her  Majesty  to  reverse  the  decree  of  the 
Svdder  Court  on  the  original  appeal,  and  to  restore  that  of  the 
Zillah  Court;  and  considering  that  the  Respondents'  case  is  founded 
on  an  allegation  of  fraud,  perjury  and  forgery,  which,  in  their  Lord- 
ships' opinion^  fails,  they  think  they  cannot  do  justice  without  ad- 
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vising,  that  the  Respondents  should  be  ordered  to  pay  all  the  costs  of 
the  suit  in  both  the  Courts  below,  and  of  both  the  appeals  to  Her 
Majesty.— Moore's  Indian  Appeals,  Vol.  IX,  pp.  96—99,  102,  103, 
122,  and  123. 

Under  the  Mit^kshar^  Law,  a  father  can  dispose  of  his  self- 
acquired  property  movable  and  immovable,  at  his  own  will,  and  he 
can,  by  will,  make  an  unequal  distribution*  of  the  same  amongst 
his  heirs.— i?at(?C6  MLsaer  father  and  guardian  of  Mickond  Lall 
Misaer,  minor,  and  others  (Defendants)  Appellants,  v.  Rajah 
Bishen  Perkaah  Navain  Singh,  (Plaintiff,)  Respondeut.f — S.  W.  B. 
Vol.  X,  p.  287. 


Privy  Council.— T/te  I7th  May  1873. 

Present : 

Sir  James  W.  Culvile,  Sir  Barnes  Peacock,  Sir  Montague 

E.  Smith,  Sir  Robert  P.  Collier,  and 

Sir  Lawrence  Peel. 

On  Appeal  from   the  High   Court  of   Judicature  at    Fort 
William  in  Bengal.X 

Rajah  Bishkn  Pekkash  Nauain  Singh, 

veraua 
Bawa  Misseh  and  others. 

Under  the  Miihila  law,  self -acquired  property  cau  be  giveu  by  its  owuer  at  hia  pleotura. 

The  Mit^kshard  law  requires  the  son's  consent ;  but  the  fact 
of  the  sou's  being  in  debt  does  not  incapacitate  him  from  consenting. 

The  facts  of  this  case  and  the  law  which  arises  upon  them  may 
be  very  shortly  stated.  Dabee  Dutt  Misser,  shortly  before  his  death, 
executed  an  instrument,  whereby  he  gave  to  his  only  son,  who  was 
considerably  in  debt  at  that  time,  his  ancestral  property.  His  self- 
acquired  property  he  gave  to  his  grandsons  and  to  his   then  second 

*  See,  however,  the  Chapter  on  Partition  by  a  father  of  his  self -acquired  property, 
f  Decided  bv  Kemp  and  E.  Jackson  J.  J.,  un  the  2l8t  of  August  1868. 
t  From  the  judgment  of  Kemp  and  E.    Jaoluon,   J.  J.,  in  Kegular  Appeal,  No.  83 
of  1868,  decided  2l8t  August  1868.-- 10  W.  K.,  287. 

Vol.  II.  la 
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tvife^  afterwards  his  second  widow.  At  the  same  time  he  made  his 
son  the  guardian  of  these  grandsons  daring  their  minority.  It  was 
contended  in  the  first  place  that  he  had  no  right  to  make  this  dis- 
position of  his  property,  and  secondly  that  this  deed  was  fraudulent; 
the  intention  of  Dabee  Dutt  being  tliat,  although  upon  the  face  of 
the  deed  the  property  was  given  to  the  grandsons,  it  should  really 
belong  to  the  son,  and  that  the  transaction  was  not  a  real  but  a  color- 
able one.  The  Principal  Sadder  Ameen  appears  to  have  adopter} 
this  view,  but  their  Lordships  are  of  opinion  that  there  was  no  suflS- 
cient  evidence  to  support  it.  The  only  evidence  at  all  pointing  iu 
the  direction  of  that  finding  would  be  that^  after  the  death  of  Dabee 
Dutt,  the  son  remained  in  possession  of  the  property,  but  inasmuch 
as  the  grandsons  were  minors  and  he  was  appointed  their  guardian, 
that  possession  was  not  inconsistent  with  the  deed. 

Tlie  High  Coart  reversed  the  decision  of  the  Principal  Sadder 
Ameen,  finding  that  the  transaction  was  a  real  one  and  not  merely 
a  colorable  one,  a  finding  in  which  their  Lordships  concur. 

It  only  remains  then  to  be  decided  whether  or  not  by  law  Dabee 
Dutt  was  enabled  to  make  this  disposition  of  his  property.  The 
transaction  occurred  within  the  MithiU  District,  and  the  MithiU 
law  would  prevail.  Of  that  law  the  principal  authority  is  the  Vi- 
v&da  Chintftmani,  in  which  it  is  laid  down  in  very  plain  terms, 
without  qaalification,  that  self-acqnired  property  can  be  given  by 
its  owner  at  his  pleasure,  and  subsequently  it  is  stated  that  "  the 
father  has  full  dominion  over  the  property  of  his  father,  which, 
being  seized,  is  recovered  by  his  own  exertions,  or  over  that  which 
is  gained  by  him  through  skill,  valour,  or  the  like.  He  may  give 
it  away  at  his  pleasure,  or  he  may  distribute  it."  In  their  Lord- 
ships' view  this  dictum  would  apply. 

But  it  has  been  argued  that,  under  the  Mitakshard  law,  the 
father  could  not  dispose  of  the  property  away  from  his  son  without 
the  son's  consent.  The  Mitakshara  law  appears  to  be  referred  to 
undoubtedly  by  the  learned  judges  of  the  High  Court  as  applying 
to  this  case.  But  assuming  (what  it  is  not  necessary  to  decide,)  that 
the  Mitdkshar^  law  applied,  and  assuming  the  Mitdkshar^  law  only 
to  admit  of  the  father  making  such  a  disposition  with  the  consent 
of  his  son,  in  this  case  the  consent  of  the  son  was  given.  It  was 
indeed  argued  that  because  the  son  was  in  debt  he  could  not  con- 
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sent,  but  their  Lordships  are  of  opinion  that  there  is  no  foundation 
for  that  argument.  The  consent  of  the  son  was  given,  and  in 
either  view  Dabee  Dutt  exercised  a  power  which  by  law  appertained 
to  Ijirn. 

On  these  grounds  their  Lordships  are  of  opinion  that  the  de- 
cision of  the  court  in  India  was  right,  and  that  this  appeal  must  be 
dismissed  with  costs,  and  will  humbly  advise  Her  Majesty  to  this 
effect— S.  W.  R.  Vol.  XX,  p.  137. 


There  is  distinction  between  ancestral  and  self-acquired  pro- 
perty uuder  the  Mitdkshard  law  with  regard  to  a  father's  right  to 
dispose  of  it.  The  fact  of  being  an  out-caste  would  not  prevent 
him  from  exercising  his  rights  as  he  might  otherwise  have  done.* 
Ojodhya  Persaud  Singh,  v.  Ram  Sum  and  others.— S,  W.  R  . 
Vol.  VI,  p.  77. 


Toofanee  Singh,  who  with  his  only  son  Jugdeep  Narain  formed 
a  joint  Hindu  family  subject  to  the  Mitakshar^  law,  executed  in 
favour  of  Deen-dyal  Laul,  a  bond  whereby  he  professed  to  pledge 
certain  family  property  as  security  for  the  repayment  of  money  ad- 
vanced to  him  by  Deen-dyal.  Default  being  made  in  repayment  of 
the  loan  when  due,  Deen-dyal  brought  a  suit  on  the  bond  against 
Toofanee  Singh,  and  obtained  a  decree  for  the  amount  secured  there- 
by, but  not  for  the  sale  of  the  property.  In  execution  of  this  decree, 
Deen-dyal  attached  and  caused  to  be  sold  the  right  title  and  interest 
of  Toofanee  Singh  in  certain  other  family  property  not  covered  by 
the  bond,  and  himself  became  the  purchaser  thereof,  and  took  ex- 
clusive possession  of  the  whole  of  the  property.  Jugdeep  Narain 
then  brought  a  suit  against  Deen-dyal  and  Toofanee  Singh  to  recover 
possession  of  the  property  purchased  by  the  formor  on  the  ground 
that  he  and  his  father  having  been  members  of  a  joint  Hindu 
family  under  the  MitAksihari  law,  the  purchaser  of  the  father's 
rights  and  interests  could  obtain  nothing;  and  that  no  legal  neces- 
sity existed  for  the  loan. 

*  S«e  the  Rules  respecting  Exclusion  from  luheritance,  and  the  precedents  &c.,  rela- 
tive thereto. 
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Held  that  Toofanee  Singli  had  no  indivitlual  right  to  any  por- 
tion  of   the  property  which    he  could  pass   to  a  third  person,  and, 
therefore,  Jugdeep  Narain  was  entitled    to  have  the  alienation  set 
aside,  and  recover  possession   of    the   property.     If   the  judgment 
creditor  had  got  a  decree  for  the   sale  of  the  property  pledged  hy 
the  father's  bond,  and  executing  such   decree  had  sold  and  bought 
the  property,  he   would   have   been  entitled  to  insist  on  a  partition 
of  the  property  between  the  father  aud  the  son*  before  it  was  deli- 
vered back.     Further,    if    the  judgment  creditor,   even   under  the 
money  decree,  could  show  in  a  regular  suit   that  there   was  no  pro- 
perty belonging  to  the  father  w^iich  lie  could  find  or  reach  other 
than  that  in  which  the  father  was  jointly  interested  with  his  son  as 
a   Mitnksharfi   family,  he    would   have   a   rifrht  to  insist   on   such  a 
partition  as   would   enable  him   to  satisfy  his  decree  in  execution. 
Or  if  there  had  been  anything  amounting  to  a  voluntary  represeu- 
tation  by  the   father  of  his  having  any  right  and  interest  in  the 
property,  or   any   representation    of   fact  made  by  him  in  order  to 
induce  Deen-dyal  to  advance  the   money,   it  would  give  rise  to  an 
equity  between  him  and  the  creditor  such  as  would  entitle  the  latter 
to  call   on   the  former  to  divide  the  property  with  his  son,  so  as  to 
make  the  share  of  Toofanee  available  by  the  creditor  to  the  extent 
of   the    loan. — Jvgdeep    Narain  Singh    (Plaintiff)     Appellant    v. 
Deen-dyal  Laul  and   Toof'ince  Singh,    (Defendants,)  Respondents. 
B.  L.   U.  Vol.  XII,  p.  100 ;  S.  W.  R.  Vol.  XX,  p.  174.     Maha-beer 
Pevsliad  V.  Ram-yad  Singhf  distinguished. 

In  a  suit  by  four  sons,  members  of  a  joint  family,  for  deter- 
mination of  riglit  of  partition  of  family  property  which  had  been 
mortgaged  by  their  father  as  security  for  a  loan,  and  had  been  sold 
in  execution  of  a  decree,  the  father  being  still  alive,  as  well  as  his 
second    wife    who    was    not     incapacitated     by    ago   from   bearing 

children. 

Held  that  the  mortg«agee  could  not  stand  in  a  better  position 
than  the  father  against  whom  the  sous  had  a  right  to  require  parti- 
tion of  the  property  so  far  as  it  was  ancestral.  Lochun  Singh  and 
others  v.  Nhn-dharee  Singh  and  another. — S.  W.  R.,  Vol.  XX.,  c.  r. 
page  170. 


*  This  is  a    doctrine  which  doed  nut  appear  to  have  been  expre»8ed  in    any  of    th«t 
previous  castw  iu  thif)  Hide  of  ludiis  but  in  Bombay  uud  Madras. 

t  To  be  found  iu  tbe  Chapter  vu  Pariitiou. 
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Calcutta.  H.  C.—The  9th  of  September,  1864. 

Present : 
The  Honorable  F.  B.  Kemp  and  F.  A.  Glover,  Pui^ie  Judges. 

Case  No.  757  of  1864. 

BissUMBuHR  Naik,  (Plaintiff,)  Appellant, 

versus 

SUDA-SHIB  MoHA-PATTUR  and  Others, 

(Defendants,)  Respondents. 

Under  the  Mitdkabai-^  law,  according  to  which  the  father  and  son  are  joint  owners  in 
the  ancestral  estate,  the  son's  power  to  prevent  alienations  by  the  father  extends  to 
Acts  of  waste,  and  not  to  alienations  for  the  payment  of  joint  family  debts  and  for 
maintenance  of  family. 

This  was  a  suit  for  a  declaratory  decree  setting  aside  certain 
alienations  of  ancestral  property  made  by  the  father  of  the  plaintiff. 

In  special  appeal,  it  is  contended  that  as  the  parties  are  governed 
by  the  Mit&kshard  law,  and  under  that  law  the  father  and  son  are 
joint  owners  in  the  ancestral  estate,  the  alienations  by  the  father 
without  the  consent  of  the  son  are  illegal  and  void.  A  decision  of 
the  late  Sudder  Court,  dated  the  8th  June  1861/  is  quoted  in  sup- 
port of  this  contention. 

The  lower  Court  having  found  that  the  alienations  by  the  father 
were  made  under  legal  necessity  to  pay  the  debts  of  the  joint  family, 
and  for  the  maintenance  of  the  family,  we  have  only  to  consider 
whether  the  consent  of  the  son  was  necessary,  and  in  the  absence  of 
such  consent,  whether  the  sales  are  void. 

In  the  case  quoted  by  the  pleader,  it  was  ruled  that  under  the 
law  of  MithiU^  the  father  and  sou  are  joint  owners,  and  that  the 
father  can  only  exercise  the  power  of  alienation  in  the  case  of  a 
minor  son  existing  at  the  time^  under  circumstances  of  legal  neces- 
sity. The  Court  did  not  go  beyond  this  and  lay  down,  whether  a 
father  could  alienate  for  legal  purposes  in  the  case  of  a  major  sou 
existing,  without  the  consent  of  the  son. 

We  fully  admit  that,  under  the  Mitakshar^  law  which  governs 
this  case^  the  father  and  sou  are  joint  owners  in  the  ancestral  pro- 


*  See  anttj  page  63. 
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perty,  but  we  hold  that  the  son's  power  of  interdiction  to  prevent 
alienations  by  the  father  of  the  ancestral  estate  extends  to  acts  of 
dissipation  or  waste  of  the  property  only,  and  not  to  alienations  for 
the  payment  of  joint  family  debts  and  for  the  maintenance  of  the 
family.     See  Mitaksharil^  page  179,  Section  X. 

We  fail  to  see  why  it  should  be  legal  for  a  father  to  alienate  for 
legal  necessity,  where  a  minor  son  exists  who  cannot  protect  his 
interests^  but  illegal  where  there  is  a  son  who  has  arrived  at  majority, 
and  can  exercise  the  power  of  interdiction  if  the  father  commits 
waste,  but  fails  to  do  so  and  stands  by  and  allows  innocent  pur- 
chasers to  give  a  good  consideration  for  the  properties.  In  the 
present  case,  we  find  a  father  making  alienations  of  properties  of 
no  great  value  (the  suit  is  laid  at  some  Rupees  131)  to  pay  debts 
and  to  maintain  the  family.  These  are  indispeusible  duties  and 
such  as  no  good  Hindoo  can  neglect.  The  son,  eleven  years  eleven 
months  and  twenty-eight  days  after  date  of  these  alienations,  brings 
this  suit  to  question  his  father's  acts,  and  wholly  fails  to  prove  that 
those  acts  were  acts  of  waste,  or  that  the  debts  were  contracted  for 
an  improper  purpose.  In  fact,  the  suit  is  clearly  brought  to  defraud 
the  purchasers,  and  under  the  circumstances,  we  cannot  but  think 
that  the  father  and  son  are  colluding  together. 

We  dismiss  this  Appeal  with  costs  and  interest  payable  by  the 
Appellant.— S.  W.  R.  Vol.  I,  p.  96. 


A  Hindu  died  leaving  a  son  and  grandson.  Held,  that  the  sod 
could  not  alienate  the  ancestral  property  without  the  consent  of  the 
grandson,  and  that  the  grandson  miglit  put  in  his  claim  for  his  half 
share,  in  the  event  of  his  father  wishing  to  alienate  it. — Duya^ 
sunkei*  Kasee-ram,  v.  BriJ-irulluhh  Motee-Gtiund,  Bombay  Sel. 
Rep.  p.  41.     Vide  Morley's  Digest,  Vol.  I,  p.  44. 
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Bombay— H.  C.  A.^—The  6tk  of  Jvly,  1864. 

Ganga-bAi  kom  NiniTAN-BHAT  DAtAb,  Appellant, 

veraua 

VAmanaji  AbXji  DAtar,  Respondent. 

In  a  suit  to  recover  possesaion  of  certain  ancestral  fields  sold,  during  the  absence  of 
the  defendant,  who  was  united  in  interest,  by  his  father,  to  the  plaintiff,  in  consider- 
ation of  money  advanced  by  her,  out  of  her  stri-dbun,  for  the  imrpose  of  building  the 
family  house,  of  which  the  defendant  possessed  himself  afler  his  father's  death  :  Hdd 
that  the  defendant,  by  retaining  possession  of  the  house,  ratified  the  act  of  his  father, 
■and  elected  to  take  tke  house  in  lieu  of  the  ancestral  fields,  the  sale  of  which  was 
declared  to  be  valid,  and  possession  thereof    given  to  the  plaintiff 

The  original  suit  was  instituted  by  Gang&-bdi^  on  the  19th  of 
January  18C2,  to  recover  from  the  defendant  certain  fields,  which 
had  been  sold  to  her  by  his  father,  Ab&ji,  for  Rs.  250,  by  a  deed  of 
sale  dated  the  3rd  of  Bh6dra-pada  Vadya,  Shake  1781  (A.  D.  1859) ; 
and  were,  she  alleged,  in  her  possession  till  the  month  of  Choitra, 
Shake  1784f,  when  the  defendant  deprived  her  of  them. 

The  defendant,  in  his  written  statement,  alleged  that  the  fields 
in  question  were  in  the  possession  of  his  father  up  to  the  time  of 
his  death,  and  since  then  in  his  own  possession,  that  the  plaintiff 
was  his  paternal  aunt,  and  resided  with  his  late  father,  with  whom 
he  (Vimanaji)  was  on  bad  terms;  that  his  father  had  no  right  alone 
to  sell  the  fields  which  were  ancestral  property ;  that  he  did  not 
know  that  his  father  had  passed  the  bond  ;  that  his  father  was  not 
in  such  circumstances  as  to  be  obliged  to  incur  debt ;  and  that  the 
deed  sued  upon  might  be  without  any  consideration. 

The  following  decree  was  made  (by  the  High  Court): — The 
Court  is  of  opinion  that  the  respondent's  father,  Al>dji  BApuji  Dit&r, 
had  full  power  to  alien  the  field  called  Savreh,  that  field  not  having 
been  ancestral  property.f  The  Court  is  further  of  opinion  that  the 
said  field,  called  Savreh,  and  the  two  other  fields  found  to  be  ances- 
tral property,  were  aliened  by  Abfiji  BApuji  Datar  for  a  family  pur- 
pose, namely,  to  provide  the  funds  necessary  for  building  a  family 
house;  and  that  the  respondent,  by  possessing  himself  of  the  family 


•  Present :  Westropp  and  Tucker,  Judges. 
But  see  the  PrincipleB  (in  Vol.  I,)  with  respect  to  self-acquired  immoveable  property. 
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Louse,  built  with  the  funds,  so  piovided,  Las  precluded  Liuiself  fr«m 
disputiDg  the  propriety  of  tliat  alienatioD,  even  so  fai*  as  regards  the 
two  fields  which  have  beeu  found  by  tlie  District  Judge  and  Munsii 
to  be  ancestral  estate. 

This  Court,  accordingly,  reverses  the  deci'ee  of  the  Di:>thct 
Judge  and  the  Munsif ;  and  declares  the  deed  of  sale  (exhibit  No.  3]. 
dated  the  3rd  of  Bhadra-pada  Yadya  Shake  1781,  to  be  valid ;  auJ 
directs  possession  of  all  of  the  property,  sued  for,  to  be  given  to  ibe 
appellant,  Gang&-bai,  and  orders  the  costs  of  thd  appeal  aud  of  iLii 
suit  to  be  paid  by  the  respondent.  Appeal  alloxved.  Raid's  Bombay 
H.  C.  Rep.  Vol.  II,  p.  318. 


Where  ancestral  property  is  sold  by  the  father,  the  sou  is  eu- 
titled  to  sue  for  cancehnent  of  such  sale,  and  the  decree  should 
Hut  be  that  the  property  is  ancestral,  and  will  pass  to  the  father's 
heirs  on  his  deaths  but  a  decree  cancelling  the  bale  so  far 
as  it  obstructs  him  in  asserting  his  right  and  in  effect  declaring 
the  sale  to  be  invalid,  without  interfering  with  actual  possession, 
that  may  have  been  obtained  by  purchaser. — Baboo  Ram  aud  others 
V.  Guja-dhur  and  others. — Agra  Rep.  F.  B.,  Vol.  I,  p.  86. 

According  to  Sudahert  Persad  Sahoo  v.  Foolbash  Koe^*,  a  sale 
of  undivided  ancestral  property  by  a  father  without  any  legal  uece»- 
sity,  and  without  the  consent  of  all  the  co-sharers  is,  under  the 
Mitakshara  law,  invalid.  It  is  not  valid  even  as  regards  the  fatliers 
share.  A  son  going  to  set  aside  such  an  alienation  is,  according  to 
that  case,  entitled  to  a  declaration  that  the  alienation  is  void  al- 
together. The  son  suing  in  the  father's  life-time  on  behalf  of  the 
famliy  may  be  entitled  to  a  decree  for  possession.  Upon  what 
terms  that  decree  should  be  made  will,  according  to  the  decision  iu 
Madhoo  Dyal  Sinyh  v.  Golbur  Shujh*  depend  on  the  equity  which 
the  purchaser  may  have  to  a  refund  of  the  purchase-money  or  to 
be  placed  in  the  position  of  an  incumbrancer,  as  against  the  joint 
family  in  the  particular  case. — Hunooman  Dutt  Hoy  aud  another 
V.  Baboo  Kuhen  Kiahor  Karayan, — B.  L.  R.  Vol.  VIII,  F.  B. 
p.  358;— S.  W.  Rep.  Vol.  XV,  F.  B.  p.  G. 


♦  Ante,  page  84. 
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Und^r  the  Mitakshard .  law,  a  single  member  of  a  family  is 
empowered  to  sell  immovable  property  for  the  purpose  of  paying  off 
family  debU  oui}  where  the  sous  and  grandsons  are  minors  or  other- 
wise incapable  of  giving  their  consent 

Where  the  sale  of  landed  estate  by  a  single  member  is  set  aside 
because  made  without  the  son^s  consent,  the  son  can  only  get  pos- 
session on  repayment  of  the  purchase- money  which  was  applied  to 
the  liquidation  of  the  debts. — Aluthoora  Coonwaree  v.  Bootun 
Singh.— S.  W.  Rep.  Vol.  XIII,  p.  31. 


A  son  may  sue  to  obtain  declaration  that  sales  by  his  father, 
without  his  consent,  are,  as  against  him,  void  and  inoperative  to  pass 
or  to  affect  any  rights  possessed  by  him  in  the  property,  and  also 
that  property  still  in  his  father's  hands  is  ancestral,  and  cannot  be 
alienated,  except  under  circumstances  recognised  by  the  Mit^ksharft 
law  as  justifying  alienation,  and  with  the  consent  of  those  whose 
consent  is  by  that  law  requisite. — Kanth  Aarain  Singh  v.  Prem 
Lall  Paurey.S.  W.  R.  Vol.  Ill,  p.  102. 

Where  property  in  which  two  members  of  a  Hindoo  family  are 
jointly  interested  is  sold  in  order  to  raise  money  for  the  payment 
of  a  debt  jointly  contracted  by  both,  the  son  of  one  of  them  can 
DOt  sue  to  recover  his  own,  or  his  own  father's,  share  in  the  absence 
of  the  other.  In  such  a  suit,  if  it  is  alleged  that  the  father  is 
connected  with  the  institution  of  the  suit  with  a  view  to  defraud 
creditors,  an  important  issue  is  raised  which  should  be  tried  and 
decided. — Sheo-vhurn  Navain  Singh  v,  Chuh*un  Pershad  Narsing 
SingL—S.  W.  R.  Vol.  XV,  p.  436, 

A  member  of  an  undivided  Hindoo  family  living  under  the 
Mitdkshari  law,  in  his  father's  life-time,  brought  a  suit  for  a  de* 
claration  of  his  future  right  to  one-sixth  share  in  a  portion  of  the 
immovable  property  of  the  family,  and  to  set  aside  an  alienation  of 
it  by  his  father,  as  having  been  made  without  legal  necessity.  Held 
that  no  such  suit  was  maintainable. — Raol  Gorain  v.  Teza  Gorain, 
B.  L.  R.  Vol.  IV,   p.  90, 

According  to  the  Mit&kshard  law,  a  son  has  a  right  during  the 
life-time  of  his  father,  to  set  aside  alienation  of  ancestral  property 

Y©L.  II.  II 
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made  v^ithout  his  consent.  His  canse  of  action  arises  from  the  date 
"when  possession  is  taken  by  the  purchaser. — Aahory  Jtam  Surug 
Singh  V.  /.  Cochrane. — B.  L.  E.  Vol.  V,  p.  14. 


A,  a  Hindu,  subject  to  the  MitaksharA  law^  sold  his  right  and 
interest  in  the  undivided  ancestral  estate  of  his  family  witliout  the 
consent  of  his  co-sharers,  and  not  for  the  benefit  of  the  estate,  but 
in  order  to  pay  oflF  a  personal  debt.  The  sale  was  by  auction  to 
an  innocent  purchaser  for  value.  Held  that,  in  a  suit  brought 
within  twelve  years  from  the  date  on  which  the  purchaser  obtained 
possession,  the  sons  and  grandsons  of  A,  deceased,  were  entitled  to 
recover  possession  without  making  any  refund  of  the  purchase 
money. — Nathu  Lall  Chowdry  v.  Chadi  Sahi, — B.  L.  R.  Vol.  IV, 
p.  1.5  and  S.  W.  R.  Vol.  XII,  p.  446. 

Limitation  can  be  pleaded  as  a  bar  to  a  suit  to  set  aside  an 
alienation  by  a  grandfather,  the  cause  of  action  in  such  a  case  arising 
not  from  the  date  of  the  grandfather's  death,  but  from  the  date  of 
the  alienation. 

The  right  of  an  unborn  son  to  sue  does  not  give  a  perpetual 
right  of  action.  When  neither  want  of  enquiry  nor  mala  fidea  is 
shown,  the  existence  of  lega^  n  ecessity  must  be  presumed,  and  the 
acts  of  the  guardian  considered  to  be  the  acts  of  the  minor. 

QiLoere. — Whether  the  same  rule  strictly  applies  to  the  relation  of 
the  bead  of  the  family^  and  his  descendants  holding  vested  rights 
in  his  estate,  in  regard  to  alienations  by  the  head  of  the  family  to 
which  the  descendants  did  not  expressly  consent — Seetul  Pti^aad 
Singh  v.  Oour  Dyal  Singh.— S.  W.  R.  Vol.  I,  p.  283. 

In  a  suit  by  a  son  to  annul  an  alienation  of  ancestral  pro- 
perty by  his  father,  omis  is  not  on  the  son  to  prove  the  absence  of 
necessity  for  the  sale,  but  on  the  purchaser  to  prove  the  existence 
of  the  necessity. — Jugdel  ,Narain  Suhaye  v.  Lalla  Ram  Prokash 
and  others.— S.  W.  R.  Vol.  II,  p.  292. 
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Calcutta,  S.  D.  k.—The  17tli  of  September,  1859, 

Present : 

C,  B.  Trevor,  and  E.  A.  Sarauells  Eaqrs.,  Judges,  and 
H.  V.  Bayley  Esq.  Officiating  Judge. 

OOPAXJL-DUTT  Pandey  for  self  and  as  Guardian  of 

Chuttoor-bhooj  Pandky,  heirs  of  Jugoo- 

MOHUN  PaNDiT,  (Plaintiffs),  Appellants, 

versus 

Qopaul-Laul  Misseb  and  others, 

(Defendants,)  Respondents. 

Held,  tliat  the  consent  of  nephews  to  the  sale  by  the  uncle  of  his  share  of  ancestral 
property  is  requisite,  neither  according  to  the  Mitdkshartf,  nor  to  the  Hindoo  law  as 
current  in  MithiU.  The  consent  of  sons  and  grandsons  ia  alone  necessary  to  ^e  sale, 
by  the  father,  of  ancestral  property.  The  principle  of  the  distinction,  as  stated  in 
the  Mitftshari,  is,  that  a  son  has  an  inchoate  right  in  the  possession  of  his  father 
from  the  time  of  his  birth,  whereas  a  nephew  has  no  right  at  all  in  the  ancestral  pro- 
perty in  the  possession  of  his  unde,  until  after  the  death  of  the  latter. 

Judgment — 

In  this  case  the  special  appeal  has  been  admitted  to  try  whether 
the  Judge  has  not  erroneously  held  that  the  consent  of  nephews  is 
necessary  to  render  valid  alienation  of  property  under  the  Mithili 
law.  We  consider  it  quite  clear  from  the  Mitikshar^,  Colebrooke,  page 
S10,para  3,  and  from  Macnagh ten's  Hindoo  Law  Vol.  I,  page  46,  that 
the  consent  of  nephews  is  not  requisite  under  either  the  Mithi]&  or 
Mitilkshard  Law,  but  those  whose  assent  is  necessary  are  sons  or 
grandsons.  The  principle  of  the  distinction  is  explained  in  the 
passage  from  the  Mitfikshard,  cited,  viz.,  '  that  a  son  has  a  right  on 
his  father's  property  from  the  time  of  his  birth  ;  whereas  a  nephew 
can  have  no  right  until  after  the  death  of  the  party  from  whom  he 
inherits/ 

The  special  respondent's  pleader  has  been  unable  to  show  us 
any  authority  of  Hindoo  law,  or  any  precedent  in  pointy  opposed  to 
this  view. 

We,  therefore,  decree  the  special  appeal^  with  costs  of  special 
Be(qM)ndents.-^6.  D.  A.  Dec  for  1859,  p.  1S14. 
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Calcutta,  S.  D.  A.^-The  Uth  of  March,  1859. 

C.  B.  Trevor,  Esq.  Judge,  and  fl.  V.  Bay  ley,  Esq.,  offg.  Judge* 

GOPAUL  SiKGH,  Plaiutiff, 

versus 

Bheekun  Laul  and  others,  Defendants,  Petitioner^. 

field,  that  plaintiff  suiug  for  ICiJ  annas  of  a  property  and  averring  possession  of  6^,  cad 
oiily  sue  for  4  annas.  Held,  that  where  parties  agreed  to  a  decision  according  to  the 
Mithiltf  law,  the  specific  authorities  of  that  law,  aud  not  those  of  Mit^ULsharli,  should 
be  cited  to  support  a  bywast^ 

field,  that  as  the  Hiudoo  law  only  contemplates  the  illegality  of  a  father  s  alienation 
without  a  son's  consent,  in  certain  <Saidel6,  a  suit  by  a  nephew  against  his  uncle's 
alienation  i^as  wrong  ;  and,  further,  was  not  referred  to  in  the  bywastd  relied  ou. 

Held,  that  the  Judge's  dictum,  that  a  deed  must  always  speak  for  itself,  was  incorreot, 
aud  that  iu  many  cases  its  terms  are  to  be  interpreted  by  the  surrounding  circum- 
■tances  of  the  case. 

Plaintifif,  alleging  that  his  father  aud  tincle  had  illegally  alienated 
certain  ancestral  property  to  his  prejudice,  by  two  sales,  sued  to 
set  aside  those  sales,  aud  for  possession  of  so  much  of  the  property 
as  Was  not  in  his  possession. 

On  special  appeal  by  plaintiff  to  the  Sadder  Dewanny  Adawlut, 
the  case  was  remanded  on  the  23rd  of  October  1857,  (page  1506,) 
rrith  this  order :  "  The  Judge,  in  confirming  the  decision  of  the  Lower 
Court  against  plaintiff,  has  applied  a  precedent  cited  in  Macnaghteu's 
Hindoo  Law,  Vol.  Il,  page  312,  and  decided  this  case  with  reference 
to  tlie  doctrine  therein  laid  down.  It  is  urged  in  special  appeal 
that  the  case  in  question  is  a  Bengal  case,  and,  consequently,  of  no 
authority  in  the  present  one,  which  is  in  Tirhoot,  whithin  the 
province  of  Behar.  We  admit  the  plea  and  remand  the  case,  iu 
order  that  it  may  be  tried  according  to  the  law  and  precedeuts  in 
force  iu  Behar." 

The  Zillah  Judge  on  this  asked  the  Provincial  Pundit  at  Patna, 
"whether  a  father  in  Zillah  Tirhoot  can,  under  any  circumstances^ 
alienate  any  portion  of  ancestral  property,  according  to  the  Hindoo 
law."  The  Pundit  replied,  that  a  father  could  do  so  in  case  of  a 
famine,  for  the  maintenance  of  his  family,  for  ancestral  and  funeral 
debtSj  his  own  or  children's  marriage,  and  debts  incurred  for  religious 
acts.    The  Judge  states  :  ''  the  Pundit  adds,  Hhis  opinion  is  accord- 
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log  to  the  Hindoo  law^  current  in  Mitbil&)  2iilah  Tlrhoot^  province 
Bebar,  and  the  Mitilkshar&'.''  The  Pandit  then  cites  two  authorities^ 
botb  from  tbe  Mit&ksbar&.  The  Judge  theu  held  that  the  deeds  did 
not  disclose  the  necessity  required  by  Hindoo  law.  He  at  the  same 
time  remarked  that  the  deed  must  speak  for  itself,  and  from  it 
nothing  can  be  gathered  to  support  in  any  way  defendant's  assertions. 
The  Judge,  therefore,  decreed  the  appeal  of  plaintiff. 

Defendant  appeals  specially  to  this  Court,  urging  three  grounds. 

On  the  first  point,  we  consider  the  Judge's  decision  clearly  wrong; 
for,  if  the  plaintiff's  plea  of  possession  of  the  6^  annas  is  proved  to 
be  groundless,  his  claim,  so  far  as  is  founded  upon  that  possession, 
can  at  most  be  for  the  4  annas,  and  not  for  the  lO^.  ^ 

On  the  second  point,  we  think  that  the  Pandit,  when,  as  it  is 
admitted  by  both  parties  before  us,  the  Mithil^  law  was  to  govern  the 
case,  should  have  supported  his  opinion  by  the  books  acknowledged 
as  authorities  of  that  law,  such  as  the  Yiv&da  Ratn&kara,  Viv&da 
Chint&mani,  Yyavah&ra  Chint&mani,  the  Smriti-s&ra,  and  other 
Mithil&  works,  (Vide  Macnaghten's  Preface,  page  22,)  and  not  as  he 
has  done  by  citations  from  the  Mit&kshar&.  It  has  been  pressed  on  us^ 
on  the  other  hand,  that  the  Mit&ksbar&  is  of  equal  weight  with  the 
Mithil&  Law  Books ;  but,  we  think,  where  the  special  Mithil&  law 
is  clearly  contemplated  by  the  Court  and  the  parties  as  governing  the 
case,  and  that  law  has  its  own  authorities,  though  they  may  happen 
to  agree  with  the  Mitfikshar&,  they  should  be  cited  and  acted  on. 
Further,  it  has  still  more  strongly  been  urged  that  the  decision  in  Vol. 
IIj  Select  Reports,  Sudder  Dewanny  Adawlut,  28th  July  1813^ 
page  74,  and  that  in  Vol.  VJ,  page  132,  referring  to  the  case  in 
page  71  of  Vol.  VI,  show  that  by  the  Hindoo  Law  current  in  the 
same  district  of  Tirhoot,  such  alienations  as  this  are  valid.  Without 
going  into  the  details  of  the  cases,  we  think  it  enough  to  remark 
that,  to  the  east  of  the  Qunduck,  in  one  part  of  2illah  Tirhoot, 
the  special  Mithild  law  prevails,  and  in  that  part  to  the  west, 
another  law,  viz.,  the  Mit4kshar& ;  and  in  fact,  if  we  required  more^ 
to  show  the  erroneous  and  incomplete  nature  of  the  bywastil  in  that 
case,  it  is  to  be  found  in  the  fact  that  a  copy  of  a  bywastil  by  the 
same  Pandit,  filed  in  this  case,  shows  he  has  applied  the  penal 
Mithil&  law,  and  held  that  under  it  alienations,  by  a  father^  cannot 
be  made  without  the  son's  consent* 
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On  the  third  point,  the  pleadings  and  the  judgment  of  the 
Judge  clearly  show,  that  the  plaintiff  sued  partly  as  son  and  partly 
as  nephew,  to  set  aside  his  father's  and  uncle's  alienation,  and  that 
the  uncle's  alienation  was  not  even  referred  to  in  the  bywasti. 

We  would  further  remark  that  the  Judge  is  in  error  in  writing 
that  a  deed  must  always  speak  for  itself  Its  terms  may  and  should, 
in  many  cases,  be  interpreted- and  explained  by  the  surrounding 
circumstances  of  the  case. 

We  remand  the  case  to  the  Judge,  to  re-try  it  with  reference 
to  the  foregoing  remarks. — S.  D.  A.  Dec,  for  1859,  p.  294. 

Held  that  a  nephew  is  not  competent  by  Hindu  Law  to  object 
to  any  alienation  of  ancestral  property  directly  or  indirectly  made 
by  his  uncle. — Qunga  Deen  Rawot  v.  Madhoo  Soodun  and  others. 
Agra  Rep.  Vol.  III.,  A.  C.  p.  4. 


Calcutta,— H.  C.  A.^The  I6ih  of  September  1872. 

Before  Sir  Richard  Couch,  Kt,  Chief  Justice^ 
and  Mr.  Justice  AinsUe. 

Baboo  Nund  Coomae  Lall  and  another  (Plaintiffs) 

versvs 
MOULVIE  Raz£E00DD££N  Hossein  and  others  (Defendants)  * 

Baboo  Nund  Coomar  Lall  and  another  (Plaintiffs) 

versus 
Syud  Ruzaoodeen  Hossein  and  others  (Defendants) .• 

Baboo  Nund  Coomab  Lall,  and  another  (Plaintiffs,) 

versus 
MouLVIE  Abdool  LuTiF,  and  others  (Defendants)  * 

In  execution  of  a  decree  agiunst  A,  a  Hindu,  living  under  the  Mitdkshar^  his  right, 
title,  and  interest  in  a  certain  property,  part  of  which  he  had  acquired  as  heir  to  his 
nephew  and  cousin,  was  sold.  A  suit  brought  by  A's  sons  to  obtain  possession  o£ 
their  share  of  the  property,  on  the  ground  that  the  debt  for  which  the  sale  was  held, 
bad  not  been  incurred  under  a  legal  necessity,  was  dismissed  so  far  as  it  related  to 
the  part  of  the  property  which  A  had  inherited  collaterally. 


*  Regular  Appeals,  Nos.  ei2  of  1871,  and  41  and  42  of  187%  from  a  decree  of  tlM 
Subordinate  Judge  of  Fatna^  dated  the  80th  December  1878. 
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Aooordiog  to  the  Mit^Ckshar^  a  Bon  cannot  prevent  alienation  by  his  fatlMr  of  property 
which  the  latter  has  inherited  collaterally.  The  restriction  upon  the  father's  power 
of  alienation  only  applies  to  the  grandfather's  property. 

Coucki  C.  J. — The  plaintiffs  in  this  suit  are  the  sons  of  Laek« 
ram  Lall,  and  the  case  in  the  plaint  was  that  Laekram  Lall  held  a 
share  in  the  Mehal  Jehangeer-pore  Muukurpaul  as  ancestral  pro- 
perty, two-thirds  of  which  share  were  the  share  of  the  plaintiffs,  and 
one  third  was  the  share  of  their  father. 

It  appeared  that  of  the  share  of  2  annas  1  d.  6Jc.  held  by 
Laekram,  he  directly  inherited  from  his  father  or  grandfather  12|d., 
and  the  remainder  he  inherited  collaterally  from  the  widows  of  two 
of  his  brothers  and  of  a  nephew. 

Two  questions  were  raised  in  the  appeal :  first,  whether  the  sale 
of  the  plaintiffs*  share  was  justified  and  was  binding  on  them ; — 
secondly,  whether,  if  it  was  not,  the  plaintiffs  were  entitled  to  a  decree 
in  respect  of  the  property  which  Laekram  inherited  collaterally. 

There  was  no  evidence  how  or  for  what  purpose  the  debts 
which  were  said  to  have  been  paid  off  with  the  borrowed  money 
were  contracted.  The  evidence  is  altogether  insufficient  to  establish 
a  case  in  which  a  mortgage  by  a  father  of  ancestral  property  would 
be  binding  on  his  sons. 

It  is  therefore  necessary  to  decide  the  second  question,  whether 
the  plaintiffs  are  entitled  to  a  decree  in  respect  of  the  property 
which  Laekram  inherited  collaterally.  In  the  Mit&kshar4,  Ch.  I, 
8. 1,  V.  3,  heritage  is  said  to  be  *'  of  two  sorts,  unobstructed,  or  li- 
able to  obstruction.  The  wealth  of  the  father  or  paternal  grand- 
father becomes  the  property  of  his  sons  or  of  his  grandsons  in  right 
of  their  being  his  sons  or  grandsons,  and  that  is  an  inheritance  not 
liable  to  obstruction.  But  property  devolves  on  parents  (or  uncles,) 
brothers,  and  the  rest  upon  the  demise  of  the  owner,  if  there  be 
no  male  issue ;  and  thus  the  actual  existence  of  a  son  and  the  sur- 
vival of  the  owner  are  impediments  to  the  succession  ;  and,  on  their 
ceasing^  the  property  devolves  on  the  successor  in  right  of  his  being 
uncle  or  brother.  This  is  an  inheritance  subject  to  obstruction.*' 
Y.  27  of  the  same  section  which  was  much  relied  upon  in  the 
argument  for  the  appellant,  where  it  says:— ''Therefore^  it  is  a 
settled  point  that  property  in  the  paternal  or  ancestral  estate  is  by 
birth"  must  be  considered  to  refer  to  inheritance  not  liable  to  obs- 
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truction ;  what  is  described  in  v.  3,  as  becoming  the  property  of 
sons  or  grandsons  in  right  of  their  being  sons  or  grandsons.  They 
do  not  by  birth  acquire  a  right  in  property  to  the  succession  to  which 
by  their  father  there  is  an  impediment,  and  which  he  may  never 
succeed  to.  V.  33  says : — "  In  respect  of  the  right  by  birth  to  the 
estate,  paternal  or  ancestral  we  shall  mention  a  distinction  under  a 
subsequent  text/'  In  s.  5,  v.  9,  it  is  said  : — "  So  likewise  the  grand-: 
son  has  a  right  of  prohibition  if  his  unseparated  father  is  making  a 
donation,  or  a  sale  of  effects  inherited  from  the  grandfather ;  but 
he  has  no  right  of  interference  in  the  effects  which  were  acquired  by 
the  father.  On  the  contrary,  he  must  acquiesce  because  he  is 
dependent/*  And  v.  10  is : — "  Consequently  the  difference  is  this : 
although  he  may  have  a  right  by  birth  in  bis  father's  and  in  his 
grandfather's  property,  still,  since  he  is  dependent  on  his  father  ia 
regard  to  the  paternal  estate,  and  since  the  father  has  a  predominant 
interest  as  it  was  acquired  by  himself,  the  sou  must  acquiesce  in  the 
father's  disposal  of  his  own  acquired  property ;  but  since  both  have 
indiscriminately  a  right  in  tlie  grandfather's  estate,  the  son  has  a 
power  of  interdiction  if  the  father  be  dissipating  the  property/' 
According  to  these  texts  the  restriction  upon  the  father's  power  of 
alienation  only  applies  to  the  grandfather's  property,  v.  8  and  11 
of  the  same  section  confirm  this,  and  so  also  does  v.  5  of  s.  5. 

Doubts  have  been  raised  on  this  question  by  commentators^ 
and  the  arguments  on  each  side  are  stated  in  Colebrooke's  Dig., 
Vol.  II,  Madras  Ed.,  p.  274  where  the  author  is  of  opinion  that  the 
rule  of  equal  dominion  vested  in  father  and  son  only  applies  where 
the  property  has  regularly  descended.  The  state  of  the  question 
is  very  well  stated  in  West  and  Buhler,  Bk.  2,  Intro,  p.  19 : — "An- 
cestral property,  as  amongst  descendants,  comprises  property  trans* 
mitted  in  the  direct  male  line  from  a  common  ancestor,  and  accre* 
tions  to  such  property  made  with  the  aid  of  the  inherited  ancestral 
estate/'  Thus,  in  the  case  of  a  father,  head  of  a  family,  property 
inherited  from  his  father  or  grandfather,  is  ancestral  property,  how- 
ever acquired  by  its  previous  possessoi-s.  On  the  other  hand,  pro- 
perty  inherited  by  him  from  females,  brothers  or  collaterals,  or 
directly  from  a  great-great-grandfather,  appears  to  be  subject  to  the 
same  rules  as  if  self-acquired.  Ancestral  property,  in  fact,  may  be 
said  to  be  co-extensive  with  the  objects  of  the  aprati-bandhor^uya 
or  unobstructed  inheritance. 
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What  appears  to  be  the  result  of  the  text  of  the  Mit&kshar& 
and  the  better  opinioa  among  commentators  is  supported  by  two 
decisions.  In  Rdyadur  Nallatambi  Chetti  v.  Rdyadur  Mukunda 
Chetti*  it  was  held  that  a  suit  by  a  son  against  his  father  to 
compel  a  division  of  immovable  property  inherited  by  the  latter 
from  his  paternal  cousin  could  not  be  maintained.  And  in  Jowahir 
Siugh  V.  Guyan  Singhf,  .it  was  held  that  a  son  cannot  control  his 
father's  act  in  respect  of  a  property,  the  succession  to  which  is  liable 
to  obstruction ;  and  it  is  only  in  respect  of  property  not  liable  to 
obstruction  that  the  wealth  of  the  father  and  grandfather  becomes 
the  property  of  his  sons  or  grandsons    by  virtue  of  birth. 

We  concur  in  these  decisions.  The  decree  of  the  Court  below 
must  be  reversed  as  to  two-thirds  of  12Jd.  of  the  property  in  suit, 
and  it  must  be  decreed  that  the  plaintiffs  do  recover  two-thirds  of 
12id.  of  the  property  claimed  in  the  plaint,  with  mesne  profits  and 
costs  of  suit   in  proportion. 

A  similar  decree  will  be  made  in  the  appeal  No.  41  of  1872 
between  the  same  parties,  and  in  appeal  No.  42  of  1872  where  the 
suit  was  against  another  purchaser. 

Costs  of  the  appeals  to  be  borne  by  the  parties  in  proportion. 
Decrees  modified.  B.  L.  B.  Vol  X,  pp.  183  and  188-193  and 
S.  W.  R.  Vol.  XVIII,  p.  477. 

A  son  cannot  control  his  father's  act  in  respect  of  the  succession 
to  which  he  is  liable  to  obstruction.  It  is  only  in  respect  of  property 
not  subject  to  obstruction  that  the  wealth  of  a  father  or  grandfather 
becomes  property  of  his  sons  or  grandsons  by  virtue  of  birth.*-* 
Jowahir  Singh  v.  Guyan  Singh  and  others. — Agra  H.  C.  Rep. 
Vol.  IV,  p.  7S. 


*  d.  Mad.  H.  C.  Rep.  455.    See  Partition, 
t  4  Agra  H.  C.  Rep.  78. 

Vol.  II.  15 
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Bombay,  S.  D.  A.^—The  19ih  of  September,  1839. 

Ahbut  Row  Tbimbuck  F£flTAT, 

versus 
Trimbuck  Row  Ai^butayshwub  and  another. 

In  this  case,  it  was  ruled  that  a  son's  share  of  ancestral  pro- 
perty, specially  appropriated  for  his  maintenance,  is  not  attachable 
in  satisfaction  of  his  father's  debts,  during  the  life-time  of  the 
latter.— Sel.  Rep.  p.  218.     Morley's  Digest,  Vol.  I,  p.  44. 


Calcutta,  a  C.  A.— The  SOth  of  January,  1866. 

Present : 
The  Honorable  C.  B.  Trevor  and  F.  A.  Glover,  Judges. 

GoOR  SuRUN  Dass,  (Plaintiff,)  Appellant, 

versus 
Ram  Surun  Bhtjgut  and  others,  (Defen4ants,)  Respondents. 

Aocording  to  ihe  Mitiflaihartf  Law,  sons  have  a  vested  interest  in  ancestnl  property, 
which  interest  is  saleable  at  any  time  in  satisfaction  of  claima  against  them. 

This  suit  arose  in  this  wise. — Chuttaree  Bbugut,  the  original 

acquirer  of  the  property,  left  two  sons,  Ram  Suhae  and  Sheo  SuKae 

the  first,  who  is  now  alleged  to  be  *non  compos  mentis/  had  sons, 
Ablakee  and  others  ;  the  last  (who  is  dead),  left  also  sons.  Ram 
Surun  and  others.  These  sons  of  Ram  Suhae  aud  Sheo  Suhae 
borrowed  money  from,  and  executed  a  deed  of  mortgage  to,  one 
Maghessur  Dyal  on  the  12th  of  November  1858,  and  he  sold  his 
interest  to  Qoor  Surun  Dass,  the  plaintiff,  in  November  of  the 
following  year. 

Goor  Surun  foreclosed,  and  then  sued  for  possession  of  the 
mortgaged  property.  He  got  a  partial  decree  only,  the  sons  of  Ram 
Suhae  being  declared  to  have  no  right  on  account  of  their  father^s 
insanity.  The  plaintiff  then  brought  his  suit  against  Ablakee  and 
the  other  sons  of  Ram  Suhae  for  the  money  lent,  and  obtained  a 

*  Present ;  Pyne  and  GreenhiU,  Judges, 
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decree  on  the  29tli  of  May,  1863,  which  was  confirmed  afterwards 
by  the  Jugde  on  appeal. 

In  execution  of  this  decree,  Goor  Surun  prayed  for  the  sale  of 
his  debtor's  reversionary  right  in  the  ancestral  estate  then  held  by 
their  father  Ram  Suhae  Bhugut.  This  was  refused  by  the  Principal 
Sudder  Ameen,  and  the  present  suit  was  brought  to  cancel  this  mis- 
cellaneous order,  and  to  declare  the  debtor's  right  saleable. 

The  Lower  Court  has  now  decided  that  the  rights  in  qaestion 
are  not  'existent,'  but  are  contingent  on  an  extremely  uncertain 
event,  that  is,  the  survival  of  the  father  by  the  sons,  and  that  they 
are  not,  therefore,  legally  saleable. 

The  decree-holder  appeals  against  this  decision,  and  urges  that, 
according  to  the  Mit£kshar£  system  of  law  which  confessedly  goveins 
this  case,  sons  have  from  birth  a  vested  interest  in  ancestral  pro- 
perty, and  that  such  interest  is  saleable  at  any  time. 

There  can  be  no  doubt,  we  observe,  that  this  is  a  correct  exposi- 
tion of  the  law  as  it  prevails  under  the  Mit&kshar&  system,  and  that 
43ons  can,  at  their  pleasure,  force  a  father,  however  reluctant,  to 
divide  with  them  property  obtained  from  a  paternal  grandfather, 
(vide  Colebrooke's  Mit&kshar&,  Chapter  I,  Section  6).  This  right 
accrues  to  a  son  from  the  time  of  his  birth,  and  is  not,  therefore, 
one  contingent  on  the  father's  death,  or  upon  any  uncertain  event ; 
it  is  a  vested  right  claimable  at  any  time  during  the  father's  life. 

It  may  be,  aB  argued  by  the  respondents'  pleader,  that  no  c^e 
of  the  kind  is  to  be  found  in  our  books ;  but  the  principle  is,  wo 
consider,  indubitable,  and  we  have  no  hesitation  in  declaring  it 
There  is  no  necessity  for  our  going  further  than  this,  or  for  stating 
the  effect  of  our  decision  on  the  properties  claimed. 

It  is  sufficient  for  the  purposes  of  this  case  that  we  lay  down  the 
general  rule,  as,  with  the  exception  of  Sheo  Surun,  none  of  the 
respondents  have  appealed. 

With  reference,  however,  to  this  respondent  who  claims  through 
his  ancestor,  Bhayabul  Singh,  to  have  purchased  the  entire  right, 
both  of  Ram  Suhae  and  of  his  sons,  in  Mouza  Pachoonda  before  the 
passing  of  the  plaintiff's  decree,  we  think  that  the  case  must  be 
remanded  for  enquiry. 

For  the  rest,  we  reverse  the  decision  of  the  Principal  Sudder 
Ameen,  and  declare  the  sons  of  Ram  Suhae  to  have  a  vested  right 
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in  the  ancestral  property,  which  is  liable  to  sale   in  satisfaction  of 
any  claims  against  them. 

The  costs  of  this  appeal  will  be  paid  by  all  the  respondents 
except  Sheo  Surun  Roy,  whose  case  is  remanded.  The  costs  of  that 
portion  of  the  suit  will  follow  the  result  of  the  enquiry  now  ordered. 
— S.  W.  R.  Vol.  V,  page  54, 


Admitted  Legal  Opinions. 

Without  the  consent  of  his  legitimate  son,  a  man  cannot  alienate  any  part  of  his  im- 
movable property. 

A  widow  having  an  adopted  son  cannot,  without  his  consent,  alienate  any  portion  of  the 
estate  which  belonged  to  her  husband. 

Q.  1.  Is  a  landed  proprietor  at  liberty,  having  a  son  born  in 
lawful  wedlock,  to  bestow  his  whole  or  a  portion  of  his  landed  estate 
by  gift  to  his  son  by  a  woman  of  another  class,  or  to  a  stranger, 
without  the  consent  of  his  legitimate  son  ? 

R.  1.  "Though  immovables  or  bipeds  have  been  acquired  by 
a  man  himself,  a  gift  or  sale  of  them  should  not  be  made  by  him, 
unless  convening  all  the  sons.'*  "  By  favour  of  the  father  clothes 
and  ornaments  are  used,  but  immovable  property  may  not  be  con- 
sumed, even  with  the  father's  indulgence." 

According  to  the  above  quoted  texts  of  Manit,  Ydjnyawalkya, 
Ndreda,  and  Devala,  the  father  is  incompetent  to  give,  sell,  mort- 
gage or  make  other  alienation  of  his  bipeds  and  immovables,  where 
a  legitimate  son  is  living,  without  his  consent.  The  father  is  com- 
petent to  make  a  gift  to  his  illegitimate  son  sufficient  to  provide 
him  with  food  and  raiment,  though  there  be  a  legitimate  son  alive. 

Q.  2.  Subsequently  to  the  death  of  the  Raja,  his  widow 
adopted  a  son  and  put  him  in  possession  of  all  the  property  left  by 
her  husband.  Shortly  after,  she,  without  the  sanction  of  her  adopted 
son,  assigned  a  portion  of  the  estate,  by  a  deed  of  gift,  to  a  stranger. 
In  this  case,  is  such  gift  legal  and  valid  ? 

R  2.  According  to  the  doctrines  of  Kdtydyana  and  Tdjnya- 
waXkya,  the  widow  is  incompetent  to  make  a  gift,  mortgage,  or  sale 
of  any  property,  excepting  such  as  she  may  have  received  from  ber 
affectionate  kindred,  without  the  sanction  of  her  adopted  son. 
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Bareilly  Court  of  AppeaL—TAa^n.  H.  L.^Vol.  II,  Chapter  viii, 
Case  26. 


An  ancestral  landed  estate  cannot  be  given  to  one  son,  to  the  exclusion  of  the  sons  of 
another  son. 

Q.  A  landed  proprietor  had  two  sons,  the  eldest  of  whom  died, 
leaving  two  sons.  Subsequently  he  ( the  proprietor )  disposed  of  his 
entire  ancestral  estate,  consisting  of  movable  and  immovable  pio- 
perty,  by  a  deed  of  gift  in  favor  of  his  second  son.  In  this  case,  is 
the  gift  legal  or  otherwise  1 

B.  He  is  incompetent  to  make  a  gift  of  the  immovable  estate 
which  devolved  on  him  from  his  forefathers,  to  his  second  son,  with- 
out the  consent  of  his  eldest  son's  sons,  and  the  deed  of  gift  is  null 
and  void.  He  is  entitled  to  give  jewels  and  other  movables,  though 
inherited  from  the  grandfather.  This  is  conformable  to  the  Vivddor- 
ratndkara,  Mitdkshard,  and  other  authorities. 

Authorities, 

Tdjnyawalkya  : — "  The  ownership  of  father  and  son  is  the  same 
in  land  which  was  acquired  by  his  father,  or  in  a  corrody,  or  in 
chattels.'* 

"  The  father  has  no  power  to  make  an  unequal  partition,  or  to 
make  a  gift,  of  the  ancestral  property.  This  is  the  doctrine  of  the 
Vivada-rcUndkara.'* 

"They  who  are  born,  and  they  who  are  yet  unbegotten,  and  they 
who  are  still  in  the  womb,  require  the  means  of  support:  no  gift  or 
sale  should,  therefore,  be  made." 

Ydjnyawalkya  : — "  The  father  is  master  of  the  gems,  pearls, 
and  corals,  and  of  all  other  movable  property  :  but  neither  the  father 
nor  the  grandfather  is  so  of  the  whole  immovable  estate." 

Zillah  Bhagulpore,  April  7th,  1819.— Macn.  H.  L.  Vol.  II, 
Chap,  viii.  Case  3. 


Sale  of  a  man's  entire  property  allowable  under  what  circumstances. 

Q.     Can  a  person,  having  a  son,  a  daughter,  and  a  wife,  sell  his 
whole  ancestral  landed  estate  to  a  stranger  ? 
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B.  If  a  father^  having  sons  and  other  heirs,  sell  his  entire  pa* 
trimonial  immovable  property  without  their  consent^  or  without  ex- 
treme necessity,  such  as  to  render  the  sale  necessary  for  the  purpose 
of  the  family  support,  the  sale  is  void  and  illegal ;  but  under  such 
necessity  the  act  is  allowable.  This  opinion  is  conformable  to  the 
Vivdcta-chintdmani,  Vivdda-ratndkaiu,  Vivd^a-chandra,  and  other 
authorities. 

CdtyAyana : — "  A  wife  or  a  son,  or  the  whole  of  a  man's  estate, 
shall  not  be  given  away  or  sold  without  the  assent  of  the  persons 
interested;  he  must  keep  them  himself ;  but  in  extreme  necessity, 
be  may  give  or  sell  them  vdth  their  assent ;  otherwise,  he  mast  at« 
tempt  no  such  thing :  this  has  been  settled  in  codes  of  law.  Except 
his  whole  estate  and  his  dwelling-house,  what  remains  after  the  food 
and  clothiog  of  his  family,  a  man  may  give  away,  whatever  it  be, 
tohetherjixed  or  movable ;  otherwise  it  may  not  be  given." 

*'  If  the  sons  and  the  family  cannot  be  supported  without  seU- 
ing  the  whole  real  estate,  or  if  the  father,  reserving  such  portion  as 
may  suffice  for  the  maintenance  of  the  family,  sell  the  entire  patri* 
luonial  landed  estate^  the  sale  is  good  and  legal" 

Ddya-hhdga: — **  But  if  the  family  cannot  be  supported  without 
Belling  the  whole  immovable  and  other  property  even  the  whole  may 
be  4K>ld  or  otherwise  disposed  of.'' 

ZUlah  Nuddea,^  May  12th,  1817.— Macn.  H.  L.  Vol  II,  Chap. 
xi,  Case  22. 


The  gift  of  astan^fl  own  aoquliitioQ  is  valid,  tkough  made  on  his  death-bed,  if  he  waa  o€ 
Bound  disposiug  mind  at  the  time. 

Q.  A  Hindu,  having  a  uterine  sister's  son  living,  made  over  his 
entire  estate,  consisting  of  movable  and  immovable  property,  which 
fae  had  acquired  by  dint  of  his  own  industry,  by  gift  to  a  woman 


*  AltSiough  this  is  a  Bengal  case,  yet  the  opinion  delivered  in  the  reply  seems  to  he 
according  to  the  other  schools,  and  not  of  the  Bengal  school,  where  a  father  has  absolute 
power  to  dispose  of  property  immovable  as  well  as  movable,  anoestral  aa  well  m  aoquired, 
without  the  consoDt^  nay  to  the  pngudioe,  of  bia  sun  and  son's  bod. 
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whom  he  kept  as  a  concubine.  At  the  time  when  the  deed  of  gift 
was  executed,  he  was  afflicted  by  illness,  which  terminated  in  his  death 
two  days  afterwards.  In  this  case,  is  the  gift  legal ;  or  supposing  it 
to  be  void  and  illegal,  will  his  entire  property  devolve  on  his  sister's 
son  ? 

B.  Supposing  the  person  alluded  to  in  the  question  to  have 
made  over  his  self-acquired  real  and  personal  estate  by  gift  to  his  con- 
cubine while  his  uterine  sisfer's  son  was  living,  and  presuming  him 
to  have  been,  at  the  time  when  the  deed  was  executed,  of  sound 
disposing  mind,  in  that  case  the  alienation  is  good  and  valid ;  other- 
wise it  has  no  validity,  and  the  sister's  son  will  inherit*. 

M<mu  says :  ''  He  may  give  it  away  at  his  pleasure,  or  he  may 
defray  his  expenses  with  such  wealthf." 

Nareda :  *^  Though  generally  his  own  master^  what  a  man  does 
while  disturbed  from  his  natural  state  of  mind,  the  wise  have  de- 
clared not  doncj  because  he  is  not  t?ien  his  own  master." 

Patna  Court  of  Appeal. — Macn.  H.  L.  Vol.  II,  Chap,  viii, 
Case  89. 


A  gift  by  a  father  of  hiB  entire  property  to  one  daughter  is  legal,  though  he  may  have 
another  daughter,  and  brother's  eon. 

The  other  daughter,  if  unmarried,  is  entitled  to  have  the  ezpenaea  of  her  nuptials  do- 
frayed. 

Q.  1 .  A  person  having  two  daughters,  a  brother's  son,  and  a 
son  who  was  an  outcast,  verbally  conferred  his  entire  estate,  consist- 
ing of  movable  and  immovable  property,  on  one  of  his  daughters. 
In  this  case,  is  the  gift  good  and  legal  i 

R.  Supposing  that  the  person  alluded  to,  through  paternal 
affection^  verbally  alienated  his  whole  landed  and  other  property  to 
one  of  his  daughters,  while  his  other  daughter,  a  nephew,  and  an 
outcast  son  were  living,  the  alienation  is  legcd,  and  the  persons  above 


*  This  opinion,  and  the  one  which  preceded  it  to  the  like  effect,  must  be  received 
with  some  degree  of  qualification.  It  has  been  laid  down  as  a  general  piinoipls  by  Mr. 
Colebrooke  in  his  treatise  on  Obligations  and  Contracts,  Book  IV,  §  645,  that  "  by  the 
Hindu  law,  a  gift  or  gratuitous  contract,  made  by  a  person  afflioted  withaa  inourable  dis- 
temper,  is  void.  His  equaiiimi^  being  disturbed,  he  does  not  possess  the  sell-eOBtrol 
requisite  to  a  valid  act  and  legal  disposal  of  his  property."  It  follows,  that  to  uphold  a 
fpSty  made  on  a  death-bed,  \hiwe  ^ould  be  the  dearest  i»^oof  of  sound  diaposiag  mind,  to 
repd  any  pMsoBiption  which  might  exist  to  the  contrary. — ^Note  by  Sir  W.  Maonaghten. 

t  This  text  is  not  of  Manu^  but  of  Vrihaspati, 
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named  have  no  right  to  the  property,  as  is  laid  down  in  a  text  of 
Ydjnyawalkya : — ''They  who  know  the  law  of  gifts  declare,  that 
things  once  delivered,  as  the  price  of  goods  sold,  as  wages,  for  the 
pleasure  of  heaHng  poeia,  musicians,  or  the  like,  from  natural  affec- 
tion, as  an  acknowledgment  to  a  benefactor,  as  a  nuptial  gift  to  a 
bride  or  her  family,  and  through  regard,  cannot  be  resumed.*^'  This 
is  conformable  to  the  Mitdkshard  and  other  authorities. 

Q.  2.  Supposing  the  gift  to  be  illegal,  and  the  outcast  son  dead, 
and  that  there  are  two  daughters  and  a  brother's  son  of  the  donor 
living,  which  of  these  survivors  is  entitled  to  the  inheritance  ? 

R.  2.  Whatever  property  is  given  to  a  daughter,  the  gift  is 
legal ;  for  it  insures  the  production  of  benefits,  as  Vydsa  says  :  '*  A 
gift  to  a  daughter  is  productive  of  an  eternal  enjoyment  of  benefit^ 
and  also  to  a  brother." — The  other  survivors  have  no  right  of  suc- 
cession ;  and  if  the  other  daughter  be  a  maiden,  she  is  only  entitled 
to  such  portion  of  the  property  as  may  suffice  for  the  necessary  ex- 
penses of  her  nuptial  ceremony. 

Zillah  Agra,  March  9th,  1813. — Macn.  H.  L.  Vol  II,  Chap,  viii. 
Case  43. 


Besponsa  Prudentum. 

Nacharummah  and  another,  u  Sashxjmmah  and  another. 

The  deceased  Venganah,  besides  his  son  Singree,  left  surviving 
him  the  defendant  Sashummah  his  wife,  a  daughter,  two  daughters- 
in-law,  and  a  fraternal  sister-in-law, — all  widows.  In  his  last 
illness  he  directed  that  after  his  death,  a  certain  sum  with  his 
accounts  and  bonds  being  first  given  to  his  son,  the  residue  of  his 
property  should  be  divided  equally  between  him  and  the  five  widows. 
This  was  accordingly  done ;  and  the  son  having  since  died,  the  two 
daughters-in-law,  above  alluded  to,  claim  to  be  entitled  to  share 
what  he  has  left,  as  against  the  defendant  Sashummah,  the  mother 
of  Singree  deceased.    Qu.  as  to  their  right  ? 


*  This  ia  not  a  text  of  YdjnamOcya,  but  of  Ndrada,    See  Dig.  Vol  iL  p.  291. 
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Answer. 

The  deceased  Veuganah,  having  a  son,  had  dq  right  to  make  the 
distiibutioQ  stated. 

Remarks. 

By  law,  as  received  in  the  school  that  follows  the  Mitdkehartt^ 
SmritinChandrikd,  and  Mddhavya,  a  father  is  restrained  from  giving 
away  immovablea,  without  the  concurrence  of  his  sons ;  but  he  is  not 
precluded  from  disposing  of  rnovablea  at  his  discretion.  (Mit.  on 
Inb.  Ch.  L  Sect.  1.  §  27.)  Considered  then  as  a  gift,  the  distribu- 
tion  alluded  to,  which  seems  not  to  have  concerned  land,  should  not 
have  been  deemed  invalid.  No  doubt,  the  mother  (and  not  the 
sisters-in-law)  was  entitled  to  succeed  to  the  boq's  property. 
Stra.  H.  L.  Vol.,  II,  (2nd  Ed.)  pp.  8  and  9. 


ZlLLAH  OF  SARUN. 

(A)  Ram  Towukul  Tevaree,  (B)  Lal  Ram  Tevaree  Appellants, 

verstLS 
(C)  Four  sons  of  Chuttur  Tevaree,  (D)  loo  Lal  Tevaree 

Respondents. 

Ruggoo  Nath,  deceased,  was  the  father  of  A,  C,  and  D.  A  is 
the  father  of  B.  It  appears  that  0  and  D  having  instituted  in  the 
Zillah  of  Sarun  a  suit  against  A  and  B,  claiming  certain  lands  on  the 
ground  of  their  having  been  assigned  to  A  by  deed  in  writing  by 
Uieir  father  Ruggoo  Nath,  contrary  to  the  Sh4stra,  obtained  a  decree 
in  their  favor  by  the  decision  of  the  Registrar,  which  was  confirmed 
in  appeal  by  the  Assistant  Judge.  The  appeal  of  A  and  B  to  the 
Provincial  Court  not  being  admitted,  they  petitioned  the  Sudder 
I>ewanny  Adawlut  for  a  special  appeal ;  upon  which  that  Court  re- 
ferred to  their  Hindoo  Law  Officers  the  following  questions,  arising 
from  the  ease  as  above  stated,  with  the  pleas  urged  by  the  ap- 
pellants. 

1.     Supposing  Ruggoo  Nath  to  have  acquired  the  lands  in  dis- 
pute by  means  of  ancestral  property,  could  he  in  that  case,  assign 
them  by  deed  to  one  of  his  sons,  to  the  exclusion  of  the  others  ? 
Vol.  II.  16 
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2.     Supposing  them  to  have  been  not  ancestral,  but  of  his  own 
acquisition,  could  he  do  so  ? 

In  answer,  the  Pundits  replied, 

That,  under  the  circumstances  stated,  the  father,  in  either  case, 
was  not  competent  to  assign  over,  by  any  means,  the  lands  in  ques- 
tion to  one  son,  without  the  consent  of  the  others  ;  a  father  not  hav- 
ing power  either  to  give  or  sell  without  the  consent  of  his  sons, 
whether  land  or  slaves  though  acquired  by  himself,  much  less  where 
they  have  descended  to  him.  And  for  this  they  referred  to  the  text 
of  Manu,  cited  in  the  MitaksharA,  Vyavahira  Madhavya,  Vira 
Mitrodaya,  Vyviida  Tdndava,  &c  &o. 

Communicated  by  Mr.  Sutherhind.— Stra.  H.  L.  Vol.  II,  (2nd  Ed.) 
page  10. 


Latcheme-nada,  v.  Visva-nada  S.— 

The  Defendant,  and  the  husband  of  the  PlainliflF  being  brothers, 
and  undivided,  and  their  mother  dying,  the  defendant,  in  the 
absence  of  his  brother,  made  a  gift  of  land  on  the  occasion  of  her 
death,  equal  to  two  viercalls  of  seeds,  to  one  Annavaraloo  Sashum- 
buttoo;  he,  the  Defendant,  being  at  the  time  in  possession  of  tho 
family  property.  Quest.  Was  the  gift  good  as  against  the  absent 
brother,  unauthorized  by  him  ? 

Remarks, 

See  Mit.  on  Inh.  Ch.  I,  sect,  i,  §  28,  29.  The  gift  being  mado 
for  the  spiritual  benefit  of  a  mother's  shade,  and,  so  far  as  appears, 
being  not  excessive  for  that  purpose,  according  to  the  religious 
notions  of  the  parties,  seems  to  come  under  the  description  of  indis- 
pensable duty,  for  which  one  brother  is  competent  to  make  a  valid 
gift,  w^hout  the  consent  of  the  other, — it  could  not,  therefore,  be 
re-callei^.  The  action,  however,  does  not  appear  to  have  been  brought 
for  this  purpose,  the  donee  being  no  party  to  the  suit ;  but  for  that 
of  charging  the  whole  gift  against  the  donor's  share  of  property  ; 
in  which  view  also  the  maxim  cited  from  the  Mit&kshar^  is  adverse 
to  the  PlaiutitTs  claim,  which  goes  to  disallow  this  disposal  of  pro- 
perty as  for  the  common  concern.  C. 


V 
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It  may  be  remarked,  in  addition  to  the  observations,  that,  had 
the  PiaiiitifTs  husband  boen  a  minor  at  the  time  of  the  grant  in 
question,  it  would  have  been  clearly  good,  without  his  consent, 
which  he  would  not,  during  minority,  have  been  competent  to  give. 
(Mit,  on  Inh.  Ch.  I,  Sect.  i.  §  28,  29.)  It  does  not  appear  that  he 
was  a  minor ;  but  it  is  stated  that  he  was  absent  at  the  time,  which 
would  be  equally  material,  as  connected  with  the  occasion  of  the 
gi-ant;  being  the  death  of  the  mother,  whose  ceremonies  could  not 
conveniently  wait.  Minors  and  absentees  stand,  in  many  respects, 
in  point  of  Hindu  law,  on  the  same  footing.  T.  A.  S. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  339. 


Teroovande-poram  Chrishxama-chariar,  By  his  Vakeel, 

Seshadru  Iyengar, 

versua 

Alamalasoian,  by  his  Vakeel,  Syed  Kusseemoodeen  Cawn. 

We  send  you  copy  of  the  genealogical  table  in  this  cause  ;  and 
you  will  let  us  know  which  of  the  parties  is  to  be  considered  as  heir. 
If  the  proprietor  of  a  property  authorize  another  to  take  possession 
of  it,  and  perform  his  funeral  ceremonies  after  his  death,  and  die, 
leaving  an  heir  at  law,  is  the  latter  thereby  disinherited  ? 

Anstver  of  the  Pundit, 

The  gift  by  the  owner  in  his  life-time  was  competent;  and 
takes  effect  upon  his  death. 

Remarks. 

This  is  a  consequence  of  the  power  of  giving ;  which  is  not 
restrained,  unless  in  the  case  of  land,  the  owner  having  male  issue 
living;  or  in  that  of  the  whole  property,  leaving  the  family  thereby 
destitute  (Jagan-ndthas  Digest,  Book  II,  Ch.  iv,  ver.  4,  5,  7,  9, 
14,  18.)  According  to  the  Smriti-SAra,  cited  by  Jagan-n£tha, 
(Vol.  ii.  p.  118.)  a  gift  of  the  whole  estate  is  valid,  but  sinful.  In 
the  case  of  land,  however,  the  gift  would  be  invalid,  if  the  heir 
were  a  lineal  male  descendant,  and  did  not  consent.  Mit.  on  Inh. 
Ch.  I,  Sect,  i,  §  27.  C. 

Stra.  H.  L.  Vol.  11,  (2nd  Ed.)  pp.  5  and  6. 
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ZiLLA  OF  VizAGAPATAM.— 17^A  of  December,  1808. 

Tbe  family  of  the  deceased,  a  Hiudoo  of  the  Banyan  tribe,  con- 
sisted of  bis  wife  and  tbe  widows  of  tbe  two  sons  dead  witbout  leav- 
ing issue ;  wben,  being  at  tbe  point  of  deatb,  be  caused  to  be  drawn 
two  instruments  under  two  several  dates,  purporting,  tbat  notbing 
should  be  given  to  bis  elder  daugbter-in-law,  except  tbe  jewels  she 
had  worn  during  tbe  life  of  her  husband ;  but  tbat  tbe  younger  one 
should  have  some  of  tbe  movables,  besides  her  ornaments ;  and  tbat 
all  the  rest  of  bis  property,  movable  and  inmovable,  should  belong, 
in  certain  specified  proportions^  to  bis  blood  relations,  his  servants, 
and  his  widow. — Are  these  instruments  valid  ?  And,  if  not,  in 
what  manner  are  tbe  three  widows,  i.  e.  tbe  widow  of  tbe  deceased, 
and  his  two  daughters-in-law,  living  together,  to  divide  the  estate  ? 

Remarks. 

A  disposition  of  property  made  under  influence  of  anger,  as 
of  any  other  violent  passion,  disturbing  the  intellect,  is  by  law  invalid. 
But  tbe  objection  must  appear  from  other  circumstances  than  the 
mere  fact  of  the  diposition  being  diflferent  from  tbat  which  the  law 
would  have  made  without  it  The  whole  property  in  question  was 
vested  in  the  father,  and  be,  having  no  surviving  male  issue^  was  not 
restricted  by  law  from  disposing  of  immovables,  as  well  as  movables, 
at  his  discretion.  Whatever  was  not  so  given  away  by  him  would 
devolve  by  inheritance  on  his  widow,  and,  after  her  death,  on  bis 
legal  heirs ;  and,  according  to  an  opinion  which  is  supported  by  the 
author  of  the  Vaijayanti,  a  commentary  on  Vishnu,  tbe  widows  of 
sons,  who  died  before  their  father,  are  entitled  to  succeed  to  him. 
But  this  doctrine,  on  which  alone  tbe  daughters-in-law  could  found 
any  pretensions  to  participate,  is  not  generally  received  in  the 
schools  which  follow  tbe  Mit&ksbar&.  C. 

Stra.  H.  L.  Vol.  (2nd  Ed.)  pp.  14  and  15. 
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ZiLLA  OF  Chittokb.— 17^A  of  Decemhei\  1810. 

The  Calendar*  of  a  village  adopted  a  son,  who  married^  and 
died,  in  the  life-time  of  his  father.  The  father  subsequently  died, 
having  previously  to  his  death  given  his  meeraaee  in  trust,  for  the 
support  of  a  daughter,  a  sister,  and  the  widow  of  his  deceased  son, 
who  were  all  living  with  him  at  the  time*  And  now  the  daughter- 
in-law  claims  it  as  hers.  The  Pundit  (Ausoory  Alagasingara 
Charloo,)  reported,  that  the  disposition  by  the  Calendar  was  a  com- 
petent one,  and  the  claim  set  up  by  the  daughter-in-law  not  main- 
tainable. 

Remarha. 

There  was  nothing  in  the  law  to  prevent  the  man  dispoeifig  of 
his  property  by  gift,  (which  this  trust  is)  for  the  support  of  the 
women,  in  any  manner  he  judged  proper.  And  even,  had  he  made 
no  such  gift,  still,  according  to  the  doctrine  prevalent  in  the  school  of 
MitiLkshai^,  the  daughter  would  have  inherited,  in  preference  to  the 
son's  widow;  though  the  author  of  the  Fai/ayanti,  and  a  few  other 
writers,  hold  otherwise.  Q 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  234. 


*  The  Calendar  la  he  to  wliom  belongs,  in  Tillages,  the  functioB  of  reading  and  ex« 
pounding  the  Punchdnga.  Punchdnga  (compounded  of  pwiehct,  five,  and  ungof  members,) 
signifying  a  book  treating  on  astrological  subjects,  under  five  partioular  heads.  It  is  the 
province  of  Brahmins.  Every  Hindoo  village  has  one^  who  receives)  as  his  compensation, 
a  portion  of  the  produce,  which  is  called  his  mtttanet.    In  some  Tillages  it  h  hereditary. 
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SECTION    II. 

THE   8UPRBMACT   AND   CONTROL,    OP   THE   FATHER   OVER   FAMILY-PROPERTT, 
AND,    IN   CASE   OF   HIS   ABSENCE,    DISABILITY,    DEMISE,    OB  ABDICA- 
TION,   OF  HIS   ELDEST   OR   ANOTHER   SON   QUALIFIED. 


Calcutta,  S.  D.  A.— The  11th  of  June,  1830. 

Present : 

Sir  R.  Barlow,  Bart,  W.  B.  Jackson  and 
J.  R.  Colvin,  Esq.,  Judges. 

Case  No.  3  of  1849. 

Chutter  Dhareb  Laul,  Appellant^  (Defendant  with  others, 

absent  in  appeal,)  versus  Bikaoo  Laul,  Pauper, 

(Plaintiff,)  Respondent. 

It  is  not  competent  to  a  son,  even  in  the  provinces  where  the  l&vr  of  the  MiUkshari^ 
prevails,  to  bring  a  suit  for  possession  of  an  ancestral  estate,  and   mutation  of  names, 

*  as  on  exclusive  proprietary  right  during  the  life-time  of  his  father,  on  the  ground 
that  the  father  had  made  an  illegal  alienation  of  the  estate  by  a  sale  without  the  son's 
consent,  and  that  not  only  was  the  sale  illegal  on  that  account,  but  that  the  father 
had,  by  making  it,  divested  himself  of  his  own  interest  in  the  estate.  A  former 
decision  by  a  single  Judge  of  the  Court,  to  the  contrary  efifect,  overruled. 

The  Principal  Sudder  Ameen^s  decision  is,  in  substance,  as 
follows : — ''  Plaiotiff  sues  for  possession,  partition  and  registry  of 
property,  as  detailed  below,  and  for  wasilat  thereof,  estimating  the 
value  of  the  suit  at  5,101  rupees. — First,  For  his  share  in  mouzahs 
Decree  and  Dhunkee,  pergunnah  Gho,  purchased  by  Chutter-dharee 
Laul,  appellant  in  case  No.  3. — Second,  For  a  similar  share  in 
mouzah  Seeora,  pergunnah  Cherand,  purchased  by  the  appellant  in 
case  No.  22." 

"  The  defendants  plead  that  the  plaintiff^s  father  sold  to  them 
his  property,  with  plaintiffs  consent,  in  order  to  pay  off  debts  con- 
tracted for  the  expenses  of  the  marriages  of  his  daughters  and  sons ; 
that,  at  the  time  of  the  sale,  the  plaintiff  was  present  at  the  execu- 
tion of  the  deed  with  his  father,  and  engaged  with  him  in  complet- 
ing the  sale.  He,  however,  made  no  objection  to  the  sale,  either  at 
the  time  of  mutation  or  registry  of  the  deed.'' 
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'*  On  the  other  hand,  it  having  been  clearly  proved  by  the  deci- 
sions and  other  documents  filed  by  the  plaiutiflF,  that  plaintiffs  father 
was  a  bad-character,  and  alienated  tlie  disputed  property  which  was 
ancestral ;  that  plaintiflF  objected  to  the  sale  at  the  time  of  mutation, 
and  that  plaintiffs  father  cannot,  under  the  Mit&kshara,  sell  or 
alienate  ancestral  property,  without  the  consent  of  his  son.  It  is, 
therefore,  ordered,  that  the  case  be  decreed  in  favor  of  the  plaintiflF." 

Judgment — 

Appellant  proceeds  to  argue  the  case  as  to  the  sale  of  village 
Dhunkee ;  and  urges  that,  whether  the  sale  be  good  or  bad,  during 
the  life-time  of  his  father,  the  plaintiflT  hds  no  title  to  possession,  nor 
even  to  come  into  court  to  claim  such  possession  ;  and  further,  that 
the  mother  of  Nund-koomar  is  still  alive  ;  that  Gobind  Shevuk  may 
have  other  children ;  and,  in  such  case,  the  division  between  the 
plaintiflF  and  his  half  brother  Nund-koomar,  in  half  shares,  would 
prejudice  the  rights  of  other  children  born  subsequent  to  that  divi- 
sion, which,  of  itself,  preclude  the  Court  from  granting  a  decree  to 
the  eflFect  now  sought. 

In  answer,  it  is  pleaded  that  a  father  and  son  possess  an  equal 
right  in  ancestral  immovable  property  ^see  page  75,  Select  Report, 
Sudder  Dewanny  Adawlut,  Volume  II.,  Sham  Singh,  appellant, 
versus  Musst.  Omraotee,  respondent*) ;  and  it  is  argued  that  as  the 
father  by  making  the  sale,  has  divested  himself  by  his  own  act  of 
his  right,  the  plaintiflF  is  the  only  legal  claimant  to  the  property 
in  suit 

On  these  points,  we  have  to  observe  that  a  suit  for  possession 
and  mutation  of  names,  as  on  exclusive  proprietory  right,  is  the  suit 
before  us,  not  a  suit  to  declare  the  sale  by  father  of  ancestral  pro- 
perty, without  consent  of  his  son,  to  be  illegal. 

We  are  clearly  of  opinion  that,  during  the  father's  life,  the 
plaintiflF  cannot  institute  such  an  action  as  is  now  brought 
We,  therefore,  reverse  the  decision  of  the  lower  Court,  and  give 
judgment  in  favor  of  the  appellant  with  costs.  The  respondent's 
pleader  has  produced  as  a  precedent  in  support  of  his  case,  the  Re- 
port at  page  175  of  the  Sulder  Decisions  for  1845,  wherein  it  was 

*  Ante  page  44. 
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ruled  by  a  siugle  judge  (Mr.  Rattray)  that  a  plaint,  similar  to  the 
present^  ia  admissible,  and  a  decree  ia  coneurreoce  with  that  of  the 
Principal  Sadder  Ameen  was  passed  for  Ram  Qholam,  the  pIainti£El 
We,  however,  cannot  concur  in  the  principle  of  that  decision.«^S.  D. 
A.  Dec.  for  1850,  p.  282. 


Caixutta,  H.  C.  a.— The  3rd  of  May,  1867. 

Present : 

The  Honorable  H.  V.  Bayley  and  Shumbhoo-nath  Pundit,  Judges, 

Case  Kg.  2d27  of  1866. 
Sheo  Ruttun  Koonwub,  (Defendant,)  Appellant, 

veratLS 
OoUB  Bbhjlbbe  Bhukut  and  others^  (Plaintiffs,)  Respondents. 

Where  one  member  of  a  joint  family  claims  a  property  as  separate,  the  ontet  is  on  hiin 

to  prove  his  allegation. 
Under  the  Mit^hard  law,   an   alienation  by  a  son  without  the  father's  consent  is 

inyalid. 

BayUy,  J.— The  pleas  taken  in  special  appeal  are^  in  our  opi- 
nion, valid* 

These  pleas  are  that  the  burden  of  proof  has  been  wrongly 
put  by  the  Lower  Appellate  Court  upon  defendant,  special  appellant, 
and  that  the  alienation  by  one  brother  without  the  direct  participa- 
tion of  the  father  and  in  his  life-time  was  invalid. 

Plaintiff  sued  for  a  house  at  Bhagulpore,  alleging  title  by  a 
purchase  from  Qopee  and  Laul  Beharee^  the  sons  of  one  Luchmun. 
The  original  purchase  was  in  the  name  of  Gopee  alone.  Defendant 
is  an  auction-purchaser  at  a  sale  in  execution  of  the  rights  and  in- 
terests of  Lucbmunj  the  fathexj  and  Laul  Beharee^  the  son^  both 
judgment-debtors. 

The  Lower  Appellate  Court,  admitting  that  the  family  lived 
jointly  at  Mirzapore,  states  that  it  is  not  shewn  by  defendant,  special 
appellant,  that  the  house  at  Bhagulpore  was  connected  with  the 
joint  family  or  otherwise  than  separate. 
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But  with  the  presumption  arising  from  the  status  of  the  family 
being  admittedly  joint,  it  was  not  on  defendant,  but  on  plaintiff 
who  sued  for  the  house  at  Bhagulpore  as  a  separate  property,  to 
prove  that  it  was  so. 

Nor  could  the  property  be  alienated  under  Mitdkshard  law  by 
the  sons  without  the  consent  of  the  father  then  living. 

We,  therefore,  decree  this  appeal  with  costs.  We  reverse  the 
decision  of  the  Lower  Appellate  Court,  and  remand  the  case  to  be 
tried  with  reference  to  the  above  remarks. — S.  W.  R.  Vol.  VII,  p.  449, 

Babjee  Ballal,  v.  Ramajee  Narayun  Kurmukue. 

In  this  case  the  Kulkarn  of  a  village  was  sold  to  the  respondent 
by  the  owner  with  the  consent  of  the  co-parcener  (appellant's 
father,)  then  absent,  and  the  respondent  was  ousted  of  possession  by 
the  appellant ;  it  was  held  that  the  sale  was  good  as  against  the 
appellant,  his  father  being  allowed  a  right  of  action  to  set  aside  the 
alleged  sale,  if  false. — Borr.  Rep.  Vol.  II,  p.  642.  See  Morley's 
Digest,  Vol.  I,  p.  44. 

Alienation  made  by  a  Hind6  with  the  consent  of  his  son,  can- 
not, under  the  Mit&kshard,  be  questioned  by  the  grandson. — • 
Bim^aik  Chutteo  Sing  and  another  v.  Gridharee  Sing  and  othera. 
S.  W.  Rep.  Vol.  IX,  p.  337. 

A  deed  of  sale  (where  full  consideration  is  paid)  executed  by 
a  member  of  a  Hindu  family,  acting  de  facto  as  the  guardian  of  his' 
minor  brothers,  is  not  valid  by  reason  of  the  father  being  alive  at 
the  time. 

Where  a  guardian  sells  part  of  an  estate,  and  applies  the  pur- 
chase-money to  the  expenses  incurred  in  a  suit  undertaken  and 
found  in  fact  to  be  for  the  benefit  of  the  whole  property,  the  sale 
is  valid. — Ounga  Pershad  and  others  v.  Phool  Singh  and  othera.^^ 
S.  W.  Rep.  Vol.  I,  p.  106. 


Vol.  II.  1 7 
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Admitted  legal  opinions. 

Partition  without  the  father's  couaent  is  illegal.  But  with  his  coDsent  binds  him, 
though  absent  at  tlie  time.  And  without  his  consent  does  not  bind  the  son  who 
made  it. 

Q.  1.  A  person  had  three  sons,  the  youngest  of  whom  abs- 
conded from  his  family  house,  and  the  father  went  towards  Bindra- 
bun  to  make  inquiry  after  him.  His  other  two  sons  remained 
at  home.  In  this  case,  is  the  eldest  son  competent  to  exercise 
proprietary  right  over  the  landed  and  other  property  ?  Supposing 
the  eldest  in  this  interval  to  have  adjusted  the  proportion  of  his 
father's  share  of  the  joint  property  by  means  of  arbitration,  in  this 
case,  is  the  adjustment  complete  and  binding? 

R.  1.  In  the  absence  of  the  father,  who  proceeded  to  Bindra- 
bun  to  inquire  after  his  missing  son,  the  eldest  son  is  competent 
to  manage  his  assessed  lands  and  his  other  property,  in  virtue 
of  which  he  may  exercise  proprietary  right  over  it*.  But  any 
partition  of  joint  property  made  by  means  of  arbitration  without 
the  father's  permission,  cannot  be  considered  as  lawful. 

Q.  2.  If  the  father,  at  the  time  of  his  proceeding  to  Bindra- 
bun,  verbally  left  directions  with  his  eldest  son  to  adjust  the  dispute 
regarding  his  share  of  the  immovable  property  held  in  joint  tenancy 
with  his  other  co-heirs,  and  he  (the  eldest  son)  accordingly  did 
so  while  he  was  absent,  and  the  father  upon  his  return  be  not 
satisfied  with  the  adjustment,  in  this  case,  is  such  adjustment  good 
and  binding  ? 

R.  2.  Supposing  the  eldest  son,  in  the  absence  of  his  father, 
but  with  his  permission  expressed  at  the  time  of  his  proceeding 
to  Bindrabun,  to  have  chosen   an    arbitrator,  and   to   have  received 

•  It  should  not  be  supposed,  from  the  doctrine  laid  down  in  this  case,  that  accord- 
ing  to  the  Hindoo  law  it  is  a  settled  maxim,  that  the  eldest  son  is  alone  entitled  to 
manage  his  father's  estate,  and  that  the  other  son?  are  to  be  debarred  from  the  manage- 
meirt.  The  law  nuthoiizes  a  capable  son,  whether  he  be  eldest  or  youngest,  to  manage 
the  estate ;  but  if  each  i*on  claim  his  share  of  management,  he  is  competent  to  do  so. 
A  son  who  is  capable  may  a«suuie  the  management,  with  the  consent  of  the  rest, 
during  the  father's  absence  or  at  his  death,  as  appears  from  the  subjoined  extract  of  the 
Ddya-bhdf/a  ;  **  Is  not  the  eldest  son  alone  entitled  to  the  estate,  on  the  demise  of  the 
co-heirs,  and  not  the  rest  of  the  brethren  ?  Not  so ;  for  the  right  of  the  eldest 
(to  take  charge  of  the  whole)  is  pronounced  dependant  on  the  will  of  the  rest.  Thus 
i^areda  says  :  "  Let  the  eldest  brother,  by  consent,  hupport  the  rest,  like  a  father  •  or 
let  a  younger  brother,  who  is  capable,  do  so :  the  property  of  the  family  depends  on 
ability.  By  consent  of  all,  even  the  youngest  brother,  being  capable,  may  support  the 
rest.     Primogeniture  is  not  a  positive  rule." — Note  by  Sir  W.  Macnaghten. 
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his  legal  sbare  of  the  joint  property,  separated  by  means  of  arbi- 
tration, such  partition  of  the  estate  is  good  and  binding,  even 
thouorh  the  fatlier  after  his  return  wish  to  recede  from  it. 

Q.  3.  A  person  had  an  only  son,  who  in  the  absence  of  his 
father  having  chosen  an  arbitrator,  caused  a  partition  of  his  father^s 
ancestral  immovable  property  which  was  held  in  joint  tenancy 
with  his  other  co-heirs;  and  the  father  having  returned  home 
dissented  from  the  measure,  and  shortly  after  died.  The  son  who 
caused  the  partition  is  still  living,  and  wishes  to  recede  from  it.  In 
this  case,  is  he  competent  to  do  so,  or  otherwise  ? 

R.  3.  The  partition  of  the  father^s  joint  immovable  and  other 
property  made  by  the  award  of  an  arbitrator,  during  the  father's 
absence,  without  his  express  permission,  and  to  which  the  father 
after  his  return  did  not  consent,  is  illegal,  and  on  the  death  of  the 
father,  if  the  son  who  caused  it  to  be  made  wish  to  recede,  it  cannot 
be  considered  as  good  and  binding. 

Zillah  Midnapore,  May  25,  1818. — Macn.  H.  L.  Vol.  II, 
Chap.  V,  Case  4. 


Besponsa  prudentuxu. 

SOOBUMMAH,  versus  GiNECAPAH. 

On  a  question,  as  to  the  liability  of  the  son  to  be  sued,  on 
account  of  property  claimed  by  the  father,  iJie  father  living  and 
amenable  at  the  time,  the  Pundit  (Rungachary)  certified  in  the 
negative. 

Remarks, 

A  son  can  only  sue,  or  defend  a  suit  for  his  father,  unauthorized 
by  him,  if  the  latter  be  disabled  by  decrepitude,  disease,  alienation 
of  mind,  or  the  like.  See  a  passage  of  Vinhaspati,  as  follows  :  "A 
kinsman  (explained  by  Mitra  Misrato  mean  a  son,  or  other  near  rela- 
tion,) or  any  person  who  is  delegated  by  the  party,  may  institute  or 
defend  causes  on  the  part  of  one  who  is  an  idiot,  a  madman,  an  old 
man,  or  one  afflicted  with  disease.'* — If  the  father  have  retired  from 
worldly  affairs,  the  whole  management  of  the  family  devolves  on  the 
son ;  and  in  such  case  he  may  of  course  be  sued.  C. 
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Bight — ^The  father  has  absolute  dominion  daring  his  life ;  the 
children  have  nothing  to  do  with  the  property,  or  the  claims  on  it, 
till  after  his  decease.  E. 

Stra.  H.  L.  Vol.  II,  (2ud,  Ed.,)  p.  326. 


Madras,  S.  D.  A. 


If  a  HiDdoo  die,  leaving  property,  can  bis  eldest  son,   being  of 
age,   claim   the  outstanding  balances  due  to  his  father,  without  pre- 
vious application  for  the  purpose  to  the  co-heirs  ? — Or,  must  he  ob- 
tain a  Vakalut-namcJi  from  them,  to  empower  him  ? 

Answei*. — The  elder  brother  should  consult,  on  the  occasion, 
such  of  his  younger  ones  as  are  of  age  at  the  time. 

Remarks. 

An  elder  brother  may  certainly  take  the  management  of  the 
whole,  with  the  acquiescence  of  the  co-heirs ;  (Mit.  on  Inh.  Ch.  I, 
Sect,  iii,  §  3 ;  and  2  Dig.  text  ix.)  And  if  the  objection  be  on  the 
part  of  a  debtor,  pleading  the  claimant's  want  of  authority  from 
his  co-heirs,  the  plea  would  be  bad ;  though  it  is  presumed  that, 
if  he  require,  for  his  satisfaction  and  security,  that  all  should  join 
in  an  acquittance  for  payments  made  by  him,  he  ought  to  have  that 
satisfaction.  If  the  objection  be  on  the  part  of  the  co-heirs,  the 
elder  brother  (no  doubt)  cannot  act  for  them,  against  their  con- 
sent. C. 

"Should  consult,'^  &c. — That  would  be  very  proper;  but  what 
answer  is  this  to  the  Court's  question  ?  It  was  meant  to  ask, 
V^hether  it  be  necessary  that  the  elder  should  receive  a  formal  com- 
mission from  the  other  brothers,  or  whether  he  may  act  without  it? 
The  answer  is  that  no  formal  commission  is  necessary.  The  elder 
brother  succeeds  naturally,  as  the  representative  of  the  father,  to 
the  administration  of  the  estate ;  but,  by  common  consent,  any  of 
the  others  may  do  so.  In  the  latter  case,  a  written  agreement  may 
be  given ;  but  the  necessity  of  one  is  not  even  here  absolute :  the 
general  notoriety  of  the  fact  is  in  all  cases  sufficient  E. 

Stra.  H.  L.  Vol.  II,  (2ad  Ed.)  p.  331. 
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BECTION    III. 

ON   THE   POWER   OF   A   FATHER,    OR   ANY   CO-PARCENER, 
OVER   PROPERTY    UNDIVIDED,    OR  DIVIDED. 


Calcutta,  S.  D.  A.— The  27th  of  May,  1826. 

Present : 

W.  Leycester  and  W.  Dorin,  Judges. 
Shed  Surun  Misser  (son  and  heir  of  Singh  Laul  alias 
DURIAO  Misser,  deceased)  Appellant,  versus 
Sheo  Suhai,  Respondent. 

Sale  of  joint  landed  property,  situated  in  the  distriot  of  Mirzapore,  by  one  partner  with- 
out the  consent  of  the  rest,  set  aside  as  being  contrary  to  the  Hindoo  law,  and  there 
being  evident  over-renching  on  the  part  of  the  purchaser. 

This  was  an  action  brought  by  Sheo  Surun  Misser  against  Sheo 
Suhai,  to  recover  possession  of  two  mouzas  situated  in  zillah  Mirza-^ 
pore,  pergunna  Aroura. 

The  defendant,  in  forma  pauperis,  replied  that  the  land  was 
worth  more  than  Rs.  5,000,  and  was  the  joint  property  of  his  father 
and  his  four  uncles.  Had  he  wished  it,  he  could  not  have  alienated 
the  land  during  their  lives.  He  never  executed  any  kut-kubdlah  or 
written  obligation,  such  as  described  in  the  plaint  He  never  re- 
ceived any  of  the  sums  spoken  of  by  him,  nor  petitioned  the  Court 
to  give  the  plaintiflF  possession.  The  real  case  was  this :  he  was  at  a 
loss  for  money  to  pay  the  Government  revenue  for  the  year  1224 
F.  S.,  and  therefore  executed  a  written  obligation  of  the  nature  of  a 
mortgage  deed,  pledging  the  land  for  the  sum  of  Rs.  1,000. 

The  officiating  Judge  of  the  Zillah  passed  a  decree  in  favor  of 
the  Plaintiff  with  costs,  directing  the  plaintiff  to  pay  the  defendant 
Rs.  2,056,  the  rest  of  the  purchase-money.  The  defendant  appealed, 
in  forw,d  pauperis,  to  the  provincial  court  of  Benares,  part  of  the 
judgment  delivered  by  the  First,  Second  and  Officiating  Judges  of 
that  Court  is  as  follows : — "  The  appellant^s  father  being  alive,  he 
{the  appellant)  had  no  right  or  power  to  alienate  any  part  of  the 
land,  and  all  the  deeds  executed  with  that  view^  or  to  that  effect,  are 


.4#  naaamwm^m 


Mf^fi^      ^^    'itk^a^A^Kst.    yar^^ssm  ie   \mrmtm    it  ic 

im^  ^<^  *  i^^fii^  ^A€  iti^   looeiluic  -vjck  ^MO. '     Tram.  -ixsM  vprrmxm 

Trt^  Cfiwj/  4k»wl  F  viirai  Xiiif;»5f  if  ^ae  quills'  I^wannj  AJawios 
Of,  \^^^^^  ittit  li',  i>vr.tt     m   'iwi  iTm  it  Ma^^  Ii3L  reendeii 

iJyif  'i^i^^TJ**!  ,n  f^>r^tMr  'SW^Jie*  ti>»«  afic  pemic  iiiesadua  at  'anil, 

fkvi4  frwi  i'f^  Zh^  ^itSMOiTMf  faenMst%  ia^iiTiiiaal  %&se  cf^OL  witbjot 
Ifc^  jMW^tvt  'vf  tiM;  f^nt,  I(  it  ftM  m  tiie  prcKai;  cue  so&ieiitly 
ithffiiin  thM  fJr$^  ptktT^i^xn  had  ttmsmmuA  xa  soca  alien^usija,  »  the 
M^p^mf%  h^  AfATfif^Ad  t/f  ffro^Of,  Aa4  e^ea  had  their  asent 
l^pfip  f^/nn,  %h^^^  mu  mu^  evident  o^erreacLiag  oa  the  part  of 
ibA  Mpf^lhtit,  th^  the  Court  er^old  oot  k^id  the  trau&aactkMn  Talid, 
if»//n^  ^.  the  HM^rte  tirAe  th»e  respondent  waa  clear! j  bound  to  refund 
t//  Umf  Hpp^Wsmi  %\%^  money  he  bad  reeeived,  with  interest  For  these 
t$imtmn  ihn  rleeree  iran  affirmed  with  costs. — SeL  S.  D.  A.  Hep. 
Vol  rV,  p.  If/H,    ^Kew  Erj,  p.  20L) 

Aiw^rAiuif  to  the  Hindoo  law,  as  current  in  Behar,  an  only 
mm  cannrft  )f^  giiren  or  received  in  the  DuMaka  form  of  adoptioo,t 
Mil  •4fC<)Tiiin((  to  the  same  law^  neither  joint  property  nor  the 
pf/rflt#  Mmun  from  sacrificial  fees  are  fit  subjects  of  transfer. 
Nvryl^am,  mA  others,  heirs  of  Ram  Sunhye  Pandey,  Appellants, 
y,  KtinhM  ParuUjf  and  others.  Respondents. — Sel.  S.  D.  A.  Rep. 
Vol.  in,  p.  282.    (Now  Ed.  p.  810.) 

A,  T)  and  C  woro  brothorfl,  sons  and  tenants  in  common  of  some 
nnnoNtral  lands.  A,  novoral  years  before  his  death,  by  deed,  gave 
IiIn  K^noral  o«tato  to  J),  his  siHter's  son,  and  had  his  name  recorded. 
On  hU  dratli,  H  and  C  suod  for  A's  interest  in  the  undivided  lands 
und  nUo  for  bin  personal  estate  and  certain  villages  bought  in  A's 


»■«!  '**•  ^^***^  Ui»|M»rtii,  \>^9fi  239,  Vol.  TIT,  and  page  71,  et  poMiim,  of  the  present  volume; 
Tliw  Mlilii  itootrlliA  wan  aUo  tnaititaiiiod  in  a  Tirhoot  case  wherein  Kaja  Bydianund  was 
SinmlUn^  ftlC^lnH  JyduH  J  ha  and  others,  r<»spoudeut8.  The  Pundits  then  also  h«Ul  the 
m%  «»f  Ji»llil  uiidivldud  priiparty  to  be  Invalid,  without  the  assent  of  all  the  sharers,  and 
110^  vnlld  «»yfii  fur  thi»  N«»llDr*i  own  shore,  while  undivided.— Note  by  the  Register  of  the 
MiuUtiMr  DfWtMiiiy  Adawhil, 

t  TUli  OMf  will  be  found  in  exWnao  in  the  Book  on  Adoption. 
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name,  which  they  alleged  must  be  held  to  be  aa  accretion  to  the 
ancestral  estate.  S.  D.  A.,  affirms  judgment  of  Lower  Court,  passed 
on  an  opinion  of  its  Pundit.  This  awarded  right  of  6  and  C  to  A's 
share  in  the  common  villages,  because,  undivided, — and  gift  there- 
fore, thereof,  illegal.  It  dismissed  claim  to  rest,  because, — sole 
acquisition  (on  presumable  admission  of  plaintiffs)  was  inferrible, — 
and  continued  adverse  possession  of  donor  and  donee  established. 

Where  B  and  C  impugned  as  illegal  a  gift  by  A  to  D  made 
several  years  before  his  death, — It  was  held  that  on  A's  death,  B 
and  C  might  recover,  by  suit,  object  of  such  illegal  gift, — their  right 
then  accruing:  so  that,  there  was  not  adverse  possession  in  A's  life- 
time, nor  waiver  of  claim  on  the  part  of  B  and  C  by  previous  omis- 
sion to  sue. — JivanLaul  and  others  v.  Mam  Oovind  Singh  and 
others.— Sel.  S.  D.  A.  JRep.  Vol.  V.  p.  163.     (New  Ed.  p.  193.) 

Agra,  S.  D.  A.— The  IQth  of  ApHl  1864. 

Present : 

W.  Edwards,  Esq.  Judge,  and  W.  Robert,  Esq.  Offg.  Judge. 

ToTA  Ram  and  others,  (Plaintiffs,)  Appellants, 

versus 

Peetum  and  others,  (Defendants,) 

Respondents. 

Held  that  a  property  which  has  once  been  declared  to  be  family-property,  belonging  to 
a  Hindoo  undivided  brotherhood,  muBt  follow  the  conditions  of  such  estates  under 
Hindoo  Law,  and  no  sharer  is  competent  to  alienate  his  rights  without  hairing  ob- 
tained the  consent  of  the  brotherhood. 

This  was  a  suit  for  declaration  of  right  to  one-half  of  15  biswas 
15^  biswansees,  belonging  to  Peetum  and  Ham  Chund,  who  died 
childless,  and  for  prohibition  of  division  by  cancelment  of  a  sale-deed 
in  favor  of  Chotay,  to  which  property  the  plaintiffs,  appellants,  be- 
came entitled  under  Hindoo  Law  and  custom  on  the  demise  of  their 
father. 

lu  appeal  it  is  urged  that  as  the  Judge  admits  that  the  share  of 
one  brother  dying  childless  was  divided  among  the  family  under  a 
Vyavasttid,  he  should  have  found  that  the  sale  of  their  rights  by 


^  ???*'•  >!mB*T» 


fh-^  ^/^^/^f^%  ^  ^Ha  mA;mi>*r?  '^f  ?hi*  '•>r-.uaer!iofl«i-  Uaiier  tima  tow, 
fKA  ic#j^  I'ry  fhA  i'fr^*hi*r4  ^^,tiim  *nii  Sdm  CliTa»i  ?»3  Qintaj,  the 
tthh  \¥f^/\>^f,  w*«f  /*tA4i^.7  i.li%*:pU,  We  aiicnriin^rij 'smcd  tte  same, 
/Irfv4  f^'fM*.\ti%  ♦'>»A  4'V^i<!/'*n  <rf  v^ch  nh^  Lo'ir^r  Co«irta  and  decreeing 
>fr   fKA   ^(f<^»M'/»(f4',  *f>p*rlljitr»t^  ftwT'vr,  'fecree  thia  appeal  with  costs. — 


(AI/itTtA,  U.  (I.  A.'-Tkf.  2Zrd  of  April  1866. 

Present : 

TliM  liofiornlilM  K.  I  J.  Kornp  and  W.  S.  Setton-Karr,  Judges. 

0am  No.  207  of  1866. 
HlllMi  ri^'MMAtHi  ifllA  find  oiliorH^  (Plain tiffs,)  Appellants, 

vevHUs 
(lUNdA  II AM  ilUA  ivnd  otliorN^  (Defendants,)  Respondents. 

A  AuU  Uy  MiH  nuHhUt^u  m(  lutiKMii  (oii«»t  Mtili)  an  allogiHl  alienation  made  by  the  adult 
|Hi«M«i«m    t«r  i«  ,)s«Ut^  \\{\\\\\\   Umlty  iu  iHtUuaion  with  the  purchaser,  and  withoot  thft 

A^^mUh^i  I^^  M^w  MuUUa  Uw»  avivh  a  aaW  U  vvxid  f\>r  xraui  i^  the  ooosent  of  ih«  whaie 
^f  ^^^  I^^U^  aus^  U(  ^\\^  aW^tv"^  v4  |m\kv(  that  the  sale  wae  made  f>r  a  W^  neoMKty 

W\\^  mi\  U  lu^^  |M^iu«^tvm\  «^  contend^  br  the  pleader  of  the 
t^^^H'^i^)  i^^^y^^t^ul.    Tfe^  $\i^iiui  t>f   th4^  minora  sues  W  set  a<ide 
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an  alleged  alienation  made  by  the  adult  member  of  a  joint  Hindoo 
family  in  collusion  with  the  purchaser  and  vrithout  the  consent 
of  bis  wards.  Such  suit^  in  the  discharge  of  bis  trust  as  guardian^ 
can  by  no  means  be  termed  premature. 

Whether  the  special  appellant  is  entitled  to  a  refund  of  his 
purchase-money  from  the  adult  members  of  the  family  is  a  point 
which  we  are  not  called  upon  to  decide  in  this  appeal. 

The  Principal  Sudder  Ameen  did  not,  as  contended,  refuse  to 
consider  the  evidence,  on  the  ground  that  there  was  no  recital  of  a 
legal  necessity  in  the  deed  of  conveyance.  The  Principal  Sudder 
Ameen  did  consider  the  evidence,  and  observe  that  it  was  rendered 
suspicious  by  the  absence  of  any  recital  in  the  bill  of  sale.  It 
is  admitted  that  the  sale  is  void  under  the  Mithila  law  for  want 
iof  consent  of  the  whole  of  the  heirs ;  and  there  is  no  proof  that 
ihe  sale   was  ,made  for  a  legal  necessity  or  for  the  benefit  of  the 

The  appeal  is  dismissed  with  costs  and  interests. 

This  decisbn  governs  No.  208|  which  is  also  dismissed  with 
costs  and  interest. — S.  W.  Rep.  Vol.  V,  p.  221. 

It  is  the  firmly  settled  rule  of  Hindu  law,  resting  upon  the 
authority  of  the  Mit&kshar&  and  repeated  in  judicial  decisions  that 
a  managing  co-parcener  has  not  the  capacity  to  alienate  or  charge 
the  share  of  his  minor  co«parcener  in  immovable  ancestral  property 
^except  for  the  purpose  of  providing  for  some  family  need  or  the 
performance  of  an  indispensable  religious  duty,  or  except  the  aliena- 
tion or  charge  be  for  the  benefit  of  the  joint  estate. — Mad.  H.  C. 
Vol.  VI,  p.  371. 

The  incapacity  of  joint  owners  confers  powers  of  alienation  in 
certain  cases  of  necessity  upon  the  managing  owner. — Koer  Sheo- 
pershad  Narmn  v.  the  Collector'  of  Monghyr  and  others. — S.  W. 
B.  Vol.  VII,  p.  5. 

A  brother  acting  as  manager  of  the  family  property  and  for 
the  benefit  of  the  minors,  although  he  has  not  obtained  a  certificate 
of  guardianship  under  Act  XL  of  1868,  may  make  a  temporary  alie- 
nation of  Uie  family  property  for  necessary  purposes  and  the  bene- 
fit of  the  minorQ.'—Lalah  Seetul  Pei'shad  v.  Chand  Khan.—N.  W. 
Rep.  Vol.  II,  p.  428. 
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fh^^uto/^n  '.{  t'uh  y/,z.\  ll.zx'i'i  ih^inilT^  the  c>jhecr::>n  cair.  odIt  t-e  made 

A  fft^rrri^/^  cf  a  Hin'-fi  i.m\\s  rr.aj  menage  his  nndivideJ 
^%iLfti  of  thc'  j'/iiit  pr/pKrrtj  witLotjt  the  consent  ft  Lis  co-sharers, 
in  '/fd'rr  t/>  ra#><;  moufiy  for  the  benefit  of  the  family,  e,  g.,  to  pay 
A'-AfiH  or  Vu\n\'hit/',  tU^JuaufU  of  legal  nece-s-itv. — Jitgur-natith  Kkoo- 
iuih  V,  Jp/^/hoo  J/m^'A— S.  \y,  Bep.  Vol  XIV,  c.  r.  p.  SO. 

Afi  nw\i\u\ei\  memlitr  of  a  Hindii  family  caonot  sell  a  portion 
of  th<;  ;if»<"<r>itr;tl  (AluU;  unless  driven  thereto  by  pressing  necessity. 
Jlmaa   KtJt/u  Aiyan,    v.    Kulaiiuraiyan. — 11th   December   1859. 


f  H«'<'  U»/;  fourth  friWiion  ijl  Btrange'b  HiDd(i  law,  by  J.  D.  Mayne  Esq ,  p.  362. 
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Mad.  S.  A.   1859,  p.   270.     See  also  Rama  Pillai  and  others  v. 
Sreerungum  Pillai  and  others.*  25th  April  1860. — Ibid,  p.  49. 

Sale  of  property  by  an  undivided  member  is  not  valid,  even  if 
falling  within  the  limits  of  his  individual  share,  unless  made  under 
emergent  ciicumstauces  and  with  reservation  of  the  shares  of  his 
sons  and  a  sufficiency  for  the  maintenance  of  his  wife  and  daughters. 
Kanakas-hJtaiya  Pillai  v.  SeHha-chahc  SastH* — 8th  February 
1860.     Mad.  S.  A.  R.  p.  17. 


Madras,  H.  C.f—TIte  2nd  and  loth  of  Decembei\  1863. 
Vika-svAmi  GrAmini  versus  Ayya-svAmi  GrAmini. 

According  to  the  Hindoo  law  current  in  Madras)  the  member  of  an  undivided  family 
may  alien  the  shiire  of  tUo  family-property  to  which,  if  a  partition  took  place,  ho 
would  be  individually  entitled. 

There  may  be  a  valid  sale  of  such  a  share  upon  an  execution  iu  an  action  of  damageitf 
for  a  tort. 

Such  damages  and  the  coats  recovered  constitute  a  judgment  debt  in  reftpect  of  which 
the  execution-creditor's  rights  are  the  same  as  those  upon  any  other  judgment  for  the 
payment  of  money. 

Scotland,  C.  J, — This  was  a  suit  for  the  recovery  of  two  houses 
and  premises  numbered  respectively  82  and  83,  in  the  Chfile 
Bazaar  road,  which  the  plaintiff  had  purcluised  at  a  sale  by  Sherifif 
of  Madras  under  a  writ  of  fieri  facias  issued  to  recover  the  amount 
of  damages  and  costs  in  an  action  of  trespass  against  the  defendant 
Ayya-sv^mi  Grdmini  and  others.  Three  issues  were  settled.  The 
first  was  whether  at  the  time  of  the  sale  the  houses  and  premises 
were  the  sole  and  exclusive  property  of  the  defendant  Ayyji-sv^mi 
Grdmini,  and  the   third,   whether  at  the  time  of  the  sale  there  was 

• 

any  valid  and  subsisting  mortgage  of  the  house  No.  82.  The  Court 
disposed  of  these  issues  at  the  close  of  the  case,  finding  the  first  ia 
the  negative  and  the  third  in  the  affirmative,  and  both  against  the 

'  '  ■  -    -     »!■      ■    -  .  ..       I.        I  .■  I  ■  ■  .1  !■■■■■, 

♦  See  the  fourth  edition  of  Strange's  Hiudti  Law,  by  J.  D.  Mayne,  p.  362. 
t  Present :  Scotland,  C  J.  and  Bittlestoo,  J. 
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plaiotiA  Bat  tbe  seeond  iame  nited  a  fartlier  qoestum  wliether, 
Mramiog  tbe  boiuei  aad  preoiiaes  to  be  the  property  of  the  audi- 
Tsded  £einiiljr  of  which  ATya-ST&mi  and  the  defendants  Ayya-sYimi 
ChrAmini  and  Derao2  Ammal  are  members,  tbe  plaintiff  by  virtoe  of 
fucb  sale  acquired  any  and  what  title  and  interest  in  the  same ; 
and  upon  this  question  we  have  now  to  give  judgment. 

For  the  defendants  it  was  contended  as  a  matter  of  law  thai 
the  sale  by  Sheriff  passed  no  interest  whatever  in  the  fiunily  pro- 
per ty^  for  that  even  if  it  had  been  an  alienation  by  Ayya-sv&mi  him- 
self without  tho  coDseot  of  his  co-parceners,  such  alienation  would 
have  been  void  and  inoperative  even  to  the  extent  of  his  own  share ; 
and  this  being  a  Bale  upon  an  execution  in  an  action  of  damages 
for  a  tort  was  put  as  au  a  foHiori  case.  But  we  are  of  opinion 
that  Ayya-svami  might  have  made  a  valid  alienation  of  his  share 
and  interest  in  the  property,  and  that  it  passed  under  the  sale  in 
execution  by  Sheriff.  As  regards  the  supposed  distinction  where^  as 
in  the  present  case,  the  execution  is  for  damages  for  a  tort^  we  think 
that  the  damages  and  costs  recovered  constitute  a  judgment  debt, 
and  the  right  of  the  execution-creditor  thereunder^  is  the  same  as 
upon  any  other  judgment  for  the  payment  of  money.  To  hold  dif- 
ferently in  this  case  would  be  in  effect  to  declare  the  pecuniary 
immunity  of  all  members  of  undivided  Hindii  families  not  possess- 
ing self-acquired  property  for  any  wrong,  however  great,  which  they 
may  commit. 

Mr.  Mayue,  however,  mainly  relied  upon  the  general  ground 
that  no  alienation  by  a  member  of  an  undivided  Hindd  family 
without  the  consent  of  his  co-parceners  can  bind  even  his  own  share ; 
and  he  asked  our  consideration  of  several  decisions  of  the  late 
Suddor  Court  upon  this  subject.  It  was  not  disputed  that  the 
course  of  decision  in  the  late  Supreme  Court  since  at  least  the  case 
of  Rama^^vamy  v.  Saaha-chella,  and  the  opinion  expressed  by 
Mr.  Colebrooke  in  his  observations  upon  that  case  supported  the 
validity  of  such  an  alienation  to  the  extent  of  the  alienor's  own 
share  :  nor  that  the  same  rule  of  law  prevails  in  Bengal.  But  it 
was  said  that  there  is  a  foundation  for  the  rule  in  Bengal  which  does 
not  exist  aooordiug  to  the  Hind&  law  applicable  to  Madras,  for  that 
in  Bengal  the  share  of  each  parcener  is  treated  as  separate  even 
before  partition,  though  unascertained. 


i 
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la  sappdrt  of  tkb  the  Slat  flection-  of  the  seooAd  cbttpter '  of'  tto' 
Dayorlhaga  was  referred  to.  But  that  section  appeaars  t6  be  a  quotcl^ 
iion  from  Narada^  and  according  to  Mr.  Colebrooke'd  note  to  the 
passage  it  is  otherwise  interpreted  by  different  compilers,  and  is 
generally  understood  as  declaring  the  separate  and  indlBpendent 
right  of  co-heirs  who  have  made  a  partition ;  and  certainly  the 
language  of  the  passage  itself  refers  to  a  condition  of  separation 
to  some  extent.  But  we  do  find  in  Chap.  XI,  Sect<  i,  §  26,  on  the- 
widow's  right  of  successioiij  that  the  author,  in  the  course  of  a  dis« 
cussion  upon  the  contradictory  statements  of  text-writers  and  com- 
mentators, makes  the  observation  that  "it  is  not  true  that,  in  the 
instance  of  re-union  [and  of  a  subsisting  co-parcenery]  what  belongs 
to  one  appertains  also  to  the  other  parcener*  But  the  property  is 
referred  severally  to  unascertained  portions  of  the  aggregate.  Both 
parceners  have  not  a  proprietary  right  to  the  whole."  This  obser- 
vation, however^  is  used  only  in  reply  to  the  argument,  that  the 
preferable  right  of  surviving  parceners  may  be  deduced  by  inference 
from  the  fact  that  ''  the  same  goods,  which  appertain  to  one  brother, 
belong  to  another  likewise/'  and  that  ''when  the  right  of  one  ceases- 
by  his  demise,  those  goods  belong  exclusively  to  the  survivor,  since 
his.  ownership  is  not  divested."  But  according  to  both  schools  of 
Hindi  law  the  right  of  survivorship  is  not  absolute,  and  the  un^ 
divided  share,  according  to  both,  descends  to  his  sons ;  and  it  seems 
to  us  that  the  real  ground  upon  which  the  widow's  right  of  sdc^ 
cession  is  placed  in  the  Daya-bhaga  is  the  authority  of  Yrihaspati, 
who  says  that  "  a  wife  is  declared  by  the  wise  to  be  half  the  body 
of  her  husband^  equally  sharing  tbe  fruit  of  pure  and  impure  acts. 
Of  him  whose  wife  is  not  deceased  half  the  body  survives."  Adding' 
by  way  of  question  '^  How  then  should  another  take  his  property ' 
while  half  his  person  is  alive?"  So  that  the  right  in  truth  rests 
upon  the  oneness  of  husband  and  wife,  not  upon  the  existence  of  a 
separate  estate  and  interest  of  the  husband  in  the  property  during*' 
bis  life.  Such  a  separate  estate  as  a  matter  of  inference  might  be' 
deduced  as  well  from  the  desoent  of  the  &ther's  undivided  share  to 
sons,  which  is  common  to  both  schools  of  law,  as  from  its  desoent  to 
his  widow^  whidi  is  peculiar  to  the  Bengal  schooL  It  is  further  to 
be  obeerved  that  whatever  distinction  there  exists  in  this  respect  was 
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<Wp^4ff^  iA»  f9nu*<ff^^  M9i\  we  fir^i  tfeaii  three  <r€  tLem  expresRlj  decide 
ilMii  </i»^  ///  v>verj5^^  <//-p«wcenerH  tuxj  xi\:u\  L«  ow^a  shafe  bj  aiiena- 
iK/«r  iir»/i  U*;U  >t  ia  li^i^Ue  f^/r  hU  itidi^'yla^l  debt.  These  are  the 
iWfi^Uft^n  t//  ^r';  f//»if#^l  At  p,  222  <//  the  tieyytu  for  1S53,  at  p.  235 
//f  Umi  iUi\ffftU  fA  18/5,  ftftrf  at  p,  247  of  the  Bep>rtd  for  1860,  which 
ifi  iUn  \HlHHi  CMe,  TJiere  are^  howerer,  io  the  volame  for  1860,  two 
tWtinHfitn  in  whi^ib  the  c//ntrarjr  \%  helJ.  Ooe  of  these,  at  page  67, 
f«  mni^l  u\f<f%%  the  authority  of  the  other  at  p.  17,  and  that  again  is 
tmUiA  H\tftu  the  authority  of  the  decision  at  p.  270  of  the  Reports 
of  \Htpil  f^;okiri;<  at  that  cai(e  it  does  DOt  »eem  to  go  the  length 
MUp(K>^fd  in  two  la^t  meritioD^;d  caseu  :  for  the  judgment  in  terms 
t^^ut\^uyM:n  tho  power  of  the  co-parcener  to  confer  upon  the  purchaser 
a  li^ht  to  what  mi^ht  eventually  fall  to  liis  share  at  division,  and 
thu  wuit  hoin^  for  the  recovery  of  a  8pecific  portion  of  property  upon 
an  alh^^^d  dtvinion,  which  was  diHbelieveJ,  appears  to  have  been 
propiuly  (lif>miMM<)(l.  Am  to  the  deciHion  at  p.  215  of  the  Reports  for 
IHiH,  wo  ncjo<l  only  nay  that  the  Court  appears  to  have  proceeded 
upon  tho  ground  that  the  managing  member  having  the  control  of 
tlufi  ianiily  piopi^rty  in  IiIh  own  hands  cuuld  not  proceed  by  suit  and 
pruuuNN  to  onfoi'cu  hin  individual  claim  against  the  property. 

Wo  woe*  nothing  in  thoso  decisions  that  materially  conflicts  with 
(anvl  muuo  of  thorn  mipports)  tho  opinion  we  have  above  expressed, 
and  Hir  ThoH.  Strango  in  tho  first  volume  of  his  work  of  authorit}', 
at  pago  SOS  oxproMnly  says  **  that  in  favor  of  a  bond  jide  alienee 
of  undiviilod  pn>porty,  where  tho  sale  or  mortgage  could  not  be 
nUNtuinod  k\H  against  tho  family,  ^^uch  amends  as  it  could  aflford 
would  bo  duo  out  of  the  share  of  him  with  whom  he  had  dealt, 
and  for  thin  purpose  a  oourt  would  bo  warranted  in  enforcing  a 
imvtitivm/'*  What  tho  purchaser  or  execution-creditor  of  the  co- 
|MM\H>wov  U  entitled  lo  is  tho  shai-o  to  which  if  a  partition  touk 
p)M\n^  the  iV-(vaivenor  himself  would  be  individually  entitled,  the 
lUUOUUi   \v|'  *uoh    tiihaiv   of  cinu^e   dopeiuling  upon  the  sute  of  the 
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family.  In  thifJ  case  there  appear  to  be  two  brothers  and  a  step- 
mother, and  the  share  of  each  brother  is  a  moiety.  There  is  no 
evidence  of  Ayya-svami's  having  sons.  If  he  had,  they  would  no 
doubt  be  entitled  to  shares  in  their  father's  moiety,  and  so  the  pro- 
perty available  for  the  plaintiff  would  to  the  extent  of  their  shares 
be  reduced  ;  and  except  in  this  way  the  existence  of  sons  would 
not,  we  think,  affect  the  plaintiffs  right.  Having  then  established 
his  right  to  an  undivided  moiety  subject  to  a  charge  for  mainten- 
ance, we  might,  as  in  an  action  of  ejectment  in  the  late  Supreme 
Court,  have  decreed  to  the  plaintiff  possession  of  the  undivided 
moiety  in  both  the  houses,  but  for  the  mortgage  that  haa  been 
proved  under  the  third  issue  ;  although  further  proceedings  should 
be  neqcssary  in  order  to  realize  to  the  plaintiff  the  actual  enjoy- 
ment of  the  moiety.  In  suits  under  the  Civil  Procedure  Code,  the 
Court  is  certainly  bound  to  take  into  consideration  all  the  rights  of 
the  parties  to  the  suit,  whether  legal  or  equitable,  and  by  its  decree 
to  give  effect  to  those  rights  as  far  as  possible  ;  but  we  think  that 
the  court  should  qonfine  itself  to  granting  such  relief  as  is  prayed 
by  the  plaint.  In  the  present  case,  therefore,  as  the  suit  is  simply 
for  the  recovery  of  possession,  and  as  there  was  at  the  time  of  the 
sale  by  the  Sheriff  and  at  the  institution  of  the  suit  a  valid  subr 
sisting  mortgage  of  the  house  No.  82,  entitling  the  mortgagee  tQ 
possession,  the  Court  can  only  decree  to  the  plaintiff  the  right  to 
possession  of  Ayya-sv^mi*s  share  in  the  house  No.  83. 

The  plaintiff  is  to  have  the  costs  of  the  second  issue,  to  be 
paid  him  by  the  first,  third  and  fourth  defendants.  The  Plaintiff 
will  pay  all  the  defendants  their  general  costs  of  suit.— Mad.  H.  0. 
Pec.  Vol.  I,  p.  471. 
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Madras  H.  Q  A  *— 2%6  i2nd  of  Jtmsj  1865. 

Special  Appeal  No.  188  of  186S. 

Palanivelappa  Eaukdan,  Appellant, 

versus 
MannIru  NiiKAN  and  another,  Respondents. 

-  A  Mfe  bj  a  father  is  TsUd  by  Hindd  law  to  the  extent  of  his  own  share  of  the  audi- 
vided  estate.  There  is  no  distinction  aoooxding  to  the  Madras  school  between  a 
lather  and  other  oo-paroeners. 

This  was  a  special  appeal  against  the  decree  of  the  Additional 
Principal  Sadder  Amin's  Court  of  Coimbatore  in  Regular  Appeal 
No.  244  of  1863j  reversing  the  decree  of  the  District  Munsifs 
Court  of  Bhavani  in  Original  Suit  No.  67  of  1863. 

The  Court  delivered  the  following : — 

Judgment. — In  this  case  the  plaintiff  has  most  improperly  been 
allowed  by  the  Munsif,  whose  irregularity  has  not  been  noticed  by 
the  Principal  Sadr  Amin,  to  sue  for  what  he  calls  the  cancellation 
of  an  agreement  made  by  his  father.  The  real  truth  of  the  matter 
is  that  the  2nd  defendant,  the  father  of  plaintiff*,  has  sold  land 
alleged  to  be  family  property  to  1st  defendant,  and  that,  as  is  now 
admitted,  the  land  has  actually  been  delivered  in  pursuance  of  the 
sale.  It  m  manifest  that  the  cancellation  of  the  rdzi-ridmah  would 
be  of  no  use  whatever  to  the  plaintiff,  and  that  he  ought  to  have 
been  compelled  to  sue  for  what  he  really  wanted. 

In  argument,  treating  this  case  as  an  action  for  the  recovery  of 
tiie  land,  it  has  been  contended  that  a  sale  by  the  father  is  alto- 
gether void,  that  partition  for  the  purpose  of  satisfying  his  contracts 
cannot  as  in  other  cases  be  directed.  The  principle  upon  which, 
following  the  suggestion  of  Sir  T.  Strange  aud  Mr.  Colebrooke,  the 
Courts  have  of  late  years  satisfied  the  contract  of  one  individual 
member  out  of  the  share  which  would  come  to  him  on  partition,  is 
that  as  the  co-parcener  has  contracted  he  ought  to  fulfil  his  contract, 
that  he  could,  if  disposed,  at  any  time,  according  to  the  doctrine  of 
the  Madras  School,  enforce  a  partition,  and  that  it  is  only  just  that, 
where  he  has  incurred  an  obligation,   he  shall  not  be  allowed  to 

•  Present :  Frere  and  Holway,  Judge. 
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escape  its  effects  by  the  allegatioQ  that  his  own  deed  was  ultra  vires, 
but  compelled  to  give  to  his  creditor  all  the  remedies  to  which  he 
would  himself  be  eutitled  as  agaiust  the  object  matter  of  his  agree- 
ment, tt  is  quite  clear  that  ou  the  theory  of  the  Madras  School 
there  is  no  distinctioa  betweea  a  father  and  other  co-parcenets. 

We,  therefore,  refer  to  the  Lower  Court  the  issue  : — To  what 
portion  of  the  land  sued  for  would  the  2ad  defendant  be  entitled  on 
a  partition  enforced  by  suit  ? 

It  is  accordingly  hereby  ordered  that  the  Principal  S^idder 
Ameen  do  return  his  finding  on  the  foregoing  issue  within  six  weeks 
from  this  date.— Stokes'  Mad.  H.  C.  Rep.  Vol.  II,  p.  416. 


Bombay  H.  C—The  IStk  of  August,  1863. 

GuNDO   MahIdev,   A'ppellant, 
RAm  Bhat  bin  Bh;^i^  Bhat,  Respondent. 

m 

A  member  of  an  undivided  HindA  family  has  power  to  mortgage  his  oion  share  of  the 
family  estate,  and,  if  he  be  acting  as  representative  and  manager  of  the  undivided 
family,  to  mortgage  the  interests  of  the  other  members  of  the  family  therein  on  any 
common  family  necessity,  oi  for  the  common  benefit  and  use  of  the  undivided  family. 

'this  was  an  action  by  Qundo  Mah^dev  to  recover  the  sum  of 
Rs.  267-7-6,  alleged  to  be  due  on  a  mortgage  bond  executed  by 
Narsi  Bhat,  a  member  of  an  undivided  Hindd  family.  The  pro-* 
perty  mortgaged  consisted  of  a  house. 

The  Court  delivered  the  following  judgment : — We  hold  that 
Karsi  Bhat  had  power  to  mortgage  his  own  interest  in  the  house, 
although  the  family  was  undivided,  and  that,  if  he  were  acting  as 
representative  and  manager  of  the  undivided  family,  he  had  power 
to  mortgage  the  whole  of  the  house  upon  any  common  family  neces- 
sity, or  for  the  common  benefit  and  use  of  the  undivided  family* 
We,  therefore,  reverse  the  decree  of  the  Court  below  and  remand 
the  case,  in  order  that  the  judge  may  determine  whether  the  plain* 
tiff  can  show  that  Narsi  acted  as  representative  of  the  family,  and 
executed  the  mortgage  under  any  common  family  necessity,  or  for 
their  common  benefit,  and  may  pass  a  new  decision  in  conformity 
with  our  view  of  the  law. 

Vol.  II.  19 


U6  I^REGEDENTS  OF  [Book  i. 

The  siecotod  defendant^  R£ra  Bhat,  to  be  at  liberty  to  prove  that 
Narsi  Bhat  was  not  acting  as  manager,  or  that  there  was  collusion 
between  Gundo  Bhat  and  Narsl — Bom.  H.  C.  Rep.  Vol.  I,  p.  39. 

The  manager  of  an  undivided  Hindu  family,  if  acting  in  his 
individual  capacity,  can  sell  his  own  share  of  the  family  property 
only. — Ddmodhar  Vithal  HaH,  Appellant,  Ddmodhar  Ilari  Soman, 
Respondent. — Bom.  H.  C.  Rep.  Vol.  I,  p.  182. 

Held  that  on  this  side  of  India,  a  member  of  an  undivided 
Hindfi  family  cannot,  without  the  consent  of  his  co-parceners,  make 
a  gift  of  his  share  of  undivided  property  or  dispose  of  it  by  will. — 
GangU'bdi Kovi Sidltdppd and  another  v.  Rdioiannd Bin Bhiviannd* 
—Bom.  H.  C.  Rep.  Vol.  Ill,  p.  60. 

Bombay  H.  C.—The  VJth  December,  1869. 

TukA-rIm  AmbAi-dAs,  Appellant, 
Ram-chandra  valad  BhimannA  Dhugi,  Respondent. 

Ou  this  aide  of  India  a  member  of  an  undivided  Hindtl  family  can,  without  the  consent 
of  hia  co-parceners,  sell  his  share  in  the  undivided  property. 

Per  curiam  : — The  facts  found  by  the  District  Judge  are — that 
Bhimannd  and  his  sons  Vithobi  and  Ram-chandra  were  an  undi- 
vided family,  and  that  Bhimannd  with  the  consent  or  acquiescence 
of  VithoM,  but  without  Rdm-chandra's  consent,  sold  the  family 
house  to  the  plaintiff.  Under  these  circumstances  the  Judge  has 
awarded  a  half-share  of  the  house  to  the  plaintiff,  who  appeals,  on 
the  ground  that  he  is  entitled  to  the  whole  house.  On  the  other 
hand  it  is  contended  for  the  respondent  that  the  sale  was  invalid, 
since  a  member  of  an  undivided  family  cannot,  without  the  consent 
of  his  co-sharers,  alienate  even  his  own  share  of  the  family  property, 
"the  authority  relied  upon  in  support  of  this  proposition  is  the  case 
of  OangU'bdi  v.  Rdmannd  (supra,)  We  think  that  the  decision  in 
that  case  went  no  further  than  to  declare  that  a  member  of  an 
undivided  family  cannot,  without  consent  of  co-parceners,  make  a 
gift  of  his  share,  and  that  it  in  no  way  affected  the  previous  decision 


•  See  Basudev  Bhat  v.  Venkatesh  Sanbhao.    Bom.  H.  C.  R.  Vol.  X,  p.  189.    Post  161. 
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of  this  Court  that  a  member  of  an  undivided  Hiudfi  family  cau  sell 
his  own  share  of  the  family  property.  Ddinodhar  Vithal  v.  DdmO" 
dhar  Hari  (supra,)  We  hold,  therefore,  that  the  sale  to  the  plain- 
tiff is  valid  as  regards  the  share  of  Bhimanna,  and  invalid  as  regards 
the  share  of  Rim-chandra.  We  accordingly  amend  the  decree,  Ijy 
decreeing  two-thirds  of  the  house  to  the  appellant. — Decree  amend- 
ed.—Bom.  H.  C.  Rep.  Vol.  VI,  p.  247. 


Agra,  S.  D.  A.— The  28th  of  March,  1864. 

Present : 

W.  Roberts,  Esq.  Offg.  Judge,  and  F.  B. 
Pearson,  Esq.  0%.  Extra  Judge, 

Byj-NATH  Singh  and  others,  (Plaintiffs,)  Appellants, 

versus 
Rameshur  Dyal  and  others,  (Defendants,) 

Respondents. 

lu  provinces  where  succession  among  Hindtlis  is  governed  by  the  Benares  Shdsturs, 
alienation  of  joint  property,  even  to  the  extent  of  the  alienor's  own  share,  invalid, 
but  if  the  property  be  partitioned,  the  transfer  i^  legal. 

The  plaintiffs,  who  are  co-heirs  in  mpuzaU  Bhoj-pore  and  other 
mouztths  of  Kureeat  Mithoo,  iu  ziUali  Azimgurh,  sue  to  avoid  a  deed 
of  sale  made  in  favor  of  the  defendant,  Sheo  Gholam  Singh,  by  one 
Rameshur  Dyal  also  a  co-partner.  They  allege  that  as  the  seller  is 
.childless,  the  sale  by  him  is  invalid. 

The  Moonsiff,  finding  the  plaintiffs  and  the  defendant  Rameshur 
to  be  of  one  family,  and  the  defendant  to  be  without  issue,  ruled 
tJjat  the  sale  was  invalid,  and  decreed  the  claim  in  favor  of  the 
plaintiffs,  the  co-partners. 

The  Judge  has  reversed  the  decision  on  the  ground  that  the 
seller  who  is  of  an  age  to  have  issue,  is  not  controllable  in  respect 
of  tlie  alienation  of  the  property  by  the  co-parceners.  He  finds  by 
some  precedents,   (of   whicli  one*  only   need  be  cited  here  as  appli- 

*  No.  24  of  1859,  dated  19th  of    July  1860.     Miihesh  Pandey  and  others,   versus 
Bhugwunt  and  others,  North  Western  Provinces  Vol.  XIV,  page  463. 
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cable  to  the  case),   "  that  the  seller  has  the   undoubted  right   to 
transfer  his  property  in  any  way  he  pleases.*' 

In  appeal  it  is  contended  that  the  sale,  being  an  alienation  of 
joint  family-property  by  a  childless  co-partner,  is  invalid  under  the 
Hindti  Law. 

Judgment — 

We  find  ourselves  compelled  to  remand  the  case  for  a  distinct 
finding  as  to  whether  the  property  in  suit  is  joint  or  divided,  as  the 
validity  of  the  transfer  depends  upon  the  determination  of  this 
point. 

It  is  observed  in  that  decision  that  the  consent  of  the  nephews 
is  not  requisite  under  either  the  Mithild  or  Mitdkahard  Law  to 
render  the  alienation  of  ancestral  property  valid.  The  principle  of 
the  distinction  is  explained  in  the  Mit6kshar£  cited  (V.,  page  210, 
paragraph  3,)  and  from  Macnaghten's  Hindu  law,  Vol.  1,  page  46, 
viz.,  ''  that  a  son  has  a  right  in  his  father's  property  from  the  time 
of  his  birth,  whereas  a  nephew  can  have  no  right  until  after  the 
death  of  the  party  from  whom  he  inherits.^' 

We  observe,  however,  that  it  is  not  stated  whether  the  property 
was  undivided  or  partitioned,  though  it  is  inferrible  from  the  report 
at  page  934  of  the  30th  May  1857,  of  this  case  which  was  remanded 
on  the  date,  that  it  was  divided  property.  It  ha«,  we  remark,  been 
long  ruled  by  the  precedents  cited,  that  the  alienation  of  joint  pro- 
perty is  invalid,  even  to  the  extent  of  the  alienor's  share,  except 
when  made  with  the  assent  of  the  rest  of  the  co-partners.  The 
first  of  these  oases  is  governed  by  Mithild  law ;  the  second  a  Mir- 
^apore  case  by  Benares  Law.*  In  both,  the  Mitakshar/i  is  quoted 
as  the  authority,  the  principle  being  that  partition  is  necessary  for 
the  ascertainment  of  individual  rights,  (**  is  the  act  of  ascertaining"), 
and  that  until  division  has  taken  place,  transfer  is  invalid.  Although, 
therefore,  "  Hindoo  Law  does  not  permit  alienation  of  land  held 
jointly  by  several  puttee-dars  or  owners  to  be  made  by  one,  without 
the  assent  of  others,  nor  indeed  does  such  alienation  hold  good  for 
the  aliening  partner's  individual  share,  even  without  the  assent  of 


*  Nundram  aud  others,  versus  Kashee  Pandey,  Select  Reports,  Vol.  Ill,  page  232, 
affirmed  on  Reviews,  Vol.  IV,  page  71.  Sheo-surun  Misser,  ver<ti<  Sheo-suhai,  Reports, 
Vol.  IV,  page  160.    Ante  p,  133. 
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the  rest,"  yet  such  alienation  does  hold  good  if  the  property  is 
divided,  as  is  evident  from  the  ruling  of  the  Calcutta  Sudder  Court 
in  the  case  of  Oopcml  Pandey,  and  the  doctrine  laid  down  in  the 
decision  of  this  Court  in  the  case  quoted  by  the  Judge, 

But  in  the  absence  of  a  distinct  finding  that  the  property  here 
in  suit  is  partitioned,  (although  it  would  seem  from  an  expression 
at  the  commencement  of  the  Judge's  decision  that  it  is  so),  we  feel 
ourselves  precluded  from  pronouncing  upon  the  validity  of  the  sale.* 

We  annul  the  decision  of  the  Judge  who  will  proceed  to  find, 
according  to  the  rule  above  laid  down,  whether  the  property  here  in 
suit  is  divided,  and  decree  the  validity  or  invalidity  of  the  sale  ac- 
cording to  the  status  of  the  property ;  providing  at  the  same  time 
for  the  costs  of  this  appeal. — Agra,  S.  D.  A.  Dec.  for  1864,  p.  299, 


Calcutta,  H.  C.  \.—The  30^A  of  July,  1 869. 

Before 

Sir  Barnes  Peacock,  Kt.^  Chief  Justice. 

Mr.  Justice  Kemp,  Mr.  Justice  L.  S.  Jackson,  Mr.  Justice 

Macphersou,  and  Mr.  Justice  Glover,  Judges. 

SadAbart  Prasad  SIhu,  (one  of  the  Defendants,) 

versus 

Fool  BIsh  Eoer,  Mother  and  Quardain  of 

Ha"RI-n1th  PrasId,  Minor  (Plaintiff,)  and  others  (Defendants).f 

A  member  of  a  Hiadti  family,  living  under  the  MUdkthard  law,  and  having  joint  family 
property,  died  entitled  to  an  undivided  share  in  such  property,  leaving  two  widows, 
him  surviving.  The  widows  were  sued  in  their  representative  capacity  in  respect  of 
debts  incurred  by  him  during  his  life-time,  on  his  own  account,  and  decrees  were 
obtained  against  them.  In  execution,  an  interest  in  certain  portions  of  the  joint 
family  property,  to  the  extent  of  the  share  to  which  the  deceased  was  entitled  in 
his  life-time,  was  sold,  and  the  auction-purchasers  obtained  possession  of  it. 

•  The  Hindoo  Law  Officer's  ruling  is  to  the  effect  "  that  if  the  vendor  had  lived 
separately,  and  provided  his  food  and  clothing  separately,  and  been  personally  in  possession 
of  the  property  in  suit,  he  was  at  liberty  to  alienate  it." 

The  land  in  suit  is  ruled  to  be  altogether  and  solely  in  possession  of  the  vendor.—- 
Decision  of  the  Sudder  Dewanny  Adawlut,  N.  W.  Provinces,  1860,  page  464. 

+  Regular  Appeal,  No,  165  of  1865  (and  analogous  cases),  from  a  decree  of  the 
Subordinate  Judge  of  Sarun,  dated  the  9th  April  1866. 
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Held,  that  the  share  of  the  deceased  did  not  at  hU  death  pops  to  his  widows^  \nii  that 
(there  being  no  male  inue)  it  passed  to  the  remaiaiog  members  of  the  family 
by  Burrivorsbip,  and  could  not  be  rendered  liable  to  the  debt0  of  the  deceased  in  a 
suit  against  his  widows. 

Qitoere,  whether  those  who  take  the  share  by  survivorship,  are  liable  for  the  debts  of 
the  deceased  to  the  extent  of  his  share. 

A  member  of  a  joint  Hindti  family  has  no  authority,  without  the  consent  of  his  co- 
Bharars,  to  mortgage  his  undivided  share  in  a  portion  of  the  joint  fiimily  property, 
in  order  to  raise  money  on  his  own  account^  and  not  for  the  benefit  pf  the  family. 

The  following  questions  were  referred  to  the  Full  Bench  by 
Mr.  Justice  Kemp  and  Mr.  Justice  Markby  : — 

Markby,  J. — In  this  case,  having  regard  to  the  diflFerence  of 
opinion  expressed  in  the  cases  of  Damodhur  Vithul  Hari  v.  Do,- 
modhurEaH  So7nana{\),  Goiidoo  Mohadev  v.  Ram-bhat  Bin  Baboo- 
hhat{2),  and  Palani-velappa  Kaundan  v.  Manna'ni  N'aikan{3), 
on  the  one  hand,  and  that  of  Cosserat  v.  Sudaburt  Pershad  Sahoo(4), 
on  the  other,— we  refer  ttie  following  questions  to  the  consideration 
of  the  Full  Bench  :— 

Bhagwan  Lai,  a  member  of  a  Hindu  family,  living  under  the 
Mit&kshard  law,  and  having  joint  family  property,  died  entitled  to  an 
undivided  share  in  such  property,  and  leaving  two  widows,  Mahesi 
Koer  and  Mussummat  Parbati  Koer,  him  surviving.  After  the  death 
of  Bhagwan  Lai,  his  widows  were  sued  ia  their  rcpreseotatiive  capa- 
city in  respect  of  debts  incurred  by  him  iu  his  life-time  on  his  own 
account,  and  not  for  the  benefit  of  the  joint  famiJy,  and  decrees 
were  obtained  against  the  widows  in  that  capacity.  In  exoeution 
of  one  or  more  of  these  decrees,  an  interest  in  certain  portions  of 
Ahe  joint  family  property,  to  the  extent  of  the  sfhare  to  wliich 
Bhagwan  Lai  was  entitled  in  his  life-time,  has  been  sold  by  auctipn, 
and  the  purchasers  have  taken  possession.  Can  the  nephe^w  of 
Bhagwan  Lai,  who  is  one  of  the  surviving  members  of  the  joint  lami- 
ly,  recover  from  the  purchasers  possession  of  the  interests  which  t^bey 
have  purchased,  or  any  part  of  them  ? 

Bhagwan  Lai,  in  his  life-time,  executed  an  ordinary  zuri-^peskgi 
mortgage  in  respect  of  his  undivided  share  in  a  portion  of  the  joint 
family  property,  in  order  to  raise  money  on  his  own  account,  and  not 


tl)  1  Bom.  H.  C.  Rep.,  182.  Ante  p.  146.  (3)  2  Mad.  K.  C.  Rep.,  il6.  AnU  p.  1.44. 

(2)  1  Bom.  H.  C.  llep.,   39.  AnU  p.  145.  (4)  3  13.  W.'R.,  210.  AnU  p.  36. 
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for  tbe  benefit  of  the  family.  Can  the  nephew  of  Bhagwan  Lai 
tetbv^r  from  the  mortgagee,  without  redeeming  the  same,  posseseion 
of  tJie  mortgaged  shai^,  or  any  portion  of  it  ? 

The  following  is  the  judgment  of  the  Full  Bendi,  on  the  first 
qn6Btion>  delivered  by 

Ptocock,  G.  J, — The  parties  to  this  suit  not  having  consented 
that  this  Bench  should  decide  the  whole  of  the  case  upon  regular 
a{)^ltl>  it  is  necessary  for  ns  to  decide  the  question  which  has  been 
referred  to  ns  by  the  Division  Bench. 

The  question  is :  "A  member  of  a  Hindu  family  living  under 
the  Mit^kshar&  law,  and  having  joint  family  property,  died  entitled 
to  an  undivided  share  in  such  property,  leaving  two  widows  him 
surviving.  After  his  death,  his  widows  were  sued  in  their  represen- 
tative capacity  in  respect  of  debts  incurred  by  him  during  his  life- 
time on  his  own  account,  and  deci*ees  were  obtained  against  the 
widows.  In  execution,  an  interest  in  certain  portions  of  the  joint 
family  property,  to  the  extent  of  the  share  to  which  the  deceased 
was  entitled  in  his  life-time,  was  sold,  and  the  auction  purchasers 
obtained  possession  of  it.  Can  the  nephew  of  the  deceased,  who  is 
one  of  the  surviving  members  of  the  joint  family,  recover  posses- 
sion of  such  interests,  or  any  portion  thereof,  from  the  auction 
pwrcfaasers  ? " 

It  is  stated  that  the  widows  were  sued  in  their  representative 
dqiacity,  and  that  the  sale  took  place  under  a  decree  against  them 
in  their  representative  capacity.  We  mast  assume  that  the  sale  took 
[dace  nndier  decree  in  that  suit.  The  certificate  of  sale  simply  says 
that  tbe  rights  and  interests  of  the  widows  were  sold  ;  but  assuming 
tiiat  tlie  widows  were  sued  in  their  representative  capacity,  the  certi- 
ficate must  be  considered  to  apply  to  such  property  of  the  deceased 
flis  they  took  in  their  representative  character.  It  is  contended  that, 
under  section  208  of  the  code  of  Civil  Procedure,  the  ezecution-cre- 
difeclr  was  ^ititled  to  seize  Bhagwan's  share  of  the  tindivided  joint 
ealate  and  to  sell  it  Tbe  Section  is  as  follows  :— ''If  the  decree  be 
againist  a  party  as  the  representative  of  the  deceased  person,  and 
such  decree  be  for  money  to  be  paid  out  of  the  property  of  the  de- 
ceased person,  it  may  be  executed  by  the  attachment  and  sale  of  any 
such  property."  But  I  apprehend  that  the  meaning  of  this  is,  that 
wliere  the  decree  is  against  a  representative  of  a  deceased  person, 
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and  the  decree  is  for  money  to  be  paid  out  of  the  property  of 
the  deceased^  it  must  be  paid  out  of  such  of  the  property  of  the 
deceased  person  as  passed  to  the  representative.  If,  for  ins- 
tance, under  the  English  law,  an  executor  should  be  sued  for  a  debt, 
and  a  decree  obtained  against  him,  I  apprehend  that,  as  a  general 
rule,  you  could  not,  under  that  decree,  seize  property  which  passed 
to  the  heir,  and  not  to  the  executor. 

Whatever  may  be  the  construction  of  section  203,  the  property 
which  was  seized  in  execution  and  sold  was  not  the  property  of  the 
deceased  person  at  the  time  it  was  seized.  It  was  his  neither  legally, 
nor  equitably,  nor  had  his  heirs  any  legal  or  equitable  interest  what- 
ever  in  it. 

According  to  the  Mit&kshar^  law,  if  a  member  of  a  joint  un^ 
divided  family  dies  without  a  son,  and  leaving  a  brother,  his  widow 
does  not  take  his  share  by  descent.  If  he  leaves  a  son,  the  son  takes 
by  descent ;  but  if  he  leaves  only  a  widow,  the  survivors  take  by 
survivorship,  and  they  hold  the  property  which  they  take  by  sur- 
vivorship, legally  and  equitably  for  themselves,  and  not  in  trust  for 
the  heirs  of  the  deceased.  The  deceased's  heirs  have  no  interest 
either  legally  or  equitably  in  the  8hare  which  passes  by  survivorship 
to  the  surviving  cosharers. 

That  the  estate  survives,  and  does  not  pass  to  the  widow  by  in- 
heritance, has  been  held  by  the  Privy  Council  to  be  the  law.  They 
held  that,  in  the  absence  of  a  son,  the  share  of  a  deceased  member  of 
a  joint  family,  under  the  Mit&kshard  law,  does  not  go  to  the  widow  or 
to  the  person  who  would  be  next  heir  of  the  deceased  if  the  widow 
were  not  in  existence.  It  appears  to  me  to  be  clear  that  the  pro« 
perty  seized  was  not  the  property  of  the  deceased  in  the  hands  of  his 
widows  as  his  representatives,  nor  was  it  property  over  which  the 
widows  had  any  power  whatever,  or  with  regard  to  which  they  had 
any  legal  or  equitable  right ;  it  was  property  which  belonged  wholly, 
both  legally  and  equitably,  to  the  survivors.  If  the  deceased  had  left 
a  son,  his  interest  would  have  gone  to  the  son  as  his  heir,  and  then 
his  interest,  no  doubt,  would  have  been  assets  in  the  hands  of  the 
son  for  the  purpose  of  paying  the  fathers  debt. 

If  the  survivors  who  take  the  property  by  survivorship  are 
liable  to  pay  the  debts,  they  can  only  be  made  liable  by  a  suit 
against    them,  and   not  in  a  suit  against  the  widow&     If  survivors 
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are  liable  to  payment  of  d^bts  out  of  the  property  taken  by  sur- 
vivoi*ship,  it  is  only  just  and  reasonable  that  they  should  have  an 
opportunity  of  showing  that  no  debts  were  due.  If  they  were  sued 
for  the  debts  in  consequence  of  their  taking  the  interest  of  the 
deceased  by  survivorship,  they  might  show  that  the  deceased  left 
DO  debts. 

It  is  unnecessary  for  us  to  decide  whether,  under  a  decree 
against  Bhagwan  in  his  life-time,  his  share  of  the  property  might 
have  been  seized,  for  that  case  has  nob  arisen.  According  to  a  deci- 
sion in  Stokes'  Reports,  it  might  have  been  seized,  but  the  case  as 
against  Bhagwan  and  that  against  the  survivors  is  very  different. 
So  long  as  Bhagwan  lived,  he  had  an  interest  in  this  property  which 
entitled  him,  if  he  had  been  pleased  to  have  demanded  a  partition, 
and  to  have  had  his  share  of  the  joint  estate  converted  into  a 
separate  estate. 

The  case  of  Ishan  Chandra  Mitter  v.  Bnksh  Ali  Sowdagur* 
was  quoted  as  an  authority,  but  that  appears  to  me  to  be  a  very  dif- 
ferent c^e.  There  the  widow  was  sued.  The  plaintiff  alleged  that 
the  husband  had  died,  and  that  he  had  left  a  widow  and  a  minor  son. 
In  that  suit  the  son  being  a  minor,  the  question  was  whether  the 
decree  was  not  in  substance  a  decree  against  him  represented  by  his 
mother  as  his  guardian. 

I  think^  therefore,  that  this  property  not  being  the  property  of 
the  widows,  and  not  being  the  property  of  the  heirs  of  the  deceased, 
could  not  be  made  available  under  the  decree  against  the  widows; 
that  if  it  could  be  made  available  at  all  for  payment  of  the  debts  of 
the  deceased,  it  must  be  in  a  suit  against  the  survivors  to  charge  the 
share  of  the  deceased  in  the  joint  estate  with  the  payment  of  the 
decree,  or  by  suing  the  survivors  for  the  debt,  and  asking  to  have 
the  deceased^s  share  of  the  estate  made  available  in  the  hands  of  the 
survivors  to  the  same  extent  as  that  to  which  it  would  have  been 
made  available  if  the  deceased  had  left  a  son,  and  the  estate  had 
gone  to  him  by  inheritance. 

I  think,  then,  that  the  question  must  be  answered  in  the  affir- 
mative, that  the  plaintiff  has  a  right  to  sue  the  purchaser  under  that 
decree,  to  recover  back  the  estate,  inasmuch  as  the  property  belongs 


*  1  Mar.  Rep.  614. 
Vol.  II.  20 
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to  him^  and  the  title  of  the  defendant,  as   a   purchaser   under  the 
decree  against  the  widows,  is  an  invalid  title. 

Kemp,  /.— I  never  entertained  any  doubt  that  the  plaintiff  took 
the  estate  of  Bbagwan  Lai  in  right  of  survivorship.  My  doubt  was 
whether  he  took  the  estate  of  Bhagwan  cum  onere,  that  is  to  say, 
burdened  with  the  payment  of  Bhagwan^s  debt  or  not  ?  Unfor- 
tunately our  reference  has  been  so  worded  that  this  point,  which  is 
of  the  utmost  importance,  has  not  been  decided.  The  judgment  of 
His  Lordship  the  Chief  Justice,  though  it  approaches  the  question 
very  closely,  does  not  solve  it.  For  the  rest,  I  concur  in  the  judg- 
ment which  has  beeoi  delivered  by  the  learned  Chief  Justice. 

Jackson,  J. — I  also  concur  in  the  answer  which  it  is  proposed  to 
give  to  the  first  of  the  two  questions  refen:ed  to  the  Full  Bench. 

Mackpheraon,  J. — I  concur. 

Glover,  J, — I  am  of  the  same  opinion. 

The  following  is  the  judgment  of  the  Full  Bench,  on  the  second 
question,  deUvered  by 

Peacock,  0,  J, — (The  other  Judges  concurring).  The  first 
question  has  already  been  answered.  The  second  question  raises 
the  point  whether  a  member  of  a  joint  Hindu  family,  governed  by 
the  Mit&kshar&  law,  can  mortgage  his  undivided  share  in  a  portion 
of  the  joint  family  property,  in  order  to  raise  money  on  his  own 
account,  and  not  for  the  benefit  of  the  family.  There  are  conflicting 
decisions  upon  the  subject,  as  pointed  out  by  the  Division  Bench, 
by  which  the  question  was  referred.  The  cases  referred  to  from 
Dunbar's  Bombay  Reports,  and  that  from  the  reports  of  the  High 
Court  at  Madras,  are  in  support  of  the  affirmative.  The  case  of 
Coaaerat  v.  Svdabiirt  Perahad  Sahoo*  is  an  authority  in  support  of 
the  negative.  This  case  has  been  very  ably  argued  by  the  pleaders 
oil  both  sides ;  and  in  addition  to  the  Mit^kshar^  on  Inheritance, 
translated  by  Mr.  Colebrooke,  numerous  passages  have  been  cited 
from  the  Sanskrit  of  other  parts  of  the  Dhai^mxi  Sdatra  of  Yijnya- 
valkya,  together  with  several  cases  in  addition  to  those  referred  to 
by  the  Division  Bench.  Amongst  others,  the  pleaders,  in  support 
of  the  affirmative,  have  referred  to  the  case  of  Viraavdmi  Oramini  v. 
AyycLavdmi  Orainini.f    In  that  case  it  was  held  that,  according  to 

♦  8  W.  R.  210.    Ante,  p.  36.  +1  Mad,  H.  C.  B.  471.    AnU,  189. 
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the  Hindti  law,  as  it  prevails  iu  Southern  ludia,  one  member  of  a 
joint  Hind6  family  may  sell  his  undivided  share  of  joint  property, 
and  that  such  share  is  liable  to  be  seized  and  sold  in  execution  for 
the  separate  debts  of  the  sharer. 

The  decisions  founded  on  the  doctrine  of  the  Schools  of  Southern 
India  and  of  Bombay,  though  entitled  to  great  weight,  are  not  suffi- 
cient to  justify  this  Court,  in  a  case  governed  by  the  Mit^ksharA  law, 
in  overruling  a  long  series  of  decisions  expressly  founded  upon  that  law. 

In  Appoovier  v.  Rama  SUbha  Aiyan  and  others,*  it  was  held 
that  an  actual  partition  by  metes  and  bounds  was  not  necessary  to 
render  a  division  of  undivided  property  complete ;  but  that  when 
the  members  of  an  undivided  family  agree  among  themselves  with 
regard  to  a  particular  property,  that  it  shall  henceforth  be  the  sub- 
ject of  ownership  in  certain  definecj  shares,  then  the  character  of 
undivided  property  is  taken  away  from  the  subject-matter  so  agreed 
to  be  dealt  with  ;  and  each  member  thenceforth  has  in  the  estate 
a  definite  and  certain  share  which  he  may  claim  the  right  to  receive 

« 

and  enjoy  in  severalty,  although  the  property  itself   has  not  been 
actually  severed  and  divided. 

In  that  case,  however,  their  Lordships  stated  that  they  would 
be  unwilling  to  reverse  any  rule  of  property  which  had  been  long 
and  consistently  acted  upon  in  the  Courts  of  the  Presidency;  and 
we  must,  I  think,  be  guided  by  the  same  principle. 

Now  the  case  referred  to  in  support  of  the  negative  of  the 
question,  namely,  Cosserat  v  Sudaburt  Pershad  Sahoo,f  was  not 
the  first  case  in  which  it  was  held  that,  according  to  the  Mit&kshar£ 
law,  one  member  of  a  joint  family  cannot  alienate  his  own  share  of 
joint  family  property,  without  the  consent  of  all  the  other  members. 
That  decision  was  founded  upon  a  current  of  authorities  supported 
by  the  Vyavaathds  of  Pandits,  which  it  is  too  late  now  for  the 
courts  to  overrule,  even  if  it  were  disinclined  to  agree  in  the  prin- 
ciple established  by  thorn. 

In  Nundram  v.  Kashee  PwndeyX  the  question  was  put  to  the 
Hindu  Law  OflBcers  of  the  Court  whether  it  was  lawful,  according  to 

•  11  Moore'a  I.  A.,  75.  t  3  W.  R.,  p.  210.    Ante,  p.  36. 

t  3  Sel.  Rep.,  (1822),  232.     See  poet. 
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the  law  current  in  Tirhoot,  for  any  one  of  several  co-parceners,  to 
transfer  his  share  either  by  sale  or  ^ft ;  to  which  the  Pandits  re- 
plied that  a  gift  of  joint  undivided  property,  whetlier  real  or  per- 
sonal, was  not  valid  even  to  the  extent  of  the  donor's  share,  and 
that  tlie  property  could  not  be  sold  or  given  away,  until  it  was  defin- 
ed and  ascertained,  which  cannot  be  done  without  a  division ;  and 
they  referred  to  the  Mit^kshara,  by  which  it  was  said  that  ''parti- 
tion is  the  act  of  ascertaining  several  individual  rights/'  The  Court, 
acting  upon  that  opinion,  affirmed  the  decision  of  the  lower  court. 

Afterwards  a  review  having  been  applied  for  upon  suspicion 
that  the  Pandit  who  had  delivered  the  VyavasUid  had  been  bribed, 
a  fresh  Vyavaathd  was  called  for  from  other  Pandits  of  the  Court, 
who  answered  that  property  being  held  in  joint  tenancy  by  several 
sharers,  whether  it  be  real  or  personal,  no  one  of  the  said  sharers 
has  authority,  without  the  permission  of  the  co-sharers,  to  call  any 
part  of  the  said  property  his  share  and  to  give  it  away,  and  they 
cited  as  authorities,  first  Vydsa  in  the  Mitakshara  ; — *'  In  immovable 
property,  whether  divided  or  undivided,  all  the  sharers  share  alike  : 
among  them  one  person  cannot  sell,  mortgage,  or  give  it  away ; 
secondly,  Nareda  in  the  Dattaka  Mim^usa  : — "  Property  held  in 
common  among  many  sons  cannot,  under  any  circumstances,  be 
alienated."  Upon  considering  the  above  Vyavasthd,  the  Court  ulti- 
mately upheld,  upon  review,  the  former  decision. 

The  Vyavasthd  given  in  the  original  case  is  quoted  as  an 
authority  in  Macnaghten's  Hindi  law,  page  224,  case  XVII,  (Post). 

The  principle  of  the  above  case  was  adopted  in  the  case  of 
Sheo  Sum  Mlsser  v.  Sheo  Sahai*  decided  in  182G,  upwards  of  40 
years  ago.  In  that  case  the  Judges  of  the  Sudder  Dewanuy  re- 
corded their  opinion  as  follows : — 

•*  The  Hindu  law,  as  laid  down  in  Vyavasthds  delivered  in 
"former  cases*'  (referring  to  the  cases  above  cited),  "  does  not  per- 
mit alienation  of  lands  held  jointly  by  several  pctttidcira  or  owners 
to  be  made  by  one,  without  the  assent  of  the  others  ;  nor  indeed 
does  such  alienation  hold  good  even  for  the  aliening  partner's  indi- 
vidual share,  without  the  assent  of  the  rest." 


•  4  SeL  Rjp.  (1826),  158.    Ante,  p.  133. 


\ 
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In  a  note  to  the  last  case,  it  is  said : — ''  The  same  doctrine  was 
also  maintained  in  a  Tirlioot  case,  wherein  Rajah  Bedyanund  was 
appellant,  against  Jay  Dutt  Jh&  and  others,  respondents.  The 
Pandits  there  also  held  the  sale  of  joint  undivided  property  to  be 
invalid,  without  the  consent  of  all  the  sharers,  and  not  valid  even 
for  the  seller's  own  share  while  undivided/' 

A  Vyavasthd  similar  in  eflfect,  and  a  decision  founded  upon  a 
similar  principle,  were  given  in  1832  in  the  case  of  Jivan  Lall 
Sing  V.  Ram  Gobind  Sing."^ 

The  above  principle  was  again  acted  upon  in  Shea  Shui^  Lall 
V.  Jumun  Lallf  and  in  Muasamut  Roopa  v.  Roy  Reotee  Rumunl. 

A  similar  rule  was  followed  and  acted  upon  in  the  late  Sudder 
Court  of  the  North- Western  Provinces,  in  the  case  of  Joynarain  Sing 
and  others  v.  Roshun  Sing  and  others§ ;  and  in  the  case  of  Byj-nath 
Sing  V.  Ramessur  Dyal  and  others,  decided  in  1864,  the  same  Court 
held  that,  in  Provinces  where  the  succession  among  Hindds  is  go- 
verned by  the  Benares  Shaatras,  alienation  of  joint  property,  even 
to  the  extent  of  the  alienor^s  own  share,  is  invalid  ;  but  that  if  the 
property  be  partitioned,  the  transfer  is  legal.     (  See  Ante,  p.  147.) 

In  the  Vivdda  Chintdmani,  by  Prasanna  Kumar  Tagore,  page 
77,  it  is  hiid  down  that  ''  what  belongs  to  many  may  be  given  with 
their  assent '*  "Joint  ancestral  immovable  property  may  be  given 
with  the  assent  of  all  the  heirs.^'  "  The  assent  of  all  the  heirs  is 
required  for  a  gift  of  joint  ancestral  property,  whether  movable  or 
immovable.'* — Page  78.  '*  When  the  whole  property  is  actually 
divided,  the  individual  action  of  the  share-holders  is  valid." — 
Page  79. 

In  the  Mit&kshard  on  Inheritance,  it  is  said,  Chapter  I,  Section  1, 
Verse  30; — *' Among  unseparated  kinsmen,  the  consent  of  all  is 
indispensably  requisite,  because  no  one  is  fully  empowered  to  make 
an  alienation,  since  the  estate  is  in  common. 

I  was  at  one  time  disposed  to  think  that  as  one  of  several  mem- 
bers  of  a  joint   family   can  compel  partition  of  ancestral  property 


♦  5  Sel.  Rep.  163.  +6  Sel.  Rep.  (1837),  176. 

$  a  D.  (1658),  844.  §  2  S.  D.  A.  N.  W.  (1860),  162. 
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against  the  will  of  others  (see  Mit&ksharl^,  Chap.  I,  Section  5,  Verse 
8),  80  he  might,  without  the  will  of  the  others,  alienate  that  share  to 
which  he  would  be  entitled  upon  partition  ;  but  upon  reflection  I 
feel  that  that  opinion  cannot  be  maintained  according  to  the  true 
principle  of  the  Mit4kshar&  law.  In  the  case  of  Jppoovier  v. 
Ran'^M'Subha  Aiyan*  to  which  I  have  already  referred,  and  which 
was  a  case  governed  by  the  Mit^kshard,  the  Lords  of  the  Judicial 
Committee  say : — "  According  to  the  true  notion  of  an  undivided 
family  in  Hindu  Law,  no  individual  member  of  that  family,  whilst 
it  remains  undivided,  can  predicate  of  the  joint  and  undivided  pro- 
perty that  he,  that  particular  member,  has  a  certain  definite  share. 
"No  individual  of  an  undivided  family  could  go  to  the  place  of  re- 
ceipt of  rent,  and  claim  to  take  from  the  Collector  or  Bailiff  of  the 
rents  a  certain  definite  share.  The  proceeds  of  undivided  property 
must  be  brought,  according  to  the  theory  of  an  undivided  family^ 
to  the  common  chest  or  purse,  and  then  dealt  with  according  to  the 
modes  of  employment  of  the  members  of  an  undivided  family.  But 
when  the  members  of  an  undivided  family  agree  among  themselves 
with  regard  to  particular  property  that  it  shall  thenceforth  be  the 
subject  of  ownership  in  certain  defined  shares,  then  the  character 
of  undivided  property  and  joint  enjoyment  is  taken  away  from  the 
subject-matter  so  agreed  to  be  dealt  with,  and  in  the  estate  each 
member  has  henceforth  a  definite  and  certain  share  which  he  may 
claim  a  right  to  receive  and  to  enjoy  in  severalty,  although  the  pro- 
perty itself  has  not  been  actually  severed  and  divided." 

According  to  the  law  of  England,  if  there  be  two. joint  tenants, 
a  severance  is  effected  by  one  of  them  conveying  his  share  to  a 
stranger,  as  well  as  by  partition,  but  joint  tenants  under  the  English 
law  are  in  a  very  different  position  from  members  of  a  joint  Hindii 
family  under  the  MitAkshar^  law ;  for  instance,  if  a  Hindti  family 
consist  of  a  father  and  three  sons,  any  one  of  the  sons  has  a  right 
to  compel  a  partition  of  the  joint  ancestral  property  ;  but  upon 
partition  during  the  life  of  the  father,  his  wives  are  entitled  to 
shares ;  and  if  partition  is  made  after  the  death  of  the  father,  his 
widows  are  entitled  to  shares,  and  daughters  are  entitled  to  partici- 
pate ;  see  Mitdkshar^,  Chapter  VII.  If  partition  be  made  during 
the  life  of  the  father,  and  another  brother  is  afterwards  born,  that 


*  11  Moore's  I.  A.  57. 


Chap,  n.]         CO-PARCENER'S  POWER  OF  ALIENATION.  915 

brother  idone.will  be  entitled  to  succeed  to  the  share  allotted  to  the 
father  upon  partition. — Mit&kshar&y  Chapter  I^  Section  6 ;  but  so 
long  as  the  family  remains  joint,  and  separation  has  not  been  ef- 
fected, either  by  partition  or  by  agreement,  such  as  that  recognised 
in  the  case  above  cited  from  the  Privy  Council,  every  son  who  is 
born  becomes,  upon  his  birth  entitled  to  an  interest  in  the  undivided 
ancestral  property.  In  such  a  case,  neither  the  father,  nor  any  of 
the  sons,  can  at  any  particular  moment,  say  what  share  he  will  be 
entitled  to  when  partition  takes  place.  The  shares  to  which  the 
members  of  a  joint  family  would  be  entitled  on  partition  are  cons- 
tantly varying  by  births,  deaths,  marriages,  &c.,  and  the  principle 
of  the  Mit&kshar£  law  seems  to  be  that  no  sharer,  before  partition, 
can,  without  the  assent  of  all  the  co-sharers,  determine  the  joint 
character  of  the  property  by  conveying  away  his  share.  If  he  could 
do  so,  he  would  have  the  power  by  his  own  will,  without  resorting 
to  partition,  the  only  means  known  to  the  law  for  the  purpose,  to 
exclude  from  participation  in  the  portion  conveyed  away  those  who, 
by  subsequent  birth,  would  become  members  of  the  joint  family, 
and  entitled  to  shares  upon  partition.  "  They  who  are  bom  and 
they  who  are  yet  unbegotten,  and  they  who  are  still  in  the  wombj 
require  the  means  of  support,  no  gift  or  sale  should  therefore  be 
made.'' — Mitliksharfi,  Chap.  I,  Section  1,  Verse  27. 

The  Court  has  very  carefully  referred  to  the  passages  quoted 
from  the  Sanskrit  of  the  Dharma  Shdatra  of  Yajnyavalkya,  and  in 
addition  to  the  translation  which  was  handed  in,  they  have  had  a 
translation  made  by  Baboo  Sh&m£  Charan  Sircar,  the  chief  sworn 
interpreter  of  the  Court,  as  suggested  at  the  time  of  the  argument. 
The  Court  sees  nothing  in  those  extracts  at  variance  with  the  opinions 
above  expressed. 

We  are  called  upon  to  decide  this  case  according  to  the  Mit&k- 
shari  law  as  we  find  it,  and  not  according  to  our  own  views  of  policy. 
Whatever  our  opinions  might  be,  in  the  absence  of  the  decided 
cases  to  which  I  have  referred,  I  am  of  opinion  that  we  should  not 
be  justified  in  unsettling  the  law  by  overruling  that  current  of 
authorities  by  which,  for  nearly  half  a  century,  the  law  appears  to 
have  been  settled,  and  in  accordance  with  the  principles  of  which 
it  appears  to  have  been  generally  understood  and  acted  upon. 
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I  am  of  opinion  that  upon  the  simple  fact  stated  in  the  second 
question,  Bhagwan  Lai  had  no  authority,  without  the  consent  of  his 
<;o-sharers,  to  mortgage  liis  undivided  share  in  a  portion  of  the  joint 
family  property,  in  order  to  raise  money  on  his  own  account,  and 
not  for  the  benefit  of  the  family. 

The  facts  are  not  sufficiently  stated  to  enable  this  Bench  to  say 
whether  the  nephew  of  Bhagwan  Lai  can  recover  from  the  mortgagee, 
without  redeeming  the  same,  possession  of  the  mortgaged  share,  or 
any  portion  of  it. — Bengal  Law  Reports,  Vol.  Ill,  p.  31. 


Calcutta  H.  C. — lith  December,  1870. 

Before 

Mr.  Justice   Norman,   Officiating    Chief  Justice,  Mr.  Justice  Loch, 
Mr.  Justice  Bayley,  Mr.  Justice  Kemp,  Mr.  Justice  L.  S. 

Jackson,  and  Mr.  Justice  Mitter. 

Hanuman  Dutt  Roy,  and  another, 

versus 
Baboo  EIishen  Kjshor  Narayan  Sing. 

Accordiug  to  Saddbart  Pertdd  Sdhu  v.  Foolhdsh  Kootr*  a  sale  of  undivided  ancestral 
property  by  a  father  without  any  legal  necessity  and  without  the  consent  of  aU  the 
co-sharers,  is,  under  the  Mitdkshard  law,  invalid.  It  is  not  valid  even  as  regards  the 
father's  share.  A  son,  suing  to  set  aside  such  an  alienation,  isy  according  to  that 
case,  entitled  to  a  declaration  that  the  alienation  is  void  altogether.  The  son  suing 
in  the  father's  life-time,  on  behalf  of  the  family,  may  be  entitled  to  a  decree  for 
possession.  Upon  what  terms  that  decree  should  be  made  will,  according  to  the 
decision  in  Modhoo  Dyal  Singh  v.  Qolhar  Singh^^r  depend  on  the  equity  which  the 
purchaser  may  have  to  a  refund  of  the  purchase- money,  or  to  be  placed  in  the  posi- 
tion of  an  incumbrancer  as  against  the  joint  family  in  the  particular  case. 

The  judgments  of  the  Court  were  as  follows  : — 
Norman, '  J.,   ( Bayley,  Kemp,  Jackson  and  Mitter,  J.  J.,  con- 
curring.)— In  this  case  the  question  referred  for  the  decision  of  the 
'Full  Bench  was  this  :--(reads,) 

*  Ben.  Law  Report^  F.  B.,  p.  81.    Ante,  pp.  U9~160. 
t  9  W.  R.  511.    Ante,  p.  84. 
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It  appears  to  us  that  this  question  has  been  decided  in  the  Full 
Bench  decision  to  which  reference  is  made  in  the  order  of  the  refer- 
ring Judges. 

Sadabart  Prasad  Sahii  v.  Foolbash  Kooer*  adopts  the  rule  laid 
down  in  the  Mit£kshar&  that  the  sale  or  mortgage  of  joint  undivided 
property  is  invalid  if  made  without  the  consent  of  all  the  co-sharers, 
and  not  valid  even  for  the  seller's  own  share  when  undivided.  The 
argument  which  has  been  addressed  to  us  would  tend  to  show  that, 
if  an  alienation  is  made  by  a  father  of  joint  ancestral  property  in  a 
case  in  which  no  legal  necessity  exists,  it  might  be  treated  as  an 
alienation  of  the  father's  separate  share.  But  the  case  of  Sadabart 
Prasad  SaJiu  v.  Foolbash  Kooer  shows  that,  even  if  so  construed, 
that  alienation  is  invalid  as  against  the  joint  family.  A  son,  there- 
fore, suing  to  set  aside  such  alienation,  is  entitled  not  only  to  a  de- 
claration that  the  alienation  is  void  as  an  alienation  of  the  entire 
estate,  but  void  altogether  even  to  the  extent  of  the  share  as  to 
which  the  alienation  is  considered  to  be  established.  As  a  conse- 
quence of  that  declaration  the  son  suing  on  behalf  of  the  family 
may  be  entitled  to  a  decree  for  possession.  Upon  what  terms  that 
decree  shall  be  made,  will,  according  to  the  decision  in  Modhoo  Dyal 
Singh  v.  Golbar  Sl)igh,f  depend  on  the  equity  which  the  purchaser 
may  have  to  a  refund  of  the  purchase-money,  or  to  bo  placed  in  the 
position  of  an  incumbrancer  as  against  the  joint  family  in  the  parti- 
cular case. 

It  appears  to  me  that  there  is  no  question  raised  in  this  refer- 
ence which  has  not  substantially  been  disposed  of  in  the  two  cases 
already  decided. 

Loch,  J, — I  accept  the  conclusion  come  to  by  the  majority  of 
the  Judges  who  compose  the  Full  Bench  that  the  question  asked 
in  the  reference  has  already  been  disposed  of  in  the  Full  Bench 
judgments  mentioned  in  the  judgment  now  delivered  by  the  Full 
Bench.— Bengal  Law  Reports,  Vol.  VIII,  pp.  358—370. 


*  3  B.  L.  R.,  F.  B.  p.  81.     Ante,  p.  149. 
f  Case  No.  1198  of  1867  ;  29th  April  1868.    Ante,  p.  84. 
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Bombay  R  G  A.— 20th  &  31«^  March  &  29tA  oj  April  1878. 

Visu-DEV  Bhat,  Appellant, 
Venkatesh  SanbhIv,  Respondent 

It  U  settled  law  in  the  Presidency  of  Bombay,  thst  one  of  several  parceners  in  a  Hind4 
undivided  family  may,  without  the  absent  of  his  co-parceoers,  sell,  mortgagoi,  or 
otherwise  alienate,  for  valuable  consideration,  his  share  in  the  undivided  family 
estate,  movable  or  immovable. 

It  ii  also  settled  law  in  the  same  Presidency  that  a  share  in  the  undivided  estate  of  a 
Hind6  family  may  be  iakea  in  execution,  under  a  judgment  against  the  paroe&ar 
to  whom  such  share  belongs,  at  the  suit  of  Ids  personal  creditor. 

Where  a  Hind6  parcener  voluntarily  advanced  money  to  his  brother  and  eo-paroeaer, 
for  the  purpose  of  his  defence  against  a  charge  of  forgery,  without  any  previona  re- 
qoesty  and  merely  to  save  the  reputation  of  the  family,  the  obligation  being  no  more 
than  a  moral  oUigation,  was  held  not  to  be  a  sufficient  consideration  to  8upp(xt  an 
assignment  to  the  former  by  the  latter  of  his  share  in  the  undivided  family  estate. 

Westropp,  C.  J, — This  suit  was  brought,  in  the  Court  of  the 
Subordinate  Judge  at  Coompta,  by  the  respondent,  Venkatesh 
Sanbhdv^  against  the  appellant,  VAsu-dev  Bhat,  and  his  brother 
Munj-n&th  Bhat,  to  set  aside  an  order  made,  we  presume,  under 
Section  246  of  the  Civil  Procedure  Code,  raising  an  attachment 
obtained  by  the  plaintiff  (under  a  decree  in  a  suit  brought  by  him 
against  the  present  second  defendant,  Munj-uith  Bhat,)  against 
three  houses,  to  an  undivided  share  in  wiiich  Munj-n^th  Bhat  was 
entitled,  but  which  the  plaintiff  alleged  to  have  been,  by  deed  (ex- 
hibit 9,)  executed  shortly  before  the  attachment,  fraudulently  and 
collusively  assigned  by  that  defendant,  to  his  brother,  the  first  de- 
fendant, y&Bu-dev  Bhat 

The  Subordinate  Judge,  being  of  opinion  that  the  deed  of  sale  was 
insuflSciently  stamped,  rejected  it,  and  made  a  decree  for  the  plaintiff. 

The  first  defendant  appealed  to  Mr.  Spens,  the  District  Judge 
of  Canara,  who  held  that  the  deed  was  sufficiently  stamped,  but 
was  fraudulent ;  and  he,  accordingly,  on  that  ground,  affirmed  the 
decree  of  the  Subordinate  Judge. 

The  first  defendant  has  now  made  a  special  appeal  to  this  Court, 
in  disposing  of  which  we  must  accept  the  following  facts  as  found 
by  the  District  Judge,  viz.,  that  both  of  the  defendants  were,  at  the 
time  of  the  execution  of  the  deed  of  sale  (Exhibit  No.  9 ),  members 
of  an  undivided  family.     Finally,  the  District  Judge  found  that  the 
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''second  defendant  in  collusion  with  the  first  defendant*' executed 
the  deed  of  sale  "  in  order  to  defraud  creditor  from  whom  he  (the 
second  defendant)  had  personally  borrowed  money." 

It  was  argued  before  us  that  for  two  reasons  the  decree  of  the 
District  Judge  is  erroneous  :  first, — that  the  family  property,  or  any 
share  in  it,  cannot,  for  the  separate  debt  of  one  of  several  co-par- 
eeners  in  an  undivided  Hind6  family,  be  lawfully  taken  in  execution, 
and  thus  alienated  previously  to  partition  ;  second, — that  the  sum  of 
Rs.  3,500,  having  been  actually  paid  by  the  first  to  the  second  de- 
fendant for  his  personal  benefit  only,  was  not  properly  chargable 
against  the  family  at  large. 

With  respect  to  the  first  point,  as  a  preliminary  remark,  we 
should  observe,  that  neither  Bombay  Regulation  IV,  of  1827,  nor 
its  substitute,  the  Civil  Procedure  Code,  contains  any  exemption  of 
a  share  in  undivided  property  from  liability  to  attachment  and  sale. 

The  objection,  contained  in  the  first  point,  has  been  rested  upoa 
the  assumed  inalienability  of  the  share  of  a  member  of  a  Hindii 
family  in  the  undivided  estate  belonging  to  the  family  without  the 
assent  of  his  co-parceners. 

In  Macnagh ten's  Hind6  Law,  Vol.  I,  p.  5,  it  is  stated  that  *'  a 
co-parcener  is  prohibited  from  disposing  of  his  own  share  of  joint 
ancestral  property ;  and  such  an  act,  where  the  doctrine  of  the 
Mitdkshard  prevails  ( which  does  not  recognize  any  several  right  un- 
til after  partition,  or  the  principle  of  factum  valet,)  would  undoubt- 
edly be  both  illegal  and  invalid. 

Macnaghten  (  Vol.  I,  H.  L,  pp.  5  and  6,)  in  illustration  of  the 

more  strict  doctrine  against  alienation,  which  some  schools  of  Hindli 

Law  hold  the  &Iitjikshard  to  justify,  mentions  the  instance  of  a  deed 

ol  gift   in   Behar  (MUhild),  which   was  held  invalid  even  to  the 

-extent  of  the  donor  s  own  share.*     Other   instances,   to    the   same 

effect,    of  the  Mithila  doctrine  are  to  be  found  in  IV.  S.  D.  A.  Rep. 

jpp.  158,  160,  330 ;  V.  Ibid.  pp.  24,  163,  202;  and  VI.  Ibid.  pp.  176. 

The  passages  in  the  Mitilkshard  on  Inheritance,  from  which  this 

<9octrine  has  been  drawn,  are  in  Chap.  I,  Sec.  I,  placita  27  to  30   in- 

elosive   ( Colebrooke's  Translation,   pp.  256,257.)     Of  these,  placi- 

^um  30  is  that  most  relied  upon.     There  the  author,  explaining   the 

^  ibllowiog  passage  from  Vrihaspati  as  cited  in  the  Ratud-kara  ;— 

*  8  S.  D.  A.  Rep.  282  ind  sm  pp.  144, 145. 
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"  Separated  kinsmen,  as  those  who  are  iinseparated,  are  eqaal  in 
respect  of  immovables ;  for  one  has  not  power  over  the  whole  to 
make  a  gift,  sale,  or  mortgage" — says  it  must  be  thus  interpreted : 
"  among  uuseparated  kinsmen,  the  consent  of  all  is  indispensably 
requisite,  because  no  one  is  fully  empowered  to  make  an  alienation, 
since  the  estate  is  in  common;  but,  among  separated  kindred  the 
consent  of  all  tends  to  the  facility  of  the  transaction,  by  obviating 
any  future  doubt,  whether  they  be  separate  or  united;  it  is  not  re- 
quired, on  account  of  any  want  of  sufficient  power,  in  the  single 
owner ;  and  the  transaction  is  consequently  valid  even  without  the 
consent  of  separated  kinsmen/'  The  doctrine  of  the  May&kJia,  as 
stated  in  Chap.  IV,  Sec.  VII,  pi.  36,  37,  38,  does  not  seem  materi- 
ally to  vary  from  that  of  the  Mit&kshar&,  but  in  the  same  chapter, 
Section  I,  pi.  6,  it  is  admitted  that  ownership  is  acquired  by  co-par- 
ceners by  birth,  and  their  respective  shares  only  ascertained  by  par- 
tition; so  that  a  sale  by  a  co-parcener  of  his  share  before  partition 
could  not,  according  to  the  Mayukha,  be  regarded  as  a  sale  without 
pwnership.  See  also  SinHti  Chandrikd  (Chap.  VII,  pi.  56,  Chap. 
XV,  pi.  1 ;  Iyer's  Translations,  pp.  91  &  236,)  which  agrees  with  the 
Mit&kshar^. 

Mr.  Colebrooke,  however,  \yho  stood  first  amongst  the  authorities 
on  HindA  Law,  writing,  with  a  full  knowledge  of  those  passages,  to 
Sir  Thomas  Strange  upon  a  Madras  case  Sashachella  Pillay  v. 
Rama-samy,*  said  :  "  on  the  subject  of  the  question,  which  you 
had  lately  before  you,  I  entirely  agree  with  you,  that  a  mortgage, 
sale,  or  gift,  by  one  of  several  joint-owners,  without  the  consent  of 
the  rest,  is  invalid  for  others  shares.  In  Bengal  law,  it  is  clear, 
that  it  is  good  for  his  own  share  and  for  that  only.  In  other  pro- 
vinces, it  is  as  clear  that  the  act  is  invalid,  as  it  concerns  others* 
shares  ;  and  the  only  doubt,  which  the  subtlety  of  Hiudd  reasoning 
might  raise,  would  be,  whether  it  be  maintainable  even  for  his  own 
share,  of  undivided  property.  On  the  two  first  points,  then,  as 
stated  by  you,  the  law  is  undoubtedly  as  you  have  viewed  it.  On 
the  third  point,  I  take  the  law  to  be  that  the  consent  of  the  sharers, 
express  or  implied,  is  indispensable  to  a  valid  alienation  of  joint 
property,  beyond  the  share  of  the  actual  alienor ;    and  that  an  un- 

•  2  Madras  Notes  of  Ca.  234  &  240. 
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authorized  alienation  by  one  of  the  sharers  is  invalid^  beyond  the 
alienor's  share,  as  against  the  alienee"  (Appendix  to  2  Stra.  H.  Li 
p.  844).  In  the  case,  as  to  which  Mr.  Colebrooke  thus  wrote,  Sir 
T.  Strange  held  the  alienation  valid  as  regarded  the  alienor's  own 
share^  but  invalid  as  regarded  that  of  his  co-parcener.  As  to  another 
Madras  case,  Mr.  Colebrooke  said  :  '*  See  Mit&kshar&  on  Inheritance, 
Chap.  I,  Sec.  I,  pi.  30,  32.  None  can  dispose  of  joint  property  (es- 
pecially immovables)  without  consent  of  the  sharers."  The  alienor 
there  had  attempted  to  dispose  not  merely  of  his  own  share  in  a 
village,  but  of  the  whole  village.  Mr.  Colebrooke  continued :  "  But 
here  the  sale  appears  to  have  been  without  authority,  general  or 
special  In  setting  it  aside  on  this  ground,  equity  would  require 
redress  to  be  afforded  to  the  purchaser,  by  enforcing  a  partition  of 
the  whole,  or  a  sufficient  portion  of  it  so  as  to  make  amends  to  the 
purchaser  out  of  the  vendor's  estate.'^  Mr.  Ellis,  as  to  the  same 
case,  said  :  "  The  sale  is  valid  only  so  far  as  the  seller's  share  in  the 
property  extended"  (Appendix  to  2,  Stra.  H.  L.  349,350).  Sir 
Thomas  Strange  ( I.  Stra.  H.  L.  200)  said:  "Accordingly  it  imports 
creditors  to  take  notice  whether  the  family,  with  which  they  are 
about  to  deal  or  contract,  be  divided  or  undivided ;  and,  if  the  latter, 
at  their  peril,  to  see  that  the  transaction  be  one,  by  which  the  rest 
of  the  co-heirs  will  be  concluded ;  since  otherwise,  he  only  with 
whom  it  had  been  entered  into^  will  be  answerable  for  it^  and  not 
the  common  stock.  Such  seems  to  be  the  result  of  the  decisiong 
referred  to  below ;  of  which  those  at  Bengal  rest  upon  the  highest 
living  authority  in  Hindu  Law,  that  of  Mr.  Colebrooke,  who  upoQ 
this  point,  and  with  reference  to  a  case  at  Madras,  upon  which  he 
was  consulted,  held  '  that  the  consent  of  the  sharers,  express  or  im- 
plied^ is  indispensable  to  a  valid  alienation  of  joint  property,  beyond 
the  share  of  the  actual  alienor's,  observing,  in  the  course  of  his 
opinion,  '  that  the  only  doubt  which  the  subtlety  of  Hind^  reasoning 
might  raise  would  be  whether  it  be  maintainable  even  for  his  own, 
the  property  being  undivided."  Such  may  be  the  construction  of  a 
passage  in  the  Mit^kshard  on  the  ground  of  co-ordinate  property 
(Mitikshard  Chap.  I,  Sec.  I,  pi.  30).  But  where  each  parcener  is 
considered  to  have  vested  in  him  during  the  co-partnership,  a  several, 
though  unascertained,  right,  as  is  the  case  where  the  authority  of 
/imijbta  Vdkana  prevails,  it  is  clear  that  there  may  be  an  assign- 
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poent  before  partition  \  the  alienee  becoming  a  sort  of  tenant  in 
common  with  the  other  parceners,  admissible,  as  such,  to  his  dis- 
tributive share  upon  a  partition  taking  place ;  and  even  with  respect 
to  an  alienation  of  the  whole,  it  would  be  good  for  the  alienor's 
share,  though  for  his  attempt  to  dispose  of  more,  unwarranted,  he 
l^ould  be  liable  to  penal  consequences."  Subsequently,  at  page  202, 
Sir  T.  Strange  says:  *^In  favour  of  a  2K>ne2,^c{e  alienee  of  undi- 
vided property,  where  the  sale  or  mortgage  could  not  be  sustained 
as  against  the  family,  such  amends  as  it  could  afford  would  be  due 
out  of  the  share  of  him  with  whom  he  had  dealt ;  and  for  this  pur« 
pose,  a  Court  would  be  warranted  in  enforcing  a  partition." 

The  next  observations  of  Mr.  Colebrooke  are  of   great  import- 
ance,  and,  no  doubt,  have  much  influenced  the  Madras  and  Bombay 
Courts  in  taking  the  course  which  they  have  adopted.    He  continued 
thus :    "  It  may  be  objected  to    Vijnydneshwara  and   the  Smriti 
ChandHkd,  that  the   texts,  which  prohibit  gifts  of  any  portion  of 
joint  property,  or  of  the  whole   of   a  man's  sole   property,  thereby 
distressing  his  family,  equally  forbid  sale  and  mortgage  of  it;  so  that 
these  also  would  be  void,   although  a  valuable  consideration  have 
been  paid  and  received.     Injury  and  injustice   may,  however,  be 
prevented  by  holding  him   and  his  property  answerable  for  the  re- 
payment of  the  money  or  valuable   consideration  received  by  him  ; 
and  equity,  perhaps,  would  award  partition,  for  the  purpose  of  en- 
forcing payment  from   his  share,  thus  rendered  a   separate    one.'* 
(Here  Sir  T.  Strange  refers  by  a  foot-note  to  the  passage  in  his  work 
already  quoted  from   Vol.   I,  p.   202).   Mr.   Colebrooke  continued: 
"But  in  the  case  of  a  gratuitous  alienation,  there  are  not  the  same 
difficulties ;    and  I  apprehend  that  under  the  Hindd  law,  as  received 
among  those  with  whom   the    MitaksharA  and  Smriti   Ckandmkd 
are  the  chief    authorities,  it  must  be  held  that  the  disposal  by  will 
(considered  as  gift)  of  an  undivided  share  of  joint-property  is  not 
valid;    nor  of   any  part  of    it,  unless   for  pious  purposes,  or  other 
uses  incumbent  on  the  testator  to  provide  for,  and  falling  within 
the  exception  which  the  law  makes  to  the  general  prohibition."     As 
to  gift  see  also,  Stra.  H.  L.  261. 

The  High  Court  of  Madras  has  adopted  the  views  of  Mr.   Cole- 
brooke, Mr.  Ellis,  and  Sir  Thomas  Strange  (apd  the  decision  of  the 
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latter  at  Madras  in  Sashachella  Pillay  v.  Rama-simy,  already' 
mentioned  by  us)  as  to  the  validity  of  an  alienation,  for  valuable 
consideration,  of  the  share  of  one  of  several  co-parceners  in  a  Hind6 
undivided  family. 

In  Vira-avdmi  Ordmini  v.  A  yya-avdmi  Ordmini*  Sir  C.  Scot- 
land, C.  J.,  and  Bittleston,  J.,  held,  at  the  Original  Jurisdiction  side, 
that  one  member  of  an  undivided  family  may  alien  his  share  of  the 
family  property,  and  that  there  may  be  a  valid  sale  of  such  a  share 
upon  an  execution  in  an  action  of  damages  for  a  tort.  The  judg- 
ment, there  delivered,  shows  that  the  Supreme  Court  and  the  Sud- 
der  Dewany  Adawlut  respectively  of  Madras  had  acted  upon  the 
same  doctrine.  Frere  and  Holloway,  J.  J.,  in  Palanivelappa  v. 
Maniia'i^yf  held  that  a  sale  by  a  father  is  valid  by  Hindii  law  to  the 
extent  of  his  own  share  of  the  undivided  estate,  and  that  according 
to  the  Madras  school  there  is  no  distinction  in  this  respect  between 
a  father  and  other  co-parceners.  In  their  judgment,  they  say — 
"The  principle,  upon  which,  following  the  suggestion  of  Sir  Thomas 
Strange  and  Mr.  Colebrooke,  the  courts  have  of  late  years  satisfied 
the  contract  of  one  individual  member  out  of  the  share  which  would 
have  come  to  him  on  partition,  is  that  as  the  co-parcener  has  con- 
tracted he  ought  to  fulfil  his  contract,  that  if  he  could,  if  disposed, 
at  any  time,  according  to  the  Madras  school,  enforce  a  partition,  it 
is  only  just  that  when  he  has  incurred  an  obligation,  he  shall  not  be 
allowed  to  escape  its  effects  by  the  allegation  that  his  own  deed  was 
uUra  vires;  but  compelled  to  give  to  his  creditor  all  the  remedies 
to  which  he  would  himself  be  entitled  as  against  the  object  matter 
of  his  agreement.^' 

The  MithiU  and  Benares  Schools,  however,  interpret  the 
Vivdda'Chintdmaiii  and  the  Mit&kshar&  as  declaring  the  invalidity 
of  alienation,  for  valuable  consideration,  even  of  his  own  share,  by 
one  parcener  without  the  assent  of  the  others.  Upon  that  view, 
the  High  Court  at  Calcutta  (following  several  previous  decisions  of 
the  Calcutta  Sudder  Dewanee  Adawlut,  and  one  in  the  North- 
Western  Provinces,)  has  acted  in  cases  coming  before  it,  in  its  ap- 
pellate jurisdiction,  from  provinces  where  the  law  of  the  Mit^shar^ 

*  1  Madras  H.  C.  Report,  471.    AnU,  p.  189. 
f2  MadfM  H.  C.  Beport,  416.    Ante,  p.  144. 
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prevails. — Cosaerat  v.  Sudaburt  Pei^shad  Sahoo*  Sridaburt  PereJuid 
Sahoo  V.  Foolbash  Koer,f  and  Hanuman  Dutt  Roy  v.  Kiahen 
Kishor  Narain  SingX  both  of  which  last  decisions  were  made  by  a 
Full  Bench.  Sir  B.  Peacock,  referring  to  the  previous  decisions 
upon  that  question  at  that  side  of  India,  and  to  the  well-known 
passage  in  the  judgment  of  the  Privy  Council  in  Appoovier  v,  Rama 
Subba  Aiyarif^  said,  in  Sudahurt  Pershad  Sahoo  v.  Foolbash  Koer:\\ 
"  We  are  called  upon  to  decide  this  case  according  to  the  Mitakshara 
law  as  we  find  it,  and  not  according  to  our  own  views  of  policy. 
Whatever  our  opinions  might  be,  in  the  absence  of  the  decided 
cases  to  which  I  have  referred,  I  am  of  opinion  that  we  should  not 
be  justified  in  unsettling  the  law  by  over-ruling  the  current  of 
authorities,  by  which,  for  nearly  half  a  century,  the  law  appears  to 
have  been  settled,  and  in  accordance  with  the  principles  of  which 
it  appears  to  have  been  generally  understood  and  acted  upon,''  and 
held  accordingly  that  one  parcener  *'had  no  authority,  without  the 
consent  of  his  co-sharers,  to  mortgage  his  undivided  share  in  a  por- 
tion of  the  joint-family  property,  in  order  to  raise  money  on  his 
own  account,  and  not  for  the  benefit  of  the  family.'' 

Previously  to  adverting  to  the  Bombay  authorities,  we  may  no- 
tice that  in  a  recent  case  before  the  Privy  Council  from  Oude,  Syud 
Tuffuzzool  V.  RughoO'TUjUh  Persad,^  Lord  Justice  James,  in  giving 
the  judgment  of  their  Lordships  and  speaking  of  a  share  in  undi- 
vided Hindi!  property,  said :  **  Mr.  Leith  referred  in  his  argument  to 
the  family  property  of  Hindds,  and  urged  that  such  a  share  in  such 
property  may  be  attached  and  sold  in  execution.  No  doubt  that 
such  a  share  is  property,  and  that  a  decree-holder  can  reach  it.  It 
is  specific,  existing,  and  definite;  but  it  is  not  properly  the  subject 
of  seizure  under  this  particular  process,  but  rather  by  process  direct 
against  the  owner  of  it,  whether  by  seizure  or  sequestration,  or  ap- 
pointment of  a  receiver.  In  the  present  case  the  attachment,  as  it 
has  been  observed,  is  not  of  the  antecedent  share  in  the  undivided 
assets.  It  is  of  a  claim  under  a  future  award,  as  to  which  it  is 
wholly  uncertain,  until  the  award  be  made,  to  what  the  debtor  will 
be  entitled." 


•  8  Cal.  W.  Rep.  210.     AnU.'i^.  36.  +  3  B.  L.  Rep.  81  F.  B.  AnU,  p.  149. 

t  8  Bengal  L.  Rep.  858.     AnU,  p.  160.  §  11  Moo.  Ind.  A^p.  75. 

U  8  Bengal  L.  Rep.  45  F.  B.  f  14  Moo.  Ind.  App.  40. 
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As  a  general  propositioa^  it  is  true  that,  in  this  Presidency,  the 
Mit&kshar&,  where  not  differing  from  the  May&kka,  is  usually  fol- 
lowed by  the  courts  upon  questions  of  Hindu  law.  But  this  rule  is 
not  invariable.  The  courts  have,  in  some  instances,  declined  to  fol- 
low either  of  those  works.  The  doctrine  of  Mr.  Colebrooke,  Mr. 
Ellis,  and  Sir  Thomas  Strange,  as  to  the  right  of  alienation  for  va- 
luable consideration  by  one  of  several  co-parceners  of  his  share  in 
undivided  Hindd  family  estate  without  the  assent  of  the  others,  has 
been  here  preferred  to  that  of  the  Mithild  and  Benares  schools ;  and, 
as  a  logical  consequence  of  that  doctrine,  the  courts  have  recognized 
the  right  of  a  judgment  creditor  to  take  in  execution,  for  the  private 
debt  of  a  parcener,  his  share  in  such  undivided  property. 

Steele,  who  is  an  authority  in  this  Presidency,  seems,  at  p.  210 
of  his  work,  1st  edition,  to  take  much  the  same  view  of  alienation 
as  Strange  and  Colebrooke. 

We  have  succeeded  in  finding  only  one  case,  amongst  the  re- 
ports of  cases  in  this  Presidency,  in  which  the  non-alienability  of  a 
parcener's  share  was  maintained.     That  is  Bellojee  v.  Venkappa,'* 

In  subsequent  cases,  it  appears  that  the  Bombay  Sudder  Adaw- 
lut,  although  holding  that  the  purchaser  of  the  share  of  a  parcener 
in  Hindd  family  property  cannot,  before  partition,  sue  for  possession 
of  any  particular  part  of  that  property,  or  predicate  that  it  belongs 
to  him  exclusively,  yet  was  of  opinion  that  he  may  maintain  a  suit 
for  partition,  and  thus  obtain  the  share  which  he  has  purchased : 
Sadorsew  v.  Bapooji,^  Jiivan  v.  Ghinnoo.X 

The  High  Court  at  its  appellate  side  (Kinloch,  Forbes,  and 
Tucker,  J.  J.)  held  in  Otindo  v.  Rdm-bhatJ^  that  a  member  of  a 
Hindd  undivided  family  may  mortgage  his  own  share  of  the  family 
estate,  and  that,  if  he  were  acting  as  manager  of  the  undivided 
family,  he  may  mortgage  the  shares  of  the  other  members  of  the 
family  on  any  common  family  necessity,  or  for  the  general  benefit 
and  use  of  the  family.  The  right  of  one  member  of  an  undivided 
Hindfi  family  to  sell  his  own  share  was  maintained  by  Kinloch, 
Forbes,  and  Erskine,  J. J.,  in  Damodhar  Vithal  v.  Damodhar  Hari\\ 


•  Select  Ca.  S.  D.  A.  243.  t  4  Morris  S.  D.  A.  Rep- J^*-   ^ 

1  9  Harr  :  S.  D.  A.  Rep.  555.  §  1  Bombay  H.  C.  Rep.  39.  AnU  p.  39. 

II  Ibid.,  p.  182.  Ante  J  p.  146. 
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In  Tukd-i^aTn  v.  Bam-chandra,^  Melvill  and  Warden,  J.J., 
in  1869,  held  distinctly  that,  at  this  side  of  India,  a  member  of  an 
undivided  Hindd  family  cat),  without  the  consent  of  his  co-parceners, 
sell  his  share  in  the  undivided  property.  They  distinguished  the 
case  of  a  sale,  as  that  was,  from  the  case  of  a  gift,  which,  in  Oangu- 
bdi  V.  Rdmannd;\  it  was  held  that  a  Hindu  parcener  could  not 
make  gift  of  his  share  in  undivided  property  without  the  consent 
of  his  co-parceners.  The  case  of  a  gift  (either  testamentary  or 
inter  vivos)  is  clearly  diflferent  from  that  of  a  transfer  or  charge 
made  for  valuable  consideration;  and  we  have  already  seen  that 
Mr.  Colebrooke  distinguishes  the  former  from  the  latter.  We  are 
not  aware  of  any  instance,  at  this  side  of  India,  in  which,  without 
the  consent  of  the  heirs^  a  testamentary  gift  of  the  share  of  a  par- 
cener in  undivided  property  has  been  upheld.^  I  have  frequently 
refused  to  recognize  sucli  devises,  and  am  aware  that  other  Judges 
have  pursued  the  same  course. 

During  the  nineteen  years  and  upwards  of  my  acquaintance 
with  the  Island  of  Bombay,  I  can  affirm  that  the  right  of  a  parce- 
ner to  sell,  mortgage  or  otherwise  alien,  for  valuable  consideration, 
his  share  of  Hindu  undivided  property,  has  uniformly  been  recog- 
nized in  that  Island,  originally  in  the  Supreme  Court,  and,  since  its 
abolition,  in  the  High  Court  at  its  original  jurisdiction  side;  and 
according  to  the  tradition,  which  existed  amongst  the  senior  mem- 
bers of  the  Legal  Profession  whom  I  found  here  in  1854,  that  doc- 
trine had  been  acted  upon  in  this  Island  from  a  time  anterior  to  the 
opening  of  the  Supreme  Court  in  1824. 

In  accordance  with  that  tradition  was  the  decision  in  Maccun-' 
doss  V.  Gu7ipat'rao,§  where,  subject  to  the  claims  which  other  mem- 
bers might  have  on  the  undivided  family  estate,  the  riglit  of  one 
member  to  mortgage  his  share  was  recognized  and  that  of  the  mort- 
gagee to  maintain  a  suit  against  the  other  co-parceners  £or  partition. 

We  next  proceed  to  mention  the  authorities  here  as  to  the 
right  to  take  in  execution,  for  his  private  debt,  the  share  of  a  par- 
cener in  the  undivided  estate  of  a  HindCi  family. 


♦  6  Bombay  H.  C.  liep.  A.  C.  J.  247.  AnU,  p.  146. 
t  3  Bombay  H.  C.  Rep.  A.  C.  J.  66.  Ante,  p.  146. 
t  KoTJt.— Ace.  2.  Borr,  ft.  7,  515,  tteprint  of  1862-63. 

§  Perry'B  Or.  Ca.  143. 
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The  plaintifif  in  Sheo-chund  v.  NihaUchund*  a  suit  brought  iu 
1817,  did  not,  by  his  plaint,  venture  to  deny  tliat  his  co-parcener's 
(  DhooUubh's)  share  was  lawfully  attached,  but  sought  for  exemption 
of  his  own  share  only  from  attachment. 

In  Duyd'shunher  v.  Brij-vullubkf  an  attachment  against  a  par- 
cener's share  in  undivided  property,  was  upheld. 

Hui^'ee-dass  v.  Ohirdiir-dassX  is  another  instance  of  an  attach- 
ment against  a  parcener's  share  in  undivided  property  being  up- 
held. 

In  Ram  and  Ounesh  Sabashet  v.  Rughoo-veer,^  the  Sudder  De- 
wany  Adawlut  upheld  an  attachment  against  the  share  of  one  of 
three  co-parceners  for  his  private  debt,  and,  after  a  reference  to  the 
Shdst7'{,  laid  it  down  that  a  division  of  property  may  be  enforced  to 
satisfy  a  judgment  creditor. 

In  Suda-shew  v.  Guneah  and  Ram  Saba8het,\\  the  same  court 
permitted  an  attachment  of  the  whole  of  the  fau)ily  property,  but 
directed  that,  on  a  sale  thereof,  one-third  of  the  proceeds,  or  so 
much  of  such  one-third  as  might  be  necessary,  should  be  paid  to  the 
judgment  creditor  of  one  of  the  parceners,  and  that  the  remaining 
two-thirds  should  be  paid  over  to  the  other  two  parceners. 

The  same  doctrine  was  enforced  by  the  same  Court  in  Mulhar 
Kundo  V.  Rovjjee  and  Lnximon,^  Devi-chund  v.  Femfl/ee,** 
Jejee-bhaee  v,  Jejeebhaee^ff  Motee-ram  v.  Sham-jee,^  Bhagoo  v. 
HunumunUram.^ 

There  is  a  consistency  in  that  doctrine  with  the  liability  of  the 
deceased  father's  estate  in  the  hands  of  his  sons  or  others  to  pay 
his  creditors  as  laid  down  in  the  May6kha,  Chapter  V,  Section  4, 
PI.  14,  16,  17,  19,  and  in  the  passage  quoted  by  Sir  B.  Peacock  from 
the  Mitdkshara  on  the  payment  of  debts  published  by  Mr.  Roer  and 
Mr.  Montriou,  text  No.  51,  above-mentioned.  We  are  not,  how- 
ever, to  be  understood  as  saying  that  the  liability  amounts  to  a 
lien  (see  9  Bombay  H.  C.  Rep.  116.) 


*  1  Borr.  829. 
t  Select  Ca.  S.  D.  A.  46. 
It  1  Morris  8.  D.  A.  Rep.  18. 
••  3  MorriB  S.  D.  A.  Rep.  1. 
tX.  Ibid.  161. 


t  Select  Ca.  S.  D.  A.  43. 
§  1  MoiTis  S.  D.  A.  Rep.  9. 
H  1  Morris  S.  D.  A.  Rep.  76. 
ft  Ibid.  146. 
§§  7  Harrington*!  S,  D,  A.  Rep  135 
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On  the  principle  stare  decisis,  which  induced  Sir  Barnes  Pea- 
cock and  his  colleagues  strictly  to  adhere  to  the  anti-alienation 
doctrine  of  the  Mitdkshar^  in  the  provinces  subject  to  their  jurisdic- 
tion where  the  authority  of  that  treatise  prevails,  we  at  this  side  of 
India  find  ourselves  corapelled  to  depart  from  that  doctrine,  so  far 
as  it  denies  the  right  of  a  Hind6  parcener,  for  valuable  considera- 
tion, to  sell,  incumber,  or  otherwise  alien  his  share  in  undivided 
family  property.  The  foregoing  authorities  lead  us  to  the  conclusion 
that  it  must  be  regarded  as  the  settled  law  of  this  Presidency,  not 
only  that  one  of  several  co-parceners  in  a  Hind6  family  may,  before 
partition,  and  without  the  assent  of  his  co-parceners,  sell,  mortgage, 
or  otherwise  alien,  for  valuable  consideration,  his  share  in  the  undi- 
vided family  estate,  movable  or  immovable,  but  also  that  such  a  share 
may  be  taken  in  execution  under  a  judgment  against  him  at  the  suit 
of  his  personal  creditor.*  Were  we  to  hold  otherwise,  we  should 
undermine  many  titles,  which  rest  upon  the  course  of  decision,  that, 
for  a  long  period  of  time,  the  courts  at  this  side  of  India  have 
steadily  taken.  Stability  of  decision  is,  in  our  estimation,  of  far 
greater  importance  than  a  deviation  from  the  special  doctrine  of  the 
Mitakshar^  upon  the  right  of  alienation. 

It  remains  for  us  to  dispose  of  the  second  point,  namely :  whe- 
ther the  deed  of  sale  (exhibit  9)  was  executed  by  the  second 
defendant  to  the  first  defendant  for  valuable  consideration.  As 
already  stated  by  us,  we  must,  on  the  facts  as  found  by  the  District 
Judge,  hold  that  the  sum  of  Rs.  3,500,  the  alleged  consideration, 
was  paid  voluntarily  by  the  first  defendant  to  the  second  defendant 
without  any  previous  request  from  the  latter,  and  "  merely  to  save 
the  reputation  of  the  family."  A  moral  obligation  is  not  a  sufficient 
consideration  to  uphold  a  promise :  Eastwood  v.  Kenyon.f 

On  these  grounds,  we  affirm  the  decree  of  the  District  Judge 
with  costs,  and  with  a  declaration  that  only  the  right,  title,  and 
interest  of  the  second  defendant,  Munj-nath  Bhat,  can  be  sold  under 
the  attachment  of  the  three  houses  mentioned  in  the  plaint|  De- 
cree affirmed. — Bom.  H.  C.  Rep.  Vol.  X.,  pp.  139 — 162. 


*  The  same  law  had  been  laid  as  to  Muhammadans — 2  Morris  S.  D.  A.  Hep*  99,  276, 
284 ;  Select  Cas.  S.  D.  A.  4tf. 

t  11  Ad.  and  E.  4SS.  X  See  the  next  case. 
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Held  by  a  Full  Bench^  following  the  doctrine  laid  down  in  the 
preceding  case,  Vdsu-dev  Bhat  v.  Venkatesh  Sanhhdv,  that  a  Hindti 
parcener  may,  without  the  consent  of  his  co-parceners,  alienate  his 
share  in  undivided  family  property. — Falcirdpd  bin  Satydpd,  AppeU 
lant,     Chandpd  bin  Chanmaldpdj  Respondent. 

Tukd-rdm  v.  Rdm-chandra  (6  Bom.  H.  C.  Rep.  A.  C.  J.  247) 
approved  and  adopted.  Bajee  v.  Pandoorung  (Morris  Part  II.  93) 
disapproved. 

Bom.  H.  C.  Rep.  Vol.  X.,  p.  162. 


Calcutta,  High  Court. 

Present : 

The  Honorable  F.  B.  Kemp  and  F.  A.  Glover,  Judges. 

NuTHOO  Laul,  versus  Chedee  Shaee,  and  others. 

In  a  Buit  by  bods  and  grandson  of  one  Nirbhoy  Singh  to  set  aside  the  sale  by  Kirbhoy 
Singh  of  a  part  of  the  ancestral  estate  to  Soamber  Singh,  whose  rights  and  interests 
in  the  estate  were  purchased  at  auction  by  the  defendant  Nuthoo  Laul,  it  was  held, 
that  the  cause  of  action  to  the  sons  would  accrue,  and  limitation  run,  from  the  date 
on  which  Soamber  got  possession  from  Nirbhoy. 

HMf  that  the  consent  of  the  elder  brother  ( alone  )  would  not  make  the  transfer  valid, 
inasmuch  as  by  the  Mit^ncshartl  law  the  consent  of  all  the  share-holders  would  be 
necessary  to  the  alienation  of  his  own  share. 

Hdd  that  as  the  purpose  to  which  the  purchase-money  was  applied  was  to  meet  an 
obligation  purely  personal  to  Nirbhoy  Singh,  and  as  the  sale  in  no  way  benefited  the 
estate,  the  sale  was  illegal,  and  purchaser  had  no  right  to  a  refund  of  the  purchase- 
money. 

Olover  J. — This  was  a  suit  by  the  sons  and  grandson  of  one 
Nirbhoy  Singh  to  set  aside  a  sale  made  by  their  relative  to  the  de- 
fendant Soamber  Singh,  on  the  ground  that  it  was  effected  without 
their  consent  and  was  not  justified  by  any  such  necessity  as  the 
Hindti  law  allows. 

The  property  sold  consisted  of  a  two  anna  share  of  mouzah 
Sabaspore  and  it  is  admitted  that  it  formed  part  of  the  ancestral 
estate  of  the  family. 
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The  defendant  Nuthoo  Laul  Chowdhry,  the  purchaser  at  auctioa 
of  Soamber's  rights  and  interests  in  the  estate,  defended  the  suit 
on  the  ground,  first,  that  the  claim  was  barred  by  limitation ;  and 
second,  that  Nirhhoy  was  justified  in  selling  to  Soamber  by  reason 
of  necessity. 

It  appears  to  us  absolutely  immaterial  to  determine  the  nature 
or  extent  of  Muddun's  possession,  as  it  is  clear  from  the  record  that 
IJirbhoy  came  again  into  possession  after  the  arrangement  with 
Muddun,  and  it  was  against  Nirbhoy  that  Soamber  got  a  decree  for 
possession  in  March,  1856.  The  adverse  possession  commenced, 
therefore,  from  the  date  on  which  Soamber  got  possession  from 
Nirbhoy,  and  on  this  calculation  the  plaintiffs  are  just  within 
twelve  years. 

Then  as  to  the  necesnty  for  the  sale.  The  money  is  said  to 
have  been  raised  to  pay  a  demand  of  Government  against  Nirbhoy 
ias  security  for  the  former  of  certain  ferry  tolls.  There  is  no  denial 
on  the  part  of  the  defendant  as  to  the  purpose  to  which  the  money 
was  applied,  and  we  think  it  quite  clear  that  this  obligation  was 
purely  one  oF  a  personal  character  and  could  not  be  got  rid  of  by 
laying  it  upon  the  estate.  It  was  Nirbhoy 's  personal  liability,  and 
he  had  no  right  to  burthen  his  family  with  it.  But  it  was  agreed 
that  even  if  there  were  no  proved  necessity,  still  as  Chedee,  the 
eldest  son,  was  of  age,  when  the  transaction  was  entered  into,  and 
made  no  objection  to  it,  his  consent  to  the  sale  should  be  implied ; 
and  that  as  the  other  sons  have  allowed  many  years  to  elapse  since 
the  transfer,  they  must  also  be  considered  as  having  agreed  to  the 
fiale. 

With  regard  to  the  last  part  of  this  argument,  we  remark  that 
all  the  younger  sons  of  Nirbhoy  were  admittedly  minors  at  the  time 
of  the  sale  to  Soamber,  and  there  is  nothing  on  the  record  to  show 
that  they  have  even  now  attained  majority,  and  we  cannot  imply 
consent  under  sUch  circumstances. 

As  to  the  elder  brother  Chedee.  Even  if  it  be  admitted  that 
his  silence  is  equivalent  to  a  consent  to  the  sale,  that  consent  would 
not  make  the  transfer  valid,  inasmuch  as  by  the  Mitdkshar^  law, 
the  consent  of  all  the  share-holders  would  be  necessary  even  to  the 
alienation  of  his  own  share. 
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Then  as  to  the  refiind  of  the  purchase-money.  It  has  been 
ruled  by  the  Full  Bench  in  the  case  of  Madhoo  Dyal  versus  Qolbar 
Singh  and  others  ( IX  Weekly  Reporter  511"*),  that  there  must  be 
proof  of  certain  circumstances  before  a  purchaser  can  have  an 
equitable  right  to  compel  a  refund,  and  these  circumstances  are 
stated  to  be  that  the  purchase-money  went  to  the  benefit  of  the 
estate,  and  that  in  that  way  the  sons  got  a  direct  advantage  from  it. 
In  this  case,  as  we  before  remarked,  money  paid  by  Soamber  was 
applied  by  Nirbhoy  to  his  own  personal  necessities,  and  in  no  way 
benefited  his  estate ;  and  as  Soamber,  if  he  were  in  possession, 
would  have  no  right  to  a  refund,  neither  can  Nuthoo  Laul  have  such 
right,  as  he  can  stand  in  no  higher  position  than  the  party  whose 
interests  he  purchased. 

Nor  can  he,  we  think,  retain  possession  of  Nirbho/s  share,  nor 
get  back  such  portion  of  the  purchase-money  as  would  be  represent- 
ed by  that  share,  inasmuch  as  the  estate  being  joint  and  undivided, 
Nirbhoy  had  no  right  to  burthen  or  alienate  even  his  own  share 
without  the  consent  of  all  his  co-sharers.  The  ruling  of  the  Full 
Bench  in  the  case  of  Mussummat  Fhool-basoo  Kower  versus  Mus* 
summat  Farbutty  Kower  dated  the  30th  of  July  18G9,  disposes  of 
this  point  adversely  to  the  defendant. 

Neither  can  we  take  cognizance  of  the  fact  of  the  defendant's 
being  an  innocent  auction-purchaser.  He  had  every  opportunity  of 
making  enquiry  and  must  have  known  the  extreme  danger  of  pur* 
diasiDg  an  interest  which  had  been  originally  bongbt  from  a  single 
member  of  a  joint  undivided  iamily  being  under  the  Mitilksharft  law* 

The  order,  therefore,  we  make  in  this  case  is,  that  the  plaiotsfTs 
suit  to  have  the  sale  to  Soamber  set  aside  as  illegal  be  decreed  as 
regards  all  the  oo-sbarers,  and  that  Uie  Additional  Judge's  order 
regarding  the  leiention  by  the  defendant  of  Nirbbo/s  share  and  the 
xefand  of  pordiase-money  by  Cbedee  be  set  aaide. — SL  W.  B. 
V<i  m,  p.  ««.— B.  Lu  Bep.  VoL  IV,  a.  c.  p.  15. 


Jale,]«SeUI. 
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Calcutta,  H.  C.—The  IZth  of  Marck,  1875. 

Present : 

The  Hoa'ble  J.  B.  Phear  and  G.  G.  Morris^  Judges, 
Oases  Kos.  11, 32,  and  49  of  1873. 

Jtegular  Appeals  from  a  decision  passed  by  the  Ist  SiibordinaU 
Judge  of  Bhaugulpore,  dated  the  27th  of  September,  1872. 

MUDDUN  GoPAL  LAUi  and  others,  (Defendants,)  Appellants, 

versus 
MussAMAT  GowRUN-BUTTY  and  Others,  (Plaintiffis,) 

Respondents. 

Th«  interest  which,  uader  the  MitaflmhartL  law,  a  son  acquires  in  the  ancestral  property 
of  his  father,  by,  and  in  the  event  of,  being  bom,  is  of  the  nature  of  an  inheritance 
and  remains  liable  to  the  payment  of  the  personal  debts  of  the  father,  even  though 
sabsequeatly  contracted,  in  the  same  way  as  the  entire  property  would  have  been, 
had  the  son  iiot  been  bom ;  except  only  in  the  case  in  which  those  debts  are  illegal, 
or  were  contracted  for  an  immoral  purpose. 

Accordingly  any  disposition  of  the  property  which  is  reasonably  made  by  the  lather, 
for  the  purpose  of  discharging  a  debt  of  the  father's,  which  does  not  fall  within  the 
exception,  is  one  of  those  spoken  of  and  authorised  as  **  unavoidable"  by  the  ICitik- 
shar^  Chap.  I,  See.  I,  paras  28  &  29. 

Phear,  J. — It  appears  to  be  admitted  that  Shib  Narain  Singb, 
the  first  defendant,  and  his  elder  son,  the  second  defendant,  and  hia 
younger  sons,  the  minors,  plaintiffs,  together  constitute  a  joint 
family  living  in  commensality  under  the  Mit&kshar&  law,  and  in  the 
joint  enjoyment  of  the  property  which  i^  the  subject  of  suik 

With  regard  to  aU  three  appellants,  it  may  be  reckoned  as  cer- 
tain from  their  written  statements  and  from  the  evidence  that  they 
knew  the  joint  family  consisted  of  more  members  than  Sbib  Narian 
and  Amur  Pershad,  but  they  advanced  money  to,  and  dealt  with, 
Shib  Narain  and  Amur  Pershad  as  being  the  only  adult  members 
of  the  family;  and  they  were  ultimately  content  to  take  such  se- 
curity for  repayment  of  the  money  as  Shib  Narain  and  Amur 
Pershad  alone  could  give  them  in  the  shape  of  a  mortgage  for  charge 
upon  the  family  property. 
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Consequently,  the  three  cases  may  be  summarized  thus; — In 
that  of  Muddun  Gopal  the  plaintiffs  father  and  elder  brother  mort- 
gaged 8  annas  of  the  joint  property  to  Muddun  Gopal  in  consider- 
ation of  a  loan  of  money  which  was  wanted  for  a  family  purpose. 

In  those  of  Girdharee  Lall  and  Poosuu  Lall,  putting  them  at 
their  highest,  the  plaintiffs  father  and  elder  brother  mortgaged 
8  annas  of  the  joint  property  in  order  to  prevent  the  sale  of  that 
property  at  the  instance  of  Girdharee  Lall  and  Poosuu  Lall  in  exe- 
cution of  decrees  which  those  persons  had  respectively  obtained 
against  the  father  and  eldest  son  personally. 

The  plaintifiTs  case  then  is  reduced  to  this,  namely,  are  the 
minor  sons,  the  plaintiffs,  entitled  to  insist  on  partition  of  the  joint 
property  and  to  obtain  their  shares  of  the  joint  property  free  of  these 
mortgages  ?  In  a  late  case  reported  in  XX  Weekly  Reporter,  336,* 
we  had  occasion  to  discuss  the  first  part  of  this  question  at  con- 
siderable length,  the  result  at  which  we  arrived  was  that  the  sons 
could  at  any  time  during  their  father's  life  call  upon  him  to  pai'tition 
the  anctsiral  property.  And  as  to  the  2nd  part  of  the  question,  it 
was  also  made  clear  in  the  course  of  the  discussion  that  under  the 
Mit&kshar&  law,  the  occurrence  of  the  birth  of  a  son  had  the  effect 
of  limiting  the  father's  power  of  disposition  over  ancestral  property. 
While  he  could  before  the  birth  of  a  son  deal  with  it  as  sole  owner, 
after  that  event  he  becomes  in  a  certain  sense  subject  to  the  control 
of  his  son  who  by  birth  becomes  co-owner  with  him, — with  this 
further  condition,  however,  that  during  the  minority  of  bis  son  he 
has  an  absolute  discretion  within  certain  limits. 

Those  limits  are  prescribed  in  paragraphs  28  and  29  of  Sec.  i. 
Chap.  I,  M!itdkshar&.  They  are  expressed  no  doubt  in  these  para- 
graphs in  somewhat  general  terms,  and  this  court  is  constantly 
called  upon  to  decide  whether  a  given  case  comes  within  them  or 
not.  The  judgment  of  the  Privy  Council  in  Honooman  Pershad 
Pandey's  case  (  VI  Moore's  Indian  Appeals  )  has  been  applied  by 
analogy  and  considered  to  furnish  a  guiding  principle  upon  this 
point.  Since,  however,  the  present  appeal  first  came  before  this 
court,  a  decision  has  been  passed  by  the  Privy  Council,  which  ia 
even  more  immediately  relevant,  namely,  the  decision  reported  in 
XXII  Weekly  Reporter,  56. t 

m    %  '  •  <  '  ..11  _ 

*  See  post,  pagea  181  k  182.  f  See  AnU,  page  72. 

Vol.  IL  23 
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According  to  that  decision  as  we  understand  itj  the  interest 
which  under  the  Mitakshar^  law  a  son  acquires  in  the  ancestral 
property  of  his  father,  by,  and  in  the  event  of,  being  bom,  is  of  the^ 
nature  of  an  inheritance,  and  remains  liable  to  the  payment  of  the 
personal  debts  of  the  father  even  though  subsequently  contracted  in 
the  same  way  as  the  entire  property  would  have  been  liable  had  the 
son  not  been  born,  except  only  in  the  case  where  those  debts  are 
illegal  or  were  contracted  for  an  immoral  purpose.  The  judgment 
says  expressly  the  interest  of  the  ''  sons,  as  well  as  the  interest  of 
the  fathers  in  the  property,  although  it  is  ancestral,  is  liable  for  the 
payment  of  the  father's  debts." 

It  would  therefore  seem  to  follow  that  any  disposition  of  the 
property,  which  is  reasonably  made  by  the  father  for  the  purpose 
of  discharging  a  debt  of  this  kind,  i.  e,,  a  debt  of  the  father's  which 
does  not  fall  within  the  exception,  is  one  of  those  spoken  of  and 
authorized  as  *'  unavoidable"  by  paragraphs  28  and  29,  Section  i, 
Chapter  I,  Mit£kshar^. 

The  debt  being  of  such  a  nature  that  the  property  is  ultimately 
liable  to  discharge  it,  the  alienation  of  that  property,  whether  by 
mortage  or  sale  by  the  father  upon  reasonable  terms  for  the  purpose 
of  discharging  the  debt,  must  be  substantially  an  unavoidable  tran- 
saction. 

In  the  case  of  Muddun  Gopal,  the  debt  was  incurred  for  a 
family  purpose ;  and  in  the  other  two  cases,  they  were  debts,  the 
reality  of  which  has,  so  to  speak,  been  guaranteed  by  a  decree.  It 
must  be  taken,  as  long  as  those  decrees  are  unimpeached,  that  there 
really  was  a  debt  from  the  father  and  his  eldest  son  to  Poosun  Lall 
and  Girdharee  Lall  respectively.  The  debts  then  being  apparently 
real  debts,  and  not  of  an  immoral  chai^cter,  and  one  of  them  being 
incurred  for  a  family  purpose,  it  follows  that  they  were  of  such  a 
nature  that  the  joint  property  of  the  family  was  liable  to  meet  them. 
And  that  therefore  the  mortgages  which  the  father  has  made  for 
the  purpose  of  securing  these  debts  to  the  defendants,  appear  upon 
the  authorities  which  have  been  quoted  to  be  good  incumbrances 
upon  the  joint  estate,  and  valid  against  the  claims  of  the  minors, 
the  plaintiffs. 

We  thus  think  that  while  the  plaintiffs  are  no  doubt  entitled 
to  have  a  partition  of  the  property,  the  partition  must  be  subject 
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to  the  mortgages  of  the  three  appellants  to  the  extent  of  8  annas 
of  the  entire  property. 

The  appellants  are  entitled  to  their  costs ;  but  as  we  cannot 
give  a  decree  making  the  minors  pay  the  costs,  these  costs  will  be 
declared  a  charge  upon  the  property. — S.  W.  Rep.  Vol  XXIII^ 
pp.  365—367. 


Agra,  S.  D.  A.— The  let  of  June,  1864. 

Present : 

J.  H.  Batten,  Esq.,  and  C.  K.  Lindsay,  Esq.,  Offg.  Extra  Judges. 

Case  No.  85  of  1863. 

Baboo  Ajoodhia  Singh  and  others,  ( PlaintifiEs, )  Appellants, 

versus 
Baboo  Sumbut  Singh,  ( Defendant, )  Respondent. 

Held  tliat  a  Hindd  in  sole  proprietary  possession  of  a  share  in  an  estate,  which  has 
been  partitioned,  in  the  absence  of  male  issue,  may  alienate  his  property  as  he  pleases. 

Held,  also,  that  in  this  suit  the  alienation  was  made  bond  Jide,  and  for  valuable  conn* 
deration. 

This  is  a  suit,  in  formd  pauperis  for  a  declaration  of  a  proprie- 
tary title  in,  and  for  possession  of^  certain  shares  in  21  villages  named 
in  the  plaint,  and  to  set  aside  five  deeds  of  sale  whereby  the  said 
property  was  conveyed  to  the  defendant  by  Baboo  Inder-dawun 
Singh^  deceased;  also  to  recover  mesne  profits  amounting  to 
Rs.  45,693, — total  value  of  the  claim  Rs.  47,857. 

The  plaint  sets  forth  that  the  litigants  are  the  descendants  of  a 
common  ancestor^  who  acquired  the  property  in  dispute ;  that  the 
property  is  a  joint  undivided  estate,  and  that  Inder-dawun,  under 
these  circumstances,  was  not  competent  to  alienate  it.  It  is  con- 
tended that  the  alienation  was  not  a  bond  fide  sale  of  property  for 
valuable  consideration,  and  that  at  the  period  of  the  execution  of 
the  deeds,  Inder-dawun  was  not  sane,  he  being  afflicted  with  a 
disease  which  rendered  him  incompetent  to  think  and  act  for  himself. 

The  defence  set  up  is,  that  Inder-dawun  at  the  period  of  the 
sale  was  well  able  to  conduct  his  affairs,  and  that  the  property  being 


190  PRECEDENTS  OF  [  Book  i. 

Lis  divided  share  of  the  ancestral  estate,  he  was  competent  to  alie- 
nate it  to  whom  he  pleased,  he  having  no  male  issue.  The  sale  was 
bond  fide  for  valuable  consideration.  The  Lower  Court  has  decided 
against  the  plain tifi&. 

Judgment — 

There  are  three  issues  for  determination  in  this  case  : — • 
let. — Was  the  property  in  dispute  part  of  a  joint  undivided  es- 
tate, or  was  it  the  separate  divided  share  of  the  deceased  Inder- 
dawun  ? 

2nd. — Was  Inder-dawun  in  his  right  mind  when  he  made  the 
alienation,  and  was  he  legally  competent  to  execute  a  deed  of  sale  ? 
3rd. — Was  valuable  consideration  given  for  the  property  ? 
Regarding  the  first,  there  is  incontestable  documentary  and   oral 
evidence  that  the  plaintiff  Ajoodhia  Singh  and  Inder-dawun   Singh 
partitioned  off  their  ancestral  shares,  and  held  separate  possession  of 
the  land  so  divided.     In  fact  the  Counsel  for  the  appellants  had  not 
a  word  to  say  on  the  point,  for  the  Government  records,  and  Ajoo- 
dhia's  petition  dated  1st  February  1849,  precluded  any  argument. 
The  non  payment  of  the  consideration,  and  the  incompetency  of  the 
deceased  Inder-dawun,  by  reiison  of  disease,  to  execute  the  deeds^ 
are  the  points  in  favor  of    the  plaintiffs  upon  which  their  Counsel 
rely.     Now,  we  observe  that  there   is   no   proof   that  Indey-dawua 
was  so  ill  that  he  could  not  exercise  his  faculties.     On  the  contrary, 
there  is  good  evidence  for  believing  that,   though  suffering  from  a 
severe  disease,  he   was  fully   able  to  use  his  mental  faculties.     The 
disease  was  not  of  a  nature  to  prevent  the  free  exercise  of  the  men- 
tal faculties,  though  very  likely  it  did  materially  affect  his  physical 
powers.     Moreover,   Inder-dawun  lived  about  15  months  after  the 
execution  of  the  deeds.    Had  they  been  collusively  prepared  without 
his  knowledge,  he  certainly,  during  that  term,   would  have  heard 
about  the  fraud.     But  so  far  from  being  a  collusive  transaction,  it  is 
on  record  that  Inder-dawun  petitioned  the  Collector  for  the  mutation 
of  names  in  favor  of  Sumrut  Singh,  and   presented  himself  to  the 
Tehseeldar  who  had  been  directed  to  verify  the  petition. 

We  have  no  doubt  that  Inder-dawun  did,  of  his  own  free  will, 
convey  the  property  to  the  defendant.  Then,  as  to  the  consideration, 
the  property  was  conveyed  to  the  defendant  for  Rs.  50,000.     Part  of 
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the  consideration  was  paid  in  cash^  part  was  set  off  against  old  debts 
due  to,  or  on  account  of,  the  defendant,  and  other  claims  on  the 
seller.  Rs.  7,200  were  paid  off  in  cash.  We  think  there  is  sufficient 
evidence  proving  the  payment  of  valuable  consideration ;  and  even 
supposing  that  the  whole  sum  of  Rs-  50,000  was  not  paid,  such  fact 
would  be  no  bar  to  the  validity  of  the  sale. 

In  the  fourth  plea,  the  appellants  urge  that  a  childless  Hindti 
cannot  alienate  his  property  when  a  legal  heir  is  present. 

The  assertion  is  true  as  regards  undivided  joint  property,  but 
when  a  partition  of  land  has  taken  place,  a  several  right  arises  ac- 
cording to  the  doctrine  of  the  Mitdk^hari,  current  in  these  provinces, 
and  the  Counsel  for  the  Appellants  has  verbally  allowed  that  the 
plea  is  weak,  for,  if  the  consideration  be  proved,  the  alienation,  it  is 
granted,  is  not  contrary  to  Hindd  Law. 

We  do  not  think  that  the  non-production  of  the  deeds  of  sale,  or 
the  non-registration  of  such  important  deeds,  materially  affect  the 
issue  of  the  case. 

The  appellants  on  their  pleadings  allow  that  the  deeds  were 
executed,  but  contend  that  they  are  false  document3. 

Now  we  fail  to  perceive  that  the  production  and  inspection  of 
these  documents  would  have  proved  their  falseness.  It  is  fairly 
presumable  that,  had  the  documents  been  producible  the  defendant 
would  have  filed  them  in  Court. 

We  affirm  the  decision  of  the  Lower  Court,  and  dismiss  this 
appeal  with  costs. — Agra.  S.  D.  A.  Dec,  for  1864,  p.  545. 


Jlam-anoograh  Sing,  the  kaHd  of  a  Hind6  family,  governed 
by  the  Mitdkshar^  law,  living  with  his  two  sons  Maha-beer  Persad 
and  Sheo-nundun  Persad  in  joint  enjoyment  of  the  family  property, 
took  a  loan  from  certain  persons,  and  executed  to  them  a  mortgage 
by  a  bond  of  the  joint  family  property*  The  bond-holders  obtained 
a  decree  on  their  bond,  in  execution  of  which  they  caused  the  pro- 
perty to  be  sold,  and  themselves  became  the  purchasers.  Sheo- 
nundun  Persad  was  a  minor  at  the  time  of  the  alienation.  In  a 
suit  by  Maha-beer  Persad  on  behalf  of  himself  and  Sheo-nundun 
Persad  to  set  aside  the  alienations — on  the  ground  that  it  had  been 
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made  without  their  consent  and  without  legal  necessity,  the  court 
found  that  Maha-beer  Persad  had  taken  such  a  part  in  the  transac- 
tions leading  to  the  alienation  as  made  him  a  consenting  party  to  it ; 
that  there  was  no  legal  necessity  for  the  alienation ;  and  that  Sbeo- 
nundun  being  a  minor^  the  alienation  was  not  th6  joint  act  of  all 
the  members  of  the  family. 

Held,  that  under  these  circumstances  the  alienation  fail^  to 
convey  to  the  purchasers  either  the  entirety  of  the  property  or  any 
share  or  interest  in  it>  and  Sheo-nundun  was  entitled  to  have  it  set 
aside.  In  ordering  the  alienation  to  be  set  aside,  the  court  in  the 
interest  of  the  minor  son,  and  favoring  the  equity  the  purchasers 
clearly  had  against  Ram-anoograh  Singh  and  Maha-beer  Persad 
directed  that,  on  recovery  of  the  property,  it  would  be  held  and 
enjoyed  in  defined  shares,  and  that  the  shares  of  Ram-anoograh 
Singh  and  Maha-beer  Persad  should  be  jointly  and  severally  subject 
to  the  lien  thereon  of  the  purchasers  for  the  repayment  of  the  ]oan 
to  Bam-anoograh  Singh. 

So  long  as  a  Hindii  family  under  the  Mit^kshara  law  is  living 
in  the  enjoyment  of  the  family  property,  without  having  come  to  an 
JEictual  partition  among  themselves  of  that  property,  or  an  ascertain- 
ment and  partition  of  their  rights  in  it,  no  member  of  the  family 
has  any  separate  proprietary  right  therein  which  he  can  alien  ot 
incumber.  The  property  can  only  be  alienated  by  the  joint  act  of 
aU  the  members  express  or  implied;  or,  in  case  of  justificable  family 
necessity,  by  the  kartd  alone. 

Upon  a  partition  of  ancestral  property  between  a  father  and 
his  sons  during  the  life-time  of  the  father,  the  mother  is,  under  the 
Mitdkshari  law,  entitled  to  a  share. — Maha-beer  Persad  v.  Ram  Yad 
Singh  and  others  *—B.  L.  R.  Vol.  XII,  p.  90.— S.  W.  R.  Vol.  XX, 
page  336. 


■- .  t 


^  Thid  declBion  is  given  iu  extenso  in  the  Book  on  Partition. 
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Calcutta  H.  C.—The  11th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice, 
and  the  Hon'ble  Q.  Loch,  Judge. 

Case  No.  228  of  1865. 

Rajaram  Tewaree  and  others,  ( Defendants, )  Appellants, 

veraiia 
LuCHMUN  Pebshad  and  others,  ( Plaintiffs,) 

Respondents. 

Plaintiff,  on  behalf  of  himself  and  his  minor  brother,  as  sons 
and  heirs  of  Jeetun  Lall  deceased,  sued  to  recover  possession  of 
certain  lands  being  ancestral  property,  by  reversal  of  certain  deed^ 
of  absolute  and  conditional  sale  alleged  to  have  been  executed 
without  any  necessity.  The  deeds  were  executed  by  Jeetun  Lall 
and  his  brother  O,  but  the  plaintiffs'  claim  was  confined  to  the  one- 
half  share  alleged  to  have  belonged  to  their  father  Jeetun  LalL  The 
property  was  subject  to  the  Mit£kshar&  Law. 

Held,  that  as  the  family  was  not  separated,  nor  the  property 
partitioned,  the  suit  should  have  been  brought  by  all  the  joint 
owners  to  set  aside  the  deed  as  to  the  charge  created  by  O,  as  well 
as  to  the  charge  created  by  Jeetun  Lall. 

Held,  that  if  plaintiffs'  case  were  sustainable  in  other  respects, 
it  would  be  necessary  to  try  the  issue  whether  the  persons  who 
advanced  the  money  did,  after  due  enquiry  into  the  necessities  of 
the  father  and  uncle,  act  honestly  in  the  belief  that  a  sufficient 
necessity  existed  for  taking  up  the  money  for  the  benefit  of  the 
family. 

Held,  that  if  a  larger  sum  was  borrowed  or  raised  than  was 
legally  necessary,  or  a  larger  portion  of  the  estate  mortgaged  or 
sold  than  was  necessary  to  raise  the  sum  legally  necessary,  the 
vendees  or  mortgagees  would  be  entitled  to  a  charge  upon  the  lands 
mortgaged  or  sold  to  the  extent  of  the  money  required  and  taken 
up  for  purposes  recognized  by  Hindu  Law. 

In  a  case  where  the  plaint  sought  to  set  aside  the  deed  in  toto, 
on  the  ground  that  the  whole  of  the  money  was  used  by  the  father 
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for  bis  own  extravagance,  the  Court  might,  upon  the  defendants 
establishing  a  necessity  for  part  of  the  loan,  decree  that  the  deed 
should  be  set  aside,  and  the  plaintiflf  recover  possession,  upon  his 
paying  the  amotint  which  was  legally  taken  up  for  necessary  pur- 
poses, or  that  the  deed  should  be  set  aside  in  proportion. — S.  W.  R. 
Vol.  XII,  c.  r.  p.  478. 


It  is  incumbent  on  the  vendee  or  mortgagee  to  give  proof  not 
only  of  the  consideration  money  for  the  sale  or  mortgage  having 
been  hondfide  advanced  in  discharge  of  an  antecedent  debt,  but 
also  of  an  enquiry  productive  of  results  which  warranted  his  reason- 
ably believing  that  such  debt  was  a  family  obligation,  and  the  salei 
or  mortgage  a  prudent  arrangement  for  its  discharge. — Taravana 
Tevan  v.  Mulayi  Ammal  Tii^malae  Ouandan, — Mad.  H.  C.  Rep. 
Vol.  VI,  p.  371. 

By  Hindi]  law  the  burthen  of  showing  what  separate  property 
consists  of  lies  upon  the  person  who  alleges  the  property  to  be 
separate. 

A  person  lending  money  on  the  security  of  the  property  of  au 
undivided  family  is  bound  to  make  enquiries  as  to  the  necessity 
that  exists  for  such  loan.  If  he  lends  the  money  after  reasonable 
enquiry,  and  bond  fide  believing  it  will  be  properly  expended,  he  is 
not  bound  to  see  to  the  application  of  it.  The  rule  is  the  same 
whether  all  the  members  of  the  family  are  adults  or  minors. — Gane 
Bhive  Parab  et  aL  v.  Kane  Bhive  et  aZ.— 4  Bom.  Rep.,  a.  c.  j, 
page  169. 

When  a  person  who  claims  property  on  the  allegation  that  he 
purchased  it  from  a  person  to  whom  it  exclusively  belonged,  fails  to 
prove  that  the  property  was  the  separate  property  of  his  vendor,  be 
cannot  have  a  decree  for  the  share  of  the  property  to  which  his 
vendor  was  entitled  as  a  member  of  a  joint-family. — Gour  Behary 
Ram  Bhugut  v.  Sheo  Ruttun  Coonwur  and  others. — S.  W.  Rep. 
Vol.  X,  p.  243. 
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Admitted  legal  opinions. 

The  Mle  by  the  managing  partner  of  an  entire  estate  is  valid  in  a  case  of  neoessitj. 

Q.  There  were  three  uterine  brothers  ia  joint  possession  of 
some  ancestral  landed  property.  One  of  them  staid  at  home  to 
conduct  the  affairs  of  the  family,  and  superintend  the  estate,  and 
the  other  two  proceeded  to  a  foreign  country  to  obtain  oflSce.  In 
this  case,  is  the  brother,  who  manages  the  estate,  entitled  to  sell  or 
mortgage  the  property  for  a  certain  term,  while  the  other  brothers 
are  at  a  distance  ? 

R  If  two  of  the  three  associated  brothers,  having  left  a  brother 
at  home  to  manage  their  joint  property,  proceeded  to  a  distant 
country  to  obtain  office^  the  managing  brother  may  mortgage  and 
sell  the  whole  or  a  part  of  the  undivided  patrimonial  property  for  the 
support  of  the  family  and  religious  purposes^  even  though  there 
be  no  consent  on  the  part  of  his  co-parceners  ;  in  like  manner  as 
he  may,  without  his  brothers*  sanction,  dispose  of  his  own  share  for 
the  maintenance  of  his  own  dependants.  This  is  conformable  to 
the  Ddyar4)hdga,  Ddyorkrama'Sangrahaf  and  other  legal  authori- 
ties.* 

AuthoHties. 

"But  if  the  family  cannot  be  supported  without  selling  the 
whole  immovable  and  other  property,  even  the  whole  may  be  sold  or 
otherwise  disposed  of/' — VrihcU  Menu.  "The  support  of  persons, 
who  should  be  maintained,  is  the  approved  means  of  attaining 
heaven :  but  hell  is  the  man's  portion,  if  they  suffer.  Therefore  (let 
the  master  of  a  family)  carefully  maintain  them."  This  is  the 
doctrine  contained  in  the  Ddyorbhdga. 

"  Should  even  a  slave  make  a  contract  in  the  name  of  his  absent 
master  for  the  behoof  of  the  family,  that  master,  whether  in  his 
own  country  or  abroad,  shall  not  rescind  it'' 

''  The  term  '  contract'  means  sale  and  the  like." — Ddya-hrama^ 
aangraha. 

"  But,  at  a  time  of  distress,  for  the  support  of  his  household, 
and  particularly  for  the  performance  of  religious  duties,  even  a  single 
co»parcener  may  give,  mortgage,  or  sell  the  immovable  estate." 

•  Namely,— the  Vwdda-Chintdmani  and  other  authorities  ounwst  in  the  Hithila. 
Beoaies  and  other  achooik 

Vol,  U  34 
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"  If  a  debt  be  incurred  by  a  slave  for  the  support  of  the  family 
of  his  master,  it  must  be  discharged  by  the  master."  This  is  the 
opinion  of  the  author  of  the  Vivdcta'Chintdnmni. — Macn.  H.  L. 
Vol.  II,  Chap.  XI,  Case  x. 


According  to  the  law  aa  current  in  Orissa,  the  sale  of  a  portion  of  joint  properij  £■ 
Toid. 

Q.  A  family,  consisting  of  three  brothers,  held  a  patrimonial 
landed  estate  in  joint  tenancy,  the  eldest  of  whom,  without  coming 
to  a  partition,  sold  a  moiety  of  the  estate,  with  the  consent  of  his 
youngest  brother,  but  without  the  consent  of  the  second  brothei:. 
In  this  case,  is  the  eldest  brother  competent  to  sell  such  property ; 
and  if  it  be  sold,  is  the  sale  good  and  valid,  according  to  the  law  as 
current  in  Orissa  ? 

It.  The  eldest  brother  is  incompetent  to  sell  one-half  of  the 
joint  patrimonial  real  estate  without  coming  to  a  partition,  or  defin- 
ing his  legal  share,  having  only  the  sanction. of  his  youngest  brother; 
and  the  sale  in  such  case  is  null  and  void. — Zillah  Midnapore^ 
March  15«A,  1813.— Macn.  H.  L.  Vol  II,  Chap.  XI,  Case  xvL 


A  sale  'by  one  partner  of  an  undivided  estate,  if  justified  by  necessity,  is  good  tod 
binding'upon  the  other  partners. 

Q.  A,  B,  and  C  are  three  brothers,  proprietors  of  an  undivided 
landed  estate.  A  dies,  leaving  a  son  D ;  B  dies,  leaving  a  son  E ; 
and  C  dies,  leaving  a  son  F.  F  dies,  leaving  four  sons.  On  the 
death  of  A,  the  estate  Was  registered  in  the  name  of  D  ;  and  dur- 
ing the  minority  of  the  sons  of  F,  it  was  about  to  be  sold  by  pubKc 
auction  on  account  of  arrears  of  revenue.  With  the  view  of  savittg 
the  estate,  D,  in  concert  with  E,  made  a  mortgage  and  conditional 
sale  of  it  to  a  stranger,  and  the  conditional  sale  ultimately  became 
absolute/in  consequence  of  the  money  borrowed  not  being  tepaid 
to  the  mortgagee  within  the  stipulated  period.  Now  the  heirs  of 
F  have  sued  to  recover  their  share,  alleging  that  the  sale  took 
place  without  their  consent  and  during  their  minority.  Is  such  sale, 
made  during  the  minority  of  the  heirs  of  F,  valjid  according  to  law  ? 
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R.  D  and  E  being  the  elder  brothers  of  the  family,  and  ma- 
ni^ers  of  the  affairs,  and  having  disposed  of  the  property  in  a  time 
of  distress  and  through  necessity,  such  act  is  valid ;  and  here  the 
sale  is  good,  because  the  estate  was  disposed  of  to  prevent  its  being 
sold  by  public  auction. 

Authorities. 

"  Even  a  single  individual  may  conclude  a  donation,  mortgage 
or  sale,  of  immovable  property,  during  a  season  of  distress,  for  the 
sake  of  the  family,  and  especially  for  pious  purposes.''  The  text  of 
Tdjnyavalkya  cited  in  the  Mifdkahard,  Kalpa-tanUt  and  other 
authorities  current  in  Behar. — Zillah  Shakabad,  April  Ist,  1820. 

Heirs  of  Qoodree  Singh  v.  Qooman  Singh  and  Bustee  Singh. 
Hacn.  H.  L.  Vol.  II,  Chap.  XI,  Case  xx. 


CSrcomstanees  under  which  three  brothers  can  effect  the  sale  of  an  estate   without  the 
consent  of  the  widow  of  the  fourth  brother. 

Q.  A  landed  estate  was  purchased  jointly  by  A  and  B.  The 
latter  died,  leaving  his  four  sons,  namely  C,  D,  £,  and  F.  Subse- 
quently to  B's  death,  one  of  his  sons,  F,  died  leaving  a  widow. 
Afterwards  the  surviving  three  uterine  brothers  ( C,  D,  and  E,)  and 
A  sold  the  whole  estate.  In  this  case,  is  the  sale  of  such  property^ 
without  the  sanction  of  F's  widow,  valid  and  binding,  or  not?  And 
has  the  widow  any  right  over  it,  or  is  she  only  entitled  to  food  and 
raiment  from  her  husband's  brothers  t 

R.  Supposing  F  to  have  been  separated  from  his  brothers  by 
obtaining  a  division  of  the  estate,  and  then  to  have  died,  in  that 
case,  his  widow  is  entitled  to  his  estate.  If  no  separation  between 
F  and  his  brothers  took  place,  or  if  he,  having  separated  from  his 
brethreni  be  re-united  with  them,  his  widow  can  only  have  her 
niMntenance  from  her  husband's  brothers  until  her  death.  If  after 
partition  there  was  a  re-union  with  one  only  of  the  brothers,  the 
re-united  parcener  is  alone  bound  to  provide  his  co-parcener's  widow 
with  maintenance  ;  and  under  these  circumstances,  the  widow's  con- 
sent is  by  no  means  necessary  to  the  validity  of  the  sale. 

Zillah  Moradabadj  April  27th,  1813.— Macn.  H.  L.  Vol.  II, 
Chap.  XI,  Case  xxiii. 
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According  to  the  Hiudt^  law  aa  current  in  Tirhoot,  a  gift  of  joiJit-property  ia  intalid. 
And  Birt  profita  are  unalienable. 

Q.  1.  Is  it  lawful  to  make  a  gift  of  joint  undivided  property, 
whether  real  or  personal,  according  to  the  law  current  in  Tirhoot  ? 

R.  I.  A  gift  of  joint  undivided  property,  whether  real  or 
personal,  is  not  valid,  even  to  the  extent  of  the  donor's  share ;  for 
property  cannot  be  sold  or  given  away  until  it  is  defined  and  as-^ 
certained,  which  cannot  be  done  without  a  division. 

Authorities, 

"Partition  (Vi-hhdga)  is  the  adjustment  of  divers  rights  regard- 
ing the  whole,  by  distributing  them  on  particular  portions  of  the 
aggregate." — Mitdkshari. 

Q.  2.  Is  the  Birt  Mahd-brdmini,  or  profits  arising  from  the 
levy  of  sacrificial  fees,  a  fit  subject  of  transfer  ?  and  supposing  such 
profits  to  be  enjoyed  jointly  by  several  of  the  class  of  persons  de- 
nominated *  Mahd-brdhmi/riSy*  is  it  lawful  for  any  one  of  the  co-par- 
ceners to  transfer  his  share,  either  by  sale  or  gift  ? 

R.  2.  The  profits  of  the  Birt  Mahd-brdhviini  do  not  constitute 
a  fit  subject  of  transfer,  and  no  one  of  the  sharers  in  the  joint  profits 
of  the  Birt  is  at  liberty  to  transfer  to  another  person  his  own  in- 
terest therein:  even  if  the  profits  had  been  divided,  the  same 
prohibition  would  apply,  inasmuch  as  the  sacrificial  fees,  which 
constitute  the  Birt,  are  only  fit  to  be  received  by  the  officiating 
priests,  to  whom  they  were  offered ;  and  the  purpose  of  the  offerings, 
— ^namely,  the  spiritual  welfare  of  deceased  ancestors,  would  be 
defeated  by  the  alienation. 

Authorities, 

"Having  assembled  eleven  Brahmins,  having  invoked  the 
manes  of  deceased  ancestors,  let  him  present  to  the  Brdhmin  occu- 
pying the  foremost  seat,  the  couch,  &c.,  belonging  to  the  deceased." 
Deva  Tugnika,  cited  in  the  Nhmaya  Sindhu,  "  Having  sprinkled 
them  with  odoriferous  perfumes,  let  him  present  to  the  sacrificer 

*  Prieata  who  attend  at  funerah  :  in  some  districts  they  are  called  Mahd'hrdhmin  ; 
in  others  Mahd-pdtra,  Agrahdin,  Pretiya,  CmUaha,  dx.  See  note  to  page  61,  Vol.  11, 
Colebrooke's  translation  Digest  Hindd  Law. 
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his  father^s  wearing  apparel^  his  ornaments,  his  sleeping  couch/'  &c. 
Vrihaapati,  cited  in  the  Nhmaya  Sindhu, 

Sudder  Dewanny  Adawlut,  May  14tA,  1823. 

Nundram  and  others,  v.  Kashee  Pandey  and  others.— -Macn. 
H.  L.  Vol  II,  Chap.  VIII,  Case  xvu. 


Aesponsa  prudentum. 
Madras  S.  D.  A. 

A  Hindfi^  being  in  possession  of  landed  and  other  property, 
died,  leaving  two  sons,  the  younger  a  minor  of  thirteen  years  only, 
at  the  death  of  his  father.  The  elder  of  the  two,  taking  possession 
of  the  paternal  property,  proceeded  to  borrow  successive  sums  of 
money,  amounting,  on  a  settlement  of  accounts  with  the  lender,  to 
a  sum  for  which  he  gave  his  note,  mortgaging,  for  the  payment  of 
it,  the  family  property.  The  amount  exceeds  his  share  of  that  pro- 
perty. The  younger  brother  was  not  privy  at  the  time  to  the  con- 
tracting  of  the  debt;  nor  has  he  ever  recognised  its  validity,  so  far 
as  his  interest  is  concerned.  Neither  does  it  appear  that  it  was 
incurred  on  account  of  the  family.  Under  these  circumstances,  is  it 
chargeable,  beyond  tho  share  of  the  elder  brother,  on  the  paternal 
property  ? 

Answer. 

The  Sastree,  Vencatasa,  certified  that,  under  the  circumstances 
stated,  the  act  of  the  elder  brother  could  not  prejudice  the  rights  of 
the  younger^, 

Remarks. 

(Extract  of  a  letter  (  1813  )  from  Mr.  Colebrooke,  to  the  then 
Chief  Justice  of  Madras,  upon  a  suit  before  the  Court,  impeaching 
the  transaction  above  alluded  to;  and  upon  which  the  preceding 
reference  was  made  to  the  Pundits  of  the  Sudder  Dewanny  Adawlut) 

On  the  subject  of  the  question  which  you  had  lately  before  you, 
I  entirely  agree  with  you,  that  a  mortgage,  sale,  or  gift,  by  one  of 
several  joint  owners,  without  the  consent  of  the  rest,  is  invalid  for 
others'  shares.     In  Bengal  law,  it  is  clear,  that  it  is  good  for  his  own 
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share ;  and  for  that  only.  In  other  provinces,  it  is  as  clear^  that 
the  act  is  invalid^  as  it  concerns  others^  shares ;  and  the  only  doubt, 
which  the  subtlety  of  Hindti  reasoning  might  raise,  would  be, 
whether  it  be  maintainable  even  for  his  own  share,  of  undivided 
property.  On  the  two  first  points,  then,  as  stated  by  you,  the  law 
is  undoubtedly  as  you  have  viewed  it.  On  the  third  point,  I  take 
the  law  to  be,  that  the  consent  of  the  sharers,  express  or  implied, 
is  indispensable  to  a  valid  alienation  of  joint  property,  beyond  the 
share  of  the  actual  alienor  ;  and  that  an  unauthorized  alienation  by 
one  of  the  sharers  is  invalidi  beyond  the  alienor's  share,  as  against 
the  alienee.  But  consent  is  implied,  and  may  be  presumed  in  many 
eases,  and,  under  a  variety  of  circumstances,  especially  where  the 
management  of  the  joint  property,  entrusted  to  the  part-owner,  who 
disposes  of  it,  implies  a  power  of  disposal ;  or,  where  he  was  the 
only  ostensible,  or  avowed  owner;  and,  generally,  when  the  acts,  or 
even  the  silence  of  the  other  sharers,  have  given  him  a  credit,  and 
the  alienee  had  not  notice.  I  cannot  refer  you  to  authority  beyond 
the  passages  to  which  you  have  already  adverted,  for  this  position. 
I  rather  consider  it  to  be  a  point  of  evidence,  what  shall  suffice  to 
raise  the  presumption  of  consent,  or  acquiescence,  than  a  matter 
on  which  the  Hind6  law  has  pronounced  specifically ;  and  I  do  not 
recollect  any  passages  more  express,  than  those  to  which  you  have 
referred,  shewing  that  the  alienation  is  invalid,  as  against  the  alienee. 
The  case  of  Pran-nath,  v.  Cali-shunker,*  to  which  you  refer,  was, 
I  conceive,  determined  on  the  ground  of  implied  consent ;  the  land 
being  answerable  for  the  revenue,  for  which  the  managing  owner 
bad  engaged,  on  the  part  of  himself  and  sharers ;  besides  other 
peculiar  circumstances  in  the  case. — Stra.  H.  L.  Vol.  II.  (Second  Ed.) 
pp.  343—345. 


ZiLLA  OP  Chingleput.— Jiin^  18,  1805. 

Upon  an  application  to  the  Court  on  the  part  of  Yizayaraga* 
Tienjar,  son  of  Vurdienjar,  for  a  division  of  family  property  belong- 
ing in   eo-pareenary  to  himself  and   uncles,  it  appears  that  the 


f.     I  I'l       tw 


*  R«P0H)|  in  Sadd«r  D.  Ad^wlnt),  ^cnffal,  preyiously  to  1805,  pp.  49-~ffl. 
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complainant,  having  taken  upon  himself  to  dispose  of  a  village 
belonging  to  the  peoperty  in  question,  has  appropriated  the  proceeds 
partly  in  the  discharge  of  his  father's  debts,  the  remainder  to  other 
purposes  foreign  to  the  co-heirs. 

Anaiver. 

Upon  this  statement,  Vizayaragavienjar  had  no  right  to  dispose 
of  any  part  of  the  joint  property,  to  answer  either  the  debt  of  his 
father^  or  any  purpose  of  his  own,  without  the  consent  of  his  co- 
parceners, no  partition  having  been  previously  made. 

( Signed)  Kistnama  Chariar,  Pundit. 

Remarke, 

See  Mit.  on  Inh.  Ch.  I,  Sect,  i,  §  30,  32.  None  can  dispose  of 
joint  property  (especially  immovables)  without  consent  of  the  sharers. 
But  here  the  sale  appears  to  have  been  without  authority,  general 
or  special.  In  setting  it  aside  on  this  ground,  equity  would  require 
redress  to  be  afforded  to  the  purchaser,  by  enforcing  a  partition  of 
the  whole,  or  a  sufficient  portion  of  it,  so  as  to  make  amends  to  the 
purchaser  out  of  the  vendor's  share.  It  is  presumed  that  the  debt, 
stated  to  have  been  discharged,  was  one  for  which  the  co-heirs  were 
no  way  answerable ;  else  the  case  would  come  within  the  exception 
in  the  Mit&kshar&,  Ch.  I,  Sect,  i,  §  28.  C. 

''Had  no  right,"  &c.  Certainly  not.  And  the  sale  is  valid,  only. 
80  far  as  the  seller's  share  in  the  property  extended.  Both  the 
seller  and  purchaser  are  punishable  criminally  in  this  case;  for  the 
sale  is  fraudulent  in  one;  and,  subject  to  the  contrary  being  shewn, 
the  law  will  imply  that  it  is  collusive  in  the  other.  See  the  title  of 
Aswdmi-vikraya,  sale  without  ownership,  in  any  of  the  books.     E. 

Stra.  H.  L  Vol  II,  (Second  Ed.)  p.  349. 


Extract  of  a  Letter  from  Henry  Colebrooke,  Esq.,  to  Sir  Thomas 

Strange,  dated  Calcutta,  Dec.  13, 1812. 

In  respect  to  a  Hindi's  will,  I  have  according  to  my  promise, 
examined  the  Smriti  Chandricd,  with  the  view  of  furnishing  any 
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further  information  it  might  contaia  on  the  doctrines  of  Hind(i  law, 
which  can  be  brought  to  bear  on  the  case  in  question. 

I  find  much  difficulty,  adverting  to  the  positions  maintained  ia 
that  work,  to  admit  any  power  in  a  joint  owner  to  give  away  his 
proper  share,  yet  unseparated,  of  the  common  property,  whether 
by  will,  or  by  gift  in  his  life-time,  without  the  consent  of  his  un- 
divided brethren.  The  author  of  the  Smriti  Chandricd,  speaking 
of  common  property,  of  which  a  gift  is  forbidden  by  the  law,  ob- 
serves, that  this  regards  common  ways,  and  other  things  common  ta 
many;  but  property  belonging  to  an  undivided  family  (he  says) 
may,  in  certain  circumstances,  be  given  away,  since  the  consent  of 
all  parties  concerned  may  be  easily  had  in  this  instance,  though' 
not  so,  in  the  case  of  a  public  way,  common  to  great  numbers.  It 
is  afterwards  observed,  that  an  owner  may  give  away  his  own  acqui- 
sitions, without  the  consent  of  his  undivided  brethren,  but  not  so 
joint  hereditary  property.  The  author,  however,  goes  still  farther 
in  regard  to  immovahlea ;  restricting  a  sole  owner  from  selling; 
pledging,  or  giving  away,  without  consent  of  kindred,  immovable 
property  acquired  by  himself,  unless  it  exceed  the  necessary  sub- 
sistence of  the  family,  or  unless  the  wants  of  the  family,  or  other 
distress,  require  it  to  be  parted  with. 

This  last  restriction  naturally  suggests  the  doubt^  whether  the 
prohibition  in  this,  or  in  the  former  case,  is  to  be  taken  as  invalidat- 
ing the  act  of  an  owner,  who  shall  persist  in  disposing  of  his  property 
lagainst  the  injunctions  of  the  law.  But  no  hint  of  such  a  distinction 
(which  is  to  be  found  in  the  writings  of  the  Bengal  school,  betweea 
gifts  valid,  though  forbidden,  and  gifts  either  void  or  voidable)  is 
contained  in  the  Sm/riti  Chandricd.  The  author,  on  the  contrary 
maintains,  that  forbidden  donations  shall  be  set  aside  by  the  sover- 
eign authority ;  and  it  seems  more  consonant  to  his  doctrine  to  say» 
that  the  owner's  disposal  of  his  share  of  undivided  hereditary  pro* 
perty,  without  assent  of  partners,  is  voidable, 

I  intended  to  have  completed  a  similar  examination  of  the 
Mddhavya,  with  reference  to  the  same  point ;  but  the  book  is  not 
just  now  at  hand. 

Stra.  H.  L.  Vol.  II,  (Second  Ed.,)  p.  439. 
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Extract  of  a  letter  from  Henry  Colebrooke,  Esq.,  to  Sir  Thomas 

Strange,  dated  Calcutta,  Dec.  26,  1812. 

I  have  examined  the  Mddhavya  since  I  wrote  to  yoti;  and  fiad 
nearly  the  same  opinions  as  in  the  Smriti-chandricd,  more  concisely 
expressed ;  but  with  a  restriction  of  some  importance.  Mddhavya 
observes,  in  regard  to  movables,  that  property,  which  a  man  him- 
self acquired,  may  be  aliened  by  him,  withthout  the  assent  of  his 
brethren,  with  whom  he  has  no  partition  of  wealth ;  but  not  so  in 
regard  to  immovables;  adding  then  the  remark,  that  property  in- 
herited from  ancestors  may  be  given  away  by  the  chief  brother, 
with  the  assent  of  the  rest.  He  appears  to  consider  all  the  pas- 
sages cited  by  him  in  this  place,  as  relating  to  immovable  property ; 
and  it  may,  therefore,  be  questioned,  whether  he  contemplated  any 
restraint  on  a  joint  proprietor  from  giving  away  movables,  not  ex- 
ceeding his  own  share  of  undivided  wealth. 

The  subject  is  certainly  one  of  considerable  diflSculty ;  and  I 
have  all  along  felt  much  at  a  loss  to  give  a  decided  opinion  on  the 
question  of  a  Hindii's  will,  under  the  law,  as  it  prevails  in  your  part 
of  India.*— Stra.  H.  L.  Vol.  II,  (Second  Ed.,)  p.  44fl. 


Part  of  Mr.  Colebrooke's  opinion  contained  in  Strangers  Hindfi 
Law  Vol  II,  (Second  Ed.)  p.  433. 

It  may  be  objected  to  Vijnydneshwara  and  SmHti-chandrikd, 
that  the  texts,  which  prohibit  gifts  of  any  portion  of  joint  piroperty, 
or  of  the  whole  of  a  man's  sole  property,  thereby  distressing  hisi 
family,  equally  forbid  sale  and  mortgage  of  it :  so  that  these  alsa 
would  be  void,  although  a  valuable  consideration  have  been  paid  oi* 
received.  Injury  and  injustice  may,  however,  be  prevented,  by  hold- 
ing  him  and  his  property  answerable  for  the  repayment  of  the  money 
or  valuable  consideration  received  by  him  :  and  equity  perhaps  would 
award  partition,  for  the  purpose  of  enforcing  payment  from  his  share, 
thus  rendered  a  separate  one.  But,  in  the  case  of  gratuitous  aliena- 
tion, there  are  not  the  same  difficulties  :  and  I  apprehend,  that,  under 
the  Uindti  Law,  as  received  among  those  with  whom  the  Mitfikshar^ 
and  Smriti'Chandrikd  are  the  chief  authortities,  it  must  be  held 
that  the  disposal  by  will  (considered  as  gift)  of  an  undivided  share 

*  See  the  Chapter  on  WHIb. 
Vol.  II.  26 
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of  joint  property,  is  not  valid ;  nor  of  any  part  of  it,  unless  for  pious 
purposes,  or  other  uses  incumbent  on  the  testator  to  provide  for, 
and  falling  within  the  exception  which  the  law  makes  to  the  general 
prohibition.* 

Bombay. — Januai^  23, 1811. 

Two  brothers,  possessing  a  house  jointly,  the  elder  executes  a 
contract  for  the  sale  of  it,  in  the  name  of  himself,  and  his  absent 
brother ;  and  deposits  it  with  a  third  person,  on  condition  that  it  is 
to  be  delivered  to  the  purchaser,  on  its  being  signed  by  the  younger 
brother,  and  the  purchase-money  received.  The  younger  brother 
objecting  to  sign,  the  purchaser  still  insists  upon  the  benefit  of  the 
contract,  as  entered  into  by  the  elder,  and  sues  accordingly.  Is  he 
entitled  to  it? 

Answer. 

It  depends  upon  the  age  of  the  younger  brother  at  the  time. 
If  he  was  of  ago,  the  claim  is  available  only  as  against  the  share 
of  the  elder,  who  took  upon  himself  to  enter  into  the  contract  with- 
out the  privity  of  his  brother.  But  if  the  younger  were  at  the  time 
a  minor,  the  property  being  undivided,  the  purchaser  may  enforce  his 
claim  to  the  full  extent. 

(Singed)  Vistnu  Pandoorung,  Sastree. 

Remark. 

This  opinion  seems  to  be  grounded  on  the  Mitiksharrf  on  Inh. 
Chap.  I,  Sec.  i,  §  29 ;  but  should  be  restricted,  as  it  there  is,  to  a 
case  of  indispensible  necessity  for  the  common  interest.  The  pur- 
chaser must  take  care,  that  the  purpose  of  the  sale  be  such  as  will 
maintain  its  validity  under  the  provisions  of  the  law.— Stra.  H.  It, 
Vol  II,  (Second  Ed.)  p.  348. 


*  Se«  the  Chapter  on  Wills. 
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CALCUttA,  S.  D.  A,— The  7th  of  SapUmher,  l802, 

Present : 

U.  Colebrooke^  and  J.  H.  Harington,  Bsqs.^  judges, 

DuLJBET  Sing,  Appellant, 

versus 

Sheo-munook  SiNd,  Respondent 

The  prapriator  of  a  talook  in  Bduares  died,  leaviDg  three  sona.  The  first  som  died  leaf* 
ing  a  Km,  the  plaintiff ;  afterwards  the  second  A(m  ciied.  PlaintiflF,  the  grandscta, 
Boes  defendant,  the  third  sdn,  for  a  partition  and  his  share  ;  and  there  are  Buryiyin^f, 
besides  the  parties,  two  widows  of  the  second  son.  Adjudged,  that  the  plaintiff  Und 
defendant  take  half  and  half  by  inheritance  ;  and  that  the  widows  recite  niaiiiten* 
•noe. 

But  it  afterwards  appears  that  the  parties  had  withheld  from  the  knowledge  of  the 
Sudder  Dewanny  Adawlut  a  decree  of  the  Pl^vindal  Court  (passed  during  the  appeal 
to  the  Sudder  DeWanoy  Adawlut)  adjudging  to  the  widows  a  third  of  the  talook, 
under  a  deed  executed  by  their  husband.  Ordered,  therefore,  that  the  parties  get 
each  half  of  the  remaining  two-thirds. 

Tha  reepondent  fined  100  rupees  by  the  Sudder  Dewanny  Adawlut  for  mis-stating  £acts 
to  the  Court  with  respect  to  the  said  decree  of  the  Provincial  Court,  with  a  Tiew  to 
obtain  an  order  for  the  enforcement  of  the  decree  of  the  Sudder  Dwanny  Adawlut, 
which  the  Provincial  Court  had  delayed  until  further  instructions^ 

In  September  1797,  or  Bhadon  of  the  Fusslee  year  1204,  Sheo- 
munook  Singh  sued  Duljeet  Sing  in  the  City  Court  of  Benares,  for 
A  moiety  of  the  zemiudaree  right  of  the  talook  J  ughnee,  in  pergun- 
nto  Keswar,  of  which  talook  the  annual  jummah  was  stated  at 
12,730  rupees. 

The  plaintiff  demanded  a  partition  of  the  talook,  and   claimed 
^  moiety  on  the  ground  that  he  was  entitled  by  inheritance  to  an 
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equal  share,  mih  the  defendant^  of  the  talook  formerly  belonging 
to  Ramrooj.  The  defendant  pleaded,  firsts  that  neither  the  plaintiff 
nor  his  father  had  ever  possessed  any  share  of  the  talook,  and  that 
the  plaintiff  could  not  now  be  admitted  to  claim  a  share  ;  second^ 
that  the  plaintiff  had  resigned  any  claim  he  might  eventually  have 
had.  The  defendant  accordingly  produced  an  instrument  termed 
Baz-ndmah,  or  deed  of  renunciation,  under  date  the  4th  of  Koar, 
1197,  not  signed  by  the  plaintiff,  but  alleged  to  be  in  his  liand-writ- 
iug,  setting  forth,  that  he  was  confined  by  the  Rajah  of  Benares,  for  a 
balance  of  revenue  due  on  account  of  Pergunnah  Koond,  and  was 
released  on  the  defendant's  paying  the  money  for  him,  to  the  Bajah  ; 
in  consideration  of  which  the  plaintiff  relinquished  all  claim  to  a 
share,  or  division,  of  the  talook  in  question. 

The  City  Judge  consulted  his  pundit  on  the  case,  who  gave  an 
opinion^  that,  from  the  alleged  deed  of  renunciation^  it  was  suffi- 
ciently clear  that  the  zemindaree  had  not  been  divided  in  the  time 
of  the  plaintiff's  father,  that  is,  that  it  was  an  undivided  property 
(which  appears  to  have  been  the  fact) ;  that,  the  zemindaree  having 
belonged  to  the  grandfather ;  and  one  of  the  plaintiff's  uncles,  besides 
his  father,  being  dead  ;  the  zemindaree  must  now  belong  half  to  the 
plaintiff  and  half  to  the  defendant.  According  to  this  opinion^  the 
CSty  Judge  gave  a  decree  for  the  plaintiff,  for  the  moiety  claimed  ; 
and,  in  appeal  to  the  Provincial  Court,  it  was  affirmed ;  the  judg- 
ment providing,  that  nothing  in  it  should  be  considered  to  bar  any 
right  which  the  widows  might  possess. 

A  further  appeal  was  brought  to  the  Sudder  Dewanny  Adawlut 
(present  H.  Colebrooke  and  J.  H.  Harington)  by  the  defendant^ 
insisting,  first,  that  the  deed  of  renunciation  was  valid :  second, 
that,  nothing  against  the  right  of  the  widows  having  been  decided 
by  the  other  Qourts,  the  plaintiff,  at  any  rate,  could  not  obtain  so 
much  as  a  moiety.  To  this  the  respondent  objected,  that  the 
widows  would  by  law  only  receive  maintenance.  The  Sudder  Dewanny 
Adawlut,  setting  aside  the  first  plea,  put  the  case  thus  to  their 
pundits,  as  to  the  question  of  inheritance.  Baboo  Ram-rooj,  zemin* 
dar  of  the  talook,  died  leaving  three  sons,  Bhoop-naraen,  Prem- 
naraen,  and  Duljeet.  After  his  death,  Bhoop-naraen  managed  the 
talook  on  the  part  of  the  three  sons  :  and  died  leaving  a  son,  Sheo- 
munook.    After  this  Prem-naraen  managed  the  talook  ;  and  died 
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without  issue,  living  two  widows,  6ukht*konwur  and  Biuqt-konwur. 
After  this  Duljeet  managed  the  talook.  Sheo-munook  sues  for  par- 
tition, and  for  a  share  of  his  hereditary  estate.  By  the  Hindfi  law, 
as  established  in  the  province  of  Benares,  what  share,  falls  to  Sheo- 
munook ;  and  are  the  widows  of  Frem-naraen  entitled  to  any  share 
or  not  ?  The  pundits  declared  in  answer,  that  the  '  widows  were 
entitled  to  no  share,  but  had  a  right  to  maintenance  from  the  es- 
tate; that,  the  estate  being  divided,  Sheo-munook  and  Duljeet 
would  each  take  half.'  The  Sudder  Dewanny  Adawlut  affirmed  the 
decrees  of  the  lower  Courts ;  and  issued  the  usual  directions  for 
carrying  the  judgment  into  effect.  But  on  the  25th  of  Febru- 
ary 1808,  a  petition  was  presented  to  the  Court  on  the  part  of  Sheo- 
munook  Sing,  setting  forth,  that,  while  the  cause  between  him  and 
Duljeet  was  pending  in  appeal  before  them,  Duljeet  (the  original 
defendant  in  that  cause )  having  learnt  that  the  widows  of  Prem- 
naraen  would  only  be  entitled  to  maintenance,  had,  with  a  view 
to  defraud  the  petitioner^  induced  them  to  bring  an  action  against 
himself,  in  the  Benares  City  Court,  for  a  third  of  the  talook ;  in 
which  action  judgment  had  gone  in  favour  of  the  plaintiff,  on  the 
defendant's  admission  of  their  title ;  which  judgment  the  Provincial 
Court  had  affirmed  in  appeal :  that  the  Provincial  Court  therefore 
did  not  execute  the  decree  passed  by  the  Sudder  Dewanny  Adawlut 
in  the  petitioner's  favour,  adjudging  to  him  a  moiety  of  the  talook; 
which  decree  the  petitioner  prayed  might  be  enforced. 

Tiie  Sudder  Dewanny  Adawlut  having  no  information  of  the 
suit  mentioned  by  the  petitioner,  called  on  the  Provincial  Court  to 
transmit  the  decrees,  if  any  such  had  been  passed.  And  it  appeared 
from  the  return  made,  that  on  the  third  of  May  1799,  the  widows 
of  Prem-naraen  had  sued  Duljeet  and  Sheo-munook  in  the  Benares 
City  Court,  for  a  third  share  of  the  talook,  under  a  deed  of  gift  to 
them  from  their  husband,  and  two  written  acknowledgments  by 
Duljeet  and  Sheo-munook  :  that  in  September  following,  they  ob-» 
taiued  a  judgment  for  the  share  claimed  ;  which  judgment  the 
Provincial  Court  affirmed  in  appeal,  in  May  1800,  reciting  in  their 
decree,  that  the  documents  of  the  plaintiff  were  proved,  and  that 
Sheo-munook,  in  the  pleadings  in  appeal,  admitted  them.  And  the 
facts  represented  to  the  Sudder  Dewanny  Adawlut  by  Sheo-munook 
in  his  petition,  turned  out  to  have  been  wilfully   misstated.    The 
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pleader  of  Sheo-munook,  who  presented  the  petition  on  his  part 
to  the  Court,  stated,  in  answer  to  questions  put  to  him,  that  it  was 
transmitted  to  him  by  an  agent  on  the  part  of  his  client ;  that  be 
could  not  answer  for  its  contents ;  and  that,  while  the  appeal  was 
pending  before  this  Court,  he  was  not  informed  of  the  suit  relative 
to  the  third  share. 

The  Sudder  Dewanny  Adawlut  directed  that  Sheo-munook,  for 
the  false  statement,  made  with  a  view  to  mislead  the  Court,  should 
pay  a  fine  to  Government  of  100  i*upees. 

And  it  appearing  to  the  Court  that  tire  decrees  in  the  suit 
brought  by  the  widows  against  the  present  parties,  of  which  suit, 
during  the  appeal,  they  concealed  all  knbwledge  from  this  Court, 
could  not  be  affected  by  the  decision  passed  in  this  Court;  it  was 
directed,  that  the  Provincial  Court,  maintaining  their  own  decree 
in  favour  of  the  widows  for  a  third  share,  should,  under  the  decree 
of  this  Court  of  September  1802,  reserve  to  the  appellant  and  re- 
spondent two-thirds  only  of  the  talook,  giving  the  i*esponden*t  pos- 
session of  half  of  that  portion^*^ — Sel.  S.  D.  A.  Rep.  Vol.  I,  p.  59, 
(New  Ed.  p.  79.) 

Bombay,  a  D.  A.— The  27th  of  May,  1824, 

Present : 

Romer,  Sutherland  and  Ironside,  Judges, 

MUSSUMMAT  MuNCHA  and  others, 

versus 
Brij-bhookun  and  another. 

In  this  case, — 

Two  sons  of  a  Hind6,  deceased,  by  his  second  wife  (who  sur- 
vived him),  were  held  to  be  entitled  to  share  equally  with  the  sons 
of  a  former  wife  in  their  father's  property.  The  widow  to  be  main- 
tained by  all  the  sons. — Bom.  Sel.  Rep.  p.  1.  Vide  Moreley's  Digest, 
Vol.  I,  p.  306. 

*  By  the  rules  of  inheritance  the  widows  of  the  second  brother  were  entitled  to  a 
maintenance  only,  not  a  share  of  the  estate.  ( MiUkshard  on  Inheritance,  Ch.  ii.  Sec> 
tion  1,  §  39. )  But  under  a  deed  of  gift  from  their  husband,  and  written  acknowledg- 
ments from  both  the  co-heirs  they  acquired  a  right  thus  specially  conferred   on  them. 

Note  by  Bir  William  Macnaghten. 
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Bombay,  S.  D.  A.— The  3rd  of  July,  1818. 

Present : 

ElphiDstone,  Keate  and  Sutherland,  Judges. 

Laroo  versus  Manik-chxjnd  Shamjee. 

The  substance  of  the  decision  of  this  case  is  as  follows: — 
Where  a  Hindii  claimed  to  obtain  from  his  step-mother,  a  half 
of  his  late  father  s  estate,  leaving  the  other  half  to  her  son,  his 
younger  brother,  it  was  held  that  the  sons  were  each  entitled  to  one 
moiety,  after  deduction  of  one  twentieth  share  of  the  whole  for 
their  sister's  dower,  and  a  suitable  sum  for  the  brother's  marriage. — 
Borradaile's  Reports,  VoL  I,  page  418.  Vide  Morley's  Digest,  Vol.  I, 
page  305. 


Privy  Council. 
The  27{h,  28th,  SOth  of  Nov.,  and  8th  of  Dec.,  1857. 

Present : 

The  Right  Hon.  The  Lord  Justice  Enight  Bruce,  the  Right  Hon. 

T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan^ 
and  the  Right  Hon.  The  Lord  Justice  Turner. 

Chuoturya  Run-mukdun  Syn,  Appellant,  and 
Sahib  Pubhlad  Syn,  Respondent 

An  illegitimate  son  of  a  Khattri,  one  of  the  three  regenerate  castes,  by  a  Soodra  vroaaaa, 
cannot^  by  the  Hindd  law  of  inheritance,  tocoeed  to  the  inheritance  of  his  putative 
father ;  but  he  is  entitled  to  maintenance  out  of  his  deceased  father^s  estate. 

So  held  in  the  case  of  a  disputed  succession  to  the  Rajdom  and  Zemindony  of  Bam- 
nugur,  in  the  Presidency  of  Bengal,  of  the  Bajah  last  seized,  the  putative  father, 
being  a  Rajpoot  of  the  Khattri  class. 

Seeiu.    In  the  case  of  \h9^8oodra  class,  illegitimate  children  being  qualified  to  inherit. 

Inquiry  into  the  History  of  the  Khattri  class.  Such  class  held  not  to  have  lost  caste 
and  sunk  into  the  SJioodtxt  class. 

The  JRajpoots  of  Central  India,  and  in  the  district  where  the  Bajdom  of  Bamnugur  is 
situate,  held  to  be  of  the  KTiattri  class,  and  that  the  right  of  succession  to  the  Raj 
and  Zemindary  was  to  be  determined  by  the  laws  and  customs  of  that  dasa 
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Tlie  Right  Honorable  Sir  Edward  Ryan  :— 

In  June,  1832,  Rajah  Tej  Purtab  Syn  died,  in  undisputed  pos- 
session of  the  Raj  and  Zemindary  of  Ramnugur,  in  the  Zillah  of 
Sarun,  the  right  to  which  /2a/ and  Zemindai*y  is  the  subject-matter  of 
the  appeal.  He  left  surviving  him  three  widows,  and  an  only  brother 
of  the  half-blood,  Rajah  Uraur  Purtab  Syn.  A  dispute  arose  be- 
tween Telotma  Debee,  his  eldest  surviving  widow,  and  his  brother, 
as  to  who  should  succeed  to  the  Rajdom  and  Estates ;  but  this  was 
ultimately  compromised,  and  Telotma  Debee  relinquished  her  claim 
in  consideration  of  a  certain  revenue  secured  to  her  for  her  life. 
Rajah  XJmur  Purtab  Syn  continued  in  possession  of  the  Raj  and 
estates  until  his  death,  which  took  place  in  November,  1834<.  Upon 
]iis  death,  Lutchmee  Debee,  his  widow,  obtained  possession  of  the 
property,  and  a  Vira^ut-namah  was  filed  in  her  name  on  the  5th 
of  December  following,  stating  that  she  was  in  possession,  and  claim- 
ing for  her  the  Raj  and  Zemindary,  as  sole  heir  to  the  deceased. 
After  the  usual  proclamations,  the  Government  Collector  entered 
her  name  in  the  books  of  Record  as  the  heir  and  sole  propirietor  of 
the  Raj  and  Zemindary.  Subsequently,  claims  were  set  up  to  the 
property  by  Telotma  Debee ;  by  Oodey  Purtab  Syn  ;  and  by  the 
Appellant ;  and  also  by  the  Respondent. 

Two  suits  were  commenced ;  only  in  August,  1835,  by  Oodey 
Purtab  Syn,  against  the  widows  of  Rajah  Tej  Purtab  Syn,  and 
Lutchmee  Debee,  the  widow  of  Rajah  Umur  Purtab  Syn,  in  which 
be  claimed  as  heir  from  a  common  ancestor  of  the  deceased  Rajah 
and  himself — one  Mookund  Syn.  The  Plaint  in  this  suit  is  not  set 
out  in  the  transcript,  and  is  not  clear  whether  the  Appellant  was 
originally  a  party,  or  became  so  by  a  supplementary  petition ;  but  in 
the  plaint  he  is  stated  to  be  the  son  of  a  slave-girl. 

The  other  suit  was  commenced  on  the  5th  of  May,  1836,  by  the 
Respondent  on  behalf  of  his  son,  Futteh  Bahadoor  Syn,  an  infant, 
against  the  widows  of  Rajah  Tej  Purtab  Syn,  Lutchmee  Debee, 
and  Oodey  Purtab  Syn  ;  and  by  an  order  of  the  Court,  dated  the 
26th  of  March,  1838,  the  appellant  was  also  made  a  defendant. 
This  suit  was  founded  on  an  Ijazut-puttur  alleged  to  have  been 
executed  by  Rajah  Umur  Purtab  Syn,  empowering  Lutchmee  Debee 
and  his  brother's  widows,  to  bestow  the  guddee  of  the  Rajdom  on 
the  Respondent's  son. 
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These  suits  came  on  for  hearing  together  before  the  Principal 
Sadder  Ameen  at  Sarun,  on  the  7th  of  May,  1839,  and  were  dis- 
missed with  costs.  The  grounds  in  which  the  first  suit  was  dismissed 
are  stated  in  these  words,  ''that  although  Chuoturya  Run  Murdun 
Syn  was  the  son  of  Umur  t^urtab  Syn,  yet  whether  he,  not  being 
born  of  a  woman  of  equal  caste,  was  entitled  to  the  Rajdom  during 
tlie  life  of  Ranee  Umur  Raj-lutchmee  Debee,  was  a  question,  the 
investigation  of  which  did  not  become  necessary  in  this  case,  be- 
cause there  existed  no  dispute  or  disagreement  between  Ranee 
Umur  Raj-lutchmee  Debee  and  Run  Murdun  Syn :  but,  whether 
Run  Murdun  Syn  was  entitled  to  the  Rajdom,  or  not,  while  Umur 
Raj-lutchmee  Debee  lived ;  plaintiflF  had  no  right  to  the  Rajdom 
whatever  on  the  score  of  relationship,  the  Zemiiidary  being  a  se- 
parate one  altogether."  In  the  suit  of  the  respondent  it  was  held 
that,  as  the  claim  rested  solely  on  the  Ijazut-puttur  which  was 
found  not  to  be  a  genuine  instrument,  it  was  not  necessary  to  go 
into  the  matter  of  relationship. 

From  these  decisions,  Oodey  Purtab  Syn  and  the  present 
Respondent,  on  behalf  of  his  infant  son,  appealed  to  the  Sudder 
Dewanny  Adawlut,  on  the  12th  of  July  1840.  After  the  Appeal,  and 
before  any  further  proceedings,  Ranee  Umur  Raj-lutchmee  Debee 
died ;  upon  which  the  present  appellant  and  the  Respondent,  as 
father  and  guardian  of  Futteh  Bahadoor,  presented  to  the  Sudder 
Court  separate  petitions,  in  which  they  set  forth  their  respective 
claims  to  be  considered  as  heirs  to  the  deceased  Ranee.  Mr.  Reid, 
the  Judge,  before  whom  these  petitions  came,  directed  the  Principal 
Sudder  Ameen  of  the  Zillah  of  Sarun  to  receive  proof  of  their 
claims  as  heirs  to  the  deceased.  In  the  meantime,  the  estate  was 
attached  by  the  Collector  under  order  of  the  Judge  and  placed  under 
a  Manager,  and  a  proclamation  issued  for  the  attendance  of  heirs. 
Oodey  Purtab  Syn,  the  respondent,  in  his  character  of  father  and 
guardian ;  the  surviving  widow  of  Rajah  Tej  Purtab  Syn  ;  and  the 
Appellant,  attended  to  prove  their  respective  claims.  On  the  7th  of 
November,  1840,  the  papers  relating  to  proof  of  succession  were 
brought  before  Mr.  Reid,  and  in  an  order  made  by  him  of  that  date, 
he  states  that  as  from  the  decision  of  the  7th  of  May,  1839,  it 
appears  that  Run  Murdun  Syn  is  the  son  of  Rajah  Umur  Purtab 
Syn,  but  by  a  woman  of  unequal  rank,  it  has,  therefore,  become 
Vol  H  26 
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imperative  on  bim,  before  going  into  the  merits  of  the  case^  to  re- 
quire a  Bywaata  ( law  opinion  )  from  the  Pundit  of  the  Courij  on 
the  pointi  whether  among  Hindds  a  son  by  a  woman  of  unequal 
rauk,  while  lineal  relations  are  forthcoming,  will  be  entitled  to  in* 
herit  the  estate  of  his  deceased  father;  and  the  Pundit  is  accordingly 
ordered  to  give  his  opinion  on  the  point.  In  January,  1841«  the 
Bywasta  of  the*  Pundit  is  filed  :  it  states,  **  that  among  Hindtis  of 
the  Rajpoot  caste,  a  son  who  is  not  born  from  a  woman  of  equal 
rank  and  caste  can  be  reckoned  as  son,  and  will  be  entitled  to  the 
estate  of  his  deceased  father,  a  near  relative  of  lineal  descent  living 
notvvithstauding,  because  a  Rajpoot  is  of  the  Soodi^a  caste,  and  a 
sou  born  to  an  individual  of  a  Soodra  caste,  even  from  the  womb  of 
a  slave,  &c.,  is  reckoned  his  son  by  the  Sliaster  laws,  and  is  entitled 
to  succeed  to  his  father's  estate,  a  near  relation  of  lineal  descent 
living  notwithstanding;"  and  he  also  states  that  "if  there  be  no 
legitimate  offspring,  that  is  to  say.  no  issue  from  a  married  woman, 
in  such  a  case,  the  illegitimate  son  of  an  unmarried  Soodra  woman 
will  be  entitled  to  the  whole  of  his  father's  estate/' 

This  Bywaata  was  brought  before  Mr.  Reid  on  the  5th  of  Feb- 
ruary following,  and  he  then  proceeded  with  the^further  hearing  of 
the  cause,  and  he  was  of  opinion  that,  although  this  Byvxista  of  tho 
Pundit  was  iu  favour  of  Hun  Murdun  Syn,  yet  that  considering  the 
claims  of  the  parties,  it  was  inexpedient  to  dispose  of  the  case  with- 
out going  into  its  full  merits,  and  he  ordered  that  both  cases  should 
be  tried  together,  and  that  all  the  objecting  parties  and  claimants 
should  be  at  liberty  to  come  forward,  and  that  the  name  of  the  party 
whose  claim  should  be  found  good,  should  be  entered  in  lieu  of  the 
name  of  the  deceased  widow. 

On  the  23rd  of  May,  1842,  the  proceedings  taken  before 
Mr.  Reid,  and  all  the  other  papers  in  these  suits,  were,  by  an  order 
of  the  Court,  brought  before  a  Full  Bench,  and  the  Judges,  consist- 
ing of  Mr.  Leo  Warner  and  Mr.  James  Shaw,  recorded  their  opinion 
in  these  terms :  "  We  perfectly  agree  iu  the  opinion  pronounced  by 
the  Principal  Sudder  Ameen  in  regard  to  the  validity  of  the  Ijazuir 
pultur.  But  as  inquiry  into  the  agnatic  descent  of  the  Appellants 
in  the  both  cases,  and  the  objections  made  by  Chuoturya  Run 
Murdun  Syn,  aud  his  marriage  iu  a  Rajpoot  family,  has  been  neg- 
lected by  the  Principal  Sudder  Ameeu^  we  return  the  decisions  of 
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the   Principal  Sadder   Ameen,  dated  7th  of  May^  1839,  as  iacora« 
plete;  and,  under  CI.  2,  Sec.  2,  of  Reg.  IX  of  1831,  hereby  order 
that  the  papers  of  this  casd  and  of  case  No.  50,  of  1840,  Tirith  a 
copy  of  this  proceeding,   be   sent   back    to   the  Principal   Sudder 
Ameen  of  Sarun,  accompanied  with  a  precept  with  this  order :  that 
he  restore  both  the  cases  to  their  former  number ;  and,  as  regards 
this  case,  he  should  inquire  whether  the   marriage   of  Chnoturya 
Run   Murdun   Syn^   who  declares  himself  to  be  the  son  of  XJmur 
Partab  Syn,  and  whose  marriage^  by  the  papers  appears  to  have 
taken  place  in  the  village  of  Bel  Ghat,  in  Zillah  Ghorucklipoor,  and 
in  the  family  of  a  Hindik  Sahee  of  the  Rajpoot  caste,  liad  actually 
taken  place  in  a  Rajpoot  family^  and  whether  he  eats  and  drinks 
with  them  or  not;  and  whether  the  marriage  of  Rajah  Umur  Pur- 
tab  Syn  with  Lutchmee  Dya  Debee,  the  mother  of  Chuoturya  Run 
Murdun  Syn,  was  solemnized  according  to  the  custom  and  practice 
of  the  family  or  not ;  and  after  requiring  and  obtaining  from  Sahib 
Purhulad  Syn^  father  and  guardian  of  Futteh  Bahadoor  Syn,  the 
Plaintiff  in  case  No.  50  of  1840,  a  petition  in  regard  to  his  agnatic 
descent,  and  a  genealogical  table  and  documentary  proofs  and  wit- 
nesses from  both  parties,  to  try  and  decide  the  two  cases  as  may  be 
most  consistent  with  justice  and  equity,  as  regards  the  heirship  of 
Run  Murdun  Syn  to  the  estate  of  his  father,  Rajah  Umur  Purtab 
Syn,  and  the  relationship  of  the  parties  according  to  the  genealogi'- 
eal  tables  given  in  by  both." 

In  November,  1842,  the  Respondent  filed  a  supplementary 
petition,  setting  forth  his  genealogy,  and  claiming  in  his  own  right 
as  tlie  next  male  heir  of  Rajah  Umur  Purtab  Syn. 

In  February,  1845,  the  Principal  Sudder  Ameen  gave  judgmei^t 
Ob  the  retrial  of  these  causes,  and  held  the  Respondent  to  be  the 
nearest  next  of  kin  to  the  deceased  Rajah  Umur  Purtab  Syn ;  that 
Oodey  Purtab  Syn  being  only  remotely  related,  had  not  established 
his  claim;  that  the  marriage  of  Rajah  Umur  Purtab  Syn  with 
Lutchmee  Dya  Debee  was  not  proved ;  that  the  Appellant,  as 
the  illegitimate  son  of  Rajah  Umur  Purtab  Syn^  was  entitled  to 
maintenance. 

Against  this  decision,  Chuoturya  Run  Murdun  Syn,  in  April 
1845,  appealed ;  and  on  the  9th  of  April,  1846,  the  Sudder  Dewanny 
Court  dismissed  the  appeal,  afHrmiug  the  decree  of  the  Zillah  Court 
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ia  all  respects,  except  as  to  the  allowance  of  maintenance  to  Chuo- 
turya  Run  Murdun  Syn ;  which  part  of  the  decree  was  reversed. 

From  the  decree  of  the  Siidder  Dewanny  Court  the  present 
appeal  comes  before  their  Lordships,  and  the  Appellant  objects  to 
the  decree. 

First  Because,  he  claims  to  be  entitled  to  the  Raj  and  Zemin* 
dary,  as  the  legitimate  son  of  the  late  Rajah  Umur  Purtab  Syn. 

Secondly.  Because,  if  the  alleged  marriage  and  legitimacy  be 
not  established,  he  claims  to  be  entitled  to  the  inheritance  as  the 
illegitimate  son  of  the  Rajah. 

Thirdly.  That  if  not  entitled  to  the  inheritance,  he  is,  as  the 
illegitimate  son,  entitled  to  maintenance  out  of  the  estate,  which 
the  Couii;  has  disallowed. 

In  1838,  the  Appellant  endeavoured  to  establish  by  evidence, 
on  the  first  question,  that  the  late  Rajah  Umur  Purtab  Syn  was 
married,  according  to  the  custom  of  the  family,  to  Lutchmee  Dya 
Debee,  and  the  Respondent  endeavoured,  by  evidence,  to  show  that 
the  Appellant  was  the  illegitimate  son  of  a  slave-girl.  Upon  the 
retrial  of  these  cases  before  the  Principal  Sudder  Araeen  in  1845, 
no  fresh  witnesses  were  called  by  ihe  appellant  to  establish  the  mar- 
riage, although  special  directions  were  given  as  to  the  issues  on  this 
point ;  but  many  witnesses  were  called  by  the  Respondent  to  show 
that  no  such  marriage  took  place.  Their  Lordships,  therefore,  are 
of  opinion,  that  no  satisfactory  grounds  have  been  alleged  for  dis- 
turbing the  finding  of  the  Court  below  on  this  matter  of  fact,  con- 
firmed by  the  judgment  of  the  Sudder  Dewanny  Court,  and  are  of 
opinion,  that  the  Appellant  has  failed  to  establish  the  alleged 
marriage  of  his  father  with-  Lutchmee  Dya  Debee,  and  that  conse- 
quently his  claim  as  the  legitimate  son  of  the  late  Rajah  cannot  be 
sustained. 

Then  arises  the  second  question,  whether  the  Appellant  is  en- 
titled to  the  inheritance  as  the  illegitimate  son  of  the  late  Rajah? 

There  is  no  dispute  as  to  the  paternity  of  the  Appellant^  and 
the  principal  matter  for  inquiry  is  the  Hindd  law  of  inheritance, 
with  regard  to  the  right  of  succession  of  illegitimate  children. 

This  law,  it  appears,  varies  according  to  the  different  classes  of 
the  Hind&s,  and  it  is  necessary,  therefore,  in  the  first  instance,  to 
consider  what  those  classes  are,  and  where  they  are  to  be  found.     It 
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is  undoubted  that  there  were  originally  four  classes :  Firsts  the 
Bi\ihmin8;  second,  the  Khattris;  thirds  the  Foi^j^Od;  fourth,  the 
Soodras:  the  first  three  were  the  regenerate  or  twice  born  classes^ 
the  latter  the  servile  class.  It  was  contended  on  the  part  of  the 
Appellant,  that  the  KhattH  and  Vaisya  classes  have  ceased  to  exist, 
and  were  sunk  into  the  Soodra  class,  and  that  there  are  now  two 
classes  only,  namely,  the  Brahmin  and  the  Soodra.  The  appellant, 
in  order  to  show  that  the  proper  genuine  "  Khattri"  are  extinct, 
cites  as  authorities  in  support  of  this  position,  "  the  Ayeen  Akberjf, 
or,  the  Institutes  of  the  Enaperor  Akb-^'/'  Vol.  II,  page  377,  ia  which 
there  is  this  passage:  "At  present  'i^ere  are  scarcely  any  true 
Khattris  to  be  found,  excepting  a  few  who  do  not  follow  the  pro« 
fession  of  arins." — "Those  among  themj'who  are  soldiers,  are  called 
Rajpoots.**  Tod's  "  Annals  and  Antiquities  of  Rcujasthan/^  YoU  I, 
p.  53,  where  it  is  said,  "  Of  the  fifth  dynasty  of  eight  princes"  "  four 
were  of  pure  blood,  when  Kistra,  by  a  Soodra  woman,  succeeded.*' 
Ward's  "Account  of  the  HindAs"  Vol.  I,  p.  66  (Edit.  1815).  Sec.  2, 
which  treats  of  the  Kshattriya  caste,  has  this  passage: — "Sonae 
affirm,  that  there  are  now  no  Kshatryas  in  the  ITa^i  Fu^a,  that 
onty  two  castes  exist.  Brahmins  and  Soodras^  and  that  the  second 
and  third  orders  have  sunk  in  the  fourth."  . 

Steele^  "  Summary  of  the  Law  and  Customs  of  Hindd  castes,'' 
p.  95,  says,  "  The  Brahmins  assert  that  Purus-ram  destroyed  the 
whole  of  the  KshattHyas  ;*'  and  at  p.  96 :  "Tbe^Rajpoot9,  Mahratta 
chiefs  of  the  Sattara  or  Bhonsle,  and  KoUtpoor  families,  &c.,  and 
other  houses,  lay  claim  to  the  title  of  Kshattriya^  and  wear  the 
Jenwa.  But  they  are  considered  Soodras  by  -the  Brahmins  ;''  and 
there  is  an  opinion  to  the  like  effect  expressed  by  Mr.  Sterling,  in  a 
paper  on  Orissa  proper,  in  Vol.  V,  of  the  "  Asiatic  Researches," 
p.  195  :  "The  proper  genuine  Khattris  are,  I  believe,  considered  to 
be  extinct,  and  those  who  represent  them  are,  by  the  learned,  held 
only  to  bo  SoodixLS,*' 

Whatever  weight  may  be  due  to  these  authorities  in  support 
of  a  speculative  opinion,  entertained,  perhaps,  by  learned  Brahmins 
and  others,  their  Lordships  have,  nevertheless,  no  doubt  that  the 
existence  of  the  Khattri  class  as  one  of  the  regenerate  tribes,  is 
fully   recognized  throughout  India,  and  also  that  Rajpoots  in  central 
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India,  aad  in  this  Distrioti  are  considered  to  be  of  that  class.     No 
doubt,  as  far  as  we  are  aware,  has  ever  been  raised  in  the  Courts  in 
India  as  to  the  existence  of  the  Khattri  class  as  one  of  the  regener* 
ate  tribes.   The  Courts  in  all  cases  assume  that  the  four  great  claaees 
remain.    Thus  Sir  W.  Macnaghten,  in  his  marginal  note  to  Pershad 
Singh  t;.  Ranee  Muhesree  (3.  S.  D.  Rep.  132)|  says,  ''according  to 
the  Hindii  Law,  an  illegitimate  son  of  a  Rajpoot  or  any  of  the  three 
superior  tribes,  by  a  woman  of  the  Soodra  or  other  inferior  classy 
is  entitled  to  maintenance  only."    In  the  statement  of  the  case,  he 
takes  it  as  an  admitted  fact  that  a  Rajpoot  is  one  of  the  three 
superior  tribes ;  although  it  is  true,  as  has  been  observed,  that  the 
point  ultimately  decided  in  this  case,  was  only  that  the  paternity 
was  not  established.     In  the  second  volume  of  Macnaghten's  "  Prin* 
ciples  of  Hindti  Law,''  p.  119,  the  marginal  note  is,  '  The  illegiti- 
mate son  of  a  person  belonging  to  one  of  the  regenerate  tribes  ( in 
this  case  a  Rajpoot )  is  entitled  to  maintenance  only.''    Accurate 
information  as  to  the  distinction  of  classes,  especially  in  this  part 
of  India,  is  to  be  found  in  the  statistical  survey  of  Dr.  Francis 
Buchanan^  conducted  under  the  direction  of  the  Covernment  of  Iii<» 
dia.     The  second  volume  of  M.  Martin's  **  India"  contains  Dr.  Ba* 
chanan's  report  on  the  District  of  Goruckpoor,  and  at  p.  4f56  be 
says,  "  The  Rajpoots  are  hercj  everywhere  and  by  all  ranks,  admitted 
to  be  KliaUria  although  they  claim  all  manner  of  descents,  except 
from  the  persons  who,  according  to  the    Vedaa,  sprung  from  tlie 
arms  of  Brahma*'     Other  passages  in  the  same  report  have  been 
referred  to  by  Mr.  Leith  to  the  same  effect.     The  Rajpoots  are  men- 
tioned in  Elphinstone's  *^  History  of  India"  Vol.  I^  p.  607,  as  the 
military  class  in  the  original  Hindti  system  ;  so  also  in  Cunningham's 
"  History  of  the  Sikhs,''  p.  202.    Thornton,  in  his  "  Gazetteer,"  Tit, 
"  Rajpootana"  says,  "  The  widely  spread  sect  of  Rajpoots  are  con- 
sidered offsets  of  the  Kahattriyaa,  one  of  the  four  great  castes  into 
which  the  Hind6s  were  originally  divided."     Sir  John  Malcolm,  in 
his  "  Memoir  of  Central  India,"  Vol.  JI,  p.  125,  enters  fully  into  the 
state  and  condition  of   the   Rajpoot  tribes.     They  are  treated   of 
throughout  his  history  as  belonging  to  the  Superior  class ;  he  men- 
tions that  although  their  intercourse  with  females  of  a  lower  tribe 
may  have,  in  sopae  instances,  produced  a  mixed  race ;  yet  even  ia 
this  class,  which  he  terms  the  bastard  Rajpoot  tribes,  the  lowest  of 
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them  who  aspire  to  Rajpoot  descent,  consider  themselves  far  above 
the  Soodras. 

In  the  report  of  Dr.  Buchanan,  mention  is  made  of  the  ex- 
istence of  this  mixed  race  in  the  District  of  Qoruckpoor,  and  that 
there  are  several  persons  of  the  mountain  trib^,  called  Khattris; 
who  are  a  spurious  race,  but  who  claim  all  the  dignities  pf  the 
military  order.  One  of  the  witnesses  in  this  case,  the  Rajah  of 
Qopalpoor,  a  KhattH  Kotmick^  states  that  his  family  do  not  inter-^ 
marry  with  the  mountain  Rajahs.  It  seems  to  us,  therefore,  not 
only  that  the  Khattri  class  must  be  considered  as  subsisting,  but 
that  according  to  the  Hindii  Law  generally  prevailing  in  this  part 
of  India,  and  independently  of  exceptions  arising  out  of  any  well* 
established  usage  or  custom  to  the  contrary,  as  to  particular  places 
or  families,  Rajpoots  are  to  be  considered  as  of  the  KhattH  class. 

From  these  premises  it  seems  to  us  to  follow,  that  (it  being 
indisputable  that  Rajah  Umur  Furtab  Syn  was  a  K^poot)  the  true 
question  to  be  decided  in  this  case  as  to  the  Hindd  Law  of  inheri- 
tance is — not  whether  the  illegitimate  son  of  a  Soodra  man  by  a 
Soodra  woman  can  inherit,  but — whether  the  illegitimate  son  of  a 
KhettH  can  in  any  event  inherit,  whether  his  mother  be  a  Soodra^ 
or  of  any  other  caste. 

The  law  relating  to  the  right  of  succession  of  illegitimate 
children,  is  thus  stated  in  the  first  volume  of  Sir.  W.  Macnaghten's 
"  Hindti  Law,"  p.  18 : — "  Among  the  sons  of  the  Soodra  tribe,  an 
illegitimate  son  by  a  slave-girl  takes  with  his  legitimate  brothers  a 
half  share;  and  where  there  are  no  sons  (including  son's  sons  and 
grandsons),  but  only  the  son  of  a  daughter,  he  is  considered  as  a 
co-heir,  and  takes  an  equal  share."  In  the  second  volume  of  the 
same  work,  in  a  foot-note,  p.  15,  he  states :  ''  According  to  the  Hind4 
law,  the  illegitimate  son  of  a  Soodra  man  by  a  female  slave,  or  a 
female  slave  of  his  slave,  may  inherit,  but  not  the  illegitimate  child 
of  any  of  the  three  superior  classes;"  and  he  adds,  *'  U  the  \^oman' 
were  not  his  female  slave,  the  son  begotten  on  her  by  him  would 
have  no  right  to  the  inheritance,  but  only  a  claim  to  maintenance.'' 
Ajs  an  authority  in  support  of  the  passage  in  his  text,  Sir  W. 
Macnaghten  refers  to  Colebrooke's  translation  of  the  Mit&ksharii, 
on  Inheritance,  which,  as  is  well  known^  is  the  standard  authority 
on  this  subject  in  all  the  schools  of  Hindu  law,  from  Benares  to  the 
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Southern  extremitj  of  the  Peninsula  of  India.  In  chapter  I,  Sec- 
tion 12,  of  that  work  on  "The  right  of  a  son  by  a  female  slave,  ia 
the  case  of  a  Soodra'a  estate/'  it  is  thus  stated :  "  The  author  next 
delivers  a  special  rule  concerning  the  partition  of  a  Soodra'a  goods. 
'  Even  a  son  begotten  by  a  Soodra  on  a  female  slave,  may  take  a 
share  by  the  father's  choice.  But  if  the  father  be  dead,  the  brethren 
should  make  him  partaker  of  the  moiety  of  a  share  ;  and  one  who 
has  no  brothers^  may  inherit  the  whole  property,  in  default  of  a 
daughter's  sons.  In  clause  3,  it  is  stated,  that  the  rule  does  not 
apply  to  the  three  superior  regenerate  classes.  From  the  mention 
of  [  a  Soodra  in  this  place  it  follows  that  ]  the  son  begotten  by  a 
man  of  a  regenerate  tribe  on  a  female  slave^  does  not  obtain  a  share 
even  by  the  father's  choice,  nor  the  whole  estate  after  his  demise. 
But  if  he  be  docile,  he  receives  a  simple  maintenance. 

In  another  treatise  on  the  Hind6  law  of  inheritance,  also  tran- 
slated by  Colebrooke,  and  which  is  the  great  authority  in  Bengal. 
The  "  Ddya-bhagd  of  Jimuta-vdhana/'  p.  151,  the  same  doctrine  is 
to  be  found.  Also  in  the  treatise  on  "  Adoption,''  translated  by  Mr. 
Sutherland.  The  Dattaka  Mimdnad  Sec.  2,  cl.  26.  p.  32,  and  the 
Dattaka  Chandrikd  Sec.  V.  cl.  30.  p.  205,  the  third  Volume  of  Cole- 
bivoke'a  Dig.  cl.  XXIV.  p.  143,  Strange's  '  Hindd  Law,'  pp.  69— 
132  of  Vol.  I,  and  p.  68  of  Vol.  II. 

A  decision  on  the  right,  among  Soodras,  of  illegitimate  children 
to  inherit,  is  reported  in  Sir  Thomas  Strange's  Notes  of  Cases  at 
Madras,  Vencata  Ram  v.  Vencata  Lutchmee  Ummall  (Vol.  II. 
p.  305).  In  his  judgment  he  says,  illegitimate  children  of  Soodraa 
inherit,  but  in  the  case  of  illegitimate  children  begotten  by  a  rege- 
nerate man,  the  law  is  different ;  they  are  entitled  to  maintenance 

only. 

It  seems,  therefore,  to  be  established  by  an  unusual  concurrence 
of  authority,  that  according  to  the  law  prevalent  where  this  property 
is  situated,  the  illegitimate  son  of  one  of  the  three  regenerate  or 
twice-born  races  cannot  succeed  to  the  inheritance  of  his  father. 
We  think,  therefore,  that  the  Appellant's  case  fails  on  the  second 
point  no  less  than  on  the  first. 

The  only  remaining  question  is  the  reversal  by  the  Sudder 
Dewanny  Court  of  that  part  of  the  judgment  of  the  Zillah  Court  which 
directed  that  an  annual  sum  of  Rs.  6000  should  be  set  aside  out 
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of  the  estate,  given  by  the  decree  to  the  Respondent,  for  the  main'- 
tenance  of  the  Appellant.  The  grounds  upon  which  the  Sudder 
Dewanny  Court  reversed  this  part  of  the  judgment  do  not  appear  (n 
these  proceedings.  The  right  of  an  illegitimate  child  of  one  of  the 
three  regenerate  classes  to  maintenance  out  of  the  estate  of  his 
father^  is  recognized  by  all  the  authorities  on  Hiudd  Law  relating 
to  this  subject ;  and  as  to  this,  there  was  no  difference  of  opinion 
between  the  Pundit  of  the  Sudder  and  the  Pundit  of  the  Zillah 
Court,  although  they  differed  on  the  right  to  the  inheritance.  It  is 
not  shewn  that  the  allowance  is  in  excess  of  what  the  Appellant  is 
justly  entitled  to  receive  with  reference  to  the  value  of  the  estate; 
and  on  this  question,  the  native  Judge  of  the  Court  of  the  District 
in  which  the  Zemindary  is  situated  had  the  best  means  of  forming 
a  correct  opinion.  If  the  Court  had  thought  the  amount  in  excess^ 
means  might  have  been  taken  to  ascertain  what  would  be  a  proper 
allowance.  In  this  part,  therefore,  of  the  decree  of  the  Sudder 
Dewanny  Court,  their  Lordships  are  unable  to  concur :  they  are  of 
opinion  that  although  the  Appellant  is  shown  to  have  no  right  to 
the  inheritance,  either  as  the  legitimate  or  the  illegitimate  son,  he 
is  still  entitled  to  maintenance  out  of  the  estate  of  his  deceased 
father. 

Their  Lordships,  therefore,  will  humbly  recommend  to  Her 
Majesty  to  reverse  the  decision  of  the  Sudder  Dewanny  Court,  in 
so  far  as  it  reversed  the  decision  of  the  Sudder  Ameen,  with  respect 
to  the  maintenance^  to  declare  that  the  Appellant^  as  the  illegitimate 
son  of  the  late  Rajah  XJmur  Purtab  Syn,  was,  and  is,  entitled  to 
maintenance  out  of  his  estate,  at  the  rate  fixed  by  the  Sudder 
Ameen,  and  to  remit  the  case  to  India  for  the  purpose  of  effect  be- 
ing given  to  that  declaration,  but  in  other  respects  to  dismiss  this  ap- 
peal, although  without  costs,  the  appeal  having,  in  part^  succeeded. — 
Moore's  Indian  Appeals,  Vol.  YII,  pages  18  to  53. 

According  to  Hindu  law  prevalent  in  Madras,  legitimate  child- 
ren of  illegitimate  parents  of  the  Soodra  castO)  can  contract  a 
legal  and  valid  marriage. 

According  to  Hindti  law,  illegitimate  children  of  the  Soodra 
caste  can  inherit,  aAd  are  entitled  to  maintenance. 

Vol.  II.  27 
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The  marriage  between  persous  of  different  sections  of  the  Soodra 
caste  is  valid  and  legal. — Inderan  Valxiiigypidy  Taver  v.  RaTnar- 
^vamy  Pandia  Talaver  and  another. — Privy  Council  B.  L.  R. 
Vol  VIII,  p.  1. 


Mabius,  II.  C.  A,"^— January  Srd,  18G5. 

MuTTU-SAMY  Jaoa-viua  Yettapa  Naikar,  Appellant, 

versus 
Venkata-subha  Yettia,  Respondent, 

The  illegitimate  son  of  a  Soodra  by  a  concubiue,  not  being  a  female  slave,  is  eutitled  to 
maintenance  according  to  Hindu  Law. 

Judgment — This  is  a  special  appeal  from  a  decree  of  the  Civil 
Judge  of  Tinnevelly  awarding  Rupees  8,400  per  annum  to  the  plain- 
tiff below,  found  to  be  the  son  of  the  late  zemindar  by  a  concubine. 

The  question  really  is  whether  this  son,  not  being  the  child  of  a 
female  slave,  is  entitled  to  maintenance. 

In  his  first  volume  at  page  18,  the  learned  author  (Macnaghteu) 
states  the  doctrine  and  quotes  in  its  support  the  Mitakshariij 
Chap.  I,  Sec.  xii,  which  declares  the  circumstances  in  which  the  son 
of  a  5oocZra  by  a  female  slave  is  to  inherit.  The  word  "female 
slave"  is  used  throughout  the  passage,  but  the  not  very  delicate 
discussion  in  Colebrooke's  Digest  (Vol.  II.  221,  &c.)  of  the  circums- 
tances and  employment  which,  according  to  some  commentators, 
distinguish  slavery  from  mere  servitude,  seems  to  show  that  no  pe- 
culiar w^eight  ought  to  be  attached  to  the  word  *'slave.^'  -Again,  if 
the  Sanscrit  word  in  the  Mit^kshara  is  ^T^^  as  we  were  informed 
at  the  bar  that  it  is,  a  reference  to  any  dictionary  will  show  that  the 
word  means  "  a  female  of  the  Soodra  tribe,  the  wife  of  a  fisherman 
and  a  concubine."  Even  if  it  were  ^"J^  as  the  masculine  uouu 
means  equally  "  a  fisherman'*  and  "  a  servant,"  there  seems  no 
reason  for  supposing  that  the  feminine  does  not  mean  a  female   ser- 


*  Present ;  Frere  and  IloUoway  J.  J, 
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vaut,  althoiigli  "female  slave  is  the  only  meaning  given  to  it  by 
Wilson  in  his  dictionary.  Without  a  careful  collation  of  the  original 
it  would  be  difficult  to  determine  this  point.  If  the  restriction  is 
really  laid  down  by  the  authorities,  it  is  probably  on  account  of  the 
difficulty  of  tracing  sonship  where  the  woman  is  not  absolutely 
under  the  reputed  father's  power. 

The  son  imperfectly  adopted  was  held  to  be  in  the  condition 
of  a  slave,  yet  a  pei*son  so  imperfectly  affiliated  would  unquestion- 
ably be  entitled  to  maintenance.  Assuming  him  to  be  excluded 
from  the  inheritance,  it  seems  impossible  to  say  that  he  would  not 
be  entitled  to  maintenance.  We  find  from  Murdun  Singh  v.  Pur- 
huhid  Singh  (VII  Moo.  I.  A.  18)*  that  the  illegitimate  son,  even  of 
a  man  of  the  regenerate  tribe,  is  entitled  to  maintenance.  It  can- 
not be  disputed,  as  indeed  it  is  in  that  case  as  throughout  all  the 
authorities  admitted,  that  the  illegitimate  son  of  a  Soodra  stands 
in  this  particular  in  a  better  con'dition  than  one  of  a  twice-born 
man. 

The  right  to  maintenance,  too,  follows  upon  the  exclusion  from 
inheritance,  and  we  are  unable  to  see  that  there  would  be  any  justice 
in  upholding  the  argument  used  at  the  bar  that  he  may  have  been  en- 
titled to  inherit,  but,  as  he  has  lost  the  inheritance,  he  has  no  right 
to  be  maintained.  For  the  purpose  of  the  present  case  it  is  sufficient 
to  say  that  the  plaintiff  is  within  the  precise  words  of  the  rule  laid 
down  by  Macnaghten.  Whether  reason  and  legal  analogies  will  not 
show  that  the  rule  is  too  much  narrowed  is  open  to  question.  As 
to  the  amount  of  maintenance,  nothing  has  been  urged  to  justify 
us  in  disturbing  the  decision  of  the  Lower  Court,  or  to  show  that 
in  this  case  the  amount  of  maintenance  is  a  question  of  law  at  all. 
This  special  appeal  is  dismissed  with  costs.  Appeal  dismissed. — Mad. 
H.  C.  II.  Vol.  II,  p.  293. 


♦  Ante  J  page  199, 
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Madras  H.  C.  A.*— The  Uth  of  Fehrmry,  1S6S. 

N.  Krishnamma^  Special  Appellant^ 

veraua 
N.  Papa  aud  2  others,  Special  Respondents. 

7he  words  "  th«  hein  of  the  preceding  Kurnum"  in  Section  7  of  Regulation  ZXIX  of 
1802  mean  his  next  of  kin  according  to  the  order  of  Buccession  of  sevcnU  grades  of 
legal  heirs  and  not  heirs  iu  the  order  of  Buccesaion  to  undivided  divisible  anoeatnd 
property, 

A  daughter's  son  is  one  of  the  nearer  sapindas,  iw4  in  the  line  of  heirs  befora  a  bro- 
ther's son  according  to  Hiudd  Law. 

Semble^  an  illegitimate  son  of  a  Soodra  by  his  concubine  is  his  heir  in  preference  to  # 
brother's  son. 

> 

Tbis  was  a  special  appeal  against  the  decision  of  P.  SrinL-vasa 
Rao,  the  Principal  Sadder  An^een  of  Vizagapatara,  in  Regular  Ap- 
peals Nos.  102  and  117  of  1867,  reversing  the  decree  of  the  Court 
of  the  District  Munsiif  of  Yizagapatam  ia  Original  Suit  No.  18 
of  1864. 

Judgment : — This  is  a  suit  to  establish  the  right  claimed  by 
the  plaintiflF  to  an  hereditary  oflSce  of  Kurnum,  and  to  recover  the 
lands  forn^ing  the  mirasi  maniem  attached  thereto.  The  2pd  defen- 
dant  is  the  present  holder  of  the  office^  having  been  appointed  by 
the  3rd  defendant  under  Regulation  XXIX  of  180?.  Put  the  liOwer 
Appellate  Court  has  dismissed  the  suit  without  going  into  the  ques- 
tion whether  the  lands  are  appurtenant  to  the  office^  on  the  ground 
that  the  2nd  defendant,  the  illegitimate  son  of  Ramanna  by  the  Isp 
defendant^  his  concubine,  was  his  heir,  and  entitled  to  the  office  in 
preference  to  the  plaintiff,  Raman na  being  a  Soodrd, 

From  that  decision  the  1st  plaiutiff  has  appealed,  and  the  ob- 
jection relied  upon  on  his  behalf  is  that  the  Hind6  I^aw  in  regard 
to  the  rights  of  an  illegitiniate  son  of  a  Soodra  to  inherit  is  strictly 
limited  to  a  son  by  a  woman  in  one  of  the  conditions  of  slavery 
defined  by  the  law.  Tliis  position  has  been  met  on  the  part  of  the 
respondents  \yith  the  argument  not  only  that  the  law  has  a  general 
application  to  all  illegitimate  sons  of  Soodrcfs,  but  that  assuming 
the  law  to  be  so  limited,  and   the  2nd  defendant   not   eligible,    the 

*  Present :  Scotland,  C.  J.  and  Junes,  ^. 
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legitimate  grandson  of  Ramanna  through  bis  daughter  is  a  nearer  heir 
than  his  nephew^  the  appellant,  and  of  right  therefore  entitled  pre* 
ferably  to  the  office  under  the  Regulation,  and  we  are  of  opinion 
that  this  contention  is  well  founded  and  fatal  to  the  claim  in  the 
suit. 

We  think  that  the  words  "  the  heirs  of  the  preceding  kurnum" 
in  Section  7  of  Regulation  XKIX  of  1802,  mean  his  next  of  kin 
according  to  the  order  of  succession  of  the  several  grades  of  legal 
heirs,  and  not,  as  has  been  argued  on  behalf  of  the  appellant,  heirs 
in  the  order  of  succession  to  .undivided  divisible  ancestral  property. 
Now  a  daughter's  son  is  clearly  one  of  the  nearer  sapindas  and  in 
the  line  of  heirs  before  a  brother's  son,  and  consequently  if  the 
appellant's  objection  is  valid,  the  2Dd  defendant  is  the  person  whom 
the  Section  makes  it  obligatory  on  the  3rd  defendant  to  appoint, 
except  he  be  incapacitated  for  the  duties  of  the  office,  and  that  must 
be  established  by  proof  before  the  Judge  of  the  Zillahj  which  it  is 
not  pretended  has  been  done.  The  plaintiff  therefore  has  failed  to 
fihow  a  right  as  heir  rendering  bis  appointment  to  the  office  obliga- 
tory  on  the  3rd  defendant 

It  becomes  unnecessary  to  express  a  decision  on  the  appellant's 
objection  to  the  2nd  defendant's  right  to  succeed,  but  we  may  ob- 
serve that  our  present  apprehension  of  the  authorities  leads  us  to 
think  that  the  Lower  Appellate  Court  has  taken  the  sound  view  of 
the  law. 

The  decree  appealed  from  must  be  affirmed,  and  the  appellant 
nrnst  pay  the  costs  of  the  1st  and  2nd  respondents. — Mad.  H.  C. 
Bep.  Vol.  ly,  pp.  234—241. 


The  illegitimate  son  of  one  of  the  mixed  classes  between  the 
second  and  third  of  the  regenerate  classes  has  no  title  to  inherit  by 
the  ordinary  rules  of  Hindii  Law^  and  the  circumstance  that  the 
father  was  illegitimate  does  not  alter  the  law. — Sri  Oaja-paty  Hari 
Krishna  Devi  Gdru,  Appellant  v.  8rC  Oajor^oUy  Rddhika  Patta 
Mohd  Devi  Odru,  Respondent. — Mad.  H.  C.  Rep.  Vol.  II,  p.  369. 
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Madras,  H.  C.  A. — The  ith  of  Jamiary,  1869. 

Present : 

Collett,  and  Ellis,  Judges. 

« 

Datti  Parisi  Nayudu  and  3  others,  Special  Appellants, 

versus 
Datti  Bangaru  Nayudu  and  3  others,  Special  Respondents. 

The  illegitimate  son  of  a  Soodra  being  the  off8pring  of  an  incestuous  intercourse  ( inter- 
course between  a  father-in-law  and  his  daughter-in-law  )  is   not  entitled  to  inherit  or 

•     share  in  the  family  property  according  to  Hindd  Law. 

iSemhle.—  To  entitle  the  illegitimate  sons  of  a  Soodva  by  a  Soodra  woman  to  inherit  a 
fihare  in  the  family  property,  the  intercourse  between  the  parents  must  have  been  a 
continuous  one,  and  the  woman  must  hare  been  an  unmarried  woman.  Therefore 
the  illegitimate  son  of  a  Soodra  by  a  Soodra  woman  living  with  him  in  adultery  is 
not  entitled  to  a  share  in,  or  to  inherit,  the  family  property. 

.  The  plaint  was  filed  by  the  4th  plaintiff  as  the  mother  and 
guardian  of  the  1st,  2nd,  and  3rd  plaintiffs  who  were  minors  to  re- 
cover a  half  share  in  the  property  situated  in  the  village  of  Vangaru. 
The  plaint  stated  that  the  1st,  2nd,  and  Srd  plaintiffs  are  step- 
brothers of  the  1st  and  2nd  defendants,  and  the  3rd  defendant  is 
their  step-sister,  and  the  4th  defendant  is  father  of  Uie  1st,  2nd> 
and  Srd  plaintiffs,  and  1st,  2nd,  and  3rd  defendants. 

The  1st  defendant  in  his  statement  states  that  the  property  in 
dispute  and  some  other  property  of  much  value  are  in  pos.session  of 
the  3rd  and  4th  defendants,  and  he  has  no  property  wl^atever  in  his 
own  possession;  that  it  is  true  that  a  document  was  executed  to  the 
4th  defendant  for  settling  the  division  of  the  common  property,  but 
it  was  not  divided  according  to  the  said  document ;  that  therefore  he 
should  be  compelled  to  divide  and  give  up  his  share,  and  that  his 
costs  ought  to  be  ordered  to  be  paid  by  the  plaintiffs. 

In  the  statement  put  in  on  behalf  of  the  2nd  and  3nl  defen- 
dants, it  was  alleged  that  the  fourth  plaintiff  was  first  married  to 
the  Ist,  2nd,  and  5rd  defendants*  deceased  older  brother  Ramn 
Naidu,  by  whom  he  begot  two  daughters ;  and  on  her  husband's 
death,  she  lived  in  the  defendants*  house  for  two  years ;  but  having 
by  secret  illicit  intercourse  conceived  tire  1st  plaintiff,  she  was  turned 
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out  by  all  the  defendants ;  that  afterwards  she  continued  to  carry 
on  her  adulterous  course  publicly;  that  the  4th  defendant  kept  the 
4th  plaintiff  contrary  to  Hiud6  law  even  when  the  1st  plaintiff  was 
3  years  old. 

The  4th  defendant  supported  the  case  made  by  the  plaintiff. 

The  plaintiffs  and  4th  defendant  stated  at  the  first  hearing  of 
the  suit  that  though  the  4th  plaintiff  was  the  widow  of  the  4th  defen- 
dant's eldest  son,  yet  the  4th  defendant  married  her  according  to 
the  custom  prevailing  in  their  family.  The  2ud  and  3rd  defendants 
contended  that  it  was  not  their  usage-  to  marry  a  daughter-in-law. 

The  sole  question  for  our  consideration  is  that  on  which  the 
Principal  Sudder  Ameen  has  decided  against  the  3rd  plaintiff,  viz., 
whether  the  illegitinrnte  son  of  a  Soodra  being  the  offspring  of  an 
incestuous  intercourse  is  entitled  to  share  in  the  family  property. 
All  references  to  the  English  or  Mahomedan  law,  or  to  the  supposed 
law  of  nature,  are  irrelevant,  as  they  cannot  assist  to  a  decision  of 
this  case  which  must  be  entirely  governed  by  the  Hindu  law.  Nor 
can  we  allow  ourselves  to  be  influenced  by  any  consideration  of  the 
increasing  importance  of  the  caste  of  Soodras  in  the  present  day. 
After  the  decision  of  this  Court  reported  in  IL  Madras  High  Court 
Reports  293  (ante  210,)  we  think  it  quite  unnecessary  to  review  the 
numerous  texts  cited  by  the  Principal  Sudder  Ameen  (to  which  we 
could  readily  add  others)  wherein  the  word  "  Ddai'*  is  used.  We  are 
goveraed  by  that  case  and  are  well  satisfied  to  be  so.  There  is  the 
authority  of  both  Hind6  and  English  writers  on  Hindu  Law  to  show, 
and  indeed  it  was  conceded  in  argument  before  us,  that  the  illegiti- 
mate son  of  a  Soodra  by  "  an  unmarried  Soodra  woman"  is  entitled 
to  share  in  the  family  property.  It  is  also  quite  necessary  for  us  to 
review  the  texts  cited  by  the  Principal  Sudder  Ameen  with  reference 
to  marriages  between  Hindus  who  are  Sa-gotra.  In  the  first  place, 
the  use  of  the  term  Sa-gotra  shews  that  those  texts  refer  only  to 
the  three  regenerate  castes,  and  in  the  next  place,  there  is  no  ques- 
tion in  the  present  case  that  there  could  have  been  no  legal  mar*» 
riage  between  the  parties  and  that  their  intercourse  was  simply 
incestuous. 

We  should  also  probably  be  prepared  to  agree  with  the  Prin- 
cipal Sudder  Ameen  that  to  entitle  the  illegitimate  sous  of  a  Soodnt 
by  a  Soodra  woman  to  participate,   the  intercourse   between   the 
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parents  must  have  been  a  coDtinuous  ooe ;  there  must  have  been  an 
established  concubinage,  or  in  other  words,  the  woman  must  have 
been  one,  '*  exclusively  kept"  by  the  man.  But  it  is  unnecessary 
for  us  to  decide  that  point,  for  upon  the  facts  as  found  in  this  case 
we  take  it  to  be  clear  that  the  intercourse  between  the  4th  plaintiff 
and  4th  defendant  was  a  continuous  and  exclusive  concubinage. 

When  the  matter  for  consideration  is  thus  reduced  to  its  pro- 
per dimensions,  the  question  left  for  decision   is  the  short  one  we 
have  stated  above.     It  is  admitted  that  there  is  no  express  authority 
to  be  found  upon  the  point.     We  are  of  course  not  at  all  inclined 
to  extend  the  legal  recognition  of  concubinage  among  Soodi^aa  be- 
yond what  the  terms  of   the  law  require,  and  we  think    that  the 
phrase  "other  unmarried  Soodtu  woman''  used  by    the    authora 
alluded  to  above  may  rightly  be  applied  strictly  and  establishes  that 
the  illegitimate  son  of  a  Soodra  by  a  Soodra  woman  living  with 
him  in  adultery  would  be  excluded  from  participating  in  the  family 
property.     Then  we  think  that  there  is  authority  for  holding  that 
the  son  of  a  Soodra  by  a  woman  of  one  of  the  regenerate  or  supe- 
rior castes  would  similarly  be  excluded  from  participating  in   the 
inheritance  of  his  natural  father,  and  for  this  we  think  it  sufficient 
to  refer  to  Ddyabhdga,  Chap.  V,  Art.  14,  SniHti  ChandHkd  {^KristnSL 
Swamy  Iyer's  Translation)  pp.  63,  64,   Arts.    11   and  14,  and  the 
texts  cited  and  the  comments  thereon  to  be  found  in  3  Coleh^oohe's 
Digest  pp.  129,  143,  325,  326.     The  fair  result  we  think  of  these 
express  authorities  is  to  indicate  the  principle  that  though  the  law 
recognizes  concubinage  among  Soodvds  and  admits  the  illegitimate 
sons  of  the  concubine  to  participate  in  the  estate  of  the  father  along 
with  the  legitimate  sons  by  his  wife,  yet  that  the  illegitimate  sons 
will  be  excluded  from  this  privilege  where  the  intercourse  between 
their  parents  was  one  in  violation  of,  or  forbidden  by,  the  law,  and 
clearly  an  incestuous  intercourse  is  of  this  nature.   Upon  this  ground 
we  think  that  we  are  justified  in  concumng  in  the  judgment  of   the 
Principal  Sudder  Ameen  that  though  in  point  of  fact  the  3rd  plain- 
tiff in  this  suit  is  the  illegitimate  son  of  the  4th  defendant  by  the 
4th  plaintiff,  yet  as  intercourse  between   a   father-in-law  and    his 
daughter-in-law  is  clearly  forbidden  and  incestuous,  the  3rd  plaintiff 
is  not  entitled  to  participate  with  the  other  defendants,  the  legiti- 
mate sons  of  the  4th  defendant,  in  the  family  property. 
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We  therefore  coDfirm  the  decrees  below  and  dismiss  this  special 
appeal  with  costs. — Madras  High  Court  Reports,  Vol.  lY,  p.  SOi. 

Among  Soadraa,  illegitimate  children  inherit  to  their  putative 
fathers. — VenkcUa-ram  v.  VencoUa  LtUdiemee  UUam  and  i^nother,---- 
Stra.  H.  L.  Vol.  II,  p.  304.— MorL  Dig.  Vol.  I,  p.  Sia 

But  illegitimate  sons  of  Rajpoots,  oi^  any  of  the  three  superior 
tribesi  by  a  won^an  of  the  Soodra  or  other  inferior  class,  ar^  not 

■  * 

entitled  to  inherit. — Perahod  Singh  v.  Ranee  Muheahree. — S.  D.  A. 
Eep.  Vol.  Ill,  p.  132  ( New  Ed.)  p.  176.    Mori.  Dig.  Vol.  I,  p.  310.    ' 

And  the  same  point  was  decided  in  Cawareeboyee  v.  Stm  SavBk 
Dostf.— Case  5  of  1826.  Mad.  S.  D.  Dec.  Vol.  I,  p.  546.— Mori.  Dig. 
Vol  I,  p.  311. 

A  son  not  born  in  lawful  wedlock  may  inherit  if  such  be  the 
custom  of  the  province,  but  not  otherwisa  In  this  case,  it  appear-' 
ing  that,  by  the  custom  of  the  Nagur  Brahmans  in  Benares,  illegi- 
timate sons  cannot  inherit,  judgment  was  passed  against  the  claimant, 
the  illegitimate  son  of  a  Nagur  Brahman  suing  for  his  fathei'^s 
estate. — Mohun  Sing  v.  Chumun  Rai.  20th  November  1799.« 
D.  A.  Rep.  Vol  I,  p.  68.  (New  Ed.)  p.  37. 


Calcutta,  H.  G.  A.^The  14<&  of  Dfcernbe^^  1864. 

Present : 

_  • 

The  Honorable  C.  Steer  and  K  Jackson,  Puisne  Jvdgee» 

Regular  Appeal  from  an  order  pcbsaed  by  the  Principal  Sudder' 
Ameen  of  Patna,  dated  ihe  29ih  cf  March,  1864. 

LucHOMUK  Febshad  (Dejfondantj)  Appellant, 

versus 
Debex  Febshad  ( Plaintiff^)  Respondent 


Under  the  Mittfkthartf  law,  a  grandBon  ( his  father  beiag  dead )  eharea  tipaJllj  with  a 
BOB  the  self -acquired  property*  of  the  grandfather. 

This  is  a  suit  in  right  of  inheritance  to  a  moiety  of  the  estate^ 
real  and  personal,  of  the  late  Deen-dyal  Bhugut    The  plaintiff  is 


*  JJLlao  jthe  mioeptral  propertj.— 43i»«yilf^  pa^  W.  Bee  also  Partitioa. 
Vol.  H  n 
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the  grandson  of  the  late  Deeu-dyal,  and  the  defendant  ia  the  son 
of  Deen-dyaL 

The  first  issue  arising  out  of  the  pleadings,  is  one  of  law,  viz.^ 
whether  by  the  Mitfikshard  law,  a  grandson,  whose  father  dies  be- 
fore his  father,  can  succeed  to  the  self-acquired  property  of  the 
grandfather  where  his  son  is  alive.  The  second  issue  is  one  of  law 
and  fact  combined,  viz.,  whether  Banee  Ram,  the  son  of  Deen-dyal, 
and  the  father  of  the  plaiutiflF,  was  expelled  from  the  paternal  abode 
and  lived  separate  from  his  father,  and  whether  these  facts  extin- 
guished Banee  Ram's  right  of  inheritance  to  his  father's  estate,  and 
the  inheritance,  in  consequence,  of  his  son. 

It  ia  admitted,  that  the  property  of  which  Deen-dyal  died  pos- 
sessed was  all  self-acquired  property. 

It  has  been  held  by  the  Principal  Sudder  Ameen  that,  under 
the  Mit&kshar&  law,  a  grandson  inherits  in  an  equal  degree  with  a 
son,  and  on  the  issue  of  fact  he  is  of  opinion  that  there  is  no  truth 
whatever  in  the  allegation  of  the  defendant  that  the  plaintifiTs 
father  Banee  Bam  was  expelled  by  his  father  from  the  paternal 
abode,  and  on  these  findings  he  decrees  to  the  plaintiff  a  inoiety  of 
the  estate  of  his  grandfather. 

It  is  at  once  admitted  on  the  part  of  his  pleaders  that,  by  the 
Hindii  law  as  current  in  Bengal,  a  grandson  whose  father  is  dead, 
takes  equally  with  a  son  of  the  grandfather's  self-acquired  property. 
But  it  is  contended  that  the  Bengal  school  and  the  Mit&kshariC 
school  differ  materially  in  regard  to  the  rights  of  such  grandsons, 
and  that  with  respect  to  them  they  have  no  right  of  inheritance 
while  a  son  exists,  who,  as  conferriug  higher  benefits  to  his  deceased 
ancestors,  has  a  prior  and  superior  right  to  the  inheritance,  and  that 
the  law  books  are  also  clear  that  a  son  is  an  obstruction  to  the  grand- 
son in  the  way  of  his  inheritance. 

We  think  that  there  is  no  warrant  for  this  contention  from  the 
authorities  which  have  been  cited  in  support  of  it. 

Ko  doctrine  of  Mit&kshar^  law  is  better  established  than  this 
that  the  right  of  a  son  as  a  joint  owner  with  his  father  accrues  to 
him  from  the  moment  of  his  birth,  and  that  though  a  father  may 
alienate  bis  personal  estate,  the  son's  right  to  it,  if  it  is  not  alienated, 
is  as  clear  and  undoubted  as  his  right  is  to  the  ancestral  estate.  If 
then  this-  is  the  true  principle  of  law,  Banee,  the  son  of  Deen-dyal, 
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possessed  undoubtedly  a  joint  interest  with  his  father,  and  had  he 
livedo  he  would,  with  his  brother,  have  shared  half  and  half  the 
patrimonial  estate. 

The  word  **puttro>'  in  the  Hindti  law  books  has  been  construed 
to  mean  not  only  a  son,  but  a  son's  son  and  roale  issue  to  the  fourth 
generation.  Therefore  there  is  no  force  in  the  argument,  that  the 
defendant  being  the  son  of  Deen-dyal  confers  more  benefits  on  his 
departed  ancestors  than  the  plaintiff  who  is  only  Deen-dyal's  grand- 
son, for  both  being  sons  in  the  interpretation  of  Hindti  law,  both 
confer  equal  benefits,  and  both  being  in  the  sense  of  sons^  the  one 
is  not  an  obstruction  to  the  other. 

On  the  issue  of  fact,  we  are  altogether  with  the  Court  below  in 
considering  the  plea  of  Banee^s  expulsion  and  separation  from  his 
father^  a  mere  pretext  adopted  for  the  purpose  of  defeating  the  rights 
of  the  plaintiff  in  this  suit. 

In  this  view  of  the  case,  we  affirm  the  judgment  of  the  Court 
below,  and  dismiss  thjB  appeal  with  costs. — S.  W.  R.  Vol.  I,  page  317- 

Qrandsons  of  the  original  acquirer  of  certain  property  instituted 
an  action,  during  the  life  of  the  latter,  against  their  paternal  uncle, 
for  their  shares  of  the  estate  acquired  by  their  common  ancestor. 
Held,  that  they  were  entitled  to  their  shares,  on  proof  that  the 
original  acquirer  had  relinquished  his  title  to  the  property  in  favor 
of  his  sons,  and  that  therefore  no  legal  objection  existed  to  the  divi- 
sion of  the  estate  between  the  sons  or  their  representatives. — 
Byram  Singh  and  another  v.  Seeb-svJiae  Singh  and  others. — S.  D. 
A.  Rep.  VoL  YI,  page  65. 

A  Hindii  dying  possessed  of  real  property,  and  leaving  a  son 
and  grandson,  an  equal  right  descends  to  each,  and  not  to  the  son 
BXone.'^Diiydrahunkur  Kaasee'ram  v.  Brij-vulluhh  Mootee-chund. 
Bom.  SeL  Rep.  p.  41.— Morley's  Digest,  Vol.  I,  page  307. 
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Admitted  and  ApproTed  legal  opikdona. 

The  ion  of  t  Soodra  hj  a  female  slare  will  inherit  if  there  be  no  other  heirs  down  to 
daughter's  son. 

^  The  eldest  brother  of  a  Soodra  family,  which  consisted  of 
foar  btotbero  and  a  sister,  had  oae  gIod  by  a  female  slave ;  and  the 
«iiter>  daring  the  husband's  absence,  and  while  he  was  residing  in  a 
ioreign  country,  had  a  son  by  a  stranger.  The  other  three  brothers 
died,  leaving  no  heir.  Now  there  are  two  persons,  namely,  the  Bon 
of  the  eldest  brother,  and  the  son  of  the  sister,  living,  and  each 
claims  the  property.  In  this  case,  on  which  of  these  survivors  will 
the  property  left  by  the  brothers  devolve  f 

R.  Under  the  circumstances  above  stated,  in  default  of  all 
heirs  down  to  the  daughter's  son^  the  family  being  of  the  Soodra 
tribe,  the  entire  property  will  devolve  on  the  son  begotten  by  the 
elder  brother  on  a  female  slave. 

The  son  of  the  sister  has  no  title  to  the  inheritance. 

The  text  of  YdjnyavaUeya  cited  in  the  liiiit&kshar&  : — ''Even  a 
*0Oh  begotten  by  a  Soodra  on  a  female  slave,  may  take  a  share  by 
the  father's  choice.  But,  if  ibe  father  be  dead,  the  brethren  should 
mdlkiB  him  partaker  of  the  moiety  of  a  share  :  and  one  who  has  no 
brothers  may  inherit  the  whole  property,  in  default  of  a  daughter's 
son.  ^ 

&ukblear  Singh^  versus  Bahadoor  Singh  and  others. 

JZi^  Hooghly,  March  3rd,  1816.— Macn.  H.  L.  Vol.  II,  Chap. 
I,  case  11. 

*  Acoording  to  the  Hiod6  law,  the  illegitimate  son  of  a  Soodra  man  bj  a  female 
slaye,  or  a  female  slave  oi  his  slave,  may  inherit,  but  not  the  iU^timate  ehiJd  of  any  of 
the  three  superi6r  claases.  It  appears  iu  this  case  that  the  parties  are  Soodr<u  ;  but  it  is 
not  dijitiuctlj  stated  whether  the  eldest  brother  died  previously  or  subsequently  to  the 
.'death  of  any  or  all  of  his  other  three  brothers,  or  whether  the  woman  on  whom  the 
.|>lalatifr  was  begotten  <by  him  was  one  of  the  fifteen  descriptioiis  of  sUvee,  or  was  Btferely 
a  ooncubine.  If  the  woman  were  his  *slave,  and  the  other  three  brothers  died  before 
the  eldest,  then  the  son  begotten  by  him  on  the  female  slave  would  b6  entitled  to  the 
entire  property.  On  the  other  hand,  if  one  or  more  of  the  brothers  died  subsequ/mtly 
to  the  death  of  the  eldest  brother,  the  illegitimate  son  would  be  entitled  to  claim  only 
such  portion  as  belonged  to  his  putative  father,  there  being  no  law  admitting  the  son  M 
a  Soodra  by  a  female  slave  to  share  the  estate  of  collaterals.  If  the  woman  were  not 
his  female  slave,  the  son  begotten  on  her  by  him  would  have  no  right  to  the  inheritance^ 
but  only  a  claim  to  maintenance ;  and  under  no  circumstances  could  the  son  of  the 
begotten  as  above  have  any  right  to  succeed  to  his  mother's  brothers. 
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Th«  iQegililnat*  loa  of  a  pefioii  Monging  to  om  of  tko  Ngenonte  ttibei  ii  entitled  to 
nudntenanoe  only. 

Q.  A  Rajpoot  died,  leaving  a  widow  and  a  concubiDe  of  the 
Aheer  tribe,  by  whom  he  had  four  sons ;  and  on  his  death,  his  widow 
performed  all  the  exequial  ceremonies  necessary,  on  the  oocasion. 
In  this  caae,  are  the  sons  and  their  mother  entitled  to  any  proportion 
of  the  property  left  by  the  deceased  owner ;  and  if  so,  to  what  portion 
is  each  of  the  survivors  entitled  ? 

R.  Under  the  circumstances  stated,  the  entire  property  left 
by  the  deceased,  excepting  such  ornaments  and  clothes  as  were  worn 
by  the  concubine  and  her  sons,  will  devolve  on  the  widow.  The 
concubine  and  her  sons  have  no  right  to  share  such  property,  but 
they  are  entitled  to  maintenance.  This  opinion  is  conformable  to 
Menu,  ihs  Mitdkafutrd,  VivddoriHUndkara,  Vivdda-chiniamani, 
and  other  authorities. 

Authorities, 

9 

The  text  of  FriAoapo^i,*  cited  in  the  VivAda-TcUndiJcara  and 
other  authorities : ''  The  virtuous  and  obedient  son  born  of  a  Soodra 
woman  unto  a  man  who  leaves  no  Ugitimaie  offspringi  shall  take 
a  pro^naionfor  hie  maintenanoe,  and  the  kinsmen  shall  inherit  the 
xematader  of  the  estate.'' 

''This  relates  to  the  son  of  a  ^oman  not  lawfully  married.'' 
The  VivddotrfiUndkara  and  Vi^f^Sda-chintdmani. 

*'  Even  a  son  begotten  by  a  Soodra  on  a  female  slave,  may  take 
a  share  by  the  father's  choice."  '*  From  the  mention  of  a  Soodra 
in  this  place,  it  follows  that  the  son  begotten  by  a  man  of  a  rege- 
nerate tribe  on  a  female  slave,  does  not  obtain  a  share  even  by  the 
JTalhet^s  bhoice,  nor  the  whole  estate  after  his  demise.  But,  if  he  be 
doicile,  hid  receives  a  simple  maint^nance/'--*Biitakshar&. 

t?atema:— "  A  son  by  a  Soodra  woman,  bom  imto  a  man  who 
lea'lres  no  kgiti'mxtU  offspring,  shall,  if  he  be  strictly  obedient  like 
a  pupil,  receive  a  provision  for  Iiis  maintenance." 

**  The  son  begotten  on  a  Soodra  woman  not  lawfully  married, 
by  a  man  i)elonging  to  one  of  the  three  first  classes,  who  leaves  no 
eon  Iqr  a  woman  of  twice-born  class,  shall  receive  a  provision 
for  bis  maintenance,  that  iis,  some  trifle,  as  a  stotk  whereon  he  may 
earn  a  livelihood  by  agriculture  or  the  like.— The  Vivdda-ratm4hoiTa. 
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Zillah  Bhaugulpore,  July  I7th,  1824.— Macn.  H.  L.  Vol.  II, 
Chap.  VII,  Case  xii. 


A  bod'b  son  ahares  equally  with  sona. 

Q.  A  person  had  four  sons,  one  of  whom  died  before  hirn, 
leaving  a  son ;  and  shortly  after  his  son's  death,  the  original  proprie- 
tor died.  There  are  now  surviving  his  three  sons  and  a  grandson. 
In  this  case,  is  the  grandson  entitled  to  inherit  from  his  grand- 
father. 

R.  The  son's  son  will  equally  share  with  his  paternal  uncles, 
though  his  father  died  before  his  grandfather. 

Authorities. 

To  this  eflTect  Ydjnyavalkya  says :  "  The  ownership  of  father 
and  son  is  the  same  in  land  which  was  acquired  by  his  father,  or  in 
a  corody,  or  in  chattels.*' 

Kdtydyana  thus  declares :  "  Should  a  son  die  before  partition, 
his  share  shall  be  allotted  to  his  son,  provided  he  had  received  no 
fortune  from  his  grandfather,  that  son's  son  shall  receive  his  father's 
share  from  his  uncle,  or  from  his  uncle's  son :  and  the  same  proper^ 
tionate  share  shall  be  allotted  to  all  the  brothers,  according  to  law.'' 

According  to  the  above  authorities,  if  a  son  die  previonsly  to 
partition,  his  son  is  entitled  to  his  father's  portion. 

Zillah  Bareilly,  January  19th,  1821. — Macn.  H.  L.  Vol.  II, 
Chap.  I,  Case  vi. 


Sons'  sons  whose  fathers  are  missing,  inherit  equally  with  sons. 

Q.  A  person  died  leaving  seven  sons,  four  of  whom,  after  a 
lapse  of  time,  were  missing,  and  the  remaining  three  took  possession 
of  the  paternal  estate,  confiding  the  management  of  it  to  one  of 
their  number.  In  this  case,  will  the  property  of  the  deceased 
devolve  on  his  three  sons  and  the  missing  sons'  sons  ? 

B.  The  deceased  proprietor's  grandsons,  whose  fathers  are  miss- 
ing, are  entitled  to  share  the  property  with  his  sons  according  to 
their  fathers'  shares.  From  the  circumstance  of  the  management 
being  confided  to  one  of  them,  the  right  of  the  others  cannot  be 
divested.    This  opinion  is  conformable  to  law. 
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Authorities. 

When  the  father  is  dead,"  &a     {Ddyor-bhdga,  page  9). 
'*  Among  the  issue  of  diflferent  fathers,  the  allotment  of  shares 
is  according  to  the  fathers.'^ 

"And  the  dissipation  of  their  hereditary  maintenance  is  cen- 
sured.'* 

Zillah  ShaJiabad,  June  20th,  1804.— Macn.  H.  L.  Vol.  11, 
Chap.  I,  Case  vii. 


QrandBODB  in  the  male  line  whose  father  is  dead,  and  great-grandsons  whose  father  and 
grandfather  are  dead,  shaie  with  sons,  and  inherit  i>«r  ttirpes,  not  per  capita, 

Q.  A  landed  proprietor  had  two  sons.  Of  these,  one  died, 
leaving  four  sons,  of  whom  two  are  living,  and  the  other  two  dead, 
leaving  their  sons.  In  this  case,  to  what  proportion  of  the  lands  is 
each  entitled  ? 

R  Supposing  the  person  in  question  to  have  died,  leaving 
8ome^  landed  property,  and  two  sons,  and,  of  the  two  sons,  one  to 
have  died,  leaving  four  sons,  of  whom  two  have  since  died,  and  the 
other  two  are  living,  then  the  property  left  by  the  original  proprie^ 
tor  should  be  made  into  two  shares,  of  which  one  will  devolve  on  his 
son,  and  the  remaining  one  will  be  subdivided  into  four  parts,  of 
which  two  will  go  to  the  two  surviving  grandsons,  and  the  other  two 
portiona  to  the  heirs  of  the  two  deceased  grandsons.  If,  of  the 
deceased  grandsons,  one  had  many  sons,  and  the  other  had  less  in 
number,  they  will,  in  that  case,  take  their  fathers*  respective  shares, 
and  divide  them,  accordiDg  to  the  numbers  of  the  brothers  among 
themselves.  This  opinion  is  conformable  to  the  Ddya^bhdga, 
I)dyct»krama'8angraJui,  and  MUdkehard. 

Authoritiee, — ''Among  the  issue  of  different  fathers,  the  allots 
ment  of  shares  is  according  to  the  fathers.'^  ^ 
.  ''If  unseparated  brothers  die,  leaving  male  issue,  and  tbd 
number  of  sons  be  unequal,  one  having  two  sons,  another^^  threes 
and  a  third,  four ;  the  two  receive  a  single  share  in  right  of  their 
father,  the  other  three  take  one  share  appertaining  to  their  father^ 
the- remaining  four  similarly  obtain  one  share,  due  to  th<3ir  father. 
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So,  if  some  of  the  sods  be  liviogi  and  9ome  have  died  learing  nude 
issue,  the  same  method  sboald  be  observed ;  the  sarviving  sons  take 
their  own  allotments,  and  the  sons  of  their  deceased  brothers  receive 
the  shares  of  their  own  fathers  respectively.  Such  is  the  adjustment 
prescribed  by  the  text." — Mitilkshari. 

Calcutta   Court  of  Appeal. — Macn.  H.  L.  Vol.  II,  C%ap.  I, 
Case  viii. 


Besponsa  pmdentuxn. 
ZiLLA  OF  Djlrafooram.— February  3, 1807. 

COOPATBA-VADOO,  V.  SUNJALATBA-VADOO. 

The  plaintiff  is  the  legitimate  son  of  one  Condatatiii-vadpo. 
The  defendant  is  his  son  by  a  woman  whom  be  kept,  'fhfi  iather 
being  dead,  what  becomes  of  his  property  ? 

Ansrjuer. — It  is  his  son's  by  his  lawful  wife,  tp  the  exolosi^n  of 
the  defendant,  subject  to  any  gift  that  m<ty  have  been  m^p  by  the 
deoeased  in  his  life-time ;  and  this  not  in  fraud  of  the  rjghtQ  of  tbe 
plaintiff,  m  )m  legitimate  son. 

(Signed)    S.  Suokara^  ^Qstrte. 

Remarke. 

See  Mitaksh.  on  luh,  Cb.  I,  Sect,  zii  ;-r-aQd  Dig.  V<4.  Ill, 
page  S28.  C. 

The  son  is  interested  in  his  father's  pro|>erty,  nor  oi^n  any  iaci* 
drat  of  birth  deprive  him  of  this  inherent  right 

With  respect  to  Soodros,  ( all  the  tribes  of  whidi  ai?e,  in  law, 
nearly  equal, )  I  am  inclined  to  think  that  sonai,  of  wblit^yer  d^s- 
eriptioD,  are  entitled  to  equal  shares.  £. 

In  this  case,  I  think  the  legitimate. son  is  the  sole  heir  ^  his 
deceased  father's  estate :  nor  do  I  believe  tbe  Hind6  law^  in  any 
case,  except  in  the  instance  of  a  Soodra'a  son  by  ^,  fena^e  slav/e, 
recognises  the  heritable  right  of  illegitimate  cMldren.  The  ^rst  in 
the  eerie  sof  heirs  is  maleissue  {PuUra).  But  whom  does  the  lawin- 
clttde-inihiaterm?    To  this  I  should  reply,  I.    The  real  legitimal# 
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son.  2,  Neitt,  son  of  the  son,  or  of  the  son's  sod.  3.  The 
Putrd-pratinidhi,  or  substitute  son.  Again,  of  the  Pvira^ratu- 
nidhi,  by  the  ancient  law,  eleven  descriptions  are  recognized ;  and 
of  these  the  Paunarbftavay  or  son  of  the  twice-married  woman 
alone  might,  in  some  instances,  be  regarded  as  '^  a  natural  son/'  in 
one  acceptation  of  the  term.  But,  in  the  present  age,  of  the  eleven 
subsidiary  sons,  the  adopted  son  of  the  two  descriptions  technically 
called  Dattaka,  or  the  son  given,  and  Kritrivia,  or  the  son  made> 
is  alone  approved  by  the  laiw  and  general  practice.  What  constitutes 
a  legal  adoption,  is  a  question  involving  many  considerations,  and 
which  will  not  be  here  relevant.  S. 

Stra.    H.  L.  Vol.  II,  ( 2nd  Ed. )  p.  65. 


Madras  Sudder  Adawlut. 

Q.    Has  an  illegitimate  son  any,  and  what,  hereditary  right  f 

A,     His  father  may  settle  a  share  upon  him,  if  he  make  parti^ 

iion  in  bis  life  (1).    On  the  death  of  the  father,  without  partition, 

he  takes  with  his  legitimate  brothers,  a  half  share  (2).    If  none, 

he  is  entitled  to  a  share  equal  to  that  of  a'grandson,  by  a  daughter. 

Bemarlca. 

(!)     See  Mit.  on  Inh.  ch.  I,  sect,  xii,  §  1  and  2. 
(2)     Provided  the  father  do  not  belong  to  one  of   the  three 
higher  tribes,  for  this  rule  is  restricted  to  the  Soodtu.     3  Dig.  143. 
Stm.  H.  L.  Vol.  II,  ( 2nd  Ed.)  p.  70. 


Madras  Sudder  Adawlut. 

Has  the  son  of  a  Brahmin,  begotten  on  a  Soodra  woman,  any, 
and  what,  claim  on  the  estate  of  his  father  ? 

Answer.— To  the  extent  of  food  and  raiment. 

Remarks. 

Provided  he  be  of  good  conduct,  and,  as  expressed  in  the  Mitdk- 
sharfi,  (Ch.  I,  Sect.  xii.  3,)  docile.  C. 

Vol.  II.  29 
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The  Court  would  presume  the  natural  son  qualified  to  receive 
maintenance^  unless  the  opposite  party  could  shew  what,  in  the 
contemplation  of  the  law,  is  a  legal  disqualification.  S. 

Stra.     H.L.  Vol.  II,  (Second  Ed.)  p.  71. 


ZiLLAH  OF  ViZAGAPATAM. — May  8,  1804. 

A  man  having  an  illegitimate  son,  whom  he  had  educated  and 
married,  had  afterwards  children  born  in  wedlock ;  and  conceiving 
an  aversion  to  the  former,  he  turned  him  out  of  his  house,  denying 
his  having  any  claim  upon  him.  The  case  being  referred  to  the 
Pundit  of  the  Court,  his  opinion  was,  that  the  son  in  question  being 
neither  Datta  nor  Aur'asa,  (neither  adopted  nor  legitimate,)  and  no 
other  being  inheritable  in  the  Cali  age,  he  could  enforce  no  claim 
on  the  property  of  his  putative  father;  that  it  was  nevertheless  com- 
petent to  the  latter,  if  he  thought  proper,  to  admit  him  to  a  share, 
and  this  without  the  consent  of  his  legitimate  issue ;  and  that^  pro- 
vided he  was  free  from  vice,  he  could  not,  >vithout  violating  the 
Sastras,  refuse  him  food  and  raiment. 

Remarks. 

Issue  by  a  concubine  is  described  in  the  law  as  son  by  a  female 
slave,  or  by  a  Socdra  woman.  If  the  father  were  a  Soodra,  he 
might  have  allotted  a  share  to  his  illegitimate  son.  Mit.  on  Inb. 
Ch.  I,  Sect.  xii.  And  the  obligation  of  affording  him  the  means 
of  subsistence  is  declared  in  passages  quoted  in  Jagan-natha'a 
Digest.  Vol.  Ill,  p.  170.  C. 

The  Aurasa  puttra  (literally,  son  of  the  breast)  is  described 
as  the  son  begotten  by  a  man  on  his  lawfully  wedded  wife.  Is  a 
Gdndharva  marriage  legal,  or  illegal?  If  legal,  the  offspring  of 
such  a  marriage  would  be  legitimate ;  and,  no  doubt,  the  right  of 
succession  would  arise.  S. 

Stra.     H.  L.  Vol.  II,  {2nd  Ed.)  p.  G8. 
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CHAPTER  n. 

WIDOWS    SUCCESSION,    &c. 


Calcutta   Suddkr   Dewanny   Adawlut. 

Present : 
H.  Colebrooke  aud  J.  Fombelle,  Jiulges, 

NuKD  KoowuR,  Appellant, 
TooTBc  Singh  and  Uhlad  Singh,  Respondents. 

By  the  Hindfi  Law,  as  current  io  the  West,  a  widow  does  not  inherit  the  property  of 
her  husband,  when  held  in  co-parcenary,  but  only  when  held  in  severalty.  In  the 
former  case,  she  is  .only  entitled  to  maintenance  out  of  it. 

After  the  death  of  Ujeet  Siugb^  Jhuboo  Koowur  succeeded  to 
his  share,  and  after  Kehur  Singh's  death,  Kurum  Koowur  took 
possession  of  Ids  share  of  the  estate  of  their  father,  Kislien  Singh. 
On  the  demise  of  the  latter,  Nund  Koowur  sued  for  the  whole 
estate,  as  the  widow  of  the  only  male  descendant  of  Kishen  Singh. 
Uhlad  Singh  and  Tootee  Singh  claimed  the  respective  shares  of 
their  maternal  grandfathers,  Ujeet  Singh,  and  Kehur  Singh,  as  their 
heirs  at  law.  On  the  13th  of  March  1813,  Mr.  H.  Colebrooke  put 
the  following  questions  to  the  Pundits  of  the  Sudder  Dewanny 
Adwalut: — 

Q.  1.  "  If  Kehur  Singh  and  Ujeet  Singh  had  held,  in  co-par- 
cenary, the  estate  which  they  inherited  from  their  father,  Kishen 
Singh,  to  whom  would  it  go  after  the  death  of  their  widows ; 
whether  to  the  wife  of  a  son  who  died  before  them,  to  a  surviving 
daughter,  to  the  sons  of  their  deceased  daughter,  or  to  their  Swa^ 
gotra  V 

Q.  2.    ''  If  th^y  had  held  the  estate  in  severalty,  and  not  in  co- 
parcenary, who  would  inherit?" 

Answer  to  question  1.  If  the  estate  had  been  held  by  the 
brothers  jointly,  then,  on  the  death  of  Ujeet  Singh,  his  interest  would 
have  devolved  on  his  brother,  Kehur  Singh,  aud  not  on  his  widow, 
Jhuboo  Koowur.    On  this  suppositioEi,  then,  Kishen  Singh's  estate 
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would  have  come  entire  to  Kehur  Singh ;  and  after  his  death,  and  the 
demise  of  his  widow,  his  daughter,  Qyan  Koowur,  would  be  entitled 
to  the  whole,  to  the  exclusion  of  all  other  claimants.  Nund 
Koowur  the  son's  childless  widow,  is  only  entitled  to  maintenance 
out  of  the  estate. 

Authorities. 

The  text  of  Nareda,  quoted  in  the  Mitdkskard,  Virck-mitrodyct^ 
Vyavahdra  Mddhava,  Vyavahdra  MayAJcha,  Vivida  Tdntava,  and 
others.  "  Among  brothers,  if  any  one  die  without  issue,  or  enter 
a  religious  order,  let  the  rest  of  the  brethren  divide  his  wealth, 
except  the  wife's  separate  property.^'* 

MitAkshara. — "If  the  husband  die,  either  unseparated  from 
his  co-parceners,  or  re-united  with  them,  his  widow  haa  no  right  ta 
the  succession."-^ 

The  text  of  Nareda^  and  others,  quoted  in  the*  Vir-mitrodayo^ 
"  If  sons  have  lived  unseparated,  or  have  re-united,  the  childless 
widow  of  one  of  them,  though  chaste,  is  entitled  only  to  her  maiate^ 


nance/' 


The  text  of  VHhaapati,  quoted  in  the  Mitdksliard,  Vir-mitiv^ 
daya,  Vivida  Tdntavaf  and  other  treatises.  '^  As  a  son,  so  doea 
the  daughter  of  a  man  proceed  from  his  several  limbs.  How  theu 
should  any  other  person  take  the  father's  wealth  t^ 

Answer  to  question  2.  If  Ujeet  Singh  and  Kehur  Singh  held 
the  estate  in  severalty,  the  share  of  the  former  will  go,  on  his  deaths 
to  his  widow,  Jhuboo  Eoowur,  and  after  her  death  to  Soogbee§^ 
Singh  and  Uhlad  Singh  equally. 

On  the  demise  of  Kehur  Singh,  and  of  his  widow,  their  daugh- 
ter, Gyan  Koowur,  will  inherit  the  whole  of  his  share,  and  Nund 
Koowur  will  only  be  entitled  to  maintenance  out  of  that  share* 

Authority. 

The  text  of  Ydjnyavalkya,  quoted  in  the  Mitakshari  &c.  "  The 
wife,  and  the  daughters  also,  &c.,  are  heirs  in  succession  to  the  estate 
of  one  who  departed  for  heaven,  leaving  no  male  issue."|| 

•  Vide  Colebrooke's  MiUikshard,  Ch.  II,  Sec.  I,  para  7,  p.  826. 
t  Ibid,  Ch.  II,  Sec.  I,  para  19,  p.  331.  I  Ibid,  Ch.  IL  Sec.  2,  para  2,  p.  341. 

•     §  Sic  ia  orig.  Il  Vide  Colebrooke's  MitiU^shai^  Cb<  11,^.  I,  para  %  p.  %%\, 
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Mit&kshara^and  other  treaiisea-*-^*  When  a  man,  ivho  was  se- 
parated from  his  co-heirs  and  not  re-united  with  them,  dies  leaving 
no  male  issue,  his  widow,  [  if  chaste,]  takes  the  estate  in  the  first 
instance."* 

The  Court  ( present  H.  Colebrooke  and  J.  Fombelle )  were  of 
opinion,  that  the  uncontested  possession  which  Jhuboo  Koowur  had 
held  of  the  estate  of  her  deceased  husband  for  many  years,  was 
proof  of  the  property  having  been  separated ;  and  therfore  passed  a 
decree,  agreeably  with  the  Vyavasthd,  awarding  Ujeet  Singh's  share 
to  his  heirs,  Sooghee  Singh  and  Uhlad  Singh,  and  Kehur  Singh's 
portion  to  his  daughter,  Gyan  Koowur. — S.  D.  A.  Rep.  Vol.  IV, 
p.  330.  ( New  Ed. )  p.  420.t 

By  the  laws  as  current  in  the  West,  a  widow  succeeds  to  the 
inheritance  of  her  husband,  living  separate  from  his  ancestral  family* 
in  default  of  sons,  grandsons  and  great-grandsons. — Raj  Kooviar 
Biaeessur  Koomar  Singh  v.  MiLssummai  Sookh  Nundun  Kooer.'^ 
S.  D.  A.  Bep.  Vol.  VII,  p.  87. 

If  two  brothers  be  dis-united,  and  one  of  them  die  leaving  a 
widow,  but  no  children,  the  property  of  the  deceased  goes  to  tho 
widow. — Musaummat  Ooolab  v.  MiLsaummat  Phool. — Borr.  Rep. 
Vol.  I,  p.  154.     Mori.  Dig.  Vol.  I,  p*  818. 

By  the  law  as  current  in  Behar,  the  grandson  of  a  paternal 
uncle  is  excluded  by  a  brother's  son,  and  on  the  brother's  son's  deaths 
by  his  widow,  if  the  family  were  divided. — Mtissummat  Deepoo  v. 
Oowree  Sunhr.—S.  D.  A,  Rep.  Vol.  Ill,  p.  310  (New  Ed.  p.  410), 

A  Hindi!  widow's  right  to  succeed  to  her  husband's  ancestral 
undivided  property  is  only  as  his  immediate  heir. 

A  Hindi]  widow  can  only  inherit  family  property  where  there 
has  been  a  partition  among  the  co-parceners  of  whom  her  husband 
was  one,  or  where  the  whole  property  has  vested  in  her  husband  by 
the  death  of  all  the  other  co-parceners. 


•  Colebrooke*!  MitdkAhartf,  Ch.  IJ,  Sec.  i  para  30,  p.  385. 

t  This  case  ought  to  have  been  placed  in  Vol.  II,  of  the  Select  Reports,  but  not  hav- 
tog  been  so,  it  has  been  inserted,  by  way  of  Foot  Note^  under  the  case  '*  Mussummat  Gyali 
Koonwur  v.  Dook-hum  Singh  and  Debee  Dutt"  ( to  be  found  in  daughter's  succession  of 
the  present  work ),  and  in  so  doing  the  Reporter,  Sir  W.  Macnaghten,  says  :  "  This  case 
was  not  reported  in  its  place.  As  it  in  some  measure  affects  this  (i.  e.,  aboye)  BJ^t,  ai^d 
is  in  itself  remarkable,  a  brief  abstract  d  it  is  sabjoined." 
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A  widow  of  an  undivided  Hindil  who  leaves  a  co-parcener  him 
Bai*viving,  has,  like  the  widow  of  a  divided  Hind6  who  leaves  male 
issuey  merely  a  right  to  maintenance. 

Where,  therefore,  a  widow  sued  for  a  P&layappattu  as  heir  tg 
the  surviving  brother  of  her  husband  : — Held,  that  the  suit  must 
be  dismissed. — Peddamuttu  Viramani,  Appellant  v.  Appu  Mau 
and  others,  Respondents. — Mad.  H.  C.  Rep.  Vol.  11^  p.  117. 

A  Hindii  widow,  whether  childless  or  not,  stands  next  iu  the 
order  of  succession  on  failure  of  male  issue. 

Daughters  can  succeed  only  on  failure  of  "widows. 

Where  A  had  two  wives,  B  and  C,  and  B  predeceased  A,  leav- 
ing three  daughters,  and  C  survived  A  and  was  childless : — Held, 
that  C  succeeded  to  A's  property  in  preference  to  the  three  daugh- 
ters.— Perammil,  Appellant  v.  Venkatammdl,  Respondent. — Mad. 
H.  C.  Rep.  Vol.  I,  p.  223. 

By  the  law  as  current  in  Mithild,  where  there  are  no  sons,  a 
widow  inherits,  during  her  life,  property  which  belonged  solely  ta 
her  husband,  but  without  power  of  alienating  it — MxiMummat 
Ldkhee  Coonwur  v.  Sheo  Persad  Singh  and  others. — S.  D.  A.  Rep. 
Vol.  VII,  p.  22. 

A  childless  Hindii  widow  takes  both  the  real  and  personal 
estate  of  her  deceased  husband  he  leaving  no  male  issue. — Ravee 
Bhudr  Sheo  Bhudr  v.  Roop  Shunher  Shunkerjee. — Boit.  Rep.  Vol. 
II,  p.  656.    Mori.  Dig.  Vol.  I,  p.  312. 

A  Hindii  dying,  and  leaving  a  widow  and  a  daughter  by  a 
foimer  marriage,  the  widow  ( the  step-mother )  inherits  the  estate, 
to  the  exclusion  of  the  step-daughter ;  but  the  latter  being  next  iu 
succession,  the  step-mother  cannot  sell  or  alienate  the  property. 
Ounga  v.  Jeevee, — Borr.  Rep.  Vol.  I,  p.  384. 

A  Hindii  widow  is  entitled  to  the  accumulations  of  the  income 
from  her  husband's  estate.  Panna-lall  Seal  v.  Srimaii  Bama-sun- 
daH  Dd6i,—B.  L.  R.  Vol.  VI,  p.  782. 

If  a  son  die  before  his  father,  the  father's  wife  will  succeed  on 
his  death,  in  preference  to  the  son's  widow  ;  but  if  the  father  died 
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first,  then  tlie  son's  wifo  is  heiress  on  her  husband's  de^,  and  the 
mother-in-law  gets  only  a  mainteuance* — Ram-koonwur  t^  l/«imtt9\ 
Borr.  Rep.  Vol.  I,  p.  415.— Mori.  Dig.  Vol.  I,  p.  315. 

Ancestral  property  of  an  undivided  family  having  descended  to 
an  adopted  son,  will  go,  on  his  death,  to  his  widoWj  and  the  widow 
of  his  adoptive  father  has  no  claim  to  share  in  the  estate. — Venoaita 
Soobummal  v.  Vencummal. — Case  12  of  1818,  Mad.  Bee.  Vol.  I^ 
p.  210.  Alorl.  Dig.  Vol.  I,  p.  315. 

MussuMKAT  JoBAON  KoowuB>  Appellant, 

ver8tL8 
Chowdhree  Doosht-dowun  Singh,  Mussummat  Soorja  Koonwur 

and  others,  Respondents. 

The  Judge  of  Zillah  Tirhoot  gave  judgment  to  the  following 
eJSTect: — ''It  is  clear  from  the  plaintiff's  own  admission  that  her 
husband  Opender  Singh  died  before  his  brother  Ooda  Singh  ;  there 
is  no  proof  on  the  part  of  the  plaintiff  that  the  property  of  the  two 
brothers  Opender  Singh  and  Ooda  Singh  was  ever  divided  between 
them,  and  in  the  absence  of  such  it  must  be  presumed  that  no  divi- 
sion ever  took  place ;  sudi  being  the  case,  Ooda  Singh,  according  to 
the  law  as  current  in  Mithila,  which  in  such  cases  regulates  the 
succession,  succeeded  to  his  brother  on  the  death  of  the  latter.  On 
the  death  of  Ooda  Singh  his  widow  will  inherit  for  her  life-time, 
and  the  plaintiff  Joraon  Koonwur  is  entitled  only  to  maintenance. 
The  deed  of  adjustment  executed  between  the  plaintiff  and  the  widow 
of  Ooda  Singh,  which  has  been  pleaded  by  the  plaintiff,  is  clearly 
illegal  on  both  sides :  on  that  of  the  plaintiff,  as  she  was  entitled  only 
to  a  maintenance,  and  on  that  of  Soorja  Koonwur,  as  she  held  only  a 
life-interest  in  the  property.  The  plaintifi^s  claim  must  be  dismissed." 

On  appeal  to  the  Sudder  Dewanny  Adawlut,  that  Court  (present : 
D.  C.  Smyth,  Esq.)  confirmed  the  decision  of  the  Zillah  Judge. — SeK 
S.  D.  'A.  Rep.  Vol.  VII,  p.  26  (New  Ed.  p.  30), 
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Calcutta  H.  C.  A.-^The  i9th  of  June  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  the 

Hon^ble  L.  S.  Jackson,  Judge. 

Laixa  Mqha-beeb  Fershad  and  others  (  Defendants  )  Appellants, 

versus 
MUSSUMAT  KUNDUN  KoowAR  ( Plaintiflf )  Respondent. 

The  Jains  are  goremed  by  the  Hindii  liaw  of  iDheritance  applicable  in  that  part  of  the 

country  in  which  the  property  is  situate. 
An  actual  partition  by  metes  and  bounds  is  not  necessary  to  render  a  division  of  undi' 

Tided  property  complete. 
According  to  Hindti  Law  there  is  a  co^parcenership  between  the  different  membeni  of  a 

imited  famUy,  and  survivorship  follows  upon  it. 
The  widow  would  take  the  inheritance  of  her  husband  if  he  at  the  time  of  his  death 

had  been  separate  in  estate* 

Peacock,  C.  J. — This  is  a  suit  brought  by  Mussumat  Kundun 
Koowar  as  widow  and  heiress  of  Lalla  Moneerut  Doss  for  a  declara- 
tion of  right  and  inheritance,  and  for  the  recovery  of  possession  of 
certain  property  according  to  the  shares  specified  in  an  ikrdr-naviak 
dated  the  30th  of  October  1857,  and  also  of  a  share  in  Mouzah 
Shaha-pore,  Puttee  Shaha-pore. 

The  property  is  situate  in  a  district  subject  to  the  Mit^shar^ 
Law  of  Inheritance,  but  the  family  are  Jains. 

It  is  contended  by  the  appellants  that  the  plaintiff,  as  widow 
of  Moneerut  Doss,  is  not  entitled  to  succeed  to  his  share^  as  at  the 
time  of  his  death  he  was  joint  in  estate  with  his  cousins,  and  that 
the  lands  were  situate  in  a  District  in  which  the  Mit&kshari  Law 
prevails. 

On  the  other  hand,  it  was  contended,— ^s^,  that  the  fatoily  were 
Jains,  And  therefore  not  subject  to  the  Mit&kshai'^ ;  and,  secondly, 
that  the  plaintiff's  husband  was  not  joint  in  estate,  and  that»  conse- 
quently, even,  according  to  the  Mit^kshard  Law,  the  plaintiff  was 
entitled  to  succeed  in  her  suit. 

Several  issues  were  laid  down  in  the  cause,  the  most  important 
of  which  were  the  Ist,  2nd,  3rd,  4th,  and  5th,  which  raised  the  two 
points  above-mentioned. 
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The  case  was  tried  before  the  Principal  Bndder  Ameen,  wh6, 
Tipou  the  authority  of  a  Bywasta  given  in  1868  by  the  Pundit  of 
the  High  Court  in  another  case,  held  that  the  plaintiflFwas  entitled 
to  inhetit  her  husband's  share  whether  the  property  were  joint  or 
separate,  and,  secondly,  that  the  plain tiflTs  husband  as  regards  the 
property  in  question  was  separate.  He  consequently  gave  a  decree 
in  favor  of  the  plaintiff.  From  this  decree  some  of  the  defendants 
have  appealed. 

The  Bywasta  relied  on  was  given  by  the  Pundit  of  the  late 
Sudder  Court.  The  Pundit  on  that  occasion  referred  to  OauUvrha 
Sanhitd,  and  certliin  books  said  to  be  of  authority  among  the  Jains ; 
but  the  books  were  referred  to  generally,  and  no  reference  was  made 
to  any  particular  passage. 

The  authority  of  Oautama  is  quoted  in  the  Mitoksharft,  Chap* 
ter  LI,  Section  i.  Verse  8,  and  of  itself  is  no  sufficient  authority  in 
support  of  the  doctrine  for  which  it  is  cited  ;  for  the  author  of  the 
Mitikshard,  after  quoting  the  authority  of  Oautama  iu  the  Verse 
above  cited,  shows  in  a  subsequent  Verse  19,  that  the  widow  does 
aot  take  when  the  husband  is  unseparated. 

In  verse  30  tlte  conclusion  is  arrived  at  from  the  arguments  in 
the  previous  Sections,  and  it  is  there  said  : — "  Therefore  the  tight 
interpretation  is  this  :  '  When  a  man^  who  was  separated  from  his 
eo-heirs  and  not  re-united  with  them,  dies  leaving  no  male  issue, 
his  widow  ( if  chaste  )  takes  the  estate  in  the  first  instance.'  " 

The  learned  Counsel  for  the  plaintiff,  respondent,  have  not  been 
able  to  refer  us  to  any  authority  in  support  of  their  argument  that^ 
amongst  the  Jains,  a  widow  is  entitled  to  inherit,  whether  the  hus- 
tu^nd  is  separated  or  not. 

In  the  absence  of  evidence  to  prove  that  the  rules  of  Inheri- 
f&aee  of  the  Jains  are  not  the  same  as  those  of  the  orthodox  Hindfis, 
W^  cannot  say  that  the  Jains  are  not  governed  by  the  Hindd  law  .o£ 
Inheritance  applicable  in  that  part  of  the  country  in  which  the  pro- 
perty is  situate^  viz.,  the  Ddya-bhdga  in  Lower  Bengal  generally,  the 
Hi^kshard  in  the  Mitdkshar&  Districts,  and  the  Maithila  in  the 
Mithild  country. 

If  the  members  of  a  particular  sect  of  Hindfis  claim  to  be  gov- 
erned by  a  particular  law,  and  not  by  the  ordinary  Hind6  Law 
applicable  to  the  District  generally,  we  tbink  it  is  for  them  to  prove 
Vol,  H  80 
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clearly  as  a  matter  of  fact,  by  Pundits,  or  other  persons  acquainted 
with  their  usages,  by  what  other  rules  their  rights  of  inheritance 
are  regulated.  It  was  for  the  respondent  in  this  case^  as  it  was. in 
the  Shiva-guDga  case,  to  show  ( if  her  case  depended  upon  it)  that 
the  property  did  not  descend  according  to  the  usual  course  of  Hindu 
JjSlw  prevailing  in  the  district.   (See  9  Moore^s  Indian  Appeals^  608). 

The  Bywasta  produced  in  evidence  was  not  acted  upon  in  the 
case  in  which  it  was  given.  It  is  very  unsatisfactory,  and  it  is  not 
shown  that  the  Pundit  had  any  peculiar  knowledge  of  the  usages 
of  Jains  in  respect  of  Inheritance,  or  that  they  are  not  governed  by 
the  general  law  which  is  binding  upon  other  Hindtis.  He  does  not 
state  why  the  rules  laid  down  in  general  terms  by  Oautama  as  to  a 
widow's  right  of  inheritance  to  be  applicable  to  the  Jains  whether 
the  husband  was  separate  or  not,  notwithstanding  it  has  been  shown 
by  verse  30^  Chapter  II,  Section  1,  of  the  Mit£kshar&  that  it  is  ap- 
plicable only  when  the  husband  was  separate  in  estate. 

We  are  of  opinion  that  the  Bywasta  does  not  contain  a  correct 
exposition  of  the  law  and  that  it  cannot  be  acted  upon  as  an  autho- 
rity, and  that  in  that  part  of  the  country  in  which  the  MitdksharS 
prevails,  the  Jains,  like  other  HindAs,  are  bound  by  that  reading  of 
the  law. 

We  do  not,  therefore,  concur  with  the  Principal  Sudder  Ameen 
BO  far  as  his  decision  relates  to  the  3rd  issue. 

The  question,  then,  arises  whether  the  family  was  undivided  or 
divided  in  estate  in  respect  of  the  property  which  is  the  subject  of 
this  action. 

The  question  has  been  very  recently  considered  and  decided  by 
the  Privy  Council  in  an  Appeal  from  Madras — ^Appovier  v.  Bamsubba 
Aiyan  and  others.  The  judgment  was  pronounced  on  the  17th  of 
JTovember  1866,  though  1  believe  the  case  has  not  yet  been  pub- 
lished in  any  of  the  regular  reports."^ 

.  That  case  appears  to  be  so  very  similar  to  the  present,  that  I 
capnot  do  better  than  read  the  following  extract  from  that  judg- 
ment 

The  Lords  of  the  Judicial  Committee  of  the  Privy  Council 
say:— 


•  JSince  pu^lirfied  :  See  W.  R.  Vol.  VIII,  P.  C.  p.  1. 
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''  According  to  the  true  notion  of  an  undivided  family  in  Hindoo 
Law,  no  individual  member  of  that  family,  whilst  it  remains  undivid- 
ed, can  predecate  of  the  joint  undivided  property,  that  he,  that  parti- 
cular  member,  has  a  definite  share.  No  individual  member  of  an 
undivided  family  can  go  to  the  place  of  the  receipt  of  rents,  and 
claim  to  take  fi'om  the  collector  or  bailiff  of  the  rents  a  certain  defi- 
nite share.  The  proceeds  of  the  undivided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to  the  common  chest 
or  purse,  and  dealt  with  according  to  the  modes  of  enjoyment  of 
the  members  of  an  undivided  family.  But  when  the  members  of  aa 
undivided  family  agree  among  themselves  with  regard  to  particular 
property,  that  it  shall  thenceforth  be  the  subject  of  ownership  in 
certain  defined  shares,  then  the  character  of  undivided  property 
And  joint  enjoyment  is  taken  aWay  from  the  subject  matter  so  agreed 
to  be  dealt  with ;  and  in  the  estate  each  member  has  thenceforth 
a  definite  and  certain  share,  which  he  may  claim  a  right  to  receive 
and  {to  lenjoy  in  severalty,  and  although  the  property  itself  has  not 
been  actually  severed  and  divided." 

"The  appellant  admits  that  the  deed  was  operative  with  regard 
to  a  certain  number  of  villages,  because,  he  says,  those  were  actually 
divided]  but  he  contended  it  was  not  a  deed  which  made  the 
family  a  divided  family  with  regard  to  the  rest  of  the  villages,  be- 
cause it  has  not  been  followed  by  actual  partition." 

"It  is  necessary  to  bear  in  mind  the  twofold  application  of  the 
^ord  'division.'  There  may  be  a  division  of  right,  and  there  may 
he  a  division  of  property  ;  and  thus,  after  the  execution  of  this  in- 
strument, there  was  a  division  uf  right  in  the  whole  property,  al- 
though, in  some  portions,  that  division  of  right  was  not  intended 
to  be  followed  up  by  an  actual  partition  by  metes  and  bounds,  that 
being  postponed  till  some  future  time  when  it  would  be  convenient 
-to  make  that  partition." 

"  The  deed,  after  dealing  with  the  villages  that  were  intended 
at  once  to  be  the  subject  of  an  actual  partition  proceeds  thus : — 
*  But  inasmuch  as  it  is  not  convenient  to  divide  now  our  moiety  of 
the  villages,*  ( then  follows  an  enumeration  of  the  villages  )  *  we  shall 
divide  every  year  in  six  shares  the  produce  of  them  and  enjoy  it, 
•ftfter  deducting  the  sarkar  sist  and  charges  on  the  villages.'  Nothing 
"kjan  express  more  definitely  a  conversion  of  the  tenancy;  and  with 
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that  conversion  a  change  of  the  status  of  the  family  qiLoad  this  pro- 
perty. The  produce  is  no  longer  to  be  brought  to  the  common  chest 
representing  the  income  of  an  undivided  property,  but  the  proceeds 
are  to  be  enjoyed  in  six  distinct  equal  shares  by  the  members  of  the 
liBtmily  who  are  thenceforth  to  become  entitled  to  those  definite 
shares.  Thus,  using  the  language  of  the  English  Law  merely  by 
way  of  illustration,  the  joint  tenancy  is  severed,  and  converted  into 
a  tenancy  in  common/^ 

'*  Then,  if  there  be  a  conversion  of  the  joint  tenancy  of  an 
undivided  family  into  a  tenancy  in  common  of  the  members  of  thai 
undivided  family,  the  undivided  family  becomes  a  divided  family 
with  reference  to  the  property  that  is  the  subject  of  that  agreement^ 
l^nd  that  is  a  separation  in  interest  and  in  right,  although  not  im* 
mediately  followed  by  a  de-facto  actual  division  of  the  subject* 
matter.     This  may  at  any  time  be  claimed  by  virtue  of  the  separate 

right." 

"  The  words  with  which  this  instrument  of  the  22ud  of  March 

1834  concludes  manifest  an  intei)tiou  to  become  divided,  for  after 

^Kpresstug  that  they  have  already  divided  the  silver,  brass,  utensils, 

the  parties  use   these  words; — 'We  have  henceforward  no  interest 

in  each  other's  effects  and  debts  except  friendship  between  us.'     We 

iind,  therefore,  a  clear  intention  to  subject  the  whole  of  the  property 

to  a  division  of  interest,  although  it  was  not  immediately  to  be  per- 

felted  by  an  actual  partition.'' 

"  We  have  no  doubt  of  the  legal  effect  of  this  deed  of  March 
1834.  It  operated  in  law  a  conversion  of  the  character  of  the  pro- 
perty and  an  alteration  of  the  title  of  the  family,  converting  it 
from  a  joint  to  separate  ownership,  and  we  think  the  conclusion  (tf 
law  is  correct,  viz.,  that  that  is  sufficient  to  make  a  divided  family, 
and  ta  make  a  divided  possession  of  what  was  previously  undivided, 
without  the  necessity  of  its  being  carried  out  into  an  actual  parti- 
iioa  of  the  subject-matter.^' 

This  decision  is  in  my  opinion  quite  consistent  with  justice  and 
common  sense,  and,  also  with  the  law  of  Inheritance  as  laid  down 
in  the  Mit«kshar&  when  carefully  read  and  studied;  but  even  if  ist 
were  not  so,  it  is  an  authority  by  which  we  are  governed. 

Reading  the  ikrar-oiamah  of  the  30th  of  October  1831,  it  ftp- 
pears  clear  that,  although  the  four  parties  to  the  instrument  had 
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been  jointly  carrying  on  the  budness  of  the  kotee  and  purchasing 
landed  properties^  taking  zur-i-peahgee  and  other  usufructuary  leases, 
they  bad  been  still  separate  in  point  of  interest  and  each  had  been 
receiving  one-fourth  share  of  the  profits  and  appropriating  it  to  hu 
own  use.  The  ikrar-namah,  it  was  admitted,  was  between  Mukfaum 
Lally  son  of  Chadee  Lall,  the  two  sons  of  Bechun,  the  son  of  Qopal- 
chand,  and  Moneerut  Doss,  the  plaintiff's  husband,  the  son  of 
Sfaowkee  Lall.  When  I  speak  of  the  four  parties  to  the  deed,  I 
consider  the  grandsons  of  each  of  the  sons  of  Chadee  Lall,  the 
common  ancestor,  as  taking  per  atirpea  the  shares  of  their  respec- 
tive fathers  and  as  forming  one  party  entitled  to  the  same  one-fourth 
share^  as  their  respective  fathers  would  have  been,  if  living. 

This  is  made  clear  by  that  part  of  the  deed  w]iich  says  that  it 
is  expedient  that  the  declarants  should  have  the  names  of  tbem*- 
selves  recorded  in  the  books  of  the  Collector  as  proprietors  in  equal 
fourth  shares  as  follows  :  that  is  to  say,  one-fourth  share  in  the  name 
of  Hukhun  Lali,  who  was  the  surviviog  son  of  Chadee  Lall ;  one^ 
fourth  in  the  names  of  Lalla  Moba-beer  Fershad  and  Monohur  Dos% 
sons  of  Bechun  Lall ;  one-fourth  in  the  name  of  Muunee  Lall,  son 
of  Oopal-chund ;  and  one-fourth  in  the  name  of  Moneerut  Doss,  son 
of  Showkee  LalL 

It  appears  from,  the  deed  that  the  four  sharers  had  previously 
made  a  settlement  by  which  they  were  entitled  to  the  lands  and 
the  profits  of  the  kotee  in  equal  fourth  shares,  and  that*  the  four 
sharers  were  in  possession  each  of  one-fourth  share  of  the  landsj 
and  had  contributed  in  those  shares  to  the  payment  of  the  Qevernr 
ment  revenue ;  that  the  lands  stood,  some  in  the  name  of  one,  and 
some  in  the  names  of  others  of  the  four  sharers ;  and  that  with  a 
view  of  making  the  settlement  more  sure  and  of  removing  future 
doubts,  the  ikrar-namah  was  executed  and  four  lists  regarding  the 
kotee,  and  that  four  schedules  of  houses,  ancestral  and  acquii*ed,  had 
been  made  out,  and  one  of  them  deposited  with  each  of  the  parties. 
It  is  then  declared  solemnly  by  the  ikrar-namah  that,  according  to 
the  terms  inserted  therein,  the  parties  would  cause  the  names  of 
the  four  sharers  to  be  inserted  in  the  register  of  the  CoUeotor  aa 
proprietors  of  equal  shares  in  the  said  mehals  and  of  the  zemindareee 
and  mouzahs  in  mokurruree.  It  then  declares  that  the  villages  held 
.under  viLr^^pefihgtA  mortgages,  tlie  pviwa  villages,  and  other  vil- 
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\Mff/m  vkieb  miglit  in  faUire  be  held  ottder  zmr-v-ipakgi^ 
eertaio  ▼illa.^ef  beli  uoder  s  cooditioiial  sale,  mod  eertaio  otter 
propertiei^  m  veil  a«  the  eapiul  and  the  debts  and  aasets  mealkMiei 
in  the  AiJtUk  of  the  ix^ieie,  shoaU  be  the  propertj  of  theiBsdres,  the 
four  diaferi,  id  equal  fhares,  without  reference  to  the  peinMis  in 
wbone  names  the  documeDta  were  made  out ;  and  that  tber  shcmld 
enjoy  the  profiUi  or  sustain  the  Icpss  in  equal  shares.  It  is  then  de- 
clared that^  of  their  muttial  accorJ,  thej  left  the  businen  of  the 
katte  to  he  coDynnily  conducted  aud  managed  as  heretofore;  that 
•the  afiairs  of  the  koiee  should  be  managed  in  the  best  possible  man- 
ner in  eorisultation  with,  and  with  the  consent  of,  all  the  sharers ; 
that  they  would  share  and  appropriate  the  profits  thereof  according 
to  the  shares  afore-mentioned,  that  is  to  say,  one-fourth  share  each  ; 
ihat  if  in  future  any  property  should  be  purchased  with  the  assets 
of  the  kotee,  or  any  traunaction  in  the  shape  of  peshgee,  putwa^ 
nsufructuary  lease,  or  c^>nditional  sale,  should  be  made  with  the 
-profits  of  the  joint  kotee  in  favor  of  any  of  the  co-sharers,  they 
should  all  be  entitled  thereto  each  receiving  a  fourth  share ;  that 
tbo  houses,  shops^  and  gardens,  mentioned  in  the  schedule,  which 
Stood  in  the  name  of  all  the  four  co-sharers,  the  silver  plates,  tents, 
carpets,  household  furniture,  and  conveyances,  should  remain  in  th6 
possession  of  themselves,  the  four  co-sharers,  as  they  had  hitherto 
been. 

Nothing  can  be  clearer  to  my  mind  than  that  the  parties  were 
separate  in  interest  although  an  actual  partition  had  not  been  effected, 
and  that  their  object  in  executing  the  ikrar-namah  was  to  render 
the  settlement  by  which  their  interests  had  been  divided  more  sure 
and  to  prevent  future  disputes.  The  parties  were  content  to  separate 
in  interest ;  they  did  not  require  a  formal  partition  so  long  as  there 
was  no  disagreement  between  them.  But,  lest  any  disagreement 
should  arise,  the  following  clause  was  inserted  in  the  ikiur-namah 
•providing  for  an  actual  partition  whenever  it  should  beconae  ne- 
cessary. They  say  '*  God  forbid !  If  at  any  time  there  arise  be- 
tween ourselves  or  our  heirs  any  contention  or  disagreement,  then 
we  or  our  heirs  shall,  in  accordance  with  the  shares  aforesaid,  parti- 
tion all  the  property  entered  in  the  chitta  of  the  kotee  and  schedules, 
and  also  whatever  property  may  hereafter  be  acquired  with  joint 
"funds,  and  take  equal  shares,  that  is  to  say,  each  one-fourth%-    On 
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this  point  no  one  shall  have  any  plea  to  urge>  nor  shall  any  one 
have  anything  to  do  with  the  share  of  another." 

It  is  clear  that  the  parties  in  this  case  intended  that  there 
should  be  a  division  of  the  interest,  although  there  was  no  formal 
partition  by  metes  and  bounds. 

They  then  point  out  certain  properties  which  were  the  exclusive 
property  of  some  of  the  sharers,  and  declare  that  in  these  none  of 
the  others  has  any  right  or  interest. 

The  ikrar-namah  contains  strong  evidence  to  show  that  the 
parties  were  separate  before  that  document  was  executed ;  but  even 
if  they  were  not,  the  ih^r-namah  effected  a  division  of  right  as  to 
the  property  in  which  the  parties  agi'eed  they  should  be  entitled  to 
equal  fourth  shares. 

It  is  unnecessary  to  go  into  the  evidence  to  show  that  the  ikrar- 
namah  was  acted  upon,  and  that  the  joint  receipts  and  profits,  after 
deducting  expenses  were  divided  into  four  shares  and  carried  to 
separate  accounts,  the  evidence  upon  this  and  other  points,  show- 
ing that  the  parties  were  separated. 

We  must  ascertain  what  the  parties  intended  to  do,  and  what 
they  did,  and  then  depide  what  were  the  legal  consequences  of  their 
acts.  In  the  Shiva-gunga  case,  9  Moore's  Indian  Appeals,  611,  it 
was  laid  down  clearly  that,  according  to  the  principles  of  Hindti 
Iiaw,  there  is  a  co-parceneryship  between  the  different  members  of 
a  united  family  and  survivorship  following  upon  it ;  that  there  was 
a  community  of  interest  and  unity  of  possession  between  all  the 
members  of  the  family ;  and  that  upon  the  death  of  any  one  of 
them,  the  others  take  by  survivorship  (hat  in  which  during  the* 
deceased's  life-time  they  had  a  common  interest  and  a  common  pos-^ 
session. 

In  this  case  there  was  no  community  of  interest,  and  it  appears> 
to  me,  therefore,  that  the  interest  of  the  plaintiff's  husband  did  not' 
pass  by  survivorship  to  the  other  sharers,  but  descended  to  his  wi*;^ 
dow,  the  plaintiff  I  am  therefore  of  opinion  that  the  Principal 
Sudder  Ameen  was  right  in  holding  that  the  parties  were  separate 
as  to  the  properties  included  in  the  ikrar'namaJi. 

The  decision  of  the  Lower  CJourt  (which  is  in  favor  of  the' 
widow,  the  plaintiff)  must  be  affirmed  with  costs  of  thioi  appeal.         ' 
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Jackson  J.-^'  I  will  add  only  a  few  words  to  the  judgment  of 
my  Lord,  in  which,  after  long  and  anxious  deliberation  on  the  cage, 
I  desire  now  to  express  my  concurrence." 

(Some  of  the  words  added  by  him  to  the  above  judgment  ar« 
as  follows: — ) 

'*  In  this  case  I  have  never  entertained  any  doubt  as  to  the 
failure  of  any  evidence  to  show  that  the  Jains  living  io  a  part  of 
the  country  where  Hindfis  are  governed  by  the  Mit&kshar£  Law» 
had  among  themselves  any  rule  or  principle  of  inheritance  other 
than  that  prescribed  in  the  Mit&kshar& ;  and  it,  therefore,  unques** 
iionably  followed  that  the  widow,  the  plaintiif  in  this  case,  would 
only  take  the  inheritance  of  her  husband  if  he  at  the  time  of  his 
death  had  been  separate  in  estate.*' 

Sutherland's  Weekly  Reporter,  Vol.  VIII,  p.  116. 


Calcutta  S.  D.  A.^The  5th  of  November,  18*1. 

PoKHNARAiN,  MoHUN  Lall,  and  SoHUN  Lall,  Appellants, 

versus 
MUSSUKMAT  Seesphool  ( Widow  of  Ram-dyal), 

Respondent. 

The  decree  of  a  Coart  below  fin  fayor  <^  a  Hindti  widow  for  |)o«8e88ioii  el  her  htiabadd'a 
landed  property  amended  on  ibe  ground  of  ita  not  having  specified  the  nature  of  her 
iatereit,  and  the  mode  in  which  the  property  ahould  be  diaposed  of  after  her  death. 

This  was  a  claim  originally  preferred  in  the  Zillah  Court  of 
Tirhoot,  by  the  Respondent,  to  recover  possession  of  half  the  tcdooha 
Bhugwan-pore,  Mominabad,  Hurnarain-pore,  &c. 

On  the  13th  of  June  1821,  the  whole  of  the  proceedings  of  the 
easebuving  been  gone  through  before  the  Second  Judgo  (C.  Smith,) 
before'  whom  the  case  was  first  heard  in  appeal,  he  decreed  as  fol- 
lo'ws:— It  appears  from  all  the  evidetrce  adduced,  that  Gunaish 
Dutt  and  Bam-dyal  were  two  brothers  in  joint  possession  of  an  nn* 
divided  landed  estate  situated  in  the  district  of  Tirhoot ;  that  on  th& 
death  of  the  former  individual,  the  latter  succeeded  to  Ms  portion 
ia  rigbt  of  inliedritance^  and  conrtinued  in  exclusive  enjoyment  <^  the 
entire,  propertjr  until  his  death  when  boUsi  shaces  deivolved  of  right 
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on  his  widow  Mussummat  SeesphooL  This  indeed  is  the  substance 
of  her  plaint,  although  for  the  present  she  has  advanced  her  claim 
to  one  moiety  only,  and  has  stated  it  to  be  her  intention  to  lay 
claim  to  the  other  moiety  at  a  future  period.  It  appears  from  the 
second  law  opinion  delivered  by  the  pundits,  that  Mussummat  Sees- 
phool  has  a  right  to  the  possession  of  the  estate  left  by  her  husband 
during  her  life^time ;  that  she  may  make  such  disbursements  as  are 
necessary  for  the  spiritual  welfare  of  her  deceased  husband ;  that 
she  is  not  at  liberty  to  make  any  other  description  of  alienation, 
and  that  after  her  death,  in  the  event  of  there  not  being  in  existence 
any  heir  of  her  husband  from  his  daughter  down  to  his  spiritual 
teacher,  the  property,  which  had  so  devolved  on  the  widow^  should 
escheat  to  the  ruliag  po^er.  But,  in  the  decrees  of  the  Courts  bel- 
low, there  is  no  mention  made  of  the  widow's  inability  to  alienate, 
nor  of  the  mode  in  which  the  property  should  be  disposed  of  after 
her  death.  It  seems,  therefore,  necessary  to  amend  the  decree  of 
the  Provincial  Court  by  wording  the  decision  thus  : — '  Mussummat 
SeesphooL  shall  have  a  life  interest  in  one  moiety  of  the  landed 
property  left  by  her  deceased  husband,  which  property  shall  be  se- 
questered to  the  use  of  Goverament,  in  the  event  of  there  not  being 
at  the  time  of  her  death  any  surviving  heir  of  her  husband,  from 
the  daughter  down  to  the  spiritual  preceptor.  The  decree  should 
further  provide  that  Mussummat  Seesphool  is  at  liberty  to  sue  for 
the  remaining  moiety  of  the  estate  ;  and  that  the  costs  in  all  three 
Couits  should  be  paid  by  the  Appellants.' 

The  case  having  been  next  taken  up  by  the  Third  Judge  (S.  T. 
Goad)  he  expressed  his  concurrence  in  the  opinion  recorded  by  the- 
second  Judge,  with  the  exception  of  that  part  of  it  which  expressly 
provided  that  Mussummat  Seesphool  was  at  liberty  to  sue  for  the* 
remaining  moiety  of  the  estate.  He  did  not  deem  it  necessary  ta 
provide  specially  for  her  prefering  a  claim  which  she  was  at  liberty 
to  do  under  the  general  regulations,  without  such  provision ;  espe^ 
cially  as  it  appeared  that  the  names  of  the  Appellants  had  been 
registered  with  the  consent  of  the  Respondent's  husband^  as  pro- 
parietors  of  one  moiety  of  the  estate  claimed.  The  Fourth  Judge 
(J.  Shakespear)  coinciding  in  this  view  of  the  case,  a  final  decree 
was,  on  the  5th  of  November  1821,  passed  according  to  their  con- 
cnrrent  opinion,   which   differed  only  in   one  particular,  as  above* 
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specified,   from   that   of   the   Second  Judge. — Sel.   S.  D.  A.   Rep. 
Vol.  Ill,  p.  114  (New  Ed.  p.  152). 


Calcutta  H.  C.  A.— The  22nd  of  March,  18G7. 

Present : 
The  Hon'ble  H.  V.  Bayley  and  Shumbhoo-uath  Pundit,  Judges, 

Benbe  Pershad  (Defendant)  Appellant, 

versus 
MUSSUMMAT  MoHA-BOODHY  and  others  (Plaintiffs) 

Respondents. 

Where  the  MitlUcBhaiti  Law  prevails,  the  widow  of  a  member  of  a  joint  Hindti  family 
cannot  succeed  to  her  husband  iu  preference  to  the  husband's  brother,  and  is  no  heir 
to  her  brother-in-law  or  to  his  widow  after  their  death. 

Pundit,  J. — Plaintiff  claims  as  heir  to  Rout  Lall,  the  deceased 
brother  of  Jumeeut  Lall^  plaintiff's  late  husband,  who  had  before 
died.  Her  allegation  is  that  she  was  iu  possession  jointly  with  liall 
Daee^  the  deceased  widow  of  Reut,  from  the  time  of  Rent's  death. 

Plaintiff  never  alleged  in  this  case  that  she  was  in  possession 
from  the  time  of  her  husband  who  died  before  her  brother-in-law. 
Further,  the  previous  unsucces.sful  proceedings  commenced  first  by 
Lall  Daee  (and  to  which  plaintiff  also  was  afterwards  made  a  party) 
to  get  their  names  recorded  in  the  place  of  Reut  Lall  after  his  death, 
show  that  plaintiff  could  never  make  such  an  allegation. 

In  this  view  we  cannot  understand  upon  what  data  the  Lower 
courts  made  an  issue  regarding  plaintiff^s  possession  from  the  time 
of  her  husdand's  death. 

The  decisions  of  both  the  courts  were  chiefly  based  on  the  fact 
that  special  appellant,  defendant,  had  failed  to  prove  that  his  father 
yfaa  joint  with  the  husband  and  the  brother-in^-law  of  the  plaintiff 

If  these  courts  really  intended  to  decide  for  the  plaintiff  on  the 
ground  that  they  were  satisfied  that  she  held  independently  as  heir 
from  the  death  of  her  husband,  they  should  have  noticed  and  ex* 
plained  how,  in  the  district  of  Tirhoot  under  the  Mitikshari  Law, 
a  widow  of  a  deceased  Hindu  joint   brother   could   hold    or  acquire 
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any  riglifc  as  heir  to  her  husband  in  preference  to  her  husbandV 
brother  in  a  joint  undivided  Hiudfi  family  living  under  that  Uw. 
These  courts  could  not  but  have  observed  that,  even  if  plaintiff 
were  allowed  to  hold  in  some  way  jointly  with  the  male  member  of 
the  family,  that  could  not  be  as  cjT  right,  and  even  if  she  had  alleged 
and  proved  to  have  really  held,  we  do  not  see  how,  as  regards  the 
half  share  of  her  husbaud,  the  courts  could  give  a  decree  for  posses- 
sion to  the  plaintiff. 

This  half  share,  after  the  death  of  Lall  Daee,  must  go  to  the 
special  appellant,  even  if  his  father  and  other  predecessors  were 
living  separate  from  the  husband  and  the  brother-in-law  of  the 
pUintiff  We,  however,  see  that  the  very  plaint  of  the  plaintiff 
shows  that  she  has  no  case  on  the  grounds  taken  below,  and  there 
was  no  occasion  to  try  such  a  claim. 

We,  accordingly,  decree  the  special  appeal  with  costs,  and,  re- 
versing the  decisions  of  both  the  Lower  Courts  with  costs,  dismiss 
the  plaint  of  the  plaintiff.— S.  W.  Rep.  Vol.  VII,  p.  292. 

Held  that  under  the  Hindti  Law  a  widow  was  not  entitled  t<> 
inherit  the  estate  of  her  husband's  brother,  and  she  having  no  locus 
standi  in  Court  could  not  question  the  title  of  the  party  in  posses- 
sion of  the  disputed  estate.— OAoora  and  others  v.  Musewm/mat 
Butuntee. — Agra  Rep,  Vol.  I,  A.  C,  p.  174. 

Held  that  a  widow  cannot  under  Hind6  law  claim  to  inherit  the 
estate  left  by  hef  husband's  uncle,  and  cannot  consequently  ques- 
tion the  title  of  the  defendant  (widow  of  another  brother's  son) 
who  was  admittedly  in  possession  of  the  estate  claimed. — Mussam- 
mat  Oouree  and  others  v.  Mtissammat  Oomrao  Koontoar.-^Agre^^^ 
Eep.  Vol.  I,  A.  C,  p.  149. 

The  childless  widow  of  a  Hindii  being  a  separated  brother/  is 
heiress  to  his  own  estate,  but  has  no  right  to  a  share  of  the  estates' 
of  his  brothers*  dying  after  him,  and  where  of  three  brothers  one' 
died  leaving  a  childless  widow^  and  another  leaving  two  sons,  and 
the  third  not  leaving  either  a  wife  or  children,  the  widow  was  held 
to  be  entitled  to  her  husband's  propei*ty,  obtained,  whether  real  or 
personal,  because  he  had  separated  from  his  brothers ;  but  the  real 
and  personal  property  of  the  brother  who  died  without  wife  or  issue, 
devolved  on  the  sons  of  the  third  brother,  because  the  widow  was 
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childless^  and  because  the  sons  of  a  brother  are  declared  to  be  heirs 
(on  failure  of  the  wife,  daughter,  her  son,  parents  or  a  brother)  of 
a  man  dying  separated  without  male  issue. — Pran  Bunker  and  an- 
other V.  Fran  Koonwur. — Borr.  Rep.  Vol.  I,  p.  427. — Mori.  Dig. 
Vol.  I,  p.  318. 

Wliere  ancestral  property  has  been  held -according  to  the  rule 
of  primogeniture,  and  the  family  is  governed  by  the  law  of  the 
MitdkBliardf  that  law,  in  the  event  of  a  holder  dying  without  male 
issue,  would,  if  the  family  were  undivided,  give  the  succession  to- 
the  next  collateral  male  heir  in  preference  of  the  widow  or  daughters 
of  the  last  possessor.  Chowdhry  Chintamun  Singh  v,  Mussumat 
Nowluckha  Konwari.  Privy  Council  Judgment.  The  1st  July  1875. 
S.  W.  R.,  Vol.  XXIV,  pp.  255—258. 

PniVY  Council.— r/te  30//i  of  November  1863. 

In  the  case  of  property,  of  which  part  is  the  common  property 
of  a  joint  Hindfi  family,  and  part  the  separate  acquisition  of  a 
deceased  brother,  his  widow  (in  default  of  male  issue)  succeeds  to  his 
separate  estate. 

There  being  a  community  of  interest  and  unity  of  possession 
between  all  the  members  of  a  united  family  having  common  pro- 
perty, it  follows  that,  upon  the  death  of  any  one  of  them,  the  others 
may  well  take  by  survivorship  that  in  which  they  had,  during  the 
deceased's  life-time,  a  common  interest  and  common  possession. 

But  the  law  of  partition  shows  that,  as  to  the  separately  ac- 
quired property  of  one  member  of  a  united  family,  the  other  mem- 
bers of  that  family  have  neither  community  of  interest  nor  unity 
of  possession.  The  foundation,  therefore,  of  a  right  to  take  such 
property  by  survivorship  fails ;  and  there  are  no  grounds  for  post- 
poning the  widow's  right  to  inherit  it  to  any  superior  right  of  the 
co-parceners  in  the  undivided  property. — Kattama  Nauchiar  v.  TJie 
Bajah  of  Shiva-gunga. — Sutherland's  Privy  Council  Judgments, 
page  520.     See  Post  p.  447. 

Remark, — Previous  to  the  passing  of  the  above  decision  the  following 
case  was  decided  by  the  Madras  High  Court,  in  which  a  widow  was  de- 
prived  even  of  the  self-acquired  sepnrate  property   of  her  husband.     Such 
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determiuatiou  seems  not  only  contrary  to  the  above  ruling,  but  also  con- 
trary to  the  Hindu  law  itself. 

By  the  law  current  in  the  Madras  Presidency  an  undivided 
Hindti  is  entitled  during  his  life-time  to  the  separate  enjoyment  of 
his  self-acquired  immovable  property;  but  on  his  death  without 
male  issue,  such  property,  unless  it  has  been  previously  disposed  of, 
devolves  on  his  surviving  co-parceners,  and  his  widow  is  only  entitled 
to  maintenance. — Varadi-pei^mdl  Udaiyan,  Appellant,  v.  ArdandH 
Udaiyan  and  others,  Respondents.  The  29th  of  October,  1863. — 
Mad.  H.  C.  Rep.  Vol.  I,  p.  412. 


Privy  Council— TAe  19th  of  Feh^uary,  1847. 

Present : 

Lord  Brougham,  Lord  Longdale,  Dr.  Lushington,  T.  P.  Leigh,  Sir 

E.  H.  East,  and  Sir  E.  Ryan. 

On  Appeal  from  the  Sadder  Dewanny  Adawlut 

for  the  N.  W.  Provinces. 

Rewun  Pershad 
versus 

MUSSUMMAT  RADHA  BeEBT. 

A  Hindoo  testator,  after  the  death  of  his  widow,  gave  a  moiety  of  his  property  to  his 
brother  A,  and  on  his  death  to  A's  two  sons  B  and  C.  A  died  in  the  life-time  of  the 
testator^s  widow,  and  a  complete  diTiuon  of  all  A's  property  which  was  held  in  co-parw 
cenary  was  agreed  upon  between  B  and  C.  B  also  died  in  the  life-time  of  the  testator's 
widow,  and  on  the  death  of  the  testator's  widow,  fi's  widow  claimed  hia  share. 

Held  that  B  and  C  took  A's  moiety  under  the  will  as  tenants  in  common,  and  that  each 
of  them  had  a  vested  interest  in  a  one-fourth  share,  though  the  actual  enjoyment 
was  postponed  until  the  death  of  the  widow ;  and  that  the  claim  of  B's  widow  was 
not  barred  by  the  doctrine  of  Hindoo  Law  that  a  widow  succeeding  as  heir  to  her 
bnsbaod,.  cannot  recover  property  not  in  the  po»session  of  her  husband,  which  doc- 
trine was  held  to  be  inapplicable  to  the  case  of  property  in  which  the  husband  had 
a  Tested  interest  under  a  will  or  deed,  though  the  actual  enjoyment  thereof  was  post- 
poned during  the  life-time  of  another. 

According  to  the  Hindoo  Law  a  widow  cannot  claim  an  undivided  property. 

Fakir  Chund  died  in  the  year  1814,  and  for  the  present  we  will 
call  him  the  testator  in  this  cause.     He^  in  March  1814,  executed  an 
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instrument  intended  to  regulate  the  disposition  of  his  property 
after  his  death.  That  instrument  is  set  out  at  length  at  page  44  of 
the  appendix. 

Fakir  Chund,  the  testator,  was  one  of  three  brothers;  his  elder 
brother  was  Bhowauy  Persad,  who  is  stated  to  have  divided  from 
his  family,  which  was  originally  an  undivided  Hindoo  family ;  he 
left  two  sons,  Dial  Dass  and  Goonee  Lall.  The  date  of  the  death  of 
Bhowany  Persad  is  not  stated,  but  it  was  before  the  month  of  March 
1814.  Bheekhary  Dass  was  the  youngest  brother,  and  he  died  ia 
1817 ;  he  had  three  sons,  the  eldest,  Koonj  Behary,  died  in  1825, 
leaving  a  widow,  Badha  Beeby,  the  respondent  in  this  appeal,  but 
no  male  issue,  Mudun  Mohun,  the  second  son,  died  in  1829,  and  he 
left  a  son,  Rewun  Persad,  who  is  the  present  appellant;  the  third 
son  died  young,  and  there  is  no  interest  derived  through  him  con- 
cerned in  this  litigation. 

The  property  in  dispute  was  the  property  of  Fakir  Chund,  and 
all  the  parties  agree  that  the  instrument  which  he  executed  in 
March  1814,  in  triplicate,  is  a  valid  and  operative  instrument,  and 
to  be  carried  into  effect 

Pursuant  to  the  terms  of  that  instrument  on  the  death  of  Fakir 
Chund,  in  1814,  his  widow,  Mebtaboo,  succeeded  to  the  possession  and 
enjoyment  of  his  property.  She  died  in  1833,  and  then  a  litigation 
arose  as  to  who  were  entitled,  and  in  what  shares,  to  take  the  pro- 
perty of  the  testator. 

It  is  not  necessary  to  state  the  details  of  this  litigation.  In  the 
result,  Dial  Dass  took,  under  the  decree  of  the  Court,  one  moiety, 
and  Rewun  Persad  was  put  into  possession  of  the  other  moiety,  but 
not  so  as  to  preclude  any  claim  which  Badha  Beeby,  the  widow  of 
Koonj  Behary,  might  have  to  a  share  thereof. 

Accordingly,  she  commenced  a  suit  to  recover  a  fourth  share  of 
the  estate  left  by  Fakir  Chund,  and  for  that  purpose  filed  her  plaint 
on  the  1st  of  June  1885  in  the  Zillah  Court  of  Mirzapore.  Dial 
Dass  compromised  with  the  plaintiff,  the  present  respondent,  and 
Rewun  Persad  in  effect  became  the  only  defendant,  and  is  now  the 
appellant.  In  short,  the  only  question  now  to  be  determined  is, 
whether  the  respondent,  the  widow  Radha  Beeby,  as  heir  to  her  hus- 
band Koonj  Behary,  is  entitled  to  recover  from  the  appellant^  Rewuu 
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Persladi  one-half  of  the  moiety  of  the  estate  of  Fakir  Chund,  v^hich 
KewuQ  Persad  is  now  in  possession  of. 

Mr.  Monck ton,  one  of  the  Judges  of  the  Appellate  Court,  on 
the  8th  of  April  1839,  pronounced  his  opinion  in  favor  of  the  re- 
spondent, and  that  the  decree  of  the  Zillah  Court  ought  to  be  re- 
versed. The  papers  in  the  cause  having  been  submitted  to  the 
consideration  of  Mr.  Taylor,  another  Judge  in  the  same  Court,  his 
opinion  agreed  with  that  of  Mr.  Monck  ton,  and  accordingly,  on 
the  29th  of  April  1839,  a  decree  was  pronounced  reversing  the  decree 
of  the  Zillah  Court  dated  the  14th  of  September  1838,  in  effect 
declaring  that  the  respondent  was  entitled  to  recover  one-fourth  of 
the  estate  left  by  Fakir  Chund ;  that  the  present  appellant  should 
pay  to  her  as  much  as  he  had  received  beyond  a  fourth  share  of  the 
said  estate,  and  that  Dial  Dass  should,  if  there  was  any  deficiency, 
make  good  the  same. 

From  this  decree  Rewun  Persad  has  appealed  to  her  Majesty 
in  Council,  and  the  question  is,  whether  he  ought,  according  to  the 
law  prevailing  as  to  Hindii  families  in  the  district  where  the  parties 
lived,  to  refund  to  the  respondent  so  much  of  the  estate  of  Fakir 
Chund  as  exceeds  one-fourth  thereof. 

There  are  certain  facts  not  in  contest  in  this  cause.  All  parties 
agree  that  the  will  or  deed  of  Fakir  Chund,  whichever  it  may  be 
called,  is  an  operative  instrument;  that  one  moiety  of  his  estate, 
on  the  death  of  his  widow,  Mehtaboo,  became  the  property  of  the 
family  of  Bhowany  Persad,  and  that  one-fourth  of  the  property 
belongs  to  the  Appellant,  Rewun  Persad,  through  his  father,  Mudun 
Mohun,  who  died  before  Mehtaboo,  viz.,  in  1829.  Neither  is  it  de- 
fied that  the  remaining  fourth  became  part  of  the  estate  of  Koonj 
Behary,  who  died  in  1825,  in  the  same  manner  as  the  one-fourth 
became  part  of  the  property  of  Mudun  Mohun,  assuming  it  to  have 
vested  in  either  during  their  lives. 

Again,  it  is  admitted  that,  according  to  the  Hindti  Law  of  Suc- 
cession, Had  ha  Beeby,  the  respondent,  became  heir  to  tlie  divided 
estate  of  Kooig  Behary,  he  having  died  without  male  issue. 

Badha  Beeby,  the  respondent,  being  entitled  to  the  estate 
generally  of  Koonj  Behary,  she  is  entitled  to  this  one-fourth  of  the 
property  of  Fakir  Chund,  if  it  is  become  a  part  of  the  estate  of 
Koonj  Behary. 
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The  appellant  alleges,  and  alleges  truly^  that  the  respondent 
cannot  recover  from  him  the  property  of  which  he  is  in  possession 
unless  she  proves  her  title.  She  asserts  that  she  as  heir  is  entitled 
to  the  whole,  unless  there  be  a  special  exception.  The  appellant 
alleges  two  grounds  of  exception  : — 

First. — That  Koonj  Behary  and  Mudun  Mohun  were  two  un- 
divided brothers,  and  that  this  share  of  Fakir  Chund's  estate  was 
undivided ;  that,  by  the  Hindfi  law,  therefore,  the  widow  cannot 
claim  it,  though  she  be  heir. 

Secondly. — The  appellant  alleges  that  this  property  never  was 
in  possession  of  Koonj  Behary  ;  that,  by  the  Hittd&  Law,  the  widow, 
though  his  heir,  cannot  claim  property  not  in  possession  of  the  de- 
ceased husband,  and  that,  for  this  reason,  her  claim  must  fail. 

Now,  as  to  the  first  grounds  of  defence,  the  law  is  not  disputed. 
It  is  not  denied  that  a  widow  cannot  claim  an  undivided  property. 
The  decision  of  this  question  therefore  turns  upon  a  matter  of  fact, 
namely,  whether  Koonj  Behary  and  Mudun  Mohun  were  divided 
brothers  or  not 

We  think  that  it  may  be  admitted  that  the  jyin,ma  fade  pre- 
sumption, where  there  are  no  circumstances  to  affect  it,  is  that  every 
Hindoo  family  of  this  class  was  an  undivided  family,  and,  conse- 
quently this  presumption  must  prevail,  unless  the  circumstances  of 
this  case  lead  us  to  a  contrary  conclusion.  We  must,  therefore,  con- 
sider the  circumstances,  having,  however,  first  directed  our  attention 
to  some  points  of  Hind&  Law  which  may  have  a  bearing  on  the 
conclusion  to  be  drawn  from  the  facts. 

FiraU — ^We  apprehend  it  to  be  undisputed  that  a  division  may 
be  e£Fected  without  an  instrument  in  writing. 

Secondly, — That  a  division  may  be  either  total  or  partial. 

TAirdiy.— That  a  separation  from  commensality  does  not,  as  a 
necessary  consequence,  effect  a  division  of  property,  or,  at  least,  of 
the  whole  undivided  property. 

Bheekhary  Dass  died  in  1817,  and  by  the  instrument  of  March 
1814,  called  the  will  of  Fakir  Chund,  a  moiety  of  his  property,  on 
the  death  of  his  widow,  is  given  in  these  words  : — "  Let  my  brother, 
Bheekhary  Dass,  aforesaid,  and,  after  the  death  of  my  said  brother  his 
sons,  take  one-half.'' 
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Now,  we  conceive  that  Bbeekhary  Dass,  having  died  in  1817,  in 
the  life-time  of  the  widow,  the  tenant  for  life,  and  his  sons  surviving 
him,  this  moiety  was  not  a  part  of  his  estate,  properly  speaking,  and 
that,  therefore,  pritnd  facie^  it  could  not  be  divided  as  part  of  the 
estate  of  Bheekhary  Dass. 

The  Pundit  of  the  Sudder  Adawlut  of  Calcutta  gave  in  his 
bewusta.  The  opinion  of  this  Pundit  supports  the  claim  of  the 
widow  whether  there  had  or  had  not  been  a  division  of  Bheekhary 
Dass's  estate  between  his  two  sons. 

The  decision  of  Mr.  Monckton,  the  Judge  of  the  Sudder  Adaw- 
lut 6i  Allahabad,  before  whom  the  cause  first  came^  is  in  favor  of 
the  widow  (page  86). 

The  true  question,  then,  before  us,  is  whether  we  are  convinced 
by  the  arguments  of  the  appellant  that  this  decision  is  erroneous; 
for  if  not  so  <;onvinced,  it  must  be  affirmed. 

We  think,  on  a  consideration  of  all  the  circumstances,  that  a 
complete  division  of  all  the  property  of  Bheekhary  Dass  which  was 
held  in  coparcenary  was  agreed  upon  between  the  brothers,  and  we 
think  so  from  a  consideration  of  all  these  papers. 

So  stands  the  case  upon  the  pleadings.  A  division  is  admitted, 
;eind  no  particular  exception  alleged.  The  objection  of  Rewun  Per- 
ehad  is  not  that  there  was  a  special  exception  of  the  disputed  pro- 
perty^ but  that  from  the  nature  of  the  property  it  was  necessarily 
excepted. 

We  do  not  think  that  there  is  any  thing  in  the  nature  of  the 
disputed  property  which  should  except  it  iVom  a  general  division. 
The  testator,  after  the  death  of  his  widow,  gives  his  property  to 
his  brother,  Bheekhary  Bass.  On  his  death  it  becomes  divisible  into 
two  parts,  one  moiety  to  the  sons  of  Beekhary  Bass.  We  apprehend 
that  they  would  take  as  tenants  in  common — in  fact,  that  they  had 
each  of  them  a  vested  interest  iu  one-fourth  share  not  to  come  into 
actual  enjoyment  till  the  death  of  the  widow.  But  here  was  no 
contingency,  as  contended  for  by  the  appellant.  The  only  uncer- 
tainty was  the  period  of  enjoyment. 

We  are  inclined,  indeed,  to  the  opinion  that  this  property  was 
not  properly  th'e  subject  of  any  division  at  all,  but  that  the  division 
was  e£Fected  by  the  deed  or  will,  and  that  each  brother  took  one- 
fourth  as  a  divided  property. 
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la  the  Sudder  Adawlut,  however,  much  more  important  evi- 
dence was  produced,  viz.,  the  proceedings  in  an  action  brought  by 
Mudun  Mohun  in  1825.  In  that  suit  Mudun  Mohnn  pleaded  the 
division  of  the  paternal  estate,  and  the  separation  from  his  brother 
Koonj  Behary. 

We  think  that  this  averment  by  Mudun  Mohun,  and  which 
was  supported  by  evidence  is  strong  proof  against  Rewun  Pershad, 
who  claims  through  him,  that  a  division  and  separation  had  taken 
place. 

And  herein  we  agree  with  Mr.  Mouckton,  tliat  the  fact  of  Re- 
wun Pershad  not  having  specified  any  exceptions  to  the  partition 
being  of  the  whole  of  the  paternal  property,  is  evidence  that  their 
were  no  exceptions. 

We  think  that,  upon  a  xionsideration  of  these  premises,  we  are 
justified  in  concluding,  if  such  conchision  be  necessary  for  the  deci- 
«ion  of  this  case,  that  a  complete  division  and  separation  did  take 
place  between  Koonj  Behary  and  Mudun  Mohun. 

It  may  be  well  here  to  notice  another  argument  which  was 
strongly  pressed  on  behalf  of  the  appellant.  It  was  said  that  the 
widow,  as  heir,  could  not  clain»  any  property  of  her  husband  which 
was  tiot  in  possession  at  the  time  of  his  death  ;  that  the  disputed 
property  was,  at  that  period,  and  for  years  afterwards,  in  the  posses- 
sion of  Mehtaboo,  and  that,  consequently,  Radha  Beeby  can  have 
fto  claim  to  it. 

There  is  not  the  least  reference  to  it  in  the  opinion  of  the  Pun- 
dit of  the  Sudder  Adawlut  of  Allahabad,  nor  in  that  of  the  Pundit 
of  the  Sudder  Adawlut  of  Calcutta,  not  in  the  Judgment  of  Mr. 
Monckton,  in  which  Mr.  Taylor  concurred.  We  think  that  it  would 
be  impossible,  under  such  circumstances,  for  us  to  reverse  the  decree 
of  the  Court  below  on  that  ground.  Indeed,  this  averment  of  the 
law  is  not  even  one  of  the  grounds  of  appeal. 

We  have  no  intention  whatever  to  disturb  the  doctrine  of  Hin- 
doo Law  that  a  widow  succeeding  as  heir  to  her  husband,  cannot 
recover  property  not  in  possession  of  her  husband.  But  we  think 
that  it  has  not  been  shown  in  this  case  that  the  disputed  property 
was  not  in  possession  according  to  the  meaning  of  that  term  in 
Hindoo  Law,  nor  that  the  doctrine  applies  to  a  property  where  the 
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busband  had  a  vested  interest  under  a  will  or  deed,  and  the  actual 
enjoyment  thereof  was  postponed  during  the  life-time  of  another. 

We  proceed  then  to  determine  this  case,  on  the  assumption  tluit 
there  was  a  complete  division  between  the  two  brothers,  and  that 
the  law,  as  to  possession  by  the  husband,  does  not,  under  the  exis- 
ting circumstances,  bar  the  widow's  claim. 

We  do  not  think  that  this  property  was  bequeathed  to  the  two 
brothers  as  joint  tenants.  But  even  if  it  were,  we  should  incline  to 
the  opinion  that  the  division  extended  to  it.  We  therefore  come  to 
the  conclusion  that,  either  the  disputed  property  was  never  held  ia 
joint  tenancy,  or  that  if  so  held,  it  was  divided,  and  consequently 
we  affirm  the  judgment,  on  the  grounds  taken  by  the  Pundits  in 
the  Suddev  Adawlut,  and  adopted  by  the  two  Judges  of  that  Court* 
and  it  must  be  affirmed  with  costs. — Sutherland's  Privy  Council 
Judgments,  p.  172. — S.  W.  R.  Vol.  II,  p.  c.  pp.  35-40. 

The  doctrine  of  Hindti  law  that  a  widow,  succeeding  as  heir  to 
her  husband,  cannot  recover  property  of  which  he  was  not  possessed  is 
inapplicable  when  the  husband  has  vested  interest  under  a  will  or 
deed,  the  actual  enjoyment  being  postponed. — Hrirro  Socnida'i^ 
t>ebea  Chowdhrain  v.  Rajesaury  Debea. — H.  C.  A.  The  3rd  of  May 
1865.     S.  W.  Rep.  Vol.  II,  p.  321. 


Bombay  H.  C.  A.— The  9th  of  October  1867. 

PiRVATi  KoM  Dhondi-rAm,  Appellant, 
Bhik6   Kom  Dhondi-ram,  Respondent. 

D,  a  Pat^desi  Hind^  residing  at  Ndsik,  died  leaving  two  widowA,  B  and  P ;  B,  who  waa 
the  Qnt  wife,  though  not  iucontinent,  had  been  turned  out  of  his  house  by  her  hus- 
band some  time  after  he  married  P  by  pdt. 

In  a  suit  by  B,  to  recover  a  moiety  of  D*s  estate,  P,  while  admitting  that  she  herself 
had  been  leading  a  life  of  prostitution  since  D*s  death,  resisted  a  partition  of  his 
estate,  on  the  grounds  that,  B  had  since  D*s  death  cohabited  with  M,  and  aubse- 
quently  married  with  R  ;  both  of  which  allegations  B  denied. 

Jffeldf  that,  though,  by  Hind6  Law,  incontinence  excluded  a  widow  from  succession  to 
her  husband's  estate,  yet  if  the  inheritance  were  once  vested,  it  was  not  liable  to  be 
divested,  unless  her  subsequent  incontinence  were  accompanied  by  degradation  ;  but 
that,  by  Act  XXI,  of  1850,  deprivation  of  caste  can  no  longer  be  recognised  as  work- 
ing a  forfeiture  of  any  right  or  property,  or  affecting  any  right  of  inheritance. 
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Held,  however,  also  that  if  B,  had  duly  remarried^  she  would  cease  to  have  amy  ri^ii 
to  recover  or  hold  any  part  of  her  late  husband's  property ;  and,  as  the  District  Judge^ 
on  appeal,  had  left  the  fact  of  B's  remarriage  unascertained,  that  h^  decree  must  be 
reversed,  and  the  case  remanded  for  a  finding  on  that  question, 

West'ivpp,  J.— This  is  an  action  by  BhikA  against  P&rvatt  and 
her  father,  M6n-sing,  to  recover  from  them  Rs.  2,  392,  alleged  to  be 
the  moiety  in  value  of  the  estate  of  Dhondi-r&m,  deceased. 

The  first  wife  of  Dhondi-r4m  w^  Bhikti.  Subsequently  he 
married,  by  pdt,  Pirvati,  who  was  then  a  widow ;  and  about  one 
year  and  a  half  afterwards,  he  turned  his  first  wife,  Bhiku,  out  of 
his  house.  The  Judge  finds  that,  during  Dhondi-r£m^s  life-time, 
Bhikti  neither  deserted  him  nor  was  unchaste.  Dhondi-r^m.  died  ia 
Posh,  Shake  1871  (December  1859).  The  defendant  Pirvatl  pos- 
sessed herself  of  bis  property,  movable  and  immovable. 

P&rvati  (who,  the  Judge  states,  admitted  that,  since  Dhondi- 
r&m's  death,  she  has  been  living  as  a  prostitute)  resii^ted  a  parti- 
tion of  the  property,  on  the  ground  that,  subsequently  to  the  death  of 
Dhondi-r&m,  Bhik6  had  cohabited  with  Mirdha  valad  Narayan, 
and  afterwards  married  one  R$m-sing,  both  of  whicL  aU^ations 
Bhik(i  denied. 

Where  there  are  two  widows,  who  were  both  the  lawful  wives  of 
a  deceased  Hindd,  who  dies  separate  and  without  leaving  male  issue^ 
they  succeed  to  equal  moieties  of  his  "property,  movable  and  im- 
movable :  West  and  Buhler,  Bk.  I,  pp.  88,  89,  91 ;  May&kha,  Cb- 
IV,  Sec.  VIII, pi.  9;  1,  W.  H.  Macnaghten,  H.  L.  19;  Steele,  p.  43, 
para.  25,  and  p.  232,  para.  72  ;  Doe  dem,  Bhagobutty  Raur  v.  Rada- 
kissen  Mookerjee^,  Ramia  v.  Bkaffif,  Sree  Muttee  Muttee  v.  Rafm- 
conny  Duttl;  and  see  Rindavima  v.  Venkata-^rdonappa.^ 

But  if  either  widow  remarry  after  the  death  of  her  husband, 
she  can  neither-  recover  nor  retain  a  share  of  his  property.  By 
remarriage,  she  forfeits  her  right  to  it.     This  is  so  by  Hindd  Law.[[ 

If,  therefore,  Bhik6  actually  married  R£m-sing,  she  must  fail  in 

this  suit. 

But  as,  upon  the  Judge's  decree,  we  are  unable  to  say  whether 
she  married  RAm-sing  or  merely  cohabited  with  him,  it  behoves  us 
to  consider  what  is  the  legal  result  of  tbe  incontinence  of  a  Hindu 


♦  Supplt.  to  Morton's  Rep.  by  Montriou,  314.  t  1  Bom.  H.  C.  Rep.  66.    Post,  p.  255. 

t  East's  Notes  ;  2  Mor.  Dig.,  pp.  80,  81,  82.  §  8  Mad.  H.  C.  Rep.  268. 

II  Steele,  pp.  170,  177  ;  West  and  Buhler,  BK.  I,;pp.  96,  99. 
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TvidoWy  who,  as  we  are  bound  to  hold  in  the  present  ease,  continued 
virtuous  during  her  husband's  life-time,  and  in  whom,  accordingly,  at 
his  death,  a  moiety  of  his  property  vested  in  interest,  although  she 
has  been  kept  out  of  possession  of  it  by  his  other  widow. 

By  Hindti  Law,  incontinence  excludes  a  widow  from  succes-> 
sion  to  her  husband's  estate ;  MayAkha,  Chap.  IV,  Sec.  VIII,  pi.  2, 
4,  8,  9* ;  MitAksharib  on  Inheritance,  Chap.  II,  Sec.  i,  pi.  19,  29, 
sot;  D4ya-krama  Sangraha,  Chap.  I,  Sec.  ii,  pi.  SJ ;  2  W. 
H.  Macnaghten  20,  21 ;  Jhe  dem.  Rckda-money  Raur  v.  Neelr-money 
Dci8ff^ ;  3  Colebrooke's  Dig.  474,  478,  479,  576,  paras  coocv,  ccccviii, 
ccccix,  cccclxxvii.  Some  of  the  above  quoted  writers  speak 
of  suspicion  of  incontinence  as  sufficient  to  justify  her  exclusion. 
jPut  the  better  opinion  seems  to  be  that  nothing  short  of  actual  in* 
fidelity  disqualifies :  1  Stra.  H.  L  136  ;  2  7Wd.,  note  by  Mr.  Ellis, 
p.  271  ;  Steele||,  a  high  authority  on  this  side  of  India,  and 
Macnaghtenir  speak  of  adultery  or  incontinence,  and  nowhere  of 
mere  suspicion  of  those  sins,  as  affecting  the  widow's  right  to  sue- 
ceed  to  or  hold  the  property  of  her  husband.  If,  however,  the  in- 
heritance be  once  vested  in  the  widow,  it  is  not,  by  Hindf^  Law, 
liable  to  be  divested,  uqless  her  subsequent  incontinence  be  accom- 
panied by  *'  loss  of  caste,  unexpiated  by  penance  and  unredeemed 
by  atonement : "  1  Stra.  H.  L.  136,  163,  164,  244.  Mr.  Sutherland 
also  rests  the  forfeiture  on  degradation  from  caste.  See  his  remark 
in  2  Stra.  H.  L.  269,  Appendix.  So  too  Mr.  Colebrooke  says :  "  Nor 
after  the  property  has  vested  by  inheritance,  does  she  forfeit  it,  un- 
less for  loss  of  caste,  unexpiated  by  penance,  and  unredeemed  by 
atonement/*  See  his  remark  2  Stra.  H.  L.  272,  App.  Not  only 
incontinence  after  the  husband's  death  (Steele,  p.  41,  para.  23,)  but 
in  many  cases,  even  adultery  in  his  lifetime,  may  he  expiated  by 
penance.** 

There  has  not  been  any  finding  in  this  case  as  to  whether  Bhikti 
had  been  put  out  of  caste ;  or,  if  so,  whether  she  has  since,  by  pen- 
ance, expiated  her  incontinence,  if  any.  We  have,  however,  arrived 
at  the  conclusion,  that  modern  legislation  has  rendered  those  ques- 
tions immaterial.     At  the  first  glance  at  Act  XXI  of  1850,  we  had 

•  Stokes'  H.  L.  Bks.,  pp.  84,  86.  t  Ibid.,  pp.  432,  436.  t  Ibid.,  p.  474. 

§  Supplt.  to  Morton's  Hep.  by  Montriou,  p.  814. 
II  p.  43.  para.  25;  pp.  173,  174,  para.  19;  and  see  per  .imouZd,  J.,  1  Bom.  H.  C. 
Hep.  66.  Ii  2  W.  H,  Macnaghten.  20,  21. 

♦•  Steele,  pp.  89,  40,  para.  19;  pp.  172,  173,  174,  paras.,  15, 19. 
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some  doubts,  arising  from  its  preamble,  whether  the  Act  applied  io 
the  case  of  a  widow  degraded  from  caste  on  the  ground  of  inconti* 
iieuce.  But  a  closer  examination  of  that  enactment  removed  the 
doubt.  The  Legislature  did  not  simply  extend  the  Bengal  Reg.  VH 
of  1832,  Sec.  ix,  which  is  set  forth  in  the  preamble,  to  the  rest  of 
British  India;  but,  reciting  that  it  would  be  beneficial  to  extend  its 
"principle"  throughout  British  territory,  enacted  that  "so  much  of 
any  law  or  usage,  now  in  force  within  the  territories  subject  to  the 
Government  of  the  East  India  Company,  as  inflicts  on  any  person 
forfeiture  of  rights  or  property,  or  may  be  held  in  any  way  to  ina- 
pair  or  aflfect  any  right  of  inheritance,  by  reason  of  his  or  her  re- 
nouncing, or  having  been  excluded  from  the  communion  of  any  re- 
ligion, or  being  deprived  of  caste,  shall  cease  to  be  enforced  as  law 
in  the  Courts  of  the  East  India  Company,  and  in  the  Courts  estab- 
lished by  Royal  Charter  within  the  said  territories."  'J'he  Act  is  not 
limited  to  renunciation  of  religion  only,  but,  after  providing  for  that 
case,  specially  includes  deprivation  of  caste,  and  is  not  restricted  to 
deprivation  of  caste  on  any  particular  ground.  Hence  deprivatiou 
of  caste,  whether  it  be  for  change  of  religion,  or  for  unexpiated  in- 
continence, or  any  other  cause,  can  no  longer  be  recognised  as  eitlier 
working  a  forfeiture  of  any  right  or  property  already  vested  in  inter- 
est, or  as  impairing  or  aflfecting  any  right  of  inheritance.* 

We  have  consulted  the  Chief  Justice  and  our  other  learned  bre- 
thren usually  sitting  at  the  Appellate  Side  of  the  Court,  and  find 
that  they  concur  in  that  view  of  Act  XXI  of  1850,  which  appears 
to  have  been  the  same  as  was  taken  by  Sir  Lawrence  Peel,  C.  J.,  in 
Doe  dem.  Sham-money  Dasee  v.  Nemy  Churn  Dass,  a  case  decided  in 
July  1851.  The  lessor  of  the  plaintiff  was  a  Hindu  widow,  who  had 
inherited  her  husband's  property,  but  had  been  deprived  of  posses- 
sion, and  sued  to  recover  it.  The  defence  was  that  she  had  forfeited 
her  right  in  the  property,  by  reason  of  her  having,  since  his  death, 
led  an  immoral  and  unchaste  life.  Peel,  C.  J.,  referring  to  Act  XXJ, 
of  1850,  gave  a  verdict  in  her  favour. 

We  must  hold  that,  although  Bhikfi  may  have  been  inconti- 
nent, and  may  consequently  have  been  expelled  from  caste,  she 
would  not,  upon  those  grounds,  be  disqualified  to  obtain  a  partition 
in  her  favour  of  Dhondi-r6m*8  property. 


*  See,  howeycr,  Pest  p.  255. 
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If,  however,  she  have  duly  remarried,  she  would  cease  to  have 
auy  right  to  recover  or  hold  any  part  of  the  property  of  Dhondi-r&m. 
The  Judge  having  left  the  fact  of  remarriage  unascertained,  we 
must  reverse  his  decree,  and  remand  the  cause  for  the  determination 
of  that  question. 

Warden^  J.,  concurred. 

Bom.  H.  C.  Rep.  Vol.  IV,  p.  25. 

Held  that  incontinence  of  plaintiff  is  established,  and  the  right 
of  succession  which  by  Hindti  law  she  thereby  forfeited  is  not  affected 
by  the  provisions  of  Act  XXI,  of  1850,  which  refer  to  the  renunci- 
ation of  the  Hind6  religion  and  not  to  a  case  of  incontinence. — 
Raj'koomaree  Dassee,  v.  Oolabee  Dassee.* — Cal.  S.  D,  A.  Dec.  for 
1858,  p.  1891. 


Bombay,  H,  C.—Tke  11th  of  September  1862. 

KamiA  widow.  Applicant. 
BhAgi  widow,  Caveatinx. 

Where  a  Hindd  dies  intestate  leaving  no  issue  and  several  widows,  the  widows  succeed 
equally,  and  are  entitled  to  equal  bhares  in  his  estate,  and  the  ordinary  course  would 
be  to  grant  them  a  joint  administration. 

Infidelity  in  a  wife,  or  incontinence  in  a  widow,  in  order  to  constitute  a  disqualification 
to  inherit,  must  be  positively  proved,  or  at  any  rate  there  must  be  a  reasonably  well- 
grounded  suspicion  of  its  having  taken  place. 

Arnould,  t/.— This  is  a  question  between  two  widows  of  a 
deceased  Hindti  as  to  which  of  the  two  has  the  right  to  adnninister. 
The  admitted  facts  are — (I)  That  deceased  died  intestate  and  child- 
less on  20th  January  1862.  (2)  That  B^mi^,  the  applicant,  is  the 
elder  widow,  having  been  married  to  the  deceased  about  thirty 
years  ago ;  that  she  left  his  house  some  four  or  five  years  ago,  and 
did  not  return  to  it  till  after  his  death.  (3)  That  Bhdgi  the  cavea- 
ti'ix,  is  the  younger  widow,  having  been  married  to  the  deceased 
about  eight  years  ago,  and  that  she  continued  from  her  marriage  to 
live  with  him  till  his  death.  The  evidence  taken  altogether  shows 
this : — that  till  the  second  marriage   Rami&  and  her  husband  had 

*  This  case  wiU  be  found  in  exlenso  in  the  Vyavatihd,  Darpana,  (second  edition). 
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not  been  on  bad  terms ;  that  after  tke  second  marriage  quarrels 
arose ;  that  Ramid  left  her  husband's  house  secretly  with  Rakhmi 
and  Sit^-i-dm.  It  is  not  proved  that  she  took  her  jewels  with  her, 
nor  that  she  lived  in  concubinage  with  Sit&-rdm  or  any  one  else. 
On  the  other  hand,  I  think,  it  is  made  out  that  she  lived  quietly 
and  decently  at  her  father's  house ;  On  the  whold  I  think  the  evi- 
dence fails  to  prove  adultery  in  Ramid,  fails  even  to  make  out  a 
case  of  suspicion  of  unchastity,  but  does  show  misconduct  in  her  as 
a  wife  in  absenting  herself  from  her  husband's  roof,  without  sufficient 
cause  (according  to  Hindu  manners  and  feelings ),  and  refusing  to 
return  at  his  request 

Against  the  other  widow  nothing  whatever  is  alleged. 
Has  either  of  these  two  widows  an  exclusive  right  to  the  pro- 
perty  here?  According  to  Sir  T.  Strange,  Vol.  I,  pp.  136,  137  (ed. 
of  1830),  ''  when  a  man  has  left  more  widows  than  one,  and  no  sou 
by  any '^  ( which  is  the  present  case)^  ^^she  who  was  first  married, 
being  the  one  who  is  considered  to  have  been  married  from  a  sense 
of  duty,  succeeds  in  the  first  instance,  the  others  inheriting  in  their 
turn  as  they  survive,  entitled  in  the  meantime  to  be  maintained 
by  the  first.''  But  Sir  T.  Strange  refers,  in  his  notes  on  this  passage 
in  his  text,  to  p.  56  of  the  same  volume,  where  we  find  this :  '^  it  is 
the  elder  or  first  widow  that  succeeds  eventually  to  her  husband  as 
heir,  maintaining  the  others,  who  inherit  in  their  turn  on  her  death, 
&c."  But  note  7  queries  the  position,  and  refers  us  to  the  May&kha 
a  work  of  great  authority  on  this  side  of  India.  At  p.  59,  para.  19, 
of  the  May^hha  ( Borradaile's  Ed.*)  we  find  that  "  even  childless 
wives  of  the  father  are  pronounced  equal  sharers."  And  again  at 
page  103,  para.  9,  "The  wife  if  faithful  takes  the  wealth,  but  ii  there 
be  mme  than  one  they  will  divide  and  take  equal  shares;'^  and  this 
doctrine  has  been  followed  by  the  late  Supreme  Court  in  a  case  of 
the  goods  where  the  Court,  after  consideration  and  obtaining  answers 
from  the  Shdatris  of  the  Suder  Adalat  and  at  Fund,  held  that  "  if 
there  be  more  than  one  widow,  each  of  them  is  entitled  to  an  equal 
share  of  the  property."  It  appears  from  those  answers  that,  although 
the  author  of  the  May&lcha  cites  no  text  in  support  of  his  opinion, 
such  t^xts  are  to  be  met  with  in  the  VirdmitrO'daya,  an  authority 
of  the  Benares  school,  and  Macnagh ten's  Friuciples  of  Hindd  Law, 

t  Stoke's  £d.  pp.  52  and  86. 
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a  work  of  authority  in  Bengal  It  is  also  said,  p.  19  of  the  latter 
work  ( Ed.  of  1829),  that  if  there  be  more  than  one  widow  their 
rights  are  equal  The  case  in  Morton's  Reports,  p.  314^  shows  that 
this  rule  was  acted  upon  by  the  Supreme  Court  in  Calcutta  as  early 
as  the  year  1791 ;  and  in  Morley's  Digest,  Vol.  I,  New  Series,  Title 
''Hindfi  widows,"  p.  180,  s.  15,  we  find  an  instance  of  its  being  acted 
upon  in  the  North- Western  Provinces  in  1850.  On  these  authorities 
we  hold  that  the  widows  in  this  case  axe  jn'imd  facie  entitled  to  equal 
shares  of  the  property,  and  it  remains  to  be  considered  whether  either 
of  them  is  disentitled  by  misconduct  to  a  share,  and  if  not,  then 
whether  we  ought  to  grant  administration  to  them  jointly,  or  to  one 
only,  and,  if  the  latter,  to  which  of  them.  As  to  the  general 
doctrine,  that  proved  infidelity  before  widowhood  disqualifies,  and 
proved  incontinence  after  widowhood  divests  the  inheritance,  the 
authorities  seem  to  clash ;  and  as  to  the  nature  of  the  proof  of  inconti- 
nence that  disqualifies  there  is  again  a  discrepancy  in  the  authorities. 
Sir  T.  Strange,  p.  136,  after  laying  down  the  principle  that  "  an  un- 
chaste wife  is  excluded  from  the  inheritance,'^  adds  "  that  nothing 
short  of  actual  infidelity  in  this  respect  disqualifies,"  and  the  autho- 
rities collected  in  the  Appendix  to  which  he  refers  support  this  view. 
In  all  the  cases  we  have  been  able  to  consult,  the  proof  of  inconti- 
nence or  infidelity  seefns  to  have  been  positive.  The  Mayiikha, 
on  the  other  hand,  p.  102,  lays  it  down,  '*  That  even  a  suspicion 
of  incontinence  is  enough  to  reduce  a  widow's  rights  to  that  of 
mere  maintenance."  This,  as  it  seems  to  us,  can  hardly  mean  vague- 
suspicion  ;  it  must  mean  a  reasonably  well-grounded  suspicion  short 
of  actual  proof.  In  this  case,  for  instance,  had  Rami&  gone  off  with 
Sit&-r&m  alone,  and  been  proved  afterwards  to  have  been  in  company 
with  him  at  a  distance  from  her  husband's  residence,  this  would 
probably  have  constituted  a  case  of  suspicion  sufficient  to  deprive 
faer'of  inheritance  on  the  authority  of  the  ^ayCJcha.  But  the 
proof  here  falls  short  of  that.  It  does,  however,  show  such  mis- 
conduct as  would  render  us  reluctant  to  confer  the  administration: 
on  her  to  the  exclusion  of  the  younger,  irreproachable  widow.  On 
the  whole,  we  strongly  recommend  that  the  Administrator  General 
should  be  requested  to  take  the  administration  on  himself.     If  this 


Vol.  II.  33 


268  PRECEDENTS  OF  [Book  n. 

suggestion  is  not  acted  on,  wo  should  be  driven  to  grant  a  joint 
administration.* — Bom.  H.  C.  Rep.  Vol  I^  p.  66* 


It  appears^  therefore,  that  a  Hindil  widow  is  not  bound  to  reside 
with  the  relatives  of  her  Imsbaud  ;  that  the  relatives  of  her  husband 
have  no  right  to  compel  her  to  live  with  them ;  and  that  she  does 
not  forfeit  her  right  to  pi'operty  or  maintenance  merely  on  account 
of  her  going  and  residing  with  her  family,  or  leaving  her  busband^s 
residence  from  any  other  cause  than  unchaste  or  improper  pur- 
poses.f — Part  of  the  Privy  Council  Decision  in  Rajah  Perihee 
Singh  v.  Raj  Koo^'  aliaa  Rani  Shib  Kooer — B.  h  K  Vol.  XII. 
page  33& 

See  the  Privy  Council  Decision  in  K&hf-n&th  Bas&k  and 
Ramd-n&th  £as&k  versus  Hara*suadar{  D&si  and  Kamal^mani  D&s^ 
upon  which  the  above  decision  is  based  and  whidi  k  to  be  found  in 
the  Vyavasthd  Darpana  ( 2nd  Ed.  p.  97)  and  some  other  bookfi^ 

A  HindA  widow  does  not  forfeit  her  right  to  succession  by  re^ 
moving  from  the  fkmily  dwelling  house  of  her  deceased  husband.-— 
Oma  Dabea  and  athers  v.  Kisl^n  Munee  Dabea^t—Sol.  S.  D.  A* 
Hep.  Vol.  VII,  p.  270.  ( New  EJ.  p.  323.) 

Although  the  Sb&stras  impose  on  a  widow  the  duty  of  living 
with  her  deceased  husband's  relatives^  the  duty  has  been  regarded 
by  the  British  Courts  as  a  moral  duty  which  they  will  not  lend 
their  aid  to  enforce,  and  of  which  the  non-performance  does  uoi 
deprive  the  widow  of  her  right  to  inherit. — Umrit  Kowareey.Kedar 
Naih  Ghose  and  others.    Agra  Hep.  Vol.  Ill,  p.  182. 

*  NoTB.— Mr^  Just^e  Strange,  of  the  High  Court  at  Madras,  ia  bis  "  Manual  of  HindA 
Law  preTaiUn^  in  the  Preaidency  of  Madras"  (2nd  £d.,  para.,  326),  lays  it  down  thai  in 
Southeru  India  the  law  is  that  the  wives  nre  viewed  on  an  equality,  and  inherit  jointly, 
and  cites  the  Mit^hai^,  11^  i^  a  iplause  omitted  between  clauses  five  and  six  of  Cole- 
brooke's  translation. 

■i*  See  the  Chapter  on  Maintenanoe  in  which  the  above  case  is  given  in  txUmo, 
X  That  part  of  the  main  decision  of  which  the  above  is  an  abstract  is  as  foUowB  : — 
Is  the  plaintiff  debarred  from  suing  by  the  fact  of  her  having  chosen  to  reside  in  the 
family  of  her  father  instead  of  that  of  her  hnbsand?  On  this  point  the  decuion 
of  the  Privy  Council  in  the  case  of  KAshtndik  Baadk  YersuB  Ifara-sundaH  IMsitmd 
another  (See  page  S5  Morton's  Reports,)  is>  in  the  opinion  of  the  Court^  quite  decisive 
as  to  the  right  of  the  plaintiff  to  sue. 
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One  Venkanna  Qandu  died  leaving  no  son  but  two  widows—* 
Krishnamma  and  Rindamma.  A  dispute  having  arisen,  Krish* 
namma  brought  a  suit  against  Rindamma  and  obtained  a  decree 
dividing  equally  between  them  tlie  lands  of  the  deceased  husband. 
Krishnamma  took  possession  of  her  moiety  and  held  the  same  till 
her  death  when  Rindamma  took  possession. 

In  a  suit  by  the  sons  of  the  deceased  daughter  of  Krishnamma 
against  Rindamma  for  the  share  formerly  held  by  Krishnamma : — 

Held,  that  they  were  not  entitled  in  preference  to  the  surviving 
widow.  They  may  have  a  good  title  as  next  heirs  of  the  husband 
upon  the  death  of  the  defendant,  the  surviving  widow* — Rindamnia 
V.  VenkatOr-ramappa  and  four  others. — Mad  H.  C.  R.  Vol.  Ill, 
page  268. 

One  of  the  two  widows  who  had  succeeded  to  their  late  hus- 
band's landed  property  in  separate  possession,  made  over  her  share, 
by  a  deed  of  gift,  to  her  husband's  illegitimate  son,  who,  on  her 
death,  sued  the  surviving  widow  for  the  share  of  the  donor.  Held 
that  he  had  no  claim  as  the  widow  had  no  power  to  alienate  the  pro- 
perty, except  for  the  performance  of  funeral  rites,  or  for  her  own 
subsistence,  ^ffuupu^  Sirigh  v.  Mussummat  Ranee  ChovJian,-^ 
N.  W.  Decis.  Vol.  V,  p.  202.— Mori.  Dig.  N.  S.  Vol.  I,  p.  180. 

A  second  widow  succeeds  to  the  inheritance  on  the  death  of  the 
first — 8ree  Vutsavoy  Jugga-iiadha  Rauze  v.  Sree  Vuteavoy  Boochee 
Seetiak.—Ca&e  5  of  1824..  Mad.  Dec.  Vol.  I,  p.  453.— MorL  Dig. 
Vol.  I,  p.  313. 

If  a  Hindii  die  without  issue,  leaving  two  widows,  they  take  his 
whole  estate  for  life ;  and  on  the  death  of  one,  the  whole  survives 
to  the  other,  upon  whose  death  it  goes  to  the  collateral  heirs  of  the 
husband. — Sreemutee  Brojessury  Doasee  v.  Ram-cony  DxM  and 
another. — ^East's  Notes.  Case  54. 
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Widow's  Powers  over  her  Inherited  Property. 

Privy  Council.— TAe  2l8t  of  December  1861. 

Present : 

Lord  Justice  Knight  Bruce,  Lord  Justice  Turner, 
Sir  J.  T.  Coleridge,  Sir  L.  Peel,  and  Sir  J.  W.  Colvile. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  at  Madixis. 

The  CoLLEcrroB  of  Masulipatam, 

versus 
Cavaly  Vencatta  Narainapah .♦ 

Under  the  Hindti  Law  a  widow,  though  she  takes  as  heir,  takes  a  special  and  qualified 
estate.  If  there  be  collateral  heirs  of  her  husband,  she  cannot,  of  her  won  vnU, 
alienate  the  property  except  for  special  purposes.  For  religious  or  charitable  par- 
poses,  or  those  which  are  supposed  to  conduce  to  the  spiritual  welfare  of  her  husband, 
she  has  a  larger  power  of  disposition  than  that  which  she  possesses  for  purely  worldly 
purposes.  To  support  an  alienation  for  the  last,  she  must  show  necessity.  The  re- 
strictions on  her  power  of  alienation  are  inseparable  from  her  estate,  and  independent 
of  the  existence  of  heirs  capable  of  taking  on  her  death.  If  for  want  of  hurs,  the 
property,  so  far  as  it  has  not  been  lawfully  disposed  of  by  her  passes  to  the  Crown, 
the  Crown  has  the  same  power  of  protecting  its  interest  as  an  heir  by  impeaching 
any  injurious  alienation  by  the  widow. 

Where  an  opinion,  apparently  discordant  from  works  of  current  and  established  antho- 
rity  is  delivered  by  Punc^its,  it  must  not  be  taken  on  their  authority  to  be  a  correct 
exposition  of  the  law.  They  should  be  questioned  further  as  to  authoritiea^  usage, 
and  generally  received  opinions. 

The  acts  of  a  Government  officer  bind  the  Govemment  only  when  he  is  acting  in  the 
discharge  of  a  certain  duty  within  the  limits  of  his  authority,  or,  if  he  exceed  that 
authority,  when  the  Government,  in  fact  or  in  law,  directly,  or  by  implication,  ratifiei 
the  excess.  -» 

The  onus  is  on  those  who  claim  under  an  alienation  from  a  Hindti  widow  to  show  that 
the  transaction  was  withip  her  limited  powers. 

This  cause  has  come  before  their  Lordships  on  appeal  for  the 
second  time.  They  regret  to  find  that  they  are  still  without  the 
means  of  satisfactorily  determining  the  long  litigation  between  the 
parties. 

The  zemindary,  which  is  the  subject  of  the  suit,  was  claimed  by 
the  appellant  on  behalf  of  the  Government  of  Madras,  as  an  escheat 


*  This  case  is  considered  to  be  the  leading  cose  on  the  subject  of  a  widow's  succession 
and  power  over  her  inherited  propei-ty.     Vide  Norton's  Leading  Cases,  part  II,  p.  618. 
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to  which  the  Crown  became  entitled  on  the  death  of  the  widow  of 
the  last  male  zemindar,  of  whom  there  were  no  heirs  in  remainder 
to  the  widow ;  and  he  claimed  to  have  it  free,  and  discharged  from 
all  incumbrances  with  which  it  had  been  charged  by  the  widow 
during  her  enjoyment  of  it. 

The  respondent  disputed  the  right  of  the  Crown  to  take  the 
particular  property  by  escheat  in  any  circumstances ;  and  insisted 
that^  even  if  that  right  existed,  he  had  a  title  to  the  zemiudary  para- 
mount to  that  of  the  Crown  by  virtue  of  a  razee-namah  executed  in 
his  favor  by  the  widow  in  her  life-time.  His  case  as  to  this  was, 
that  his  father  had  made  advances  to  the  widow  for  some  of  the 
purposes  which,  under  the  Hindoo  Law,  justify  the  alienation  by  a 
widow  of  immovable  property  inherited  fiom  her  husband,  and 
had  obtained  a  decree  for  the  amount  of  the  debt ;  that  after  his 
father's  death  he  haek  taken  out  execution  on  that  decree,  and  that 
to  stay  his  execution  the  razee*namah  had  been  executed.  He  fur* 
ther  contended  that  this  had  been  done  with  the  sanction  and  iinder 
the  advice  of  the  then  Collector  of  the  District,  and  that  the  Govern- 
ment was  estopped  from  disputing  the  transaction,  if  it  could  other* 
wise  h^ve  done  so,  by  the  conduct  of  its  officer. 

The  razee-namah  was  in  the  nature  of  an  agreement  for  the  pay- 
ment of  the  judgment-debt  by  instalments,  with  stipulations  that 
if  default  were  made  in  the  payment  of  any  instalment,  the  whole 
sum  should  become  due,  and  that  the  judgment-creditor  should  be 
put  into  possession  of  twelve  out  of  the  fourteen  villages  comprising 
the  zemindary  (which  were  to  be  impledged  to  him)  and  should,  on 
her  death,  take  possession  of  the  two  other  villages,  and  hold  the 
whole  zemindary  as  his  absolute  estate.  No  instalment  was  paid  by 
the  widow,  nor  yet  was  possession  taken  under  the  razee-namah  in. 
her  life-time.  The  respondent,  however,  alleged  that  it  was  by  rea-: 
son  of  an  order  of  the  Sudder  Court,  suspending  the  execution  of 
the  razee-namah,  in  consequence  of  proceedings  in  another  suit>  that 
he  failed  to  get  possession. 

It  follows  from  this  statement  that  the  questions  to  be  deter- 
mined in  the  cause  were,  whether  the  Crown  had  any  title  by  escheat 
to  the  lands ;  and,  if  so,  whether  that  title  had  been  defeated,  either 
absolutely  or  to  the  extent  of  any  subsisting  charge,  by  the  acts  of 
the  widow  in  her  life-time.     The  latter  question  involved  the  consi- 
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deration  of  the  powers  of  a  Hindoo  female  taking  her  hasband^s  es- 
tate by  inheritancoi  and  whether  the  transaction  relied  upon  by  the 
respondent  was  an  act  done  bond  fide  in  the  exercise  of  her  powers, 
or  a  mere  colorable  contrivance  for  transferring  the  property  to  the 
respondent  in  spite  of  her  disabilities. 

In  the  judgment  of  the  Sudder  Adawlut,  which  was  the  subject 
Of  the  first  appeal,  the  Court  has  dealt  with  the  first  of  these  ques- 
tions  only.  It  held  that  the  property  having  belonged  to  a  Brahmi- 
nical  family,  the  Crown  had  no  right  to  take  it  by  escheat,  though 
on  the  clearest  failure  of  heirs :  and  therefore  dismissed  the  suit  on 
that  gi'oundi  without  adjudicating  upon  the  other  questions  raised 
in  it 

Upon  the  appeal,  however,  the  whole  case  was,  more  or  less, 
fully  argued.  Their  Lordships  came  to  the  conclusion  that  the 
judgment  of  the  Sudder  Adawlut  was  erroneous ;  that  the  Crowa 
was  entitled  to  take  the  property  of  a  Brahmin  as  of  any  other 
Hind^  subject,  dying  without  heirs.**^ 

The  case  went  back  to  Madras^  and  was  re-heard  by  the  Sudder 
Adawlut  there.  In  the  judgment  pronounced  on  the  22nd  of  Octo- 
ber 1860,  the  Judges  stated  that— Admitting  the  right  of  the  Crowa 
to  take  by  escheat  property  of  which  the  last  owner  died  without 
heirs,  they  held  that  where  there  had  been  an  assigpiment  by  that 
owner  though  a  female,  the  Crown  could  not  take  the  place  of  an 
heir  to  challenge  her  power  to  make  that  assignment.  They,  there- 
fore, decided  that  the  suit,  having  been  brought  upon  the  erroneous 
assumption  that  the  Crown  had  the  power  to  challenge  and  defeat 
the  act  of  the  last  incumbent,  should  be  dismissed. 

They  next  decided  that,  even  if  the  Crown  had  the  right  con- 
tended for,  it  was  estopped  from  asserting  it  by  the  acts  of  the  Col- 
lector, and  the  sanction  given  by  him  to  the  razee-namah  of  1841. 

They,  lastly,  decided  that,  even  if  the  Crown  could  now  challenge 
the  alienation  in  question,  the  plaint  had  not  been  properly  framed 
for  that  purpose. 

It  is  with  the  appeal  against  this  judgment  that  their  Lord- 
ships have  now  to  deal. 


*  This  deciBion  of  the  Privy  Council  will  be  found  in  the  Section  treating  of 
Escheat  to  the  Ruling  power. 
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The  first  conclusion  of  the  Sudder  Adawlut,  however,  involves 
a  qaestion  of  substance — an  important  question  of  Law ;  and  if  their 
Lordships  were  satisfied  that  it  was  well-founded,  they  would  be  dis- 
posed to  prevent  its  being  met  by  the  objection,  in  some  degree  for- 
mal, of  its  inconsistency  with  the  order  of  Her  Majesty,  by  taking 
measures  to  procure  the  variation  of  that  order.  They,  therefore, 
proceed  to  consider— ^i**^,  whether  the  conclusion  is,  in  fact,  correct 

It  was  justly  observed  in  the  course  of  the  argument,  with 
reference  to  those  authorities  which  speak  of  the  widow's  interest 
as  a  life-estate ;  that  great  confusion  arises  from  applying  analogies 
derived  from  the  English  Law  of  real  property  to  the  Hind^  Law 
of  inheritance ;  and  that,  when  so  applied,  the  terms  by  which  we 
describe  estates  in  land  under  the  English  Law  are  more  likely  to 
mislead  than  to  direct  the  judgment  aright.  It  may,  however,  be 
doubted  whether  the  argument,  on  behalf  of  the  respondents,  does 
not  really  require  some  such  process  of  reasoning  to  support  it,  the 
Hind^  widow,  it  was  urged,  has  an  estate  of  inheritance,  not  a  life- 
estate  ;  the  original  estate,  it  is  said,  devolves  on  her  in  a  course  of 
succession  derived  from  the  husband,  who  had  in  him  an  estate  of 
inheritance  which  sho  takes  as  heir.  Yet,  what  is  this,  in  effect,  but 
to  apply  the  English  Law  regulating  the  descent  of  lands  in  fee 
simple  from  ancestor  to  heir  t 

It  is  clear  that,  under  the  Hind6  Law,  the  widow,  though  she 
takes  as  heir,  takes  a  special  and  qualified  estate.  It  is  a  qualified 
proprietorship,  and  it  is  only  by  the  principles  of  the  Hind6  Law 
that  the  extent  and  nature  of  the  qualification  can  be  determined. 

It  is  admitted,  on  all  hands,  that  if  there  be  collateral  heirs  of 
th^  husband,  the  widow  cannot,  of  her  own  will,  alien  the  property 
except  for  special  purposes.  For  religious  or  charitable  purposes^, 
or  those  which  are  supposed  to  conduce  to  the  spiritual  welfare  of 
her  husband  she  has  a  larger  power  of  disposition  than  that  which 
she  possesses  for  purely  wordly  purposes.  To  support  an  alienatioa 
for  the  last  she  must  show  necessity.  On  the  other  hand,  it  m^y  be 
taken  as  established  that  an  alienation  by  her,  which  would  not 
otherwise  be  legitimate,  may  become  so  if  made  with  the  consent, 
of  her  husband's  kindred.  But  it  surely  is  not  the  necessary  or  logi- 
cal consequence  of  this  latter  proposition  that  in  the  absence  of 
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collateral  heirs  to  the  husbaDd,  or  on  their  failure,  the  fetter  on  the 
widow's  power  of  alienation  altogether  drops. 

Nor  does  it  appear  to  their  Lordships  that  the  construction  of 
Hindd  Law,  which  is  now  contended  for,  can  be  put  upon  the  prin- 
ciple of  cessante  ratione  ceaaat  et  ipsa  lex.  It  is  not  merely  for  the 
protection  of  the  material  interests  of  her  husband's  relations  that 
the  fetter  on  the  widow  s  power  is  imposed.  Numberless  authorities^ 
from  Menu  downwards,  may  be  cited  to  that,  according  to  the  prin- 
ciples of  Hindti  Law,  the  proper  state  of  every  woman  is  one  of 
tutelage ;  tliat  they  always  require  protection  and  are  never  fit  for 
independence.  Sir  Thomas  Strange  (  See  "  Strange  on  Hindti  Law'\ 
Vol.  I,  page  242,)  cites  the  authority  of  Menu  for  the  proposition 
that,  if  a  woman  have  no  other  controller  or  protector,  the  king 
should  control  or  protect  her.  Again  all  the  authorities  concur  in 
showing  that,  according  to  the  principles  of  Hindu  LaWj  the  life  of 
a  widow  is  to  be  one  of  ascetic  privation  ( 2,  ''  Colebrooke's  Digest,'- 
431 ).  Hence,  probably  it  gave  her  a  power  of  disposition  for  reli- 
gious, which  it  denied  to  her  for  other,  purposes.  These  principles 
do  not  seem  to  be  consistent  with  the  doctrine  that,  on  the  failure 
of  heirs,  a  widow  becomes  completely  emancipated ;  perfectly  un- 
controlled in  the  disposal  of  her  property ;  and  free  \o  squander  her 
inherited  wealth  for  the  purposes  of  selfish  enjoyment. 

Their  Lordships  cannot  but  thiuk  that,  if  the  consequences  of 
the  failure  of  heirs  of  the  husband  were  such  as  they  are  now  argued 
to  be,  there  would  be  some  decision  on  a  case  so  likely  to  have  hap- 
pened before,  or,  at  all  events,  that  there  would  be  some  trace  of 
80  startling  an  exception  to  the  general  rule  of  Hind(j  Law  touching 
females  taking  by  succession  the  property  of  males,  in  the  ancient 
text-writers  and  commentators.  The  proposition,  however,  rests  up-, 
on  the  ai^ument  founded  on  the  nature  of  the  Hindu  female's  estate 
as  an  estate  of  inheritance  ;  upon  a  passage  from  a  modern  treatise 
by  Mr.  Strange,  for  which  no  authority  is  cited  ;  and  upon  the  opini- 
on of  the  pundits.  The  first,  for  the  reasons  already  given,  their 
Lordships  consider  unsatisfactory.  The  second  cannot  be  treated  as 
more  than  an  opinion,  though  an  opinion  deserving  of  respect  and 
attention.  Upon  the  last,  their  Lordships  can  but  repeat  an  observa-. 
tion  made  by  them  in  a  late  case,  to  the  following  effect : — *^  Where  an 
opinion  apparently  discordant  from  works  of  current  and  established 
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authority,  is  delivered  by  pundits,  it  must  Bot  be  taken  on  their 
ftUtfaoriity  to  be  a  correct  exposition  of  the  law.  They  should  be 
questioned  further  as  to  authorities,  usage,  and  generally  received 
opinions.  Such  an  enquiry  might  produce  a  conviction  that  the 
{>undit8  on  a  new  case  delivered  rather  their  own  notions  of  expedi- 
ent law,  as  law,  than  delivered  it  on  the  force  of  the  opinions  of  any 
writers  or  authoritative  expounders  of  the  flindd  Law." 

Their  Lordships  are  of  opinion  that  the  restrictions  on  a  Hindoo 
widow's  power  of  alienation  are  inseparable  from  her  estate  and  that 
their  eidstence  dees  net  depend  on  that  of  heirs  capable  of  taking  ou 
her  death.  It  follows  that  if,  for  want  of  heirs,  the  right  to  the  pro- 
|)eity,  80  far  as  it  has  not  been  lawfully  disposed  of  by  her,  passes  to 
ihe  Crown^  the  Crown  must  have  the  same  power  which  an  heir  would 
have  x)f  protecting  its  interests  by  impeaching  any  unauthorized  alie- 
nation by  the  widow. 

Their  Lordships>  thereforOj  dissent  from  the  first  ground  on  which, 
by  the  judgment  under  appeal,  the  Sudder  Adawlut  has  dismissed 
the  appellant^s  suit. 

The  next  consideration  is,  whether  the  Sudder  Adawlut  waa 
right  in  holding  that  the  Crown  is  estopped  by  the  act  of  the  former 
Collector,  Mr«  Grant,  from  disputing  the  title  assetted  by  the  respon- 
dent under  the  razee-namab.  In  their  Lordship's  opinion,  the  prin- 
ciples of  estoppel  do  not  support  this  contention.  On  every  reason- 
able presumption  the  facts  relating  to  the  creation  of  the  original 
debt  were  known  to  the  respondent,  or  to  the  original  plaintiff  in  the 
euit  whose  judgment  he  was  enforcing.  The  Collector  would  have 
no  necessary  knowledge  on  the  subject,  nor  is  he  proved  to  have  had 
actual  knowledge.  His  advice  to  the  widow  to  the  effect  that  unless 
she  made  an  arrangement  with  the  creditor,  the  estate  ( which,  the 
sale  being  an  execution-sale,  must  be  taken  to  mean  her  right,  title, 
and  interest  in  the  estate)  would  be  sold,  is  not  a  statement  at  vari- 
ance with  the  true  state  of  things.  The  razee-namah  into  which  she 
entered,  might,  for  aught  that  appeared,  be  satisfied  by  payment  of  the 
instalments  in  her  life-time.  Again^  the  acts  of  a  Qovemment  o£Gi- 
cer  bind  the  Government  only  when  he  is  acting  in  the  discharge  of 
a  eertain  duty  within  the  limits  of  his  authority,  or,  if  he  exceed 
that  authority,  which  the  Government,  in  fact>  or  in  law,  directly,  or 
by  implication,  ratifies  the  excess.  The  Collector  in  this  case  had 
Vol,  II  '^ 
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certainly  no  authority  to  waive  the  tights  to  which  Government 
might  become  entitled  by  the  escheat ;  nor  were  his  acts,  when  fairly 
Tiewedy  calculated  to  give  rise  to  the  supposition  that  he  had  such 
an  authority. 

Their  Lordships  have  already  indicated  their  opinion  that  it  is 
too  late  to  assert,  if  it  could  ever  have  been  successfully  asserted,  that 
it  is  not  open  to  the  appellant  on  these  pleadings  to  question  the 
Validity  of  the  widow's  alienation  against  the  Crown.  The  reasoning 
of  the  Sudder  Adawlut  on  this  point  seems  to  their  Lordships  to  in^- 
volve  some  misconception  of  the  effect  of  the  decree  under  which  thb 
respondent  claims.  As  regards  the  appellant,  that  decree  is  res  inter 
altds  acta.  He  is,  therefore,  in  a  very  different  position  from  oue 
•who,  coming  into  Court  to  get  rid  of  a  decree  binding  upon  him,  ha.^ 
to  allege  and  prove  that  it  was  fraudulently  or  collusively  obtained, 
or  is  open  to  some  other  definite  objection. 

Again,  though  particular  circumstances  may  shift  the  bnrthen 
-of  proof,  the  general  rule  certainly  is,  that  it  lies  upon  those  who 
claim  under  an  alienation  from  a  Hindti  female  to  show  that  tlib 
^transaction  was  within  her  limited  powers. 

Their   Lordships   continue    to  think  that  the  evidence  before 

^them  is  not  such  as  to  admit  of  a  satisfactory  decision  of  the  qu^s- 

•tiou  whether  the  razee-namah  does  to  any,  and  what,  extent,  cotisti- 

iute  a  charge  on  the  zemindary  as  against  the  Crown,  and  that  there 

ought  to  be  a  further  trial  of  that  issue.     Under  the  former  order 

of  Her  Majesty,    the   Sudder  Adawlut  should   have  given  to  each 

•party,  if  so  disposed,  an  opportunity  of  adducing  further  evidence. 

•It  does  not  appear  to  have  done  this,  but  to  have  acted  on  its  own 

^impression  that  po  further  evidence  was  necessary.     Such- at  least 

*is  their  Lordships'  understanding  of  the  preliminary  statements  in 

•the  judgment  under  appeal.  i 

In  these  circumstances  their  Lordships  propose  humbly  to  re- 

' commend  to  Ker  Majesty  that  the  present  appeal'be  allowed;  that 

'it  be  declared  that  the  Crown,  taking  by  escheat,  the  same  right  to 

impeach  the  alienation  by  the  widow  which  the  next  heirs  of  the 

husband  (if  such  there  had  been,)  would  have  had,  and  are  not  estop- 

'  ped  from  disserting  that  right  by  the  acts  of  the  Collector  in  1848  ; 

that  the  Crown  is  not  bound  by  the  decree,  and  that. the  widow  was 

not  entitled  to  alienate  without  the  consent  of  tiie  Crownj  except 
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in  so  far  as  she  could  have  alienated  witboat  the  conseDt  of  the 
next  heirs  of  the  husband^  if  sucli  there  had  been,  but  that  the 
respondent  is,  at  aii  events,  entitled  to  a  charge  upon  the  estate,  aud 
to  be  paid  and  satisfied  thereout,  the  full  amount^of  all  such  of  the 
advances,  if  any,  made  by  the  respondent's  father  to  the  widow  as 
were  made  for  purposes  for  which  according  to  the  Hindti  Law,  she 
would  have  been  entitled  to  alienate  the  estate,  as  against  the  next 
heirs  of  her  husband,  if  such  theie  had  been,  in  so  far  as  she  had 
not  other  estate  of  her  husband  to  answer  such  purposes^  and  that 
the  cause  be  remitted  to  the  Sudder  Adawlut  to  enquire  whether,^ 
having  regard  to  the  declarations  aforesaid,  the  right  of  the  Crown 
was  absolutely  defeated  by  the  razee-namah,  and,  if  not,  to  enquire 
what  advances^  if  any,  were  made  by  the  Respondent's  father  to  the 
widow,  and  whether  all,  or  any,  and  which,  of  such  advances,  and 
to  what  amount,  were  made  for  purposes  for  which,  according  to  thd 
Hindti  Law,  the  widow  would  have  been  entitled  to  alienate  the 
estate  as  against  the  next  heirs  of  her  husband,  if  such  there  had 
been,  and  whether  the  widow  had,  when  such  advances  were  respec- 
tively made,  other  estates  of  her  husband  sufficient  to  answer  such 
purposes,  and  thp  parties  respectively  are  to  be  at  liberty  to  adduce 
further  evidence  touching  the  matters  aforesaid,  or  any  of  them,  as 
they  may  be  advised,  and  the  Sudder  Court  is  to  proceed  in  thfe 
.cause  according  to  the  result  of  the  said  enquiries. — Mporo's  Indian 
AppeaJ^,  Voh  VIII,  p.  529,     Sutherland's  P.  C.  Judgments,  p.  476. 

The  widow  of  a  Hindi  dying  without  any  known  heirs  may 
^&vey  absolutely  his^  estate  as  against  all  but  the  Kin^.-^Doe.'dem. 
Shih-^auth  Hoy  V.  Siunsook  Buzzary.  East^s  Wotes.  Case  75.-^ 
ilork  Dig.  YoL  I,  p.  283. 


,  A  Hindti  widow  cannot  alienate  movable  or  immovable  pro;- 
.perties  acquired  by  her  out  of  the  funds  derived  from  the  income  o^ 
.her  husband's  estate.  Such  properties  descend  to  the  heirs  of  th# 
husband  and  not  of  the  widow.  Where,  however,  a  widow  held  un- 
,der  a^deed  which  conveyed  the  property  to  her  to  enjoy  for  her  life* 
time,  and  to  incur  all  needful  expenses,  hddi  that  she  was  entitled  to 
invest  sums  ^out  of  the  income  for  the,  benefit  of  Iier  daughter 
and  gr£^nd-daughter  ^in    the  purchase  of   imnwvable  property^  for 
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their  maintenance. — Chowdry  Bhola-Tiauth  ThaJcoar  v.  MuismnmxU 
Bhugbuti  Deyi;  Mu$8ummat  BhiLgnbuti  Deyi  y.  Chotudry  Bhola- 
TUith  TfeafaxM-.-B,  L.  R.  Vol,  VU,  p.  93 ;  and  &  W.  R  Vol.  XV,  a 

'^  p.  6a 

A  widow  is  not  competent  to  alienate  property  which  she  haa 
purchAsed  with,  the  funds  derived  from  h.eic  husbaud's  estate  after 
iis  deaths  a^nd  purchases  \vUh  suph  fui^ds  would  not  belong  to  the 
"widows  otherwise  than  the  lands  from  which  the  money  arose  bel<mg-. 
ed  to  them. — iV^al  Khan  and  others  v.  J?ur  Ckvirxk  Laul,  Agm. 
Hep.  Vol.  I,  A.  C.  p.  219- 


A  Hindu  widaw  has  no.  power  to  alieuate  part  of  the  ancesira) 
|»voperty  to  the  injury  of  the  reyersioners^  Kunhya  Lall  Ro(X8  t. 
gh^  Natk  Dey  a^d  another.— &  D.  A,  Rep.  for  18^9^  page  1186, 

Calcutta  S.  D.  A. — December  2nd,  18J9. 

T9AK  SiNO  and  Mahajeet  Sin(^  Aj^ellants^ 

versus 
MussuMMAT  Jee^oo,  Respondent. 

Aooozdtng  to  iho  Hldoo  law,  as  eurreut  in  Agra,  a  childlesa  widow,  after  her  Iiust>aQdV 
deatb,  wUl,  suoceed  to  the  moiety  of  a  village  gruated  to  him  and  hiB  brother  bj  th^ 
Bajah  of  the  country,  on  a  rent-free  tenure ;  partition  being  presumed.  She  hiB  only 
ft  life  intereat  therein,  and  cannot  alienate  it.  After  her  death  it  will  goto  b«r  hua- 
band'a  heirs. 

THe  respondent  ( origin^illy  plaintiff)  instituted  this  action  in 
^e  Zillah  Court  of  Agra,  on  the  29th  of  April  1814;,  to  recover  from 
Xiudja  Ram,  Bishen  Doss,  Than  Sing  and  Mahajeet»  brothers  of  her 
deceased  husband,  a  moiety  of  the  ville^e  of  Nowgawah,  situate  in 
pergunna  Sonk  (formerly  attached  to  pergunna  Sonaa),  held  rent-free 
>;^nder  a  sunnud  granted  by  M&dhoo  Rao  Narain  Scindis^.  She  stated 
in  her  plaint,  that  the  village  in  question  was  granted  on  a  rent-free 
tenure  to  her  husband^  Bintee  Rarn^  and  his  brother  Bishen  Pass,  by 
Madhoo  Kao  Narain  Scindia,  under  a  maafee  sunnvd,  in  the  year 
1204,  F.  S.,  (A.  D.  1796-97)  in  their  joint  names;  and  that  Bintee 
Ram  had  possession  thereof  till  it  was  attached  by  the  officers  of  the 
Mahratta  Government  in  the  year  1856,  Sumbut  era  (1206-7,  F.  S.), 
that  he  died  in  the  following  yea^r,    an,d    the    village    remained 
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under  attachment  till  she^  having  supplied  Bishen  Dass  with  money 
for  his  expenses,  sent  him  to  General  Perron,  the  aumU  of  that 
part  of  the  country  under  the  Mahratta  Government,  who  removed 
the  attachment  in  the  year  1860  of  the  Sumbut  era  (1210-11,  F.  S.), 
and  delivered  the  village  to  them,  on  the  same  rent-free  tenure : 
that  she  received  a  moiety  of  the  profits  thereof  for  the  years  1861 
and  1862,  Sumbut  era,  ( 1211-12,  and  1212-13,  F.  S.),  that  the  de- 
fendants  had  unjustly  dispossessed  her,  and  refused  to  pay  her  the 
share  of  the  profits,  to  which  she  was  entitled  in  right  of  her  deceased 
Jiusbandj  she  therefore  instituted  the  present  action. 

Ludja  Bam,  the  elder  brother  of  the  plaintiff's  husband,  did 
not  appear  to  defend  the  suit.  It  appeared  from  the  proceedings,, 
that  he  had  separated  fVom  the  family  during  the  life-time  of  his 
father,  and  a  letter  from  him  to  the  plaintiff  was  filed,  wherein  he 
acknowledged  that  the  claim  of  the  plaintiff  was  just 

Bishen  Pass  and  Than  Sing  denied  the  right  of  the  plaintiff 
to  any  share  iq  the  village,  They  admitted  that  the  minnud  waa 
granted  in  the  joint  i^ames  of  Bintee  Ram  and  Bishen  Dass,  but 
etated  that  the  former  never  had  possession  thereof,  he  having  exe- 
cuted a  deed,  whereby  he  relinquished  the  village  to  Than  Sii^,^ 
the  Booj^areej,  or  ofiiciating  priest,  of  the  idol  Sree  Ram  Cfaund  Jeo„ 
for  the  ei^peuces  of  the  worship,  8^.|  that  the  plaintiff  had  never 
received  any  part  of  the  prodace,  and  that  when  the  village  waa 
fttt^hed  by  General  Perron,  Bishen  Bass,  without  any  pecuniary 
idd  firom  the  plaintiff,  got  the  attachment  removed* 

)/[ahajeet  resisted  the  claim  on  the  same  grounds,  but  denied 
the  legality  of  the  transfer  of  the  village  to  Than  Sing,  Pocjaree, 
und  claimed  to  share  therein  as  a  joint  family  estate. 

After  perusing  the  pleadings  aud  documents  liled  by  the  parties^ 
lOid  bearing  the  evidence  of  the  witnesses,  the  Zillah  Judge  ob- 
served, that  though  the  plaintiff  had  not  proved  that  she  ever  bad 
netual'  seizin  of  the  village,  she  had  established  the  lact  of  her 
having  received  part  of  the  profits  thereof,  for  the  years  1861  and 
1862,  Sumbut  era :  he  rejected  the  deed  of  transfer  filed  by 
Than  Sing,  as  irregular  in  its  execution,  and  not  supported  by  ere- 
4ible  evidence.   ' 
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He  considered  the  point  at  issue  to  be  the  right  of  the  plaintiff 
to  the  property  of  her  husband,  under  the  Hindii  law  ;  to  ascertain 
which,  he  put  the  following  questions  to  the  pundit  of  his  Court 

One  of  five  brothers,  after  the  death   of  his  father,  obtains  a 

,    .  •         «...  ' .    .  ' 

grant  of  a  viHage  under  a  maafee  aunnud  in  his  own  name  and. 
the  name  of  one  of  his  brothers.  He  dies,  leavincr  four  brothers  and 
s^  widow.  An  answer,  therefore,  to  the  following  questions  is  requir-. 
ed  :  Ist,  can  all  the  brothers,  or  only  those  whose  names  are  entered 
in  the  aunnud,  claim  the  village  ?  2nd.  Is  the  widow  entitled  to 
)ier  husband's  share,  or  is  her  right  barred  by  the  fact  of  her  being 
childless? 

'  *  The  answers  of  the  pundit  were  in  the  following  terms :  1st,  If 
a  person,  without  aid' of  property  left  by  his  father,  acquire  real  pro-* 
peiHy,  this  property  so  acquired  belongs  solely  to  him,  and  not  to  his 
ferbthers.  If  any  other  co-operated  with  him  in  acquiring  it,  their 
shares  are  equal.  2nd,  If  the  acquirer  of  real  property  die  childless, 
even  though  h^  were  .at  the  time  in  family  partnership  with  bis  bro- 
thers, his  property  will  go  to  his  widow,  and  not  to  his  brothers. 
The  widaw  caxlnot,  however,  alienate  it  by  gift  or  sale:  she  will  en- 
joy  possession  therepf  (Ju^ng  her  lifetime,  find  after  her  death,  it 
yfill  go.  to  h^r  husband's  heirs.  The  authorities  for  these  answers  are 
jifunoajand  Ydjnyavalkya.     .  . 

.  The  defendants  denied  the  correctness  of  the  law,  as  laid  down 
in  these  answer^,  and  filed  opinions  (Vyavaathds)  delivered  by  certain 
pundits  in  the.  city  of,  Agra. 

They  prayed^  therefore,  that  answers  to  the  questions  put  to  the 
Jaw  oflScer  of^  the  Zillah  Court  might  be  obtained  from  the  law  officer 
of  the  Provincial  Court.  In  compKance  with  their  prayer  the  ques- 
tions were  isent  to  the  Provincial  Court,  by  whom  they  were  submit^ 
ted  to  their  pundit.  His  answers  were  as  follow:  Ist,  If  one  or  twd 
{»erson8  acquire  property  by  their  own  exertions,  without  i^d  from  the 
family  property,  other  brothers,  though,  in  family  partnerships  €l9 
laot  participate  with  them*  if ;  the  property  .be  acquired  with  aid 
from  the  family  funds,  the  acquirer,  will  take  twQ  sharep^  ^nd.  tb^ 
itberirothers  in  equal, proportions.       .    ,    ^,  .    ^  ^ 

\  '  iin:  consideration  ^  :the  pirpumstapc^^^  of  tliO:  foas^^  j;md  the 
•opinions  of  *%he  pujadits  9f  the  .^ijlah  §pA^  J^rov^pq^l  .Court?,  .the 
Zillah  Judge  was  of  opinion,  that  the  plaintiff's  claiqi,']¥a,f,pl^af[a^ 
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tmobj^ctionable^  and  that  no  circamstances  appeared  to  bar  it.  He 
therefore  passed  a  judgment  in  her  favour,  on  the  SOth  of  Septem- 
ber 1814,  awarding  to  her  possession  of  a  moiety  of  the  village  in 
question,  and  making  the  costs  payable  by  Bishen  Dass  and  Than 
Sing. 

These  persons  appealed  from  this  decision  to  the  Provincial  Court. 

The  Fourth  Judge  of  the  Provincial  Court  considered  the  right 
of  the  respondent  clearly  established.  He  observed  that  it  was 
proved  that  the  respondent  had  received  part  of  the  profits  of  the 
village,  as  stated  in  her  plaint ;  he  rejectd  the  deed  of  transfer  as 
improbable.  He,  therefore,  passed  a  decree  on  the  5th  of  Septem- 
ber 1815,  confirming  the  Zillah  decree  and  dismissin^^  the  appeal 
with  costs  payable  by  the  appellants. 

Than  Sing  and  Mahajeet  being  dissatisfied  with  this  decision, 
presented  a  petition  to  the  Sudder  Dewanny  Adawlut  accompanied 
by  copies  of  the  decrees  passed  by  the  lower  Crourts,  and  of  the 
Vyavasthia  of  the  pundits  of  those  Courts,  and  of  the  VyaVaathda 
filed  by  them  in  the  Zillah  Court. 

Previously  to  deciding  the  case,  the  Court  ordered  that  the 
maafee  sunnud  should  be  submitted  to  their  pundits,  with  instruc- 
tions to  answer  the  following  Questions,  and  state  the  law  thereon, 
according  to  tbe  Mit&kshar&  as  received  in  tlie  district  of  Agra. 

In  this  sunnxidf  which  is  a  maafee  stmnud  for  a  village,  the 
names  of  Bintee  Ram,  the  husband  of  the  respondent,  and  Bishen 
Dass,  his  own  brother,  are  entered;  and  it  purports  to  grant  the 
village  to  them  and  their  hoirs  in  perpetuity.  Under  the  deed, 
both  brothers  had  possession,  and  Bintee  Ram  dying,  leaves  the 
respondent  his  widow:  under  these  circumstances,,  it  is  asked, 
whether  a  moiety  of  the  village  id  the.  right  Of  the  respcpdeiKJ, 
during  her  life-time,  or  of  Bishen  Dass  ?  and  if  Bishen  Dass  be  en- 
titled thereto,  whether  the  respondent  can  claim  from  him  food  and 
raiment? 
*  .  Tlieir  answer  was  iu  the  foUowin<y  terms  : — 

If  two  brothers,  Bramins,  to  whom  the  Rujah  of  the  .country 

has  given  a  village  as  charity,  and  in  order  to  perpetuate  thjB  gift, 

•lilts  granted  a  atinnud,  have,  under  that  aunniul,  had  possessioa  of 

ihe  village  in  equitl  shares,  and  one  of  them  die  childless^  leaving 

a  wivlow,  that  moiety  of  the  village,; of   which  he  had  po^ession, 
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will  go  to  his  widow,  and  not  to  his  brother.  For>  from  the  dTCum- 
stance  of  the  two  brothers  having  had  possession  each  of  a  moiety  of 
the  village,  a  partition  is  presumed  t  and  of  the  property^  which  fiBills 
to  a  husband  on  a  partition,  his  widow  is  the  first  heir^  Under  the 
terms  of  the  aunnud,  the  heirs  of  the  donee  will  take  the  property. 
.It  is  not  customary  to  enter  the  names  of  females  in  such  documents, 
men's  names  only  being  inserted.  If  the  heirs  generally  are  not 
meant,  then  the  father  and  brothers  cannot  take ;  this  would  be 
contrary  to  the  ahaater,  and  the  custom  of  the  country.  This  Vya* 
vasthd  is  agreeable  to  the  Mit&kshar&  and  other  law  tracts  current 
in  Agra. 

Authorities^ — Ist,  Tdjnyavalkya,  cited,  in  the  Mit&kshari  and 
other  tracts^  "  The  property  of  a  person  who  has  no  great-grandson 
(meaning  neither  son>  grandson,  nor  great-grandson  in  the  male 
line  )  will  go  to  his  wife ;  if  he  have  no  wife,  his  daughter^  and  in 
default  of  a  daughter,  daughter's  sons>  &c.,  will  succeed  thereto.** 
Snd,  MitikshaWL,  '*  If  a  person,  who  has  possession  of  divided  pro* 
perrty,  and  has  not  again  joined  his  brothers,  die,  and  leave  no 
son,  or  grandson>  his  wife  will  take  bis  property.'^ 

The  Court  (  present  J.  Fendall  and  S.  T.  Qoad  )  on  consider* 
isg  this  opinion,  and  the  whole  of  the  proceedings  held  in  the  case^ 
saw  no  reason  for  altering  the  decisions  of  the  Zillah  and  Previa^ 
cial  Courts.  They  therefore  passed  a  final  judgment^  on  the  Snd  of 
December  1819,  in  favour  of  the  respondent,  awarding  to  Iier  pes* 
session  of  a  moiety  of  the  village  during  her  life^^time,  and  declar* 
ing  that  she  was  not  authorised  to  alienate  it,  and  that  on  her  death, 
the  heirs  of  her  deceased  husband  should  succeed  thereto.  The 
costs  were  made  payable  by  the  appellants. — Sel.  S.  D.  A.  Rep. 
Vol.  II,  p.  320.  (New  Ed.  p.  411). 


In  Tirhoot,  a  widow  succeeding  to  her  husband's  estate  has 
power  to  consume,  or  give,  or  sell,  in  her  life-time,  the  movables, 
but  has  no  power  over  the  immovables  beyond  a  moderate  or  legal 
enjoyment  of  them. — Stte-naraen  Rai  v.  Bhya  Jha.  (17th  July  1812. 
Sel.  8.  D.  A.  Rep.  YoL  II,  p.  28.)  Cited  in  East's  Notes,  Case  124. 
Vide  Mori.  Dig.  Vol.  I,  p.  312. 


Cmas.  II. }  WIDOWS  SUCCESSION,  &c.  273 

Those  parts  of  the  main  decision  of  ^vhich  the  above  is  an  abs« 
tract  are  as  follow : — 

The  pundits  of  the  Sadder  Dewannj  Adawlut  were  subsequent- 
\y  consulted  (bj  the  Sudor  Court)  on  the  legal  c6mt)eteDcy  of  Ranee 
Indrawuttee,  to  make  a  donation  of  the  estate^  movable  and  immov- 
able, which  devolved  to  her  on  the  death  of  her  husbaud,  of  the  profits 
of  that  estate  during  her  possession,  and  of  any  landed  property  pur- 
chased by  her  out  of  such  profits :  and  it  appeared,  from  the  opinions 
which  they  delivered,  that  the  widow  was  not  competent  to  make  a 
donation  of  any  landed  property,  without  the  express  consent  in 
writing  of  her  husband's  heirs  and  relations ;  but  that  she  might 
make  a  gift  without  their  consent  of  movable  property,  of  every 
description,  excepting  slaves ;  but  that  in  all  gifts  it  is  made  a  condi- 
tion, that  half  the  husband's  property  be  reserved  for  the  due  perfor- 
mance of  his  periodical  obsequies. 

The  respondent  having  referred  to  an  opinion  of  Jagorndtha, ' 
(the  compiler  of  the  Digest  of  IlindA  law,)  in  which  it  is  declared, 
that  the  gift  by  a  widow,  of  the  immovable  property  left  by  her 
husband^  though  immoral  and  blamable,  is  not  invalid  ;  the  pundits 
of  the  Sudder  Dewanny  Adawlut  were  called  on  to  state,  whether 
this  opinion  was  supported  by  any  and  what  books  of  the  Mithila, 
Bengal,  or  Benares  school.  From  the  answer  of  the  pundits,  as  well 
as  from  a  V£^riety  of  Vyavasilids,  in  other  cases,  it  appeared  that  the 
gift  of  her  husband's  immovable  property  by  a  widow,  without  consent 
of  heirs,  or  unless  for  special  reasons  set  forth  in  the  Shaaters,  was  not 
only  blamable,  but  invalid.  The  uniform  decision  of  the  Court,  in 
other  cases,  had  likewise  disallowed  such  power  of  transfer  by  the 
widow. 

The  Court  observed,  that  under  the  donation  of  the  Ranee  (if 
established),  as  alleged  by  Bhya  Jha,  and  sworn  to  by  his  witnesses, 
Bhya  Jha  would  be  entitled  to  the  whole  of  the  personal  property 
left  by  the  Ranee,  provided  it  did  not  amount  to  more  than  a  moiety 
of^^he  whole  estate.  The  Court  accordingly  (present  J.  H.  Harring-  . 
ton  and  J.  Stuart),  affirmed  the  decision  of  the  Provincial  Court. — 
Sel.  S.  D.  A.  Rep.  Vol  II,  p.  23.  (New  Ed.  p.  29).  See  post  pp.  281, 282. 


By  the  (Hindd)  law  as  current  in  the  South,  a  widow,  in  a  di- 
vided' Hindu   family,   has   no  power    to   alienate    the    immovable 
Vol.  II.  35 
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property  inherited  by  ber  from  ber  husbaDd,  except  a  small  portion 
thereof  for  religious  purposes ;  but  she  has  absolute  authority  over 
the  personal  or  movable  property  inherited  by  ber  from  ber  bus- 
band  to  consume  or  dispose  of  it  at  ber  pleasure. — Gopa'^la  Putter 
and  another'  v.  Narrain  Putter  and  others. — 28^&  of  September 
1850.     Mad.  S.  A.  Dec.  p.  74.— Mori.  Dig.  N.  S.  p.  180. 

See  also  Goopa  Tasyer  v.  Saahappier, — Mad.  S.  R.  Dee.  for  1858, 
page  220. — Norton's  Leading  Cases,  Part  II,  p.  648. 

By  the  (Hindd)  law  as  current  in  the  South,  a  widow  of  a  di- 
vided brother  takes  a  life  interest  in  the  immovable  property  of  her 
deceased  husband ;  but  she  cannot  dispose  of  it,— except  with  the 
consent  of  his  heirs,  or  from  pressing  want  to  perform  bis  funeral 
ceremonies.  But  she  may  dispose  of  his  movable  property.— iZoma- 
Sashien  v.  Akya-tandummal.  22nd  of  November  1849. — Mad.  Sw  A^ 
Dec.  p.  115.— Mori.  Dig.  N.  S.  p.  180. 

Bombay  H.  C.—The  2Ut  of  September  1863. 

Bechar  BhagvAn,  Appellant, 
Bai  IiAKSHMf,  Respondent. 

A  Hindd  widow's  right  to  alieDate  movable  property  inherited  from  her   hiuband, 

without  the  consent  of  his  heirs,  is  absolute. 
With  reipeot  to  immovable  property  inherited  from  her  husband,  a  Hindd  widow  im 

little  more  than  a  tenant  lor  life,  and  trustee  for  the  heirs  of  ber  husband,  and  she 

is  restricted  from  alienating  it  by  her  sole  independent  aot^  unless  for  necessary 

subsistence,  or  for  purposes  beneficial  to  the  deceased. 

The  appellant,  plaintiff  below,  sued  in  the  Court  of  the  Munsif 
of  Jamb^sar^  in  the  Broach  District,  to  recover  certain  property, 
real  and  personal,  in  the  possession  of  defendant,  belonging  origi- 
nally to  one  Ukd,  the  brother  of  the  defendant,  claiming  under  a 
deed  of  gift  made  to  him  after  Ukffs  death  by  his  widow,.  Prem,  who 
was  then  seised  of  the  property. 

The  appeal  was  argued  before  Forbes,  Erskine,  and  West- 
ropp,  J.J. 

Forbes,  X — Delivered  judgment: — In  this  case  we  find  that 
the  widow,  Prem,  has  sought  to  transfer  by  a  deed  of  gift  the  whole 


CkAF.  n.]  WIDOWS  SUCCESSION,  &g.  275 

of  the  real  afi<l  personal  estate  of  her  hushand  to  the  plaintiff, 
Bechar,  without  the  consent  of  her  husband's  heirs,  and  that  the 
claim  of  Bechar  founded  on  this  deed  of  gift  is  resisted  by  Lakshmt, 
the  sister  of  Prein's  deceased  husband,  on  the  ground  that  Prem 
exceeded  her  powers  in  so  transferring  her  husband's  estate. 

We  are  of  opinion  that  the  Htndii  law  existing  on  this  side 
of  India  gives  a  widow  absolute  power  over  the  movable  property 
of  her  deceased  husband  which  has  been  inherited  by  her,  but  no 
power  to  alienate  immovable  property  except  under  special  circum* 
stances.  We,  therefore,  reverse  the  decree  of  the  Lower  Court 
as  regards  the  movable  property,  and  order  that  Bechar  recover 
from  Lakshmt  the  movable  property  claimed.  Decree  amended. — 
Bom.  H.  C.  Rep.  Vol.  I,  p.  56. 

A  widow  in  Western  India  has  only  a  particular  estate  for  life 
in  the  immovable  separate  property  of  her  husband.-^Bom.  H.  C. 
Bep.  Vol.  II,  p.  IL 

A  Hind&  widow  succeeding  to  the  immovable  property  of  her 
deceased  husband,  and  also  claiming  as  heir  to  her  only  daughter, 
who  died  after  her  father,  childless  and  unmarried,  is  only  entitled 
during  her  life  to  a  widow's  estate.  The  doctrine  laid  down  in  the 
Division  Court  that  ancestral  property  after  partition  can  be  disposed 
of  by  Will  in  the  same  way  as  self-acquired  property,  disapproved  of, 
as  opposed  to  the  authorities  and  general  spirit  of  BLindii  Law.-— 
LaksmUhaiy  widow  of  Kriskna-naih  Morobi  v.  Chinpat  Moroha  and 
others,— Bom,  H.  C.  R  Vol.  V,  p.  12a 


A  widow  has  no  power  to  dispose  by  will  of  immovable  property 
inherited  by  her  from  her  husband.  The  word  *'  inherited  *'  used  in 
the  Mit^shar^  in  regard  to  a  woman's  etri-dhan,  does  not  include 
immovable  property  so  as  to  make  it  her  p^ctelitem,  but  refers  only 
to  personal  property  over  which  alone  she  has  absolute  dominion.-— 
Ooburd/mn  Nath  v.  Onoop  Roy  and  others, — S.  W.  R,  Vol.  Ill, 
page  105. 

That  portion  of  the  main  decision  of  which  the  above  is  an  abs- 
tract is  as  follows : — In  the  translation  of  the  Vivida  Ckintdmani 
lately  made  by  Baboo  Prosunno  Coomar  Tagore,  we  have  a  table  of 
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saccession  from  the  Mit&kshar&  and  other  works  of  authority  on  in- 
heritance. In  Section  XI  we  find  that  '*  A  widow  inheriting  her  hus- 
band's property  can  enjoy  it  for  life,  but  cannot  sell  or  make  a  gift 
of  it  at  her  pleasure ; "  and  again  in  Section  XII,  "  Any  property 
which  a  woman  inherits  is  her  Stri-dJiaii^  that  is,  peculiar  property. 
Hence,  any  property  of  her  husband  which  she  inheHts,  shall,  on 
her  death,  be  received  by  the  heir  of  her  peculiar  property.  But 
such  property,  cannot,  according  to  tlie  Smtnti-sdra,  be  her  StrC- 
dhan.  Hence,  the  heirs  of  her  husband  shall  receive  it.''  These 
passages  appear  at  first  to  be  contradictory,  but  at  pp.  261  and 
262  of  the  same  work,  we  liave  some  explanation,  which  helps  to 
clear  the  difficulty,  and  it  lays  down  the  rule  that  a  woman  may 
dispose  of  movable  property  inherited  from  her  husband,  but  not 
immovable.  Section  XII,  moreover,  as  quoted  above,  merely  des- 
cribes the  coui-se  of  succession,  but  does  not  contradict  the  rule  laid 
down  in  Section  XI,  that  a  widow  cannot  make  a  gift  of  it.  All  the 
schools,  therefore,  appear  to  concur  iu  this  point,  as  regards  immov- 
able property  inherited  by  a  widow  from  her  husband,  she  has  nothing 
but  a  life-interest  and  cannot  dispose  of  it  except  under  peculiar 
circumstances  and  under  certain  restrictions.  We  think,  therefore, 
that  the  word  **  inherited''  used  in  the  Mitakshara,  must  be  certainly 
limited  to  personal  property,  which  a  woman  inherits,  and  does  not 
extend  to  immovable  property  so  as  to  extend  to  constitute  her 
pecujium."— S.  W.  R.  Vol.  Ill,  pp.  107  &  108. 

EeTnarh. — Thus  the  meaning  of  the  term  *'  inherited"  contained  in 
the  Mitakshara  is  interpreted  in  the  above  decision  in  conformity  with  the 
Vivdda-chintdmani  which  is  a  Mithild  authority  ( and  according  to  which 
a  widow  has  absolute  power  over  her  inherited  movable  property*),  but 
not  in  conformity  with  the  Mitakshara,  which  makes  no  distinction  between 
the  movable  and  immovable  property  inherited  by  a  female,  and  accord- 
ing to  the  true  purport  of  which  her  power  of  alienating  either  of  them 
is  restricted  except  under  a  legal  necessity  or  with  the  consent  of  the  rever- 
sionary heir.  And  a  woman's  inherited  property,  though  it  is  iu  the 
Mitaksharfi  etymologically  or  nominally  called  Stri-dhan,  descends  accordiug 
to  that  very  authority  not  to  the  heir  of  her  real  Stri-dhan,  but  to  tlie 
heir  of  the  last  full  owner  who  may  be  her  husband,  father,  or  son,  as  the 


*  See  ant€f  pp.  272,  273,  aud  post  pp.  281,  2S2. 
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case  may  be.  See  Widow's  succession  iu  the  main  book ;  see  also  the  Privy 
Council  Decision  iu  Bhugtoan  Been  Dobey  v.  Myna  Bihee,  * 

A  childless  widow,  who  is  the  nearest  heir  of  her  deceased  hus- 
band, has,  under  the  Mit/ikshard  law,  an  absolute  riglit  over  all  the 
movable  property  left  by  him  ;  and  can  alienate  it  to  any  one  she 
pleases.  A  Government  Promissary  Note  is  not  a  corrody,  or,  con- 
sequently immovable  property. — Doorga  Dayee  v.  Pooi^n  Dayee. — 
S.  W.  R.  Vol.  V,  p.  141.     Ind.  Jur.  Vol.  I,  p.  128. 

By  the  Hindd  law,  as  laid  down  iu  the  Benares  or  Western 
Schools,  although  a  widow  may  have  power  of  disposing  movable 
property  inherited  from  her  husband^  which  she  has  not  under  the 
law  of  Bengal,  yet  she  is  by  both  laws  restricted  from  alienating  any 
immovable  property  which  she  has  so  inherited  ;  and  on  her  death, 
the  immovable  property,  and  the  movable^  if  she  has  not  otherwise 

* 

disposed  of  it,  will  pass  to  the  next  heirs  of  her  deceased  husband. 
There  is  no  distinction  with  respect  to  such  alienation  between  an- 
cestral and  acquired  property. 

The  devolution  of  Stri-dhan  or  woman's  peculiar  property,  from 
a  childless  widow,  is  regulated  by  the  nature  of  her  marriage.  If 
her  marriage  was  according  to  one  of  the  four  approved  forms,  at 
her  death  her  husband  s  collateral  heirs  succeed  to  it. — Mussummat 
Thakoor  Dayee  v.  Rae  Baluk  Ram — Privy  Council,  the  11th,  Kth 
and  13th  of  December  1866. — Moore's  India  Appeals,  Vol  XI^ 
page  139. 

Remark, — The  erronooasuess  of  the  above  three  decisions,  will  be 
known  not  only  by  reference  to  the  widow's  succession  iu  the  maiu  book, 
but  also  to  the  foUowiug  decision  of  the  Privy  Council,  which,  being  as  it 
is  in  accordance  with  the  Mit^kshara,  is  the  best  and  most  correct  on  the 
poiut  as  respects  Mit^kshar^  school. 

♦  Poet  page  278. 


S78  PRECEDENTS  OF  [  Book  h. 

Privt  Council.— r/i«  2nd,  Srd  and  6th  of  December,  1867. 

Bhugwan-deen  Doobey,  Appellant,  aad 
Myna  Bibee  Respondent. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut,  North-Western 

Provinces,  Agiu. 

By  the  Hindi!  law  preTailitig  in  Benares  ( the  Western  School )  no  part  of  the  Hue* 
band'e  estate,  movable  or  immovable,  forms  portion  of  his  Widow's  Stri-dkun,  and 
she  has  no  power  to  alienate  the  estate  inherited  from  her  husband,  to  the  prejudice 
of  kit  heirs,  which,  at  her  death,  devolves  on  them. 

The  estate  which  two  Hindd  widows  take  in  their  husband's  property  is  a  joint  estate. 

Where  a  childless  Hindi!  dies,  leaving  two  widows  surviving,  they  suooeed  by  inheritenoe 
to  their  husband's  property  as  one  estate  in  co-paroenary,  with  a  right  of  aurvivor* 
•hip ;  and  there  can  be  no  alienation  or  testamentary  gift  by  one  widow  without  the 
concurrence  of  the  other. 

One  of  the  two  widows  died,  having  made  a  testamentary  disposition  whereby  she 
ga;ve  a  moiety  of  her  husband's  estate,  whioh  she  had  been  put  in  possession  oi,to  her 
father  and  brother.  In  a  suit  brought  by  the  surviving  widow  to  recover  the  moie^, 
HM,  that  the  surviving  widow  was  entitled  to  the  share  of  the  deceased  widow. 

The  summary  order  made  by  a  Judge  under  Act  XIX,  of  1841,  not  in  a  suit,  but  on 
an  application  for  immediate  possession,  in  consequence  of  differeaoes  having  ftriaen 
in  the  family,  giving  possession  in  equal  moieties,  to  two  widows,  although  acquies- 
ced in  by  the  widows,  by  each  taking  possession  of  a  moiety,  does  not  amount  to  a 
partition  of  the  estate. 

If  the  Court  below  was  wrong  in  its  procedure,  such  miscarriage  will  not  prevent  the 
Judicial  Committee  from  deciding  the  question,  with  respect  to  the  power  of  dispo- 
sition of  the  movables. 

In  this  Appeal^  the  suit  was  brought  in  the  Court  of  Principal 
Sudder  Ameen  of  Benares,  by  the  Respondent^  as  the  sole  suiTiving 
widow  and  heiress-at-Iaw  of  i2ae  Deena-nath,  a  Hindi^  inhabitant 
of  Benares,  who  had  died  childless,  against  the  Appellant  personally, 
and  as  guardian  of  his  son,  Kaloo  Ram,  a  minor,  to  recover  possess- 
sion  of  a  moiety  of  the  self-acquired  movable  and  immovable  estate 
of  Roe  Deena-nath,  which  had  been  in  possession  of  Doola  Base, 
then  deceased^  the  other  widow  and  co-heiress  of  Rae  Deenornathy 
and  to  set  aside  a  testamentary  disposition  of  Doola  Baee,  whereby 
she  gave  the  moiety  of  the  estate  she  was  in  possession  of  to  the 
Appellant,  Bhugwan-deen  Doobey,  her  father,  and  Kaloo  Ram,  her 
brother ;  and  also   to  render  inoperative  an  order  made  in  a  mis- 
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cellaneous  suit,  under  Act,  No.  XIX,  of  1841,  which  upheld  the 
possession  of  the  Appellant  in  the  raoiety  given  by  the  Will  of  Doola 
Bate. 

The  question  raised  by  the  suit  was,  whetlier  by  the  Western 
School  of  Hindti  Law,  prevalent  in  Benares,  where  the  estate  was  si- 
tuate, where  there  were  two  widows,  co-heiresses-at-law  and  represen- 
tatives of  a  deceased  Hindu  resident  of  Benarea^wih  of  whom  had 
on  his  death  succeeded  separately  and  severally  under  an  order  made 
by  a  judge  in  a  summary  suit,  pursuant  to  the  Act  No.  XIX,  of 
1841,  to  ^loietiea  of  his  whole  movable  and  immovable  estate^ 
either  of  them  could  in  her  life-time  give  by  way  of  testamentary 
disposition,  her  moiety,  or  any  portion  of  the  movable  or  immove- 
able property  included  therein,  to  her  blood-relations,  to  the  exclu- 
sion of  the  surviving  widow,  or  the  heirs  of  their  deceased  husband 
who  Blight  be  alive  at  the  time  of  the  surviving  widow's  decease. 

The  decree  of  the  Principal  Sudder  Ameen  ( Mr.  Robert  H. 
Smith)  determined  this  point  in  favor  of  the  appellant,  on  the 
ground,  that  there  had  been  a  division  declared  and  effected  by  a 
competent  Court,  namely,  the  judge  of  B^narts^  by  his  summary 
order  for  possession  under  Act  No.  XIX,  of  1841,  and  such  divisioa 
having  been  acquiesced  in  by  the  Respondent,  the  estate  of  Rae  Deena 
Nath  thereby  became  a  divided  and  separate  estate,  to  a  moiety  of 
which  Doola  Baee  succeeded  exclusively  as  her  own  inheritance,  and 
which  she  was  competent  to  leave  to  whomsoever  she  pleased ;  and 
that  the  disposition  so  made  by  her  to  her  father  and  brother  was 
valid. 

The  Sudder  Dewanny  Adawlut  at  Agra  consisting  Messrs.  Ross, 
Edwards,  and  Roberts,  also  held  that  the  estate  was  so  divided,  but 
ae  the  Hindti  Law  prevailing  in  Benares  did  not  in  this  respect  differ 
from  that  prevalent  in  the  Province  of  Bengal,  that  Doola  Baee  was 
incompetent  to  make  any  testamentary  disposition  of  the  property 
which  had  been' allotted  to  her  under  the  summary  order  to  the  pre- 
judice of  the  Respondent,  who  was  her  co-partner  in  respect  thereof 
until  such  co-partnership  had  been  dissolved.     Hence  this  Appeal. 

(The  Judicial  Committee  of  the  Privy  Council,  after  reviewing  the 
discordant  Vyavasthds  or  law  opinions  of  many  Pundiie,  proceeded.) 

''It  must,  then,  be  taken  upon  the  authorities  to  be  settled 
law  that  under  the  law  of  Benares  a  Hindti  widow  has  not  the 
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power  to  dispose  of  immovable  property  iuherited  from  her  husbaDd 
to  tbe  prejudice  of  his  Dext  beir;  aud  tlie  only  question  opeo  to 
doubt  is,  wbetber  sbe  lias  auy  sucb  power  over  movable  property/' 

''It  must  be  admitted  tbat^  in  favor  of  tbis  supposed  distinc- 
tion, tbere  appears  at  first  sigbt  to  be  a  considerable  body  of  posi- 
tive autbority.  In  the  case  of  Cosd-nath  Bysack  v.  Hui^oo^ 
aoondry  Dossee,  tbe  leading  case  upon  tbe  rigbts  aud  disabilities  of 
a  Hiudii  widow  in  Bengal^  it  was  at  first  supposed  that  tbe  distiuo 
tion  was  recognised  even  by  that  school.  The  first  decree  in  that 
case  declared  tbe  widow  entitled  to  an  interest  for  life  in  the  im- 
movable, and  to  an  absolute  interest  in  the  movable,  estate  of  her 
late  husband.  That  was  altered  by  the  decree  made  on  a  bill  of 
review,  which  declared  her  entitled  to  the  real  and  personal  estate 
of  her  husband,  to  be  possessed,  used,  and  enjoyed  by  her  as  a 
widow  of  a  Hindii  husband,  dying  without  issue,  in  the  manner 
prescribed  by  the  Hindii  law.  On  an  appeal  from  that  decree  the 
whole  subject  was  reviewed  by  Lord  Giff<yi*d.  His  judgment  (which 
is  reported  in  the  appendix  to  Mr.  Longueville  Clark's  Rules  and 
Orders,)  whilst  it  establishes  tiiat,  accordiug  to  tbe  law  of  BengcU, 
there  is  no  distinction  between  movable  and  immovable  property 
in  respect  to  tbe  widow's  power  of  disposition  over  it,  seems  to  pro- 
ceed on  the  ground  that  the  treatises  known  as  the  Vivada-ddntaTna- 
ni  atid  the  Ratnakara  are  over-ruled  and  qualified  in  this  respect  by 
the  Ddyorblidga  and  Ddya4atway  which  give  the  law  to  Lower 
Bengal,  and  that  where  the  two  former  treatises  prevail,  tbe  dis- 
tinction may  exist. 

*'0f  decided  cases  affirming  the  distinction,  we  have  that  in 
the  High  Court  of  Bengaly  which  was  cited  at  the  Bar  from  the 
Indian  Jurist  of  the  3l6t  of  March,  1866,  p.  128  ;*  and  which  ap- 
pears to  be  a  case  governed  by  the  law  of  the  Mithila  school.  We 
haye  further  tbe  four  cases  cited  in  the  judgment  in  that  case,  of 
which  two  show  that  the  distinction  has  been  recognised  by  the 
Sadder  Court  of  Madras  as  prevailing  in  the  Presidency  of  Madras; 
and.  two  show  that  it  has  also  been  recognised  by  the  High  Court  of 
Bombay  as  prevailing  in  that  Presidency. 

'*  The  Judges,  indeed,  of  the  High  Court  of  Calcutta  says,  in 
the  judgment  just  referred  to,  *  This  case  comes  ixom  Tirhoot,  one 


♦  Ante,  p.  277. 
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of  the  Districts  forming  the  ancient  province  of  Mithild,  but  the 
law  is  admittedly  the  same  in  this  particular  both  for  Mithild  and 
for  the  provinces  governed  by  the  Mitdkshar^  Their  Lordships 
however,  are  not  satisfied  that  this  statement  is  correct. 

The  Mitakshar^  is  no  doubt  accepted  as  a  high  authority  by 
all  the  schools,  even  by  that  of  Bengal,  when  it  is  not  controlled 
by  the  D&ya-hhdga  and  other  treatises  peculiar  to  that  school 
But  the  other  four  schools  have,  like  that  of  Bengal,  though  in  a 
less  marked  degree,  their  particular  treatises  and  commentaries 
which  control  certain  passages  of  the  Mitak&shard,  and  give  rise  to 
the  differences  between  those  schools.  In  proof  of  this,  it  is  only 
necessary  to  refer  to  the  preliminary  remarks  of  Sir  William  Mac- 
naghten,  pp.  xxi  to  xxiii.  From  these  it  would  appear  that,  whilst 
the  Mithild  school  follows  implicitly  the  Vivdda'chintdmani  and 
the  Ratndkara,  the  south  of  India  follows  the  Smriti-chandrikd 
and  the  Mddhavya ;  and  the  Presidency  of  Bombay  the  Vyavahdra 
May&kha.  These  works  are  by  no  means  held  in  equal  estimation 
at  Benares, 

Now,  it  appears  from  the  judgment  of  Lord  Gifford  that  the 
works  which  were  supposed  to  go  furthest  towards  establishing  the 
distinction  between  movable  and  immovable  property,  which  is  now 
under  consideration,  were  the  Vivdda-chintdmani  and  the  Ratnd- 
kara, These  may  Avell  be  taken  to  establish  such  a  distinction  ac- 
cording to  the  law  of  Mithild^  and  yet  fail  to  do  so  according  to  the 
law  oi  Benares.  Again,  the  Mayilkha  is  cited  as  an  authority  for  the 
decision  of  the  case,  at  p.  43  of  the  second  volume  of  Macnaghten's 
Hindi]  Law.  And,  in  the  judgment  under  appeal,  it  is  expressly 
stated  that  that  treatise  is  not  accepted  as  an  authority  by  the 
Benares  school ;  and,  consequently,  that  the  case  in  question  was 
not  binding  on  the  Court.  In  like  manner  the  law  established  by 
the  two  decisions  at  Madras,  if  it  be  so  established,  may  depend  on 
treatises  and  authorities  peculiar  to  the  South  of  India,  and  not 
accepted  at -Benares.  From  the  reports  of  these,  at  p.  117  of  the 
Sudder  Decisions  for  1849,  and  at  p.  77  of  the  Sudder  Decisions  for 
1850,  it  appears  that  both  were  decided  on  the  Bywasta^  of  Pundits, 
In  the  former  case  the  authorities  relied  on  by  the  Pundits  are  not 
given;  but  in  the  latter,  mention  is  made  of  the  Books  called 
Mddhavya  and  SaramvaH-vildsa,  as  well  as  of  the  MUdkshard  (there 
Vol  II  36 
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called  Vijnydneswara);  and  it  appears,  from  Sir  William  liacoagh- 
ten's  remarks^  that  the  two  latter  works  are  of  paramount  authority 
in  the  territories  dependent  on  the  Qovernmeut  of  Madras,  whilst 
they  are  not  enumerated  amongst  the  works  accepted  at  Benares. 

If  this  be  so,  it  follows  that,  even  if  the  above-mentioned  cases 
were  correctly  decided,  they  are  by  no  means  conclusive  on  the  pre- 
sent question.  The  decision  of  the  High  Court  of  Calcutta  in  so 
far  as  it  confirmed  the  title  of  the  purchaser  of  the  Qovemmeni 
promissory  notes,  might  liave  been  rested  on  the  general  law  rela* 
ting  to  the  transfer  of  negotiable  papers ;  and  that  case^  so  far  as  it 
involved  the  question  now  under  consideration,  and  the  case  in  the 
second  volume  of  Moore's  Indian  Appeal  Cases,  were  determinable 
by  the  law  of  Mithild.  The  two  cases  in  the  High  Court  of  Bombay, 
were  decided  according  to  the  peculiar  law  of  the  Bombay  Presi- 
dency, including  the  MayAkha;  and  those  at  itfacZ7*aa  according  to 
the  law  of  that  Presidency.  None  of  them  necessarily  governs  a  case 
to  be  decided  according  to  the  law  of  Benares. 

How,  then,  does  the  law  stand  independently  of  these  deci- 
sions ? 

The  startling  differences  of  opinion  amongst  the  Pundits  show 
that  the  question  cannot  be  taken  to  be  clearly  settled  by  the 
authorities  accepted  at  Benares. 

The  text  of  the  Mit^kshard,  on  which,  the  Appellant  mast 
mainly  rely,  is  the  second  paragraph  of  Section  xi,  of  Chapter  II, 
which  includes  '  property  which  she  may  have  acquired  by  inhe- 
ritance* in  the  enumeration  of  women's  peculiar  property.  These 
words  make  no  distinction  between  movable  and  immovable  pro- 
perty :  Sir  William  H,  Macnaghten,  indeed,  ( "  Hindd  Law,"  Vol.  I, 
p.  38),  excludes  from  StH-dhun  all  the  different  kinds  of  property 
enumerated  in  the  last  clause  of  the  paragraph  in  question. 

On  the  other  hand,  it  may  be  argued  that  the  text  is  explicit; 
that  it  includes  under  the  head  of  Stri-dhun  all  property  inherited 
from  the  husband  ;  that  from  the  fact  of  its  inclusion  the  power  of 
disposition  over  it  is  pHmd  facie  to  be  inferred  ;  but  that  the  right 
to  alienate  immovable  property,  whether  inherited  from  the  husband 
or  given  by  him  in  his  life-time,  having  been  taken  away  by  positive 
texts,  the  distinction  in  this  respect  between  movable  and  immov- 
able property  has  arisen. 
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Tliis  argument,  however,  would  fail  to  show  why  immovable 
property,  inherited  from  a  husband,  should  not  (and  all  the  decided 
cases  show  it  does  not )  descend  as  StH-dhun;  but  passes,  on  the 
widow's  death,  to  the  next  kin  of  the  husband.  The  truth  seems 
to  be,  that  the  texts  which  restrict  a  woman's  power  of  disposition 
over  immovable  property  given  to  her  by  her  husband  in  his  life- 
time, are  different  from  those  which  both  restrict  her  powex  over 
immovable  property  inherited  from  her  husband,  and  regulate  the 
course  of  its  devolution. 

To  the  former  class  belongs  the  text  of  Ndreda :  "  Property 
given  to  her  by  her  husband  through  pure  affection,  she  may  enjoy 
at  her  pleasure  after  his  death,  or  may  give  it  away,  except  land  or 
houses;  and  the  text  of  Kdtydyana :  ''What  a  woman  has  received 
as  a  gift  from  her  husband  she  may  dispose  of  at  pleasure  after  his 
death,  if  it  be  movable ;  but  as  long  as  he  lives,  let  her  preserve  it 
with  frugality,  or  else  commit  it  to  the  family/^  To  the  second  class 
belongs  the  text  of  Kdtydyana^  on  which  the  judgment  under  ap- 
peal so  much  proceeds,  viz. :  "  The  childless  widow  preserving  in- 
violate the  bed  of  her  Lord,  and  strictly  obedient  to  her  spiritual 
parents,  may  frugally  enjoy  the  estate  or  property  until  she  die  ; 
after  her  the  legal  heirs  shall  take  it."  We  take  these  texts  as 
rendered  by  Cohbivokey  Dig.  Vol  III,  p.  575  and  p.  576. 

The  preponderance  of  authority  is  certainly  in  favour  of  the 
proposition  that,  whether  the  widow  has  or  has  not  the  power 
to  dispose  of  inherited  movables,  they,  as  well  as  the  immovable 
property,  if  not  disposed  of,  pass  on  her  death  to  the  next  heirs  of 
the  husband. 

It  is  also  worth  remarking,  that  the  doctrine — that  property 
inherited  from  her  husband  forms  part  of  a  woman's  StH-dkun-^ 
receives  no  countenance  from  two  of  the  treatises  current  in  other 
schools  which  are  supposed  to  recognize  the  widow's  power  to  dis- 
pose of  movables  so  inherited.  Both  tlie  Viydda-chintdnuini  and 
the  MaydJeha  confine  StH-dhun  within  the  definitions  of  Menu  and 
Kdtydyana.  They  exclude  property  inherited,  and  the  other  ac- 
quisitions which  are  comprehended  in  the  last  clause  of  the  para- 
graph in  the  Mit&kshar&. 

They  have  distinct  chapters  for  '*the  separate  property  of 
women/^  and  ''her  right  of  succession  to  a  husband  who  leaves  no 
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son/'  The  Vivdda'Chintdmani  expressly  says  ( p.  262 ).  that  the 
text  of  Kdtydyana  does  not  refer  to  the  peculiar  property  of  a 
woman ;  and  although  it  cites  from  Kdtydyana,  '*  Let  a  woman  on 
the. death  of  her  husband  enjoy  her  husband's  property  at  her  dis- 
cretion/' and  explains  "  that  this  refers  to  property  other  than  im- 
movable/' it  also,  at  page  292,  quotes  from  the  MaJtdbhdrata,  **  For 
women  the  heritage  of  their  husbands  is  pronounced  applicable  to 
use.  Let  not  women  on  any  account  make  waste  of  their  husband's 
wealth,"  to  which  it  adds,  by  way  of  explanation,  "  Here  waste 
means  sale  and  gift  at  their  own  choice."  (  See  Vivada-chintdmani, 
pp.  256  and  266,  and  MayiUkha,  pp.  84  and  78.) 

The  reasons  for  the  restrictions  which  the  Hindu  law  imposes 
on  the  widow's  dominion  over  her  inheritance  from  her  husband,  are 
as  applicable  to  personal  property  invested  so  as  to  yield  au  income, 
as  they  are  to  land.  Tlie  more  ancient  texts  importing  the  restric- 
tions are  general.  It  lies  on  those,  who  assert  that  movable  pro- 
perty is  not  subject  to  the  restrictions,  to  establish  that  exception  to 
the  generality  of  the  rule. 

The  diversity  of  opinion  amongst  the  Benares  Pundits  is 
sufficient  to  show,  that  the  supposed  distinction  between  movable 
and  immovable  property  is  anything  but  well  established  in  that 
school.  And  the  unanimous  judgment  of  the  five  Judges  of  the  Sud- 
der  Court,  supported  by  the  opinion  of  the  Court  Pundits,  has,  in 
this  case,  ruled  that  the  distinction  does  not  exist.  Suchajudg- 
ment  ought  not  to  be  lightly  over-ruled. 

*'  Their  Lordships,  therefore,  have  come  to  the  conclusion  that, 
according  to  the  Law  of  the  Benares  School,  notwithstanding  the 
ambiguous  passage  in  the  Mitdkshard,  no  part  of  her  husband's 
estate,  whether  movable  or  immovable,  to  which  a  Hindti  woman 
succeeds  by  inheritance,  forms  part  of  her  Stri-dhun  or  particular 
property ;  and  that  the  text  of  Kdtydyana,  which  is  general  in  its 
terms,  and  of  which  the  authority  is  undoubted,  must  be  taken  to 
determine — first,  that  her  power  of  disposition  over  both  is  limited 
to  certain  purposes;  and  secondly,  that,  on  her  death,  both  pass  to 
the  next  heir  of  her  husband.  It  is  unnecessary  for  them  to  express 
any  opinion  touching  the  correctness  of  those  decisions. 
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Their  Lordships  have  now  to  consider,  whether  the  effect  of 
so-called  partition  was  to  give  Doola  Baee  any  power  of  disposition 
over  her  share  which  she  should  not  otherwise  have  had. 

The  so-called  partition  was  hetween  two  widows,  each  having 
the  limited  interest  of  a  Hindd  widow  in  her  husband's  estate.  It 
does  not  appear,  that  it  was  made  at  the  suit  or  on  the  application 
of  either.  It  was  made  by  order  of  a  judge  who  in  the  particular 
proceeding  (one  under  Act  No.  XIX,  of  1841),  had  no  jurisdiction 
to  determine  questions  of  title  ;  and  who  could  only  deal  with  the 
right  to  possession.  It  is  difficult  to  see  how*  such  a  partition  could 
enlarge  either  widow's  estate  so  as  to  give  her  a  power  of  disposition 
which  she  would  not  otherwise  have  had  against  the  next  heirs  of  her 
husband. 

The  transaction  seems  to  have  been  merely  arrangement  for 
separate  possession  and  enjoyment  leaving  the  title  to  each  share 
unaffected.  The  acquiescence  of  the  widows  in  the  Judge's  pro- 
ceedings cannot  have  done  more  than  bind  each  not  to  disturb  the 
other's  possession. 

The  estate  of  two  widows,  who  take  their  husband's  property 
by  inheritance  is  one  estate.  The  right  of  survivorship  is  so  strong 
that  the  survivor  takes  the  whole  property  to  the  exclusion  even  of 
the  daughters  of  the  deceased  widow  (2.  W.  H.  Macnaghten's  Hindi] 
Law,  p.  38,  note  1).  They,  therefore,  in  the  strictest  seose,  are  co- 
parceners, and  between  undivided  parceners  there  can  be  no  aliena- 
tion by  one  without  the  consent  of  the  other.  And  accordingly, 
this  might  have  been  decided  in  favor  of  the  Respondent  on  this 
ground  alone.* 

Upon  the  whole,  then,  their  Lordships  are  of  opinion  that  the 
decree  under  appeal  is  substantially  right  and  ought  to  l>e  affirmed. 
Considering,  however,  that  what  has  here  been  decided  in  respect 
of  Doola  Baee's  interest,  is  equally  applicable  to  that  of  the  Res- 
pondent, and  that  as  the  latter  is  said  to  have  assumed  a  power  of 
disposing  of  her  own  share,  they  think  it  may  be  well  to  insert 
in   the  decree  a  declaration  that  the  property   recovered    by   the 

*  Kofc  OD  this  ground  alone,  since  in  that  case  it  would  foUow  that  the  Burviving 
widow  could  alienate  her  share  with  the  consent  of  the  other  widow,  and  thus  the  rever- 
Bionarj  heir  would  be  deprived  of  the  inheritance  which  the  law  enjoins  the  widow 
or  widows  to  reserve  for  him.  The  Hindti  law  does  not  allow  a  female  to  alienate  her 
portion  of  the  inheritance  with  the  consent  of  her  co-wife,  but  with  the  consent  of 
the  former  owner's  next  or  reveraionary  heir  coupled  with  that  of  the  co-wife,  if  any. 
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BespondeDt  is  to  be  possessed  and  enjoyed  by  her  as  a  widow  of  a 
Hindii  husband  dying  without  issue,  in  the  manner  prescribed  by 
the  Hindu  law.  Their  Lordships  will  humbly  recommend  Her 
Majesty,  with  that  variation^  to  confirm  the  final  decree  of  the 
Sadder  Court  of  Agra, — Moore's  India  Appeals,  Vol.  XI,  p.  487. 


Calcutta  H.  C.—The  23rd  Api^,  1868. 

Present : 
The  Hon'ble  A.  O.  Macpherson  and  F.  A.  Glover,  Judges, 

Regular  Appeal  from  an  order  passed  by  the  Principal  Sadder 

Ameen  of  Patna. 

Pauchcowree  Mahton  and  others  (Defendants,)  Appellants, 

versus 
Ealee  Churn  and  others,  (PlaintifiFs, )  Respondents. 

A  childless  widow,  under  the  MiUkshar^  Law,  takes  only  a  limited  interest  in  her 
hnsband's  estate,  similar  to  that  taken  by  a  childless  widow  according  to  the  law  of 
the  Bengal  School. 

Olover,  J. — This  was  a  suit  by  one  Kalee  Chum  as  next  heir 
of  his  grandfather  Junglee  Sahoo  to  recover  possession  of  certain 
real  properties,  by  cancelling  deeds  of  sale  executed  by  his  maternal 
grandmother  Phool  Dyee,  the  widow  of  Junglee,  to  the  vendors  of 
the  various  defendants,  on  the  ground  that,  according  to  Hindti  Law 
as  prevailing  in  the  provinces  governed  by  the  Mit£kshar&,  she  had 
no  power  to  alienate,  not  being  under  legal  necessity  so  to  do. 

Ealee  Churn,  the  first  plaintiff,  sues  along  with  four  others^ 
who  are  stated  in  the  plaint  to  have  purchased  a  large  share  in  the 
property  sued  for  in  consideration  of  their  providing  the  funds  for 
carrying  on  the  suit. 

Junglee  Sahoo  died  in  1838  (  Pons  1245  B.  S. ),  leaving  a  widow 
Pliool  Dayee,  and  two  daughters,  Bolakun  and  Mukkhun.  Each  of 
the  daughters  had  a  son,  but  Debee  Pershad,  one  of  them,  is  dead, 
and  Kalee  Churn,  the  plaintiff,  is  now  the  only  survivor. 
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The  Principal  Sudder  Ameen  held  that  the  Law  of  Champerty 
did  not  apply  to  this  country ;  that  the  suit  was  not  barred  by  the 
Statute  of  LimitatioD  ;  and  that  Cally  Churn  was,  as  the  only  surviving 
grandson  of  Junglee,  entitled  to  sue.  On  the  merits  he  found  that 
Phool  Dyee  was  not  justified  by  Hindfi  Law  in  making  the  aliena- 
tions complained  of,  and  that  Kalee  Chum  had  never  consented  to 
her  doing  so.  He  therefore  decreed  in  the  plaintiff's  favor,  and 
ordered  the  various  deeds  of  sale  and  orders  of  the  Civil  Courts  to 
be  cancelled. 

Against  this  decision  all  the  Defendants  appeal. 

For  the  defendants  it  was  argued  that  according  to  the  Atitdk" 
shard  Law,  the  estate  taken  by  Phool  Dyee  was  not  a  restricted 
estate  such  as  that  of  a  widow  under  the  Hindfi  Law  current  in 
Bengal.  It  was  contended  generally  that  a  widow  under  the  law  of 
the  Mit&kshard  takes  an  absolute  interest  in  her  deceased  husband's 
estate,  and  may  dispose  of  it  as  she  pleases,  and,  further,  that  at  any 
rate  in  the  property  not  proved  to  have  come  to  her  husband  as  an- 
cestral property  she  takes  an  absolute  interest  We,  however,  de- 
cline to  hear  any  argument  on  these  points,  there  being  no  sort  of 
doubt  that  according  to  a  long  series  of  decisions  of  the  courts  of 
this  country  which  are  in  accordance  with  decisions  of  the  Privy 
Council,  a  childless  widow  under  the  Mitakshari  Law  takes  only  a 
limited  interest  in  her  husband's  estate,  similar  to  that  taken  by  a 
widow  under  the  law  of  the  Bengal  School. 

The  later  decisions  of  this  Court  have  not  gone  farther  than  to 
express  doubts  as  to  the  application  of  'the  doctrine  of  champerty 
to  our  Courts,  but  the  result  has  practically  been  a  regular  following 
of  the  precedent  of  1852.*  As  to  whether  the  Sudder  Court  in 
that  decision  misunderstood  the  former  cases  that  had  been  brought 
to  their  notice,  I  do  not  think  it  necessary  to  offer  an  opinion.  It 
is  sufficient  that  all  those  cases  were  referred  to  and  examined,  and 
that  the  judgment  of  the  Full  Bench  of  the  Court  was  that  cham- 
perty was  not  of  itself  illegal. 


•  This  ia  to  be  found  in  the  Sudder  Dewanny  Adawlut  Ueports  for  1852,  page  394, 
in  the  case  of  Kishen  Lall  Bhoomik  vtrtus  Pearee  Soondurry  and  others.  It  was  passed 
by  a  FuU  Bench,  conBisting  of  five  Judges,  who  after  reviewing  the  older  cases  on  the 
subject,  decided  that  champerty  was  not  per  te  illegal,  but  that  every  such  arrangement 
must  stand  or  fall  according  to  the  peculiar  nature  of  its  conditions. 
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It  seems  to  me,  therefore,  to  have  been  authoritatively  ruled 
that  between  a  plaintiff  and  defendant  in  this  country,  no  question 
of  champerty  can  arise,  and  as  I  am  not  prepared  to  dissent  from 
that  ruling,  although  I  confess  to  have  some  doubts  of  its  propriety, 
I  must  decide  this  issue  against  the  appellants. 

Macpheraon,  J. — I  concur  generally  in  this  judgment 

S.  W.  R.  Vol.  IX,  p.  490. 


Privy  Council.— T^e  22nd  of  July  1869. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier,  Lord  Justice  Gifford, 

and  Sir  Lawrence  Peel. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Raj-lukhee  Debia,  versus  Gocool  Chunder  Chowdhry. 

A  Hindti  widow  sold  a  portion  of  ber  husband's  property  under  a  deed  of  sale;  upon 
tbe  face  of  wbich  there  was  a  statement  that  the  property  was  sold  in  order  to  liqui- 
date the  husband's  debts.  Held  that,  that  statement  was  not  sufficient  of  itself  to 
prove  that  the  property  was  sold  for  the  purpose  stated,  but  that  it  was  on  the  party 
seeking  to  uphold  the  sale  to  prove  by  evidence  that  the  property  was  sold  for  that 
purpose. 

Held  further  that  a  transaction  of  this  sort  may  become  valid  by  the  consent  of  all  the 
husband's  kindred  who  are  likely  to  be  interested  in  disputing  it,  or  by  such  a  con- 
currence of  the  members  of  the  family  as  suffici^s  to  raise  a  presumption  that  the 
transaction  was  a  fair  one  and  justified  by  Hindd  Law. 

The  mere  attestation  of  a  deed  of  sale  by  a  relative  does  not  necessarily  import  hia 
concurrence. 

The  question  raised  by  this  appeal  is  wbetlier  the  sale  by  two 
Hindti  widows  of  part  of  tbe  estate  of  tbeir  late  busband^  one 
Gooroo  Persbaud  Talookdar,  to  tbe  respondent,  can  be  upbeld  as 
valid  ? 

Tbe  suit  was  brougbt  to  impeacb  tbis  transaction  by  tbe  ap- 
pellant as  tbe  adoptive  motber  and  guardian  of  one  Mobesb  Cbunder. 
Tbe  fact  of  tbat  adoption  is  not  now  in  dispute,  nor  is  it  disputed 

•  From  the  judgment  of  Steer  and  Seton  Karr,  J.  J.,  dated  the  10th  of  May  1S64, 
in  Regular  Appeal  No.  42S  of  1861,— not  reported. 
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that  Mohesh  Chunder  was  by  virtue  of  it,  at  the  time  of  the  institu- 
tion of  the  suit,  the  next  heir  to  Oooroo  Pershaud  or  to  the  sons  of 
Oooroo  Pershaud  failing  his  widows  or  the  survivor  of  them.  Mohesh 
Chunder  was  still  living  at  the  date  of  the  final  decree  which  is  the 
subject  of  the  present  appeal ;  but  he  afterwards  died  childless,  and 
the  appeal  is  brought  by  his  adoptive  mother,  who,  as  such  mother^ 
is  his  heiress.  There  is  a  suggestion  in  the  appellant's  case  that  she 
has,  under  the  authority  given  to  her  by  her  husband,  made  a  se- 
cond adoption,  but  inasmuch  as  the  validity  of  that  adoption  is 
incapable  of  being  discussed  in  this  suit,  their  Lordships  cannot 
take  that  into  their  consideration. 

The  validity  of  this  transaction  is  sought  to  be  upheld  upon  two 
grounds,  first,  upon  the  construction  of  the  hibba-namah,  or  deed  of 
gift  (at  page  37  of  the  record),  which,  it  is  contended,  gave  to  the 
widows  an  absolute  interest,  subject  to  be  divested  in  the  event  of 
their  sons  or  either  of  their  sons  coming  of  age.  If  that  construc- 
tion were  correct,  there  would,  of  course,  be  an  end  of  the  case,  be- 
cause the  deed  of  the  widows  would  be  good  against  all  the  world. 
Their  Lordships  will,  therefore,  first  dispose  of  that  question. 

Upon  the  best  consideration  which  thier  Lordships  have  been 
able  to  give  to  this  document,  they  are  of  opinion  that  it  provides 
only  a  species  of  trust  for  management,  and  that  it  does  not  interfere 
with  the  devolution  of  the  estate,  according  to  the  ordinary  law  of 
succession,  under  the  Hindoo  Law. 

That  being  their  Lordships'  view  of  the  construction  of  the 
deed,  it  may  be  convenient  here  to  consider  what  has  been  the 
course  of  the  succession  to  the  property.  If  the  succession  were  not 
altered  by  the  deed,  then  of  course,  upon  the  donor's  death,  the  two 
sons  became  entitled  to  bis  estate.  Those  sons  are  shown  to  have 
survived  him.  Each  is  also  shown  to  have  died  in  the  life-time  of 
his  mother,  and  to  have  died  childless  and  under  age.  The  conse- 
quence of  that  is,  that  on  the  death  of  each,  his  interest  would  have 
passed  to  his  mother,  and  that  Mohesh  Chunder,  who  was  the  adopt- 
ed son  of  the  testator^s  nephew,  became  on  his  adoption  the  collateral 
heir  of  each  son,  subject  to  the  interest  of  his  mother.  The  result, 
of  course,  is  that  upon  the  death  of  the  widow,  Gouree  Dabea,  who 
is  dead,  Mohesh  Chunder  became  entitled  to  a  present  interest  in  the 

property,  which  is  the  subject  of  this  contention,  unless  it  can  be 
Vol.  II.  37 
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sbowD  that  thdt  property  has  been  validly  passed  by  the  act  of  alie- 
natiou  which  is  the  subject  of  the  suit. 

Their  Lordships  have  next  to  consider  whether  treating  this 
deed  as  one  executed  by  women  having  only  the  limited  interest  of 
Hiudli  females  in  property  which  they  take  either  from  their  hus- 
band or  their  sons,  the  transaction  can  be  supported  upon  any  of  the 
grounds  on  which  such  a  transaction  is  recognized  as  valid  by  the 
Hiudti  Law.  The  law  upon  the  point  is  well  ascertained  and  has 
been  established  by  many  cases. 

Theu»  upon  what  grounds  are  we  to  treat  this  transaction  as  valid? 
The  statement  upon  the  face  of  the  deed  is^  that  the  property  was 
sold  in  order  to  liquidate  the  husbaud^s  debts. 

The  learned  Judges,  Iiowever^  finally  decided  the  case^  partly 
upon  the  mere  fact  tliat  Juggut  Ram  was  an  attesting  witness 
and  must  therefore  be  taken  to  have  been  a  concurring  party  to 
the  transaction,  and  partly  upon  the  corroboration  which  they  seem 
to  think  that  fact  afforded  by  the  evidence  of  Ehadem  Ally.  Their 
Lordships  cannot  see  how  the  one  can  be  any  corroboration  of  the 
other.  The  fact  that  Juggut  Ram  attested  the  deed  is  perfectly 
consistent  with  the  fact  that  Khadem  Ally  is  a  tutored  witness 
brought  forward  at  the  last  moment  to  depose  to  having  seen  what 
be  never  saw. 

Again^  with  respect  to  the  effect  of  the  attestation  of  the  deed 
by  Juggut  Ram,  it  seems  to  their  Lordships  that  the  learned  Judges 
have  attached  to  that  circumstance  a  weight  which  it  really  does 
not  possess.  Their  Lordships  do  not  mean  to  impugn  those  authori- 
ties which  lay  down  that  a  transaction  of  this  kind  may  become 
valid  by  the  consent  of  the  husband's  kindred,  but  the  kindred  in 
such  case  must  generally  be  understood  to  be  all  those  who  are  likely 
to  be  interested  in  disputing  the  transaction.  At  all  events,  there 
should  be  such  a  concurrence  of  the  members  of  the  family  a 
suffices  to  raise  a  presumption  that  the  transaction  was  a  fair  on< 
and  one  justified  by  Hindii  Law. 

And  one   of  the  difficulties  of  allowing  the  present  decree 
stand  is  that  this  point,  which  was  raised  at  the  last  moment,  \ 
decided  upon  the  mere  proof,  by  the  production  of  the  deed,  t 
Juggut  Ram  was  an  attesting  witness  to  it.     The  point  had  m 
been  raised  before.    The  opposite  party  has  had  no  opportunif 
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Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
allow  the  present  appeal^  to  reverse  the  decree  of  the  Sudder  Court, 
and  to  direct  that,  in  lieu  thereof,  a  decree  be  made  to  the  effect 
above  stated,  and  further  to  direct  that  the  respondent  do  pay  to 
the  appellant  the  costs  incurred  by  the  plaintiff  in  both  the  Courts 
below.  The  appellant  must  also  have  the  costs  of  this  appeal — 
S.  W.  B.  Vol.  XII,  P.  C,  p.  47. 

By  the  Hindii  Law  as  current  in  the  South,  a  widow  of  a  divided 
brother  takes  a  life  interest  in  the  immovable  property  of  her  de- 
ceased husband  ;  but  she  cannot  dispose  of  it  except  with  the  con-^ 
sent  of  his  heirs,  or  from  pressing  want  to  perform  his  funeral  cere- 
monies.— Rama-sashien  v.  Akycdandummal.  Mad.  S.  D.  A.  Decis. 
for  1849  p.  115.   Vide  Mori.  Dig.  N.  S.  Vol.  I,  pp.  180—182. 

A  Hindfi  widow,  who  has  inherited  immovable  property  from 
her  husband,  though  possessed  of  a  limited  power  of  alienating  por- 
tions of  such  property  for  necessary  purposes  or  spiritual  uses,  cannot 
dispose  of  by  gift  in  Dharm  or  Krishnaiyan  of  the  whole  of  such 
immovable  property  without  the  consent  of  the  heirs  of  her  hus- 
band.— Bhdskev  THmbak  Achdrya,  Plaintiff  v.  Muhadev  Ramji  and 
others.  Defendants.* — Bombay  H.  C.  Rep.  Vol.  VI,  p.  1. 

The  widow  of  a  Hind6  cannot  alienate  the  estate  of  her  deceased 
husband  b}-  a  deed  of  gift  without  the  consent  of  his  heirs. — Nund 
Kumar  Roe  v.  Rajender  Narain, — SeL  S.  D.  A.  Rep.  Vol,  I,  p.  261 
(New  Ed.  p.  349).    Vide  Mori.  Dig.  Vol.  I,  p.  281. 

A  Hind6  widow  holding  only  a  life-estate  in  her  husband's  landed 
estate,  cannot  alienate  it  without  the  consent  of  her  husband's  heirs- 
at-Iaw. — Mu88uramat  Bhowani  Munee  v.  Mussuvfimat  Solukhria. 
Sel.  S.  D.  A.  Rep.  Vol.  I,  p.  322  ( New  Ed.  p.  431). 

The  consent  of  allf  the  heirs  living  at  the  time  of  the  execution 
of  a  bill  of  conveyance  by  a  Hindti  widow,  either  directly  or  by 
attestation  is  requisite  to  make  the  sale  binding  against  the  rever- 
sioners.— Kartik  Kurmokar  v.  Dhuno-monee  Qoopta, — S.  W.  R. 
for  1864,  p.  268. 


'*'  This  deciaion  will  "be  g^ven  in  extenso  among  the  CaeoB  reapeoting  sister**  right  of 
■uccesaion. 

t  Sec  the  Privy  Council  decision  at  page  288  tt  ie^. 
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The  fact  of  a  reversioner  being  an  attesting  witness  to  a  con- 
veyance by  a  Hindii  widow  is  an  acquiescence  on  his  part  which 
precludes  him  from  impeaching  the  sale  on  the  ground  of  waste.* — 
Oopaul  Chunder  Manna  v.  Oour-monee  Dassee  and  others. — S.  W. 
R.  Vol  VI,  p.  52. 

The  reversionary  heirs  whose  assent  is  requisite,  are  those  whose 
interests  are  directly  affected,  and  not  those  whose  interest  is  merely 
inchoate  and  future."^ — Ram-dhun  Bukshee  v.  Punchanun  Bo9e.^^ 
S.  D.  A.  Rep.,  for  1853,  p.  641. 

A  deed  of  alienation  by  a  childless  Hind6  widow  is  only  valid 
when  made  either  with  the  consent  of  the  immediate  heirs'^  or  under 
one  of  those  exigencies  which  give  a  widow  a  power  of  sale. — SreC" 
mutty  Chunder  Munee  Dassee  v.  Joykissen  Sircar. — S.  W.  Rep. 
Vol  I,  p.  107. 

Consent  of  all*  the  heirs  is  necessary  to  make  a  sale  by  a  childless 
Hindii  widow  valid   in  law^  but  the  purchaser  is  entitled  to  hold  the 
property  during  the  widow's  life-time.     Only  immediate  reversioners 
are  entitled  to  impeach  a  sale  by  a  widow. — Mussummat  Radka  v. . 
Muasummat  Koar.—S.  W.  R.,  for  1864,  p.  148. 

A  Hindu  widow  cannot,  under  any  circumstances,  alienate  the 
whole  landed  estate  devolved  on  her  by  the  death  of  her  husband, 
nor  can  she  alienate  a  part,  except  under  special  circumstances^ 
without  the  consent  of  all*  the  husband's  heirs,  notwithstanding  she 
mw  have  obtained  the  consent  of  the  nearest  heirs  ;  and  a  deed  of 
gWexecuted  by  her  in  favor  of  a  stranger  to  be  valid  must  be  at- 
tested by  all  her  husband's  heirs,  as  consenting  parties. — Mohun 
Lard  Khan  v.  Ranee  Shiro-munee. — Sel.  S.  D.  A.  Rep,  Vol  II, 
p.  32  (  New  Ed.  p.  40). 

Remark. — The  decision  of  the  Privy  Council  in  favor  of  the 
aforesaid  Ranee  was  founded  expressly  on  the  ground  that  the  deed 
then  in  question  was  executed  without  the  concurrence  of  the  des- 
cendants in  the  male  line,  who  ( though  they  were  not  heirs )  were 

*  The  revernonary  heirs  whose  consent  is  necessary  for  the  validity  of  an  alienation 
made  by  a  widow  of  her  husband's  property  without  a  legal  necessity  have  been  deter- 
mined by  the  Privy  Council  in  the  case  of  Kaj-lukhee  Debea  v.  Gocool  Chunder  Chowdhry 
(ante  p.  288). — This  determination  appears  to  be  in  accordance  with  Hindu  law  and 
conclusive  on  the  point. 
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guardians  and  protectors  of  the  widow. — Vide  Ranee  Sreemulty 
Debea  v.  Ranee  Kund  Lutta  and  others. — Sutherland's  P.  C.  Judg- 
ments, p.  182. 

If  a  deed  of  sale  executed  by  a  Hindd  widow  be  signed  or  at- 
tested by  all  the  heirs  living  at  the  time  of  its  execution,  the  consent 
of  those  heirs  to  the  sale  is  to  be  presumed.  This  presumption  is 
not  conclusive,  but  may  be  rebutted  by  any  party  showing  that  his 
signature  was  there  for  some  other  purpose  than  that  which  the 
Hind6  law  presumes. 

The  signatures  of  the  nearest  heirs  upon  a  deed  of  sale  exe« 
cuted  by  a  Hindii  widow  is  insufficient  to  render  the  sale  valid; 
those  of  all  the  heirs  of  the  widow's  husband  living  at  the  time  of 
its  execution,  either  are  requisite,  or  their  consent  to  the  sale  must 

be  given  in  some  other  form. 

♦■ 

Certain  deeds  of  sale  were  in  this  case  rejected  by  the  Court  as 
not  having  had  the  consent  of  all  the  heirs  living  at  the  time  of 
their  execution  given  to  them ;  certain  other  deeds  were  declared 
valid  inasmuch  as  the  consent  of  all  the  parties,  whose  consent  is 
*  requisite  under  the  Hind6  law,  was  given  to  the  transfer. — Hafee- 
zun-nissa  Begum  v.  Radha  Benode  Miaaer. — S.  D.  A.  Rep.  for 
1856,  p.  595. 

Vide — Sheo  Gholam  SaJioo  v.  Jobrdj  Singh,*'S,  D.  A.  Rep.  for 
1847,  page  544 ; — also  Coopa  Joaeyar  v.  Saahappien.* — Mad.  S.  D. 
A.  R.  for  1858.  page  220; — also  Ramabutten  v.  Mootooaamy  Pillay,^ 
^Ibid.,  for  1856,  p.  14; — also  Paroomaya  v.  Ram  Chunder* — 
Mad.  S.  R.  for  1857,  p.  1 ; — also  Qunput  Singh  v.  Ranee  Cfioukee.* — 
N.  W.  P.  R  Hep.  Vol.  V,  page  202 ;— also  Koahalee  v.  Muamm'inat 
Sibanee.* — N.  W.  P.  Rep.  for  1851,  Case  191; — and  also  Dooiya 
Duit  Pandey  v.  Hubbeejeer  Pandey."^ — Ibid,  for  1856,  Case  26. 


*  Norton's  Leading  Cases,  Part  II,  p.  626. 
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Calcutta  H.  C.  A.— The  ISih  of  July,  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,  Chief  Justice,  and  the  Honlble 

W.  Ainslie,  Judge, 

Lalul  Eundee  Lall  and  others  (Defendants)  Appellants^ 

versus 
Lalla  Kalee-persaud  and  others    (Plaintiffs)    Respondents. 

Where  persona  who  are  presumptively  next  heirs  in  succession  to  a  widow,  come  into 
an  arrangement  by  which  she  surrenders  possession  to  them  and  receives  a  mainte- 
nance  from  them,  such  arrangement  must  be  held  to  be  binding  as  a  family  arrange- 
ment, and  would  not  be  altered  by  one  or  other  of  the  reversioners  dying  during  the 
life-time  of  the  widow. 

Couch  C.  «/.— Tiie  ;naterial  question  in  this  case  appears  to  us 
to  be  that  which  is  raised  in  the  second  isstfe  framed  by  the  Moon* 
siff, — whether  the  father  of  the  plaintiffs  or  the  plaintiffs  accepted 
the  ikrar-namah,  and  accordingly  held  possession  of  the  disputed 
property  along  with  the  defendants  for  a  period  upwards  of  ten  years 
or  not;  because  if  it  were  so,  the  facts  are  that  in  the  life-time  of 
the  widow,  and  after  she  had  become  entitled  to  succeed  to  the  pro- 
perty, the  persons  who  were  presumptively  the  next  in  succession,  and 
who,  if  she  had  then  died,  would  have  been  entitled  to  divide  it 
amongst  them,  came  to  an  arrangement  by  which  the  widow,  instead 
of  continuing  in  possession,  was  to  receive  from  them  24  rupees  for 
her  maintenance,  and  they  were  to  take  possession  of  the  same 
shares  as  they  would  have  had  if  she  had  then  died. 

That  appears  to  us  to  be  an  arrangement  which  the  family 
might  come  to,  and  which  would  not  be  altered  by  one  or  other  of 
them  dying  in  the  life-time  of  the  widow;  and  so  the  rights, 
when  she  died,  being  different  from  what  they  were  when  they 
made  the  arrangement.  The  agreement  must  be  held  to  be  bind- 
ing  as  a  family  arrangement.  It  would  be  binding  upon  the  father 
of  the  plaintiffs,  and  therefore  is  upon  them  who  stand  in  his 
place.  If  in  the  form  in  which  the  case  comes  before  us,  we  could 
give  a  finding  upon  that  question,  the  suit  might  be  disposed  of 
now.  But  we  have  not  authority  to  do  so.  And  we  cannot  say  that 
there  has  been  any  finding  upon  the  question  by  the  Lower  Courts. 
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They  have  decided  the  case  upon  the  law  of  limitation.  Although 
the  Judge  may  have  used  expressions  which  indicate  what  his 
opinion  probably  would  have  been^  we  cannot  take  them  as  a  find- 
ing. We  must  send  the  case  down  to  have  a  finding  upon  this  issue, 
and  when  it  is  returned  to  us  we  will  dispose  of  the  appeal. — S.  W. 
R.  Vol  XXTT,  p.  307. 


Calcutta  S.  C.—The  2l8t  of  November,  1856. 

Srimati  Jadu-mani  Dabi, 

versus 

Saroda-prosanno  Mookerjea  and  others. 

A  oonveyanee  for  a  good  consideration  by  a  Hindi!  female  of  her  share  in  a  joint  &mily 
estate,  inherited  by  her  from  her  sou,  with  the  consent,  and  in  favour,  of  the  next 
heir  then  living,  is  a  disposition  permitted  by  Hiodti  law. 

Khela-ram  Mookerjea  died  intestate  in  the  year  1817,  possessed 
of  considerable  real  and  personal  estate,  and  leaving  two  sons,  Kali- 
prosanno  Mookerjea  and  Boidyo-nath  Mookerjea,  and  two  widows, 
Srimati  Droupodi  Debi  the  mother  of  Kali-prosanno  Mookerjea  and 
Srimati  Anando-moyi  Debi  the  mother  of  Boidyo-nath  Mookerjea. 
The  two  sons  inherited  the  estate  of  Khela-ram  Mookerjea  and  re- 
mained jointly  possessed  of  it  until  the  death  of  Boidyo-nath  Moo- 
kerjea, who  died  in  the  year  1822,  without  issue,  leaving  an  infant 
widow  who  died  in  the  year  18^1)0.  Anando-moyi  Debi  then  became 
the  heiress  of  Boidyo-nath  Mookerjea.  On  the  5th  of  March  1830, 
Anando-moyi  Debi  in  consideration  of  a  yearly  allowance  of  Co's 
Ra  4800  to  be  paid  to  her  by  Kali-prosanno  Mookerjea,  granted  and 
assigned  to  him  all  her  interest  in  the  estate  of  Boidyo-nath  Mooker- 
jea, in  the  year  1843.  Anando-moyi  Debi  went  on  a  pilgrimage  to 
Benares,  where  she  lived  till  her  death.  Her  allowance  was  regular- 
ly paid  to  her  by  Kali-prosanno  Mookerjea  so  long  as  he  lived,  and 
by  his  representatives  after  his  death.  In  February  1844,  Kali- 
prosanno  Mookerjea  died  leaving  two  infant  sons — ^the  defendant 
Saroda-prosanno  Mookerjea  and  Tara  prosanno  Mookerjea,  deceased ; 
and  two  widows,  the  defendant  Srimati  Bimala  Debi  the  mother  of 


J 
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the  defendant  Saroda-prosanno,  and  the  defendant  Srimati  Shyama- 
sundari  Debi  the  mother  of  Tara-prosaun^.  Kali-prosauno  Mookerjea 
by  his  will,  left  his  real  and  personal  estate  to  Saroda-prosanno 
Mookerjea  and  Tara-prosanuo  Mookerjea  jointly,  with  a  gift  over  to 
the  survivor  of  them,  if  either  of  them  should  die  without  male 
issue,  and  he  appointed  Srimati  Bimala  Debi  and  Srimati  Shyama- 
sundari  Debi  his  executrixes  and  Ashutosh  Dey  and  Promatho-nath 
Dey  his  executors.  The  executrixes  took  possession  of  all  the  testa- 
tor's property.  On  the  23rd  of  August  1849,  Tara-prosanno  Mooker- 
jea died  without  issue,  but  leaving  a  widow,  Srimati  Jadu-mani 
Debi  the  plaintiff. 

The  plaintiff^s  case  was,  that  Tara-prosanno  Mookerjea  having 
survived  Anando-moyi  Debi  became  entitled  to  a  moiety  of  Boidyo- 
nath  Mookerjea^s  estate,  which  on  the  death  of  Anando-moyi  Debi 
devolved  on  the  heirs  then  living,  Sarada-prosanno  and  Tara-prosanno 
Mookerjea,  and  that  the  assignment  by  Srimati  Anando-moyi  Debi 
did  not  operate  to  give  a  divisible  interest  to  Kali-prosanno  in 
Boidyo-nath's  moiety  of  the  estate  of  Khela-ram  Mookerjea ;  that 
the  whole  estate  of  Boidyo-nath  Mookerjea  was  divisible  into  equal 
moieties,  of  which  the  defendant  Saroda-prosanno  Mookerjea  was 
entitled  to  one  moiety,  and  the  plailitiflF,  as  widow  and  heiress  of 
Tara-prosanno  Mookerjea,  to  the  other. 

Jackson,  J. — Tara-prosanno  Mookerjea  having  survived  Anando- 
moyi,  the  plaintiff  contends  that  he,  as  one  of  the  heirs  of  Boidyo- 
nath  living  at  her  death,  became  entitled  to  a  moiety  of  Boidyo-nath 's 
estate.  The  defendant  relics,  however,  on  the  deed  of  gift  or  sur- 
render by  Anando-moyi  in  favor  of  Kali-prosunno  as  taking  the  pro- 
perty out  of  the  usual  course  of  descent,  and  making  it  part  of  Kali- 
prosanno's  estate,  and  subject  to  the  limitations  of  his  will.  The 
validity  of  the  deed  is  therefore  the  next  subject  for  consideration  : — 

I  think  the  argument  for  the  defendant  on  this  point  is  not 
supported  to  its  full  extent  l)y  authority,  for  although  it  is  clear  that 
on  the  occasion  of  a  widow  becoming  a  byrdghiy  the  estate  would 
at  once  descend  to  the  nearest  heirs  living  at  the  time,  ( 2  Mac- 
naghten's  Hindtj  law,  131,  233,  and  the  case  of  Hafeezun-nissa  Begam 
versus  Radha-binode  Misser,)*  yet  there  is  no  authority  for  the  un- 
qualified proposition  that  the  widow  can  by  her  surrender  vest  the 


*  See  antCf  pp.  25  and  26. 
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whole  esoie  iaielemaiAj  in  the  nearer  h^is  liviiig  at  tke  time  of 
such  sarrexuis: 

Oa  a  rertew  of  ail  the  aathorities,  the   correct    view   of  the  law 

wonld  xem  to  be.  xhai  a  widowa  conveyance  of  the  estate  to  all  the 

oesresc  here  iiving  at  the  time  of  the  conveyance  is    valid,   provided 

that  no  other  tieira  oi   equal  or  saperior  degree  happen  to  be  in 

^stence  ac  die  time  of  the  widow's  death.     Mr.  Colebrooke,  in  hs 

note  to    the  'zase  of  Maiioua  versus  Kaiyani,  lays  it  down  thns : — '^  It 

has  he&CL  deciareti  by  the  law^  officers  of    he  Court  in  oth'^r  s»-  -?  :lat 

a  wulows  iift  of  the    -tate  to  the   .^ac  ^.eir,  is  go*.d  in  law,   thoaah 

she  be  restrai^^vA  nnm  making  any  orh  r  aiieaation  of   it.      This 

opinion,  though  not  founded  on  any  express   passages   to  that  effect 

in  books  of   authority,  seeiiia  reasonai>le,  as  such  a  gift  is  a  mere 

reiinquiahmenc  ot  iier  temporary  luteresc,  iu  favor  of  the   next   Leir. 

It  mav,  however,   happen  that   the   ^   rson   who   would   have    been 

entitled  to  rak*  the   iuhentance   at   .^-r  decease,  mi^ht  be  different 

firom  the  one  who  obcaintHi  it   under  gift  or  reiinqaishment  to  him 

aa  presumptive  heir;  and  if  tli^e   title   of  that  person  be  either  pre- 

feraide  or  equaL  it  may  invalidate  such   gift  in  whole  or  in  part." 

This  poaaage  is  inserted  t^ei^batira  by  Su*  Fr  ..rijis  Macnaghten,  in   his 

remarks  on  the  case  of  Mahoda  versus  SLalyani  (  see  page  309. }  And 

we  may  therefj»re  presume  it  was  approved  of  by  hinL     The  case 

of  Bijoya  Debi  fterswi  Anna-pooma  Debi  is  an  illustration  of  tlds 

rule*     In  another  recent  case  in   the  Sudder  Adawlut,  Ram-dhan 

Bakhshf  versus  Panchanan  Bose,  the  Court  held,  that  the  nearest 

class  of  heirs  could  alone  sue  to  set  aside  a  deed  executed  bv  the 

widow,  and  that  a  suit  by  remoter  relations  for  that  purpose,  whose 

interest  were  merely  inchoate,  could  not  be  sustained. 

The  consent  of  the  heirs  is  all  that  is  required  by  the  old  au- 
thorities (see  Ddya-bhaga).  If  the  true  meaning  of  the  word 
'heirs'  be  all  the  persons  living  who  might  by  possibility  be  heirs 
at  the  subsequent  death  of  the  widow,  and  it  be  meant  that  the 
consent  of  all  these  persons  is  necessary,  the  widow  would  seldom  or 
never  be  able  to  convey,  for  among  so  large  a  class  of  heirs  all  of 
them  would  scarcely  ever  be  competent  or  willing  to  consent.  But 
I  do  not  think  that  this  is  the  correct  meaning  of  the  word  'heirs' 
aod  that  the  term  is  used  in  the  old  authorities  to  designate  that 
clftM  of  persons  only  who  would  immediately  succeed  to  the  estate. 
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if  the  widow's  interest  were  determiDed,  rather  than  all  the  persons 
who  might,  by  possibility^  become  heirs  on  the  happening  of  that 
event. 

On  the  whole,  then,  applying  this  view  of  the  law  to  the  facts 
of  the  case,  I  think  that  Kali-prosanno  Mookerjea  was  the  only 
nearest  or  next  heir  at  the  time  of  the  execution  of  this  deed,  and 
that  his  consent  to  the  gift  in  his  own  favor  is  clearly  shown,  and 
that  altliough  Tara-prosanno  and  Saroda-prosanno  were  the  heirs 
living  at  the  death  of  the  widow,  yet  they  were  not  heirs  of  superior, 
or,  equal,  but,  on  the  contrary,  of  a  remoter  degree  than  Kali- 
prosanno,  their  father,  and  that  therefore  they  cannot  dispute  the 
validity  of  the  deed,  which  is  valid  according  to  Hindi  law. 

I  would  oply  in  conclusion  advert  to  one  other  argument.  It 
was  urged  that  the  Hindii  law  does  not  give  the  Hindti  widow  any 
power  of  accelerating  or  altering  the  course  of  descent.  This  may 
be  true  as  regards  acts  and  conveyances  by  herself  alone,  but  the 
observation  is  unfounded  as  regards  acts  done  ,by  the  widow  with 
the  consent  of  the  heirs,  for  such  acts  and  conveyances  are  clearly 
within  the  contemplation  of  the  law. 

(  Part  of  tlie  judgment  of  Colvile  C.  J.,  is  as  follows  : —  ) 

In  the  case  of  Mohan-lall  Klian  versus  Ranee  Shiromani,*  ( also 
cited  for  the  plaintiff)  the.  gift  was  to  a  stranger,  it  was  objection- 
able in  its  nature,  it  was  not  made  with  the  consent  of  all  the  co- 
heirs of  the  husband,  or  of  his  paternal  relatives' who,  though  more 
remote  in  the  order  of  succession  than  his  maternal  kindred,  were 
held  entitled  to  control  the  widow's  gift  as  her  legal  guardians  and 
advisers. 

The  case  before  Mr.'^  Braddon  reported  in  the  6th,  Sudder  De- 
wanny  Adawlut,  p.  36,t  is  directly  in  favour  of  the  proposition  con- 
tended for  by  the  Defendant.  And  the  result  therefore  of  the  older 
decided  cases  is  certainly  not  to  show  that  the  instrument  in  ques- 
tion was  invalid  in  law. 

There  is  a  case  on  special  appeal  at  page  457  of  the  Sudder 
decisions,  for  1849  which,  though  very  imperfectly  reported,  seems 
to  imply  the  right  of  a  widow  to  relinquish  the  inheritance,  in  con- 
sideration of  maintenance,  in  favor  of  the  next  heir.     Her  power 


•  Set  AnUy  p.  293.  t  Po«t  p.  300. 
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fy)y/fi  the  wfiOk;  It  hpif^^T^  to  mt;  that,  aluiough  the  quesiion 
i«i  not  fr<;e  ff'/rn  n'iu\A,  t\.h  balance  of  the  aothorities  is  in  favor  cf 
inihUu^  %%if:\i  a  ithu^^cuou  a^  that  which  took  place  between 
ArifiijfifJ-rfioyi  Oebi  and  Kali-pr^^^unno  Mookerjea,  as  a  di5p*35ition 
winch  the  widow  was,  with  the  implied  consent  of  Kali-prosonao, 
her  hiiMharid  «  nearest  heir,  competent  to  enter  into  ;  at  all  events, 
f%H  one  which  neither  the  sons  of  KaH-prosunno  nor  the  representa- 
tives of  thone  «onH,  are  entitled  to  impeach.  Such  a  conclusion,  if 
jin^tiKed  hy  authority,  m  certainly  one  v.hich  is  agreeable  to  reason. 
And  if  that  conci union  he  8ound,  it  follows  that  on  the  case  made 
hy  the  hill,  the  plaintiff'  has  neither  any  interest  in  the  share  of 
Boidyo-nath  Mookerjea,  nor  a!»y  title  of  relief  in  this  suit. 

I  <;ntin'ly  n^^nr*,  however,  with  Mr.  Justice  Jackson  in  thinking 
that  in  IImj  circumstances  of  this  case  the  bill,  though  dismissed, 
Hhould  bo  (liHmissed  without  costs  as  against  the  principle  defen- 
(lantM.  The  other  defendants  must  have  their  costs. — Boulnois'  Re- 
portH  V(»l.  I,  pp.  120—13(5. 

A  f^ift  by  a  widow  of  the  property  derived  from  her  husband  to 

her  dauK''^'^'*' (  ^l'*-' >*<-'^t' i'^ '*^"^^^''^''^^*^"')  ^^^  ^^^^  daughter's  husband, 
a  Ihahmin,  is  valid,  under  the  Lliudu  law,  as  current  in  Bengal.* — 
Hi^vr  Indvr  Xardin  Ohowdrce  and  Mutlioor  Inder  Narain  Chuivdree 
V.  Siithh(tuiii  Drbea  and  Kisheu  Chunder  Sandyal. — Sel.  S.  D.  A. 
Hop  Vol.  VI.  p.  IU\  (New  Ed.  p.  42.) 

•  In  tliiH  io«|HH't  tln»r»'  Im  no  <lirtVixMU'o  l>l't^Yoeu  tbo  Hindu  law  as  current  in  Bengal 
4ntl  \\\(K\  rvinont  t^Uowliorv. 


Chap.  ir.  ]  WIDOWS  SUCCESSION,  <ko.  301 

Where  the  transfer  sought  to  be  set  aside  was  by  the  widow  in 
favor  of  her  daughter,  who  was  lawful  heir  to  the  property, — held 
that,  the  plaintiff,  a'reversioner,  has  no  present  ground  of  action,  as 
his  reversionary  right  was  not  prejudiced  thereby. —  Udhur  Singh  v. 
Mussummat  Ranee  Koonwar.  Agra. — Rep.  Vol.  I,  A.  C.  p.  234. 

Held,  though  strictly  speaking,  a  HiDdfi  widow  has  no  legal  power 
to  execute  a  hibah-bil-iwuz,  which  is  more  in  the  nature  of  a  sale 
than  gift,  still  iu  the  present  case,  which  is  a  transaction  between 
the  (maternal)  grandmother  and  her  grandson,  the  Court  consider  the 
transaction  in  the  light  of  a  gift ;  and  consequently  it  was  quite  com- 
petent to  the  grandmother,  her  own  daughter  or  her  grandson's 
mother  not  being  alive,  to  transfer  the  property  to  her  grandson,  so 
as  to  accelerate  his  succession  and  to  place  him  in  a  position  at  once 
to  assert  his  right  to, his  grandfather's  estate. — Ouda-dhur  Ohoae 
v.  Wooma  Ghui^  Ohoae. — S.  D.  A.  Decis.,  for  1859,  p.  156. 


Calcutta,  H.  C.  A.— The  9th  of  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell,  Puisne  Judges, 

Pbotap  Chundek  Rot  Chowdrt,  (one  of  the  Defendants,)  Appellant, 

versus 
Sreemutty  Joy  Monee  Debee  Chowdhrain  and  others, 

( Plaintiffs,)  Bespondents. 

According  to  Hindi!  law,  a  widow  in  possession  can  relinquish,  and,  by  relinquishing, 
anticipate  for  the  reversioners  their  period  of  succession.  A  relinquishment  in  favor 
of  second  reversioners  is  also  valid  if  made  with  the  consent  of  the  first  reversioners. 

One  Chunder  Sekhur  had  two  sons,  Doorga  Churn  and  Par- 
butty  Churn,  Doorga  Churn  died  childless,  .leaving  a  widow,  Joy 
Doorga,  who  died  in  Jeit  1267.  Parbutty  had  six  sons,  Eomul 
Churn,  Kali  Churn,  Gowree  Churn,  Rugghoo  Chum,  Oti  Churn  and 
Bowanee  Churn.  The  two  last  sons  died  before  their  father,  Komul 
Churn,  and  Gowree  Chum  died  without  heirs.  Kali  Churn  died 
leaving  only  a  widow,  Joy  Monee,  plaintiff  iu  the  present  case;  and 
Rughoo  CLuru  left  a  son,  Protap,  who  is  the  principal  defendant  in  it. 
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The  plaintiff  Joy  Monee  sues  ia  her  husband's  right  for  one- 
fourth  share  of  the  8  annas  of  the  property  belonging  to  her  hus- 
band's father  Parbutty  Churo^  and  also  in  the  same  right  for  one- 
fourth  of  the  8  annas  of  the  share  of  Doorga  Chum,  which  share, 
by  a  deed  of  gift  executed  on  the  7th  Jeit  1223  had,  with  the  con- 
sent of  Parbutty  Cliuru  wlio  was  tlieii  living,  been  transferred  to 
bis  sons,  and  possession  taken  by  thetn  uniier  it 

The  defendant,  Protab,  pleads  that  plaintiff  is  entitled  to  one- 
fourth  of  the  8  annas  belonging  to  her  husband's  father,  but  that 
the  deed  of  gift  by  Joy  Doorga  was  not  executed  by  her,  but  if  exe- 
cuted, was  null  and  void  under  Hindu  law,  and  as  she  was  a  widow 
in  possession  and  all  the  other  members  of  the  family  predeceased 
her,  he,  as  the  nearest  heir  of  Doorga  Churn,  is  entitled  to  the  whole 
of  the  property  with  the  exception  of  the  share  belonging  to 
plaintiff 

The  lower  Courts  found  that  the  deed  of  gift  was  executed  by 
Joy  Doorga  with  the  consent  of  Parbutty  Churn,  that  the  four  sons 
of  the  latter  took  possession  under  it,  and  that  consequently  plaintiff, 
as  the  wife  of  Kali  Churn,  is  entitled  not  only  to  the  share  of  Par- 
butty Churn  which  her  husband  enjoyed,  but  also  to  the  same  share 
in  the  property  of  Doorga  Churn  which  had  passed  to  her  in  his  life- 
time. 

It  is  now  contended  on  the  part  of  the  defendant  in  special 
appeal,  that  the  deed  of  gift  is  in  itself  illegal ;  that  to  make  it  legal, 
it  requires  the  consent  of  all  the  contingent  reversioners  then  iu 
existence ;  that  even  if  it  be  looked  upon  as  a  relinquishment,  it  is 
illegal^  for  a  widow  having  once  taken  possession  cannot  relinquish 
under  Hindii  law ;  that,  consequently,  the  lower  Court's  judgment 
should  be  modified,  and  the  suit  of  plaintiff,  as  to  a  share  in  Doorga 
Churn's  share  of  the  property,  dismissed. 

We  think  that  it  admits  of  no  reasonable  doubt,  that  under 
Hindfi  law,  a  Hind6  lagiy  in  possession  can  relinquish,  and  by  relin- 
quishing anticipate  for  the  reversioners  their  period  of  succession, 
and  if  she  does  this  in  favor  of  second  reversioners  (as  in  the  present 
instance)  with  the  consent  of  the  first  then  or  afterwards  expressed^ 
the  relinquishment  is  valid,  and  this  notwithstanding  that  it  may 
be  expressed  in  a  form  which  under  some  circumstances  might  be 
open  to  question. 


Chap.  ii.  ]  WIDOW'S  SUCCESSION,  &c.  303 

Under  this  view,  we  consider  the  relinquishment  by  Joy  Doorga 
in  favor  of  Parbutty  Churn's  sons  with  the  consent  of  Parbutty 
Chum  entirely  legal,  and  as  the  property  vested  in  those  sons,  the 
plaintiff,  the  wife  of  one  of  them,  is  entitled  to  the  possession  of  the 
whole  property  of  her  husband,  i.  e.  to  one-fourth  of  the  property  of 
Doorga  Churn,  as  well  as  the  same  share  in  that  of  Parbutty  Churn. 

There  is  then  no  ground  for  special  appeal,  and  we  reject  the 
application  with  costs. — S.  W.  Rep.  Vol.  I,  c.  r.  p.  98. 

Calcutta,  H.  C.  A,— The  26th  of  November  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanauth  Mitter,  Judges. 

Shama  Soonduree  and  another,  ( Defendants )  Appellants, 

versus 
Shurut  Chunder  Dutt  and  others,  (Plaintiffs,) 

Respondents. 

The  ceaaion  of  ber  right  by  a  Hindd  widow,  during  enjoyment,  to  the  heir  of  her 
husband  is  valid  ;  the  recipient  becoming  absolutely  entitled  to  the  property  which 
passes  on  his  death  to  his  heirs. 

Jackson^  J, — The  decision  of  the  Lower  Court  in  this  case  is 
erroneous.  That  Court  has  held  that  although  Shurut  Chunder, 
during  the  life-time  of  Huro  Soonduree,  who  was  a  Hindfi  widow 
in  life  enjoyment  of  the  estate,  obtained  a  decree  as  heir,  on  the 
strength  of  a  deed  of  gift,  of  the  estate,  still  this  decree  and  gift 
can  only  stand  good  during  the  life-time  of  the  childless  widow, 
Huro  Soonduree.  And  the  decision  goes  on  to  say,  that  no  gift  or 
sale  by  a  childless  widow  can  remain  valid  subsequent  to  her  decease, 
and  that  though  Shurut  Chunder  was  the  heir  of  Huro  Soonduree's 
husband,  still  as  he  died  during  the  life-time  of  that  lady,  his  heirs 
can  only  hold  and  enjoy  the  disputed  property  under  the  above  deed 
of  gift  and  decree,  so  long  as  she  lives,  but  that  after  her  death 
they  can  have  no  right  to  it.  Now,  it  appears  that  Shurut  Chunder 
was,  in  fact,  undisputably  the  heir  of  Huro  Soonduree's  husband, 
and  therefore  the  reversioner.     It  has  been  repeatedly  held  by  the 


304  PRECEDENTS  OF  [Book  il 

late  Sudder  and  by  this  Court,  that  the  cession  of  her  right  by  a 
Hindti  widow  during  enjoyment,  to  the  heir  of  her  husband,  is  valid. 
Among  the  latest  cases  upon  this  point  is  that  given  at  page  241 
of  Marshall's  Reports,  the  case  of  Rujoneekant  Mitter.*  That  be- 
ing so,  and  Shurut  Chunder  having  received  a  surrender  of  the 
rights  of  the  widow,  entered  into  possession  as  heir  of  the  husband 
and  became  absolutely  entitled  to  the  property,  the  interests  of  the 
widow  being  thereby  extinguished.  On  his  death,  his  heirs  took 
the  property,  and  the  heirs  of  Huro  Soonduree's  husband  have,  there- 
fore, no  claim  to  it.  The  decision  of  the  Lower  Appellate  Court 
must  be  overruled,  and  the  special  appeal  allowed  with  costs. — S. 
W.  Rep.  Vol.  VIII,  c.  r.  p.  500. 


Calcutta,  H.  C.  A,— The  29th  of  July,  1874. 

Present : 

The  Hon'ble  Romesh  Chunder  Mitter,  Judge. 

GUNGA  Persad  Kur,  (one  of  the  Defendants,)  Appellant 

versus 
Shambhoo  Nath  Burmun  and  others,  ( Plaintiffs,)  Respondents. 

The  succession  of  females,  according  to  Hindu  law,  is  not  regular  succession,  and  is  not 
based  upon  the  ordinary  theory  of  spiritual  benefit.  Therefore,  if  they  relinquish 
their  rights  in  favor  of  the  reversioner,  the  case  is  again  brought  back  to  the  normal 
Btate  of  succession,  the  effect  being  to  vest  in  him  a  complete  title. 

The  facts  out  of  which  this  special  appeal  arises  are  briefly 
these.  One  Abi-ram  was  admittedly  the  former  owner  of  the  pro- 
perties which  form  the  subject  matter  of  this  litigation.  He  died 
sometime  before  1235,  leaving  liim  surviving  Jusoda,  his  widow, 
DuUabha,  his  daughter,  and  Ram-nath  and  Shumbboo-nath,sons  of 
his  daughter  Dullabha.  That  after  his  death,  Jusoda,  with  the  consent 
of  Dullabha,  made  a  gift  of  these  properties  to  her  grandsons  Shum- 
bhoo-nath  and  Ram-natb.  That  on  the  27th  of  Bysack  1235,  14 
anna  share  in  them  was  sold  to  the  Defendant's  ancestor  by  Ram- 
nath  and  Shumbhoo-nath.     That  subsequently  on  the  9th  of  Magh 


•  See  Vyavasthd  Darpana  ( 2ud  Ed.)  p.  123. 
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1249,  the  remaining  2  anna  share  was  similarly  sold  to  the  defen- 
dant's ancestor  by  Shumbhoo-nath  and  the  widow  of  Ram-nath,  who 
had  died  in  the  meantime.  That  subsequent  to  this,  the  remaining 
son  of  Dullabha,  viz.,  Shumbhoo-nath,  also  died,  and  last  of  all 
DuUabha  herself  dying  in  Assin  1274,  the  plaintiffs  have  become  en- 
titled to  the  properties  in  dispute  by  right  of  inheritance  as  heirs  to 
the  original  owner  Abi-ram.  Upon  these  facts  both  the  courts  be- 
low have  decreed  the  plaintiff's  claim,  with  the  exception  of  a  small 
portion  of  a  certain  talook  which  has  been  held  to  have  been  lost  to 
the  plaintiffs,  by  the  provisions  of  Section  2  of  Act  VIII,  of  1859. 

The  defendants  have  preferred  this  special  appeal,  and  the  fol- 
lowing grounds  have  been  urged  :  — 

lat — That  the  Lower  Courts  should  have  dismissed  the  plain- 
tiff's claim  as  barred  by  limitation. 

2nd.— That,  upon  the  facts  found,  the  Lower  Courts  should 
have  held  that  the  gift  by  Jusoda  with  the  consent  of  Dullabha 
created  an  absolute  right  in  the  disputed  properties  in  her  grand- 
sons Ram -nath  and  Shumbhoo-nath. 

Srd. — The  sale  by  the  daughter  Dullabha  conjointly  with  the  re- 
versionary heirs  transferred  the  whole  proprietary  right,  and  the 
purcha.ser  by  such  transfer  acquired  an  absolute  interest  in  the  dis- 
puted properties. 

The  contention  of  the  special  appellant  raised  in  the  second 
ground  of  special  appeal,  which  I  shall  consider  first,  seems  to  me 
to  be  valid.  The  arrangement  by  which  the  property  in  dispute  was 
made  over  to  Ram-nath  and  Shumbhoo-nath  appears  to  be  legally 
to  amount  to  cession  and  relinquishment  of  their  rights  on  the  part 
of  Jusoda  and  Dullabha  in  favor  of  reversionary  heirs.  The  Lower 
Courts  speak  of  it  as  a  gift  of  the  life  estate  of  Jusoda,  as  if  there 
was  vested  in  some  one  else  the  remainder  of  that  estate.  I  need 
hardly  point  out  that  this  proceeds  from  an  erroneous  assumption  that 
the  widow's  is  mere  life-estate.  Therefore,  the  question  to  be  deter- 
mined is  whether,  according  to  Hind6  Law,  such  cession  and  relin- 
quishment of  the  widow's  rights  in  favor  of  the  reversioner  operates 
to  vest  in  the  latter  a  complete  title.  Upon  the  authorities  it  i^ 
clear  that  it  should  be  decided  in  favor  of  the  reversioner.  All  the 
earlier  cases  upon  the  subject  are  collected  in  the  case  of  Jadu- 
moni  Debea  verau6  Saroda-prosun no  Mookerjea  (Boulnois*  Reports, 
Vol.  n.  39 
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page  121).*  Although  from  an  examination  of  them  there  might  be 
some  ground  for  contending  that  there  was  a  slight  conflict,  yet  an 
examination  of  the  modern  cases  makes  it  quite  clear  that  upon  the 
authorities  the  question  should  be  answered  in  the  affirmative.  (Vide 
page  627  Norton's  Leading  Cases,  part  II,  where  these  cases  are 
quoted).  It  seems  to  me  also  that  this  view  is  quite  in  accordance 
with  the  spirit  and  principles  of  Hindti  Law.  The  succession  of 
females  according  to  Hiud6  Law  is  quite  exceptional,  and  is  not 
founded  upon  the  ordinary  rule  viz,,  that  of  spiritual  benefit.  It  is 
true  that  in  the  case  of  the  widow,  she  confers  some  spiritual  benefit, 
but  if  that  were  the  sole  test  she  would  have  ranked  much  lower 
than  what  she  does  now  :  daughters  confer  no  benefit^  but  they  suc- 
ceed because  their  sons  do.  Thus  it  is  evident  that  succession  of 
females  according  to  Hind6  law  is  not  regular  succession,  and  is  not 
based  upon  the  ordinary  theory  of  spiritual  benefit.  Therefore  if 
they  relinquish  their  rights  in  favor  of  the  reversioner,  the  case  is 
again  brought  back  to  the  normal  rule  of  succession.  For  these  rea- 
sons I  am  of  opinion  that  the  effect  of  the  arrangement  by  which 
Jusoda  and  Dullabha  relinquished  their  right  in  favor  of  Ram-nath 
and  Shumboo-nath  was  to  vest  in  them  at  once  a  complete  title  as 
if  they  had  taken  the  inheritance  direct  from  Abi-ram.  This  being 
so,  the  plaintiff^s  claim  must  fall  upon  this  ground  of  law. 

In  this  view  of  the  case  it  is  not  necessary  to  express  any 
opinion  upon  the  other  grounds  of  appeal.  Therefore  the  result  is 
that  the  special  appeal  will  be  decreed,  and  the  plaintiff's  suit  dis- 
missed with  costs  in  all  the  courts. — S.  W.  R.  Vol.  XXII,  p.  393. 


*  AnU  page.  296. 
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Calcutta,  H.  C.—The  2Qth  of  August  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath  Mitter,  Judges. 

Chowdhry  Junme-joy  Mullick,  ( Defendant, )  Appellant, 

versus 
Ras-moyee  Dassee,  ( Plaintiff, )  Respondent. 

A  Hiodti  widow  has  full  right  to  alienate  any  portion  o£  the  estate  in  her  poBsession, 
if  the  benefit  of  her  husband's  soul  requires  such  a  sacrifice,  even  though  the  act 
by  which  that  benefit  is  to  be  secured  is  to  be  performed  by  a  male  member  of  the 
family. 

Mitter,  J. — This  was  a  suit  instituted  by  the  plaintiff,  now  re- 
spondent before  us,  to  recover  possession  of  certain  movable  and 
immovable  properties  described  in  the  plaint.  The  case  set  up  by 
the  plaintiff  was,  that  the  properties  sued  for  by  her  were  held  and 
owned  by  her  father,  the  late  Gudha-dhur  Roy ;  that  on  the  demise 
of  her  father  without  male  issue,  his  whole  estate,  real  and  personal, 
devolved  upon  her  mother,  Sreemuttee  Doyee  as  his  next  heir  and 
successor;  that  on  the  death  of  her  mother  which  took  place  on 
the  19th  of  fihadro  1273,  the  plaintiff  as  the  only  heir  and  represen- 
tative of  her  father  wanted  to  take  possession  of  the  estate,  but  that 
she  was  opposed  by  the  defendants  in  the  cause  under  color  of  vari- 
ous titles  alleged  to  have  been  created  in  their  favour  by  the  said 
Sreemuttee  Doyee.  The  cause  of  action  was  stated  to  have  arisen 
on  the  14th  of  May  1866,  the  date  when  this  opposition  was  alleged 
to  have  been  offered.  The  Principal  Sudder  Araeeu  of  Midnapore, 
Baboo  Nobin  Kishen  Paulit,  has  given  a  decree  to  the  plaintiff  in 
respect  of  a  portion  of  her  claim,  and  the  present  appeal  has  been 
accordingly  preferred  by  the  defendant  Chowdhry  Junme-joy  Mul- 
lick. 

With  reference  to  the  purchase  made  from  the  mother  of  the 
plaintiff,  the  appellant  contends  that  she,  the  plaintiff,  was  a  con- 
senting party  to  the  alienation  ;  and  further,  that  independently  of 
such  consent,  there  was  a  valid  necessity  to  support  it. 

The  appellant  has  shown  by  good  and  satisfactory  evidence  that 
the  plaintiff's  mother  had  occasion  to  defray  the  expences  of  the 
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8rddh  of  her  husband's  mother ;  and  that  it  was  for  the  purpose  of 
raising  funds  on  account  thereof  that  the  sale  in  question  was  made. 

The  Principal  Sudder  Ameen  entirely  forgets  the  position  which 
a  Hindii  widow  occupies  with  reference  to  the  estate  of  her  deceased 
husband.  This  position  is  clearly  laid  down  in  the  Ddya-Wiaga, 
page  182.  ''For  women  the  heiitage  of  their  husbands  is  pro- 
nounced applicable  to  use.  Let  not  women  on  any  account  make 
waste  of  their  husbands'  wealth."  The  word  ''  waste"  is  expressly 
defined  to  mean  *^  expenditure  not  useful  to  the  owner  of  the  pro- 
perty." It  is  clear,  therefore,  that  the  mother  of  the  plaintiff  had 
full  right  to  alienate  any  portion  of  the  estate  in  her  possession,  if 
the  benefit  of  her  husband's  soul  required  such  a  sacrifice,  even 
though  the  act  by  which  that  benefit  was  to  be  secured  was  to  be 
actually  performed  by  a  male  member  of  the  family.  It  is  a  mis- 
take to  suppose  that  she  holds  the  estate  in  trust  for  the  benefit  of 
the  next  heir  of  her  husband,  and  such  an  heir  has  no  right  to  con- 
test the  validity  of  an  alienation  that  has  been  made  for  the  spiri- 
tual welfare  of  the  deceased  owner  himself.  Now,  the  performance 
of  the  81'ddh  of  his  mother  was  a  matter  of  the  utmost  importance 
to  the  manes  of  the  plaintiff's  father  ;*  and  whoever  might  have  per- 
formed it,  the  plaintiff's  mother  was  fully  justified  in  raising  funds  for 
such  performance.  The  mother  of  the  plaintiff,  therefore,  was  bound 
in  duty  to  raise  funds  for  the  arddh,  whoever  might  have  performed 
it ;  and  by  raising  funds  for  this  purpose  she  was  using,  and  not 
wasting,  the  property  within  the  meaning  of  the  definition  above 
pointed  out. 

All  that  the  appellant  was  bound  to  show  was  that  he  bad 
made  reasonable  enquiries  about  the  existence  of  the  alleged  neces- 
sity, and  that  it  was  a  necessity  sanctioned  by  the  Uindili  law.  The 
appellant  has  given  ample  evidence  to  prove  this  part  of  his  caae^ 
and  there  is  literally  no  evidence  produced  by  the  plaintiff  to  rebut 
it.— S.  W.  R.  Vol.  X,  p.  309. 

*  See  Ante,  page  122. 


Chap,  ii.]  WIDOW'S  SUCCESSION,  &c.  309 

Calcutta,  H.  C.  A.— The  lith  of  June,  1871. 

Present : 

The  Hou'ble  F.  B.  Kemp  and  F.  A.  Glover,  Judges. 

Special  Appeals  from  a  decision  passed  by  the  Subordinate 

Judge  of  Oya. 

Case  No.  2691  of  1870. 
Lalla  Gunput  Lall  and  others,  (Plaintiffs,)  Appellauts, 

versus 
MussUMMAT  TooRUN  EooNWUB  and  others,  ( Defendants, ) 

Respondents. 

Oase  No.  2694  of  1870. 

Chumun  Lall,  (one  of  the  Defendants,)  Appellant, 

versus 
Lalla  Gunput  Lall  and  others,  (  Plaintiffs, )  Bespondents. 

The  trddh  of  the  widow's  husband,  the  marriage  of  his  daughter,  the  maintenance  of 
his  grandsons,  and  the  payment  of  the  husband's  debts  are  admitted  l^  Hindtk  law 
as  legitimate  grounds  of  necessity  for  alienations.* 

KeTTip.  J. — The  main  ground  and  the  ground  upon  which  we 
think  that  we  ought  to  remand  the  case  is  contained  in  ground  No.  4, 
namely,  **  that  the  Lower  Appellate  Court  seems  to  have  erro- 
neously held  that  there  is  no  evidence  of  legal  necessities,  and  the 
reasons  assigned  by  it  for  invalidating  your  petitioner's  deed  of  sale 
are  wrong  in  law."  The  first  Court,  a  Hindti  Officer,  in  a  very  ela- 
borate decision,  found  that  the'alieuation  by  the  widow  was  for  pur- 

*  In  Kashi-nath  Basak  and  another  venus  Hara-sundari  Dasi  and  another,  in  the 
Pri?y  Council,  Lord  Giffurd,  after  reviewing  the  opinions  of  the  different  Pandits, 
obeerves  m  follows  : — 

"  The  result,  as  it  appears  to  me,  of  these  different  opinions,  is  this  :  that  they  all 
agree,  as  I  have  already  stated,  that  the  widow  Hara-sundari  Dasi  is  entitled  to  absolute 
possession  :  that  she  has,  for  certain  purposes,  a  dear  authority  to  dispose  of  her  hus- 
band's property ;  she  may  do  it  for  religious  purp«>ses,  including  dowry  to  a  daughter, 
and  making  gifts  and  donations  to  the  husband's  family ;  but  they  differ  in  this  :  the 
Court  Pandits  say  that  if  she  alienates  the  property  for  other  purposes,  without  the  con- 
sent of  the  husband's  relations,  it  would  be  invalid ;  the  others  say  that,  though  she 
would  incur  moral  blame,  if  applied  for  purposed  not  allowed,  yet  the  act  would  be 
valid  as  against  the  relations  of  the  husband  ;  in  that  roHpect  the  four  pandits  differ  from 
the  pandits  of  the  Court,  founding  their  opinion  upon  the  doctrines  contauied  in  the 
JUUndkara  and  Chintd-mani  which  were  not  overruled  by  the  Dd^Orbhdffa  and  IMjra- 
taUwiL'*    See  VyavatUid  Darpana  (2nd  Ed.)  pp.  97  and  149. 
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poses  allowable  bj  the  HindA  Law.    He  finds  that  the  sur-i-peAgee 
made  by  the  hnsbaad  of  the  widow,  the  common  ancestor  of  the 
parties,  Khoob  Lall,  was  paid  off  by  the  widow ;  that  the  8radh  of 
Khoob  Lall  was  performed  by  her ;  that  the  marriage  expenses  of 
Bal  Koonwur,  daughter  of  Khoob  Lall^  were  provided  by  the  widow ; 
that  the  miuntenance  of  the  other  plaintiffs  was  also  provided  for 
by  the  widow  as  well  as  the  marriage  of  their  children ;  and  that  all 
the  disbarsements  on  the  above  accounts  had  to  be  provided  for  by 
loans  raised  by  the  widow  from  the  defendants.     He  also  found  that 
the  plaintiflb  are  living  in  commensality  with  the  widow  and  are 
colluding  with  her  in  order  to  render  her  acts  not  binding  upon 
them  beyond  her  life-time    The  first  Court  shows  very  distinctly 
that  in  the  litigation  which  took  place  between  the  widow  and  the 
ticca-dar,  Rewut  Sahoo,  the  widow  had  to  institute  proceedings  in  the 
Fouzdary  Court  before  she  could  get  rid  of  the  ticcadar ;  that  these 
proceedings  were  appealed  to  the  Sessions  J  udge,  and  that  the  widow 
did  not  get  possession  except  on  the  footing  that  she  was  first  to  re- 
pay the  amount  of  the  zur-i-peahgee  advanced  by  the  ticcadar ; 
then  there  was  a  suit  in  the  Civil  Court  by  the  ticcadar  against  the 
widow,  although  that  suit  was  dismissed ;  and  he  found  also  that  the 
widow  had  herself  to  sue  the  ticcadar  in  the  Civil  Court,  and  that 
there  were  expenses  incurred  by  the  widow  on  that  account,  and  al- 
though she  got  her  costs  in  that  suit  still  there  were  many  expenses 
incurred  in  excess  of  the  costs  which  the  Court  awarded  to  her. 

This  elaborate  and  careful  decision  of  the  first  Court  is  disposed 
of  by  the  Lower  Appellate  Court,  a  Mahomedan  Officer,  in  as  many 
words  as  there  are  pages  in  the  first  Court's  decision. 

The  Subordinate  Judge  finds  that  because  the  widow  got  her 
costs  in  the  litigation  with  the  ticcadar  awarded  to  her,  it  is  absurd 
to  say  that  she  incurred  any  costs  of  her  own  in  those  suits.  He  also 
finds  that  any  other  necessity  has  not  been  proved  because  the  Moon- 
biff  had  proceeded  on  imaginary  grounds.  We  fail  to  see  how  the 
Moonsiff's  grounds  are  imaginary,  for  he  proceeds  on  grounds  admitt- 
ed by  the  Hindti  law  to  be  grounds  of  necessity  for  such  alienations, 
namely,  the  s^^adh  of  the  widow's  husband,  the  marriage  of  his 
daughter,  the  maintenance  of  his  grandsons,  and  the  payments  of 
the  husband's  debts.     All  these  grounds  are  acknowledged  by  the 
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Hindti  law  as  legitimate  causes  for  raising  money  by  a  widow^  and 
they  have  been  found  to  be  proved  by  the  first  Court. 

The  decision  of  the  Subordinate  Judge  is  so  unsatisfactory  that 
we  take  the  case  out  of  his  hands  and  remand  it  to  the  Judge  to 
be  tried  as  an  appeal  from  the  Moonsiff's  decision.  Costs  to  follow 
the  result.— S.  W.  R.,  Vol.  XVI,  p.  52, 

Expenses  incurred  by  the  widow  of  a  Hindti  for  the  marriage 
of  a  daughter  are  recoverable  from  his  estate. — Preag-narain  v. 
Ajodhya  Persaud  and  others. — Sel.  S.  D.  A.  Rep.  Vol.  VII,-p.  513. 

Hindti  Law  does  not  regard  '^  pious  purposes^'  as  the  only  '*  ne- 
cessary purposes"  which  justify  alienation  of  inherited  property  by 
EQndii  ladies.  Self  maintenance,  discharge  of  just  debts,  protection 
or  preservation  of  the  estate,  may  be  regarded  as  such  '^necessary 
purposes"  also. — Soorjoo  Persavd  v.  Rajah  Krishna  Peraaud  Baha- 
door  Sofeie.— N.  W.  R.  Vol.  I,  Part  I,  p.  49. 

A  widow  may  alienate  houses  and  real  property  inherited  from 
her  husband,  provided  it  be  for  paying  his  debts  or  defraying  his 
funeral  expenses,  or  for  any  other  good  and  religious  object,  but  al- 
ways with  the  reservation  of  any  rights  possessed  by  any  other 
persons  in  the  same. — ZuX^Tn^^-ram  and  others  v.  Khooshalee  a,ui 
another. — Borr.  Rep.  Vol.  I,  p.  412.— Mori.  Dig.  Vol.  I,  p.  285. 


Privy  Council.*— r/ie  Uth  and  liihof  December,  1867. 

Cavaly  Vencata  Narrainapah,  Appellant  ; 
And  the  Collector  of  Masulipatam,  Respondent. 

a,  made  advanoes  to  a  Hindti  widow  in  poasesaion,  which  were  aecufed  by  a  mortgage 
on  the  immoTable  estate  of  her  late  huaband,  and  the  advancea  were  applied  by  her 
to  purpoaea  for  which  she  had  power  by- the  Hindti  law  to  charge  or  alienate  her 
Husband's  estate,  without  his  heirs'  consent  Held,  that  A,  was  entitled  as  against 
the  Crown,  who  took  the  estate  by  escheat  on  the  death  of  the  widow  for  want  of 
heirs,  to  possession  of  the  estate  under  the  mortgage^  as  security  for  the  amount 
advanced  and  interest,  subject  to  the  equity  of  redemption  by  the  Crown. 


*  Present : — ^Members  of  the  Judicial  CammiUee. — ^The  Master  of  the  Rolls  ( The 
Right  Hon.  Lord  Romilly),  the  Right  Hon.  Sir  Jamee  V^illiam  ColTile,  the  Right  Hob. 
Sir  Edward  Vaughan  Williams,  and  the  Right  Hon.  Sir  Riohaixl  Torin    Kindersler 
Assessor  :*r-Tbe  Right  Hon.  Sir  Lawrence  Peel. 
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This  is  the  third  appeal  to  Her  Majesty  in  Council  in  this  un- 
fortunate case.  On  the  first  it  was  determined  that  the  Crown, 
which  is  represented  by  the  Respondent,  was  entitled  to  the  zemin- 
dary  in  question  by  escheat,  subject  to  whatever  interest  the  Appel- 
lant might  have  acquired  therein  by  virtue  of  the  transactions 
between  his  late  father  and  Veregondah  Lutchmi-devarnmah,  the 
widow  of  the  last  zemindar.  The  order  in  Council  made  on  the 
second  appeal,  which  bore  date  the  6th  of  January,  1862,  amongst 
other  things,  declared,  that  the  Crown,  taking  by  escheat,  had  the 
same  right  to  impeach  the  alienation  of  the  widow  which  the  next 
heirs  of  the  husband  ( if  such  there  had  been  )  would  have  had ; 
and  that  the  Appellant,  then  the  Respondent^  was  entitled  to  a 
charge  upon  the  estate,  and  to  be  paid  and  satisfied  thereout,  the 
full  amount  of  all  such  of  the  advances  ( if  any )  made  by  his 
father  to  the  widow,  as  were  made  for  purposes  for  which,  according 
to  the  Hindu  law,  she  would  have  been  entitled  to  alienate  the  es- 
tate against  the  next  heirs  of  her  husband,  in  so  far  as  she  had  no 
other  estate  of  her  husband  to  answer  such  purposes,  — and  by  the 
same  order  the  cause  was  remitted  to  the  Sudder  Dewanny  Adawlut 
of  Madras. 

The  High  Court  sent  down  the  issues  so  directed  for  trial  in 
the  Zillah  Court.  The  judgment  of  the  CivilJudge  (Mr.  Elliot) 
states  very  carefully  the  facts  which  he  found  to  have  been  proved 
before  him,  and  came  to  the  following  conclusions : — First,  that  the 
alienation  by  the  widow  was  for  legal  purposes  sanctioned  by  the 
Hindfi  law,  and  that  the  right  of  the  Crown,  as  next  heir  of  the 
husband,  was,  therefore,  actually  defeated  by  the  Razi-namah;  se- 
condly, that  the  sums  due  for  such  advances  amounted  in  April,  1838, 
to  Rs.  48,614-13-6,  the  balance  of  the  account  then  adjusted  and 
settled;  and  thirdly,  that  the  zemindar,  the  late  husband  of  the 
widow,  died  possessed  of  no  property  available  for  any  purpose,  save 
and  except  the  estate  in  dispute,  which  at  bis  death  was  not  unin- 
cumbered. 

The  decree  of  the  High  Court  made  on  appeal  from  this  jud<y- 
ment,  declared  that  the  right  of  the  Crown  to  take  by  escheat  was 
not  defeated  by  the  Razi-namak  ;  that  from  the  death  of  the  zemio- 
dar  in  1810  up  to  1813  advances  were  made  to  the  widow  by  the 
Appellant's  father  for  purposes  for   which,  according  to  the  Hindfi 
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law,  the  widow  would  have  been  entitled  to  charge  or  alienate  the 
estate  as  agiaiost  the  next  heirs  of  the  husband. 

Against  this  decree  the  present  appeal  has  been  brought ;  and 
their  Lordships  have  now  only  to  inquire  what  facts  must  be  taken 
to  have  been  proved  on  the  trial  of  the  issues  directed  by  Her 
Majesty's  Order  in  Council  of  the  6th  of  January,  1862,  and  what 
conclumons  ought  to  be  deduced  from  them. 

That  the  zemindar,  the  husband  of  the  widow,  died  in  debt, 
and  left  little  or  nothing  except  the  zemindary  in  question^  is  un- 
disputed. It  seems  to  be  also  admitted  that  the  gross  annual  reve- 
nue of  the  zemindary  was  on  the  average,  little^  if  at  all,  in  excess  of 
Bs.  10^000,  that  the  Peishkush,  or  Qovemment  revenue,  was  up- 
wards of  Bs.  4,000,  and  that  the  balance  was  not  much  more  thaa 
would  cover  the  zemindary  and  other  expenditure  of  the  widow. 
The  probability,  therefore,  of  her  getting  out  of  debt,  if  she  ever 
found  herself  in  debt  to  a'  considerable  amount,  was  exceedingly 
small. 

Again,  it  is  provedi  that  the  pecuniary  transactions  between  the 
late  zemindar  and  the  uncle  and  father  of  the  Appellant  (  who  were 
first  cousins  of  his  wife  )  began  before  the  year  1804.  If  this  be 
so,  we  have  it  established  that  in  1810,  when  the  widow  came  into 
possession,  her  late  husband  was  indebted  to  the  Appellant's  uncle, 
Kavali  Seethiah,  in  a  sum  exceeding  Rs.  20,000,  and  that  she  had 
to  borrow  from  him  a  further  sum  amounting  to  about  Rs.  3,200,  in 
order  to  defray  the  expenses  of  her  husband's  obsequies,  and  perhaps* 
also  for  other  purposes.  That  the  debt  so  due  to  Kavali  Seethiah  was 
transferred  to  the  Respondent's  father  on  the  15th  of  April,  1811, 
is  proved  by  Exhibit,  No.  XVI. 

The  High  Court  has  held,  that  the  only  other  advance  estab- 
lished to  their  satisfaction  is  that  of  Rs.  1,033-3-3,  paid  for  Peishkush 
in  1828.  And  their  Lordships  will  accept  that  finding  as  correct^ 
though  there  is  undoubtedly  some  evidence  of  other  advances  of  the 
like  nature. 

The  widow  is  shown  to  haviel  succeeded  to  the  zemindary,  en- 
cumbered with  debts  which  she  had  no  means  of  discharging,  ex- 
cept the  income ;  that  is  admitted  to  have  been  in  ordinary  years 
little  more  thaa  sufficient  to  pay  the  Government  revenue,  and  pro- 
vide for  the  expenses  of  her  establishment  and  family. 
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They  do  not  agree  with  the  findiDg  of  the  Zillah  Judge,  that 
the  title  of  the  Crown  was  absolutely  defeated  by  the  Razt-namah 
of  the  5th  April,  1841.  They  do  not  think  that  the  Crown  is  bound 
by  that  document^  or  by  the  judgmeut  of  the  20th  of  March,  1839^ 
on  which  it  was  founded. 

The  result  is,  that  their  Lordships  must  humbly  recommend  Her 
Majesty  to  reverse  the  decree  of  the  High  Court,  and  to  declare, 
that  on  the  20th  of  Aprils  1838,  there  was  due  from  the  widow  to 
the  father  of  the  Appellant  in  respect  of  advances  for  which  she  would 
have  been  entitled  to  alienate  the  estate,  as  against  the  next  heirs 
of  her  husband,  if  such  there  had  been,  the  sum  of  Rs.  48,611-13-6 ; 
that  sum  was  duly  charged  upon  the  estate  by  the  mortgage  of 
the  20th  of  April,  1838 ;  and  that  accordingly  the  Appellant  is  now 
entitled  to  hold  the  zemindary  against  the  Crown  as  a  security  for 
so  much  of  the  said  sum  and  of  the  interest  thereon  as  now  remains 
unpaid.  This  declaration  is  fatal  to  the  Respondent's  claim  to  im- 
mediate possession  of  the  zemindary ;  but  it  will  leave  an  equity  of 
redemption  in  the  Crown. — Moore's  India  Appeals^  Vol.  XI^  p.  619. 


Calcutta,  S.  D.  A The  15th  of  July,  1847. 

MussUMMAT  Oma  CflOWDHURAiN  and  Qopi-NATH  RoY,  Appellants, 

versus 
MussuMMAT  Indra-Mani  Chowdhurain  and  others. 

A  Hindd  widow  can  alienate  lands  to  pay  her  husband's  debts  without  cooaent  of 
heirs,  and  such  sale  even  without  possession  is  valid. 

Plaintiffs  declare  that  they  succeeded  in  getting  a  decree  against 
Subhaddra's  husband  Jiban-Krishna  Babu,  for  Rupees  57,599-7-5, 
that  after  his  demise  she,  in  lieu  of  that  debt,  executed  a  bill  of 
sale  on  the  17th  Ashar  1249,  and  sold  certain  estates  of  her  husband, 
which  defendants,  on  the  pretext  of  bendmi  deeds  alleged  to  have 
been  executed  by  Jiban-Krishna  in  their  favor,  withhold  from  plain- 
tiflfs,  plaintiffs  pray,  therefore,  for  possession  and  wasilat 

In  appeal,  several  pleas  were  urged  for  Appellants,  of  which 
the  third  is,  that  the  sale  to  them,  on  which  plaintiffs  claim,  is  ille- 


Chap.  ii.  ]  WIDOW'S  SUCCESSION,  iko.  315 

gal  according  to  HiDdii  Is^w ;  the  widow,  who  sold  to  them,  having 
no  power  to  alienate  property  inherited  from  her  husband.  Fourth, 
the  sale,  with  respect  to  the  two  properties  in  question,  is  illegal, 
because  the  seller  was  not  in  possession.  Fifth,  the  decree  for  the 
amount  of  which  the  estates  were  sold^  was  collusive,  and  conse- 
quently the  sale  is  invalid.  Sixth,  the  sale  and  gift  of  Appellants 
were  bond  fide  real  transactions,  and  not  fictitious,  and  therefore 
should  be  upheld. 

On  the  part  of  respondents  it  was  argued  that^  the  sale  having 
been  made  to  pay  her  husband's  debts,  by  the  widow,  was  perfectly 
l^;aL  The  parties  were  Hindis,  and  according  to  the  Shdatra,  a 
sale  even  without  possession  is  valid.  There  was  no  collusion.  The 
plaintifiEs  had  obtained  a  decree  against  the  widow's  husband,  which 
he  appealed  and  died.  The  widow  then  withdrew  the  appeals  and 
sold  the  estate  to  avoid  heavier  liabilities  from  continuing  to  contest 
the  demand.  And  that  the  sale  and  gift  of  Appellants  have  been 
clearly  fictitious  and  fraudulent  to  evade  demands,  and  therefore 
were  properly  declared  invalid  by  the  Principal  Sudder  Ameen. 

On  the  third  plea,  the  following  question  was  put  to  the  pandit 
of  the  Court :  ^  Have  Hindu  widows  the  power  to  alienate  the  whole 
of  the  landed  property  inherited  from  their  husbands,  for  payment 
of  their  husband's  debts,,  without  the  consent  of  the  next  heirs  to 
the  said  property,  relatives  of  the  husband  t 

To  which  the  pandit  answered  :  A  Hindti  woman,  who  has  in- 
herited the  property  left  by  her  husband,  may  alienate  the  whole  of 
it  to  pay  his  debts,  because,  so  inheriting  her  husband's  property, 
she  is  bound  to  pay  his  debts." 

The  pandit  refers  for  his  authority  to  Ndrada  Muni,  as  stated 
in  the  Digest  of  Jagan-ndtha,  and  to  be  found  in  Ciolebrooke's  tran- 
slation, ( pp.  315  and  316,  volume  I. )  'If  the  assets  of  the  hus- 
band have  been  received  by  the  wife,  she  must  pay  the  debts.'  And 
again :  '  and  so  must  a  debt  be  paid  by  a  childless  widow,  who  has 
accepted  the  care  of  the  assets,  even  though  she  have  not  accepted 
the  burden  of  the  debts,  for  she  is  successor  to  the  estate.'* 

The  fourth  plea  is  utterly  untenable  under  the  Hindd  law,  as 
is  evident  from  the  whole  tenor  of  the  law  on  rescission  of  sale,  laid 

*  ThiB  however  is  not  the  tranalatioii  of  the  text  of  Ndradii  Muxki,  bat  of  Jasan- 
atftha'i  comment  (hereon.    See  Coleb.  Dig.  Vol.  I  pp.  315,  816. 
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donvD  in  the  Digest  of  Jagan-n&tha,  especii^ly  the  two  texts  of  Nil- 
rada  cited  therein  (  pp.  317  and  318,  volume  JI,  Colebrooke's  tran- 
slation J  ''when  a  vendible  thing,  sold  for  a  just  pricoj  is  not  deli- 
vered to  the  purchaser,  this  is  called  non-delivery  of  a  thing  sold,  a 
title  of  a  judicial  procedure.'"  And  again :  *'  He  then,  who  having 
sold  vendible  property  for  a  just  price,  delivers  it  not  to  the  buyer 
shall  be  compelled,  if  it  be  immovable,  to  pay  for  any  subsequent 
damage,  as  the  loss  of  a  crop  or  the  like ;  and,  if  movable,  for  the 
use  and  profits  of  it.'^  Here  are  express  penalties  for  non-delivery 
but  not  a  word  about  invalidity  on  that  account. 

The  fifth  plea  is  one  which  cannot  be  adduced  by  Appellants, 
as  they  are  not  heirs,  and  cannot  call  in  question  the  propriety  and 
honesty  of  the  acts  of  the  widow. 

The  Court,  therefore,  deeming  the  claim  of  the  Respondents  va- 
lid, and  the  sale  and  gift  of  Appellants  fictitious,  dismiss  the  appeal 
with  full  costs,  and  affirm  the  decision  of  the  Lower  Court — Sel.  S. 
D.  A.  R.  Vol.  VII,  p.  354. 


Calcutta,  S.  D.  A.— The  Hat  of  June,  1848. 

Preag  Narain,  Appellant, 
vei'sua 
Ajodhya-Pebsaud  and  others.  Respondents. 

The  ezpensea  incurred  by  the  widow  of  a  Hindd  for  the  marriage  of  a  daughter  are 
recoverable  from  his  estate. 

This  case,  instituted  by  the  Appellant  in  Zillah  Fatna  on  the 
second  June  1843,  was  admitted  to  special  appeal,  on  the  10th 
November  1846,  under  the  following  certificate  recorded  by  Mr. 
Charles  Tucker : — 

*  One  Sanik  Ram  died  leaving  a  widow,  Juddo  Bunsee  Kooawur, 
and  one  unmarried  daughter  Parbuttee.  The  widow  borrowed  some 
money  from  the  plaintiff  to  defray  the  expense  attending  the  mar- 
riage of  this  daughter. 

*0n  instituting  a  suit  for  the  recovery  of  the  amount  against 
the  widow  and  nephews  of  Sanik  Ram,  who  succeeded  to  his  estate^ 
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the  lower  Courts  refused  to  give  a  decree  against  the  estate  of  Sauik 
Ram,  but  confined  their  award  to  the  widow  personally,  and  any  pro- 
perty she  might  possess  in  her  own  right. 

'The  marriage  of  unmarried  daughters  is  one  of  the  objects  for 
which  the  Hindu  law  allows  a  widow  to  alienate  a  portion  of  her 
deceased  husband's  estate ;  consequently,  a  debt  contracted  for  this 
purpose,  should  be  a  charge  on  the  estate  of  tlie  deceased,  and  not 
on  the  widow  personally.     Special  appeal  admitted  on  these  grounds.' 

By  the  Court  (Mr.  Tucker,  Sir  R.  Barlow,  and  Mr.  Hawkins : ) 

With  reference  to  what  is  set  forth  in  the  above  certificate,  we 
amend  the  decisions  of  both  the  lower  Courts,  and  decree  against  the 
estate  of  Sanik  Ram  against  which  the  Appellant  is  at  liberty  to 
take  out  execution  in  satisfaction  of  this  decree. — Sel.  S.  D.  A.  Rep. 
Vol.  VII,  p.  513  ( New  Ed.  p.  602  ). 

By  the  Mitdkshard  law  alienation  without  consent  of  heirs  being 
unlawful  but  under  necessity,  a  transfer  by  mortgiKge,  made  to  clear 
off  old  debts  and  pay  for  a  marriage,  was  held  to  have  been  under 
sufficient  urgent  case. — Sheo  Suhae  Singh  and  others  v.  Oohind 
Roy  and  others. — S.  D.  A.  Decis.  for  1859,  p.  376. 

Sale  of  a  portion  of  her  deceased  husband's  property  by  a  Hind6 
widow,  ostensively  to  pay  his  debts,  and  to  defray  other  expenses 
for  which  the  Hind6  law  permits  alienation  by  a  widow,  upheld  on 
proof  as  regards  some  of  the  debts — and  on  presumption  as  regards 
the  others,  that  they  were  incurred  by  the  husband, — and  in  the 
absence  of  proof,  that  the  sale  proceeds  were  otherwise  appropriated. 

The  purchaser  is  not  required  to  prove  actual  appropriation  of 
the  proceeds  to  the  ostensible  purpose. — Baboo  Hurriah  Chunder 
Roy  V.  Nund  Lall  DvM  and  after  his  death  Oobind  Chunder  DvM. — 
S.  D.  A.  Decis.  for  1852,  p.  259. 

A  sale  by  a  Hindd  for  a  just  debt,  made  in  conformity  with  the 
Hind6  law,  and  with  the  consent  of  the  reversioner  may  be  vi^id,  al- 
though the  debt  creating  the  necessity  for  the  sale  was  a  debt  not 
of  the  ancestor's  time,  but  of  the  widow's  own  contracting.-^SAoo- 
hhankiiree  Doaaee  for  self  and  as  guardian  of  Gopaul  Chunder  Boae, 
minor,  v.  Chand-monee  Doasee  and  others, — S.  W.  B.  Vol.  VII,  p.  335. 

A  widow  is  liable  under  a  decree  for  ancestral  dehtB.-^Sita/ram 
Ley  V.  Ranee  Proaunno-moyee  Z>ebia.— &  W.  R.  Vol.  IV,  p.  38. 
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Madras,  H.  C,—The  27ih  of  June  1863. 

Nama-siyIta  Chetti  versus  Siva-gami,  and  others. 

The  widow  of  an  undivided  Hindd  has  no  right  to  sell  his  property  for  payment  of  his 
debtSy  eyen  though  it  be  self^acquired.* 

Judgment : — Tliis  was  a  suit  by  the  plaintiff  as  an  undivided 
brother  of  the  second  defendant,  and  of  the  deceased  husband  of  the 
first  defendant,  to  recover  two-thirds  share  of  a  house  said  to  have 
been  illegally  sold  by  the  first  defendant  to  the  third. 

The  lower  Courts  upheld  the  sale  in  question,  and  dismissed  the 
plaintiff's  claim,  on  the  ground  that  the  house  was  the  self-acquired 
property  of  the  first  defendant's  husband,  and  that  the  sale  was 
made  by  the  widow,  the  first  defendant^  for  the  purpose  of  paying 
her  husband's  debts. 

We  consider  it  clear  that  the  ground  on  which  the  lower  Courts 
have  decided  this  case  are  untenable  in  point  of  law.  The  brothers 
being  undivided,  it  is  manifest  that  on  the  death  of  one  of  their 
number  the  widow  had  no  right  to  deal  with  his  property  whether 
self-acquired  or  not;*  and  the  sale  is  consequently  invalid. — Mad. 
H.  C.  Rep.  Vol.  I,  p.  374. 

A  widow  has  full  power  over  the  effects  of  her  husband  so  long  as 
she  does  not  contract  a  second  marriage.  And  where  a  widow  bad 
appropriated  such  property  to  the  payment  of  the  debts  of  her  deceased 
husband,  and  to  the  expenses  incidental  to  his  funeral  rites,  through 
the  instrumentality  of  the  mukaddams  or  Patels  of  their  cast^  pre- 
viously to  her  contracting  a  second  marriage,  and  the  heir  of  her 
deceased  husband  claiming  the  property  from  the  Mukaddams^  as 
reverting  to  him  on  her  contracting  a  second  marriage,  was  non-suit- 
ed, as  it  was  shown  by  them  that  the  property  had  been  legally  ap- 
plied as  aforesaid  by  the  directions  of  the  widow,  and  it  did  not  ap- 
pear to  have  remained  in  their  hands,  or  to  have  expended  for  their 
use.  Bhoola  Khooaha  v.  Shiv-lall  Kooher  and  others. — Borr.  Rep. 
Vol.  II,  p.  264.     Vide  Mori.  ( New  Series )  Dig.  Vol.  I,  p.  285. 


*  This  deciiion  seems  to  be  opposed  to  the  foregoing  decisions,  especially  the  PHvy 
Coundrs  Decision  in  Katama  Natchear  v.  Rajah  of  Siya-gunga  which  is  quite  in  accord- 
ance with  Hind6  law.  See  ante  p,  244. 
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A  sale  by  a  Hind6  widow  of  land  iDfaerited  by  her  from  her 
husband  is  valid  only  when  made  of  necessity^  and  for  certain  pur- 
poses.— Ranga-swami  Ayyangdr  v.  Vanjulatd/mmdl  and  others. — 
Mad.  H.  C.  R.  Vol.  I,  p.  28. 


Calcutta,  S.  D.  A.-^The  7th  of  April,  1859. 

H.  T.  Raikes  and  A.  Sconce  Esq.,  Judges,  and  Q.  Lock  Esq.^ 

Officiating  Judge. 

Sree  Nath  Roy  ( plaintiff)  Appellant, 

versus 
Ruttun-mala  Chowdhrain  and  others  ( Defendants)  Respondents. 

This  case  was  admitted  to  special  appeal  by  Messrs. 
C.  B.  Trevor  and  H.  V.  Bayley. 

The  subject  of  this  suit  ia  the  validity  of  a  talooikdaree  pettah  granted  by  the  mother 
of  plaintiff,  a  Hindti  widow,  before  she  had  adopted  the  plaintiffl 

Both  the  lower  CourtB  affirmed  the  poUah,  and  dismined  the  suit ;  and  a  apeeial  appeal 
haying  been  admitted  on  two  grounds^  it  was  held  with  reference  to  the  second,  that 
the  danger  of  losing  the  whole  estate  by  a  sale  for  arrears  of  revenue,  and  the  limi^ 
ted  and  encumbered  resources  of  the  widow,  which  together  were  held  to  justify  the 
widow  in  seeking  relief  by  the  creation  of  the  defendant's  taloak,  furnish  grounds  of 
legal  necessity  within  the  contemplation  of  the  law. 

The  plaintiff  alleges  that  Unnopoomay  his  adoptive  mother^ 
granted  to  the  defendant  a  Meerasee  taloohdaree  pottah  dated  13th 
of  Assaurh  B.  S.>  but  that  he  now  sues  to  set  it  aside  as  invalid 
under  the  Hindii  law. 

The  Principal  Sudder  Ameen  and  the  Judge  have  held  that  the 
transfer  was  valid  under  the  Hindii  law. 

Raikes  J. — The  Judge's  finding  is>  that  the  loan  to  the  widow 
benefited  the  heir,  who  succeeded  her,  by  saving  the  estate,  and  that 
the  lease  is  valid^  as  no  other  resources  are  shown  to  have  been 
available. 

Elberling  in  his  treatise  on  inheritance^  has  collated  all  the 
authorities  on  this  subject^  and  at  page  73,  Section  GLXY,  he  refers 
to  them.     ''The  widow  is  in  her  right  as  wife  entitled  to  enjoy  the 
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property  of  her  deceased  husband,  aod  as  heir  is  bound  to  apply  it  for 
his  spiritual  benefit  Qeuerally  she  can  not  make  gifts  of  or  seU,  or 
mortgage,  the  property,  because,  after  her  death,  the  property  is  to 
go  to  the  next  heir  of  her  husband.  When  a  sale  or  mortgage  be- 
comes necessary  for  any  indispensable  duty,  religious  or  secular,  or 
for  her  maintenance,  it  is  valid,  because  duties  must  be  performed, 
and  she  has  a  right  to  her  maintenance  out  of  the  property/' 

Doubtless,  for  obvious  reasons,  the  Hindu  law  could  not  speci- 
fically provide  for  a  case  of  Government  sale ;  but  it  is  not  consistent 
with  Hindii  law  that  the  widow  should  passively  allow  the  estate 
of  her  husband  to  be  swept  away,  when  the  sacrifice  of  a  small  por- 
tion of  it  would  preserve  the  greater  part,  and  the  act  of  sale  or 
mortgage  would  apparently  come  within  the  line  of  seculiar  duty 
imposed  upon  her,  and  render  valid  any  such  alienation  indepen- 
dent of  the  precedent  mismanagement  which  may  have  caused  the 
necessity.  If,  then,  the  alienation  be  in  proportion  to  the  Oovem- 
ment  demand,  and  the  lender  be  able  to  show  that  he  used  due 
caution  in  ascertaining  the  apparent  truth  of  the  representations 
made  to  him  regarding  the  jeopardy  of  the  estate,  there  seems 
nothing  in  the  spirit  of  the  Hindu  law  to  prevent  the  recognition  of 
his  rights  against  the  suocessors  to  the  property. 

As  to  the  point  that  the  defendant  was  bound  to  show  th&t  the 
adverse  seasons,  or  some  inevitable  calamity,  had  exhausted  the  pro- 
perty and  brought  it  to  the  hammer,  as  the  only  legal  ground  on 
which  a  charge  of  this  nature  on  the  property  can  be  made  valid 
under  the  Hindd  law,  J  do  not  find  that  in  the  precede)!its  quoted 
from  any  judicial  ruling  on  the  point;  nor  do  they  profess  to  give 
the  precise  authority  under  the  Hindti  law  which  inculcates  this 
peculiar  doctrine.  I  would  rather  say  that  no  such  general  rule  should 
be  laid  down,  but  that,  when  a  mortgagee  seeks  to  enforce  his  lien 
against  property  in  the  hands  of  the  heir  under  circumstances  like 
the  present,  he  must  pfove  that  the  representations  which  induced 
him  to  advance  his  money,  disclosed  such  a  state  of  facts  as  showed 
that  the  maintenance  of  the  widow  was  dependent  on  the  preserva- 
tion of  the  estate,  or  that  the  performance  of  some  duty  enjoinied 
by  the  Hindd  law  justified  the  alienation. 

For  the  above  reasons  I  decline  to  interfere  with  the  Judge's 
decision,  and  would  reject  this  special  appeal,  with  costs. 
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Loch  «/.  said  : — *'  A  Hindii  widow,  having  the  power  to  adopt, 
but  DOt  having  adopted,  sold  part  of  the  hereditary  property  to 
obtain  funds  to  pay  the  Government  revenue  due  from  the  estate, 
and  thereby  preserved  it  from  public  sale.  She  afterwards  adopted 
the  plaintiff,  who  now  seeks  to  set  aside  the  above  sale  on  the 
ground  that  his  adoptive  mother,  having,  at  the  time  of  the  sale, 
only  a  life-interest  in  the  property,  had  no  power  to  alienate;  that 
a  sale  by  a  Hindti  widow  is  only  valid  in  cases  of  necessity  pre- 
scribed by  the  Hindti  law  ;  that  the  present  was  not  such  a  necessity 
as  justified  the  alienation. 

The  decision  of  the  Privy  Council,  in  the  case  of  Hunooman 
Fersaud  Pandey,  has  materially  altered  the  position  of  a  mortgagee 
or  vendee  from  a  Hindti  widow.  It  has  relieved  him  from  much 
responsibility,  and  only  requires  him  to  have  acted  in  good  faith, 
and  to  have  been  satisfied  in  the  existence  of  an  immediate  neces- 
sity for  the  money  at  the  time  of  his  transaction  with  the  widow. 
In  the  case  quoted  above,  it  is  urged  that  the  widow  had  adopted 
a  son ;  but  the  mortgagee's  or  vendee^s  position  and  responsibility 
do  not  rest  upon  the  position  of  the  widow,  but  on  the  fact  of  a 
necessity  then  existing,  and  on  his  own  good  faith  in  the  transaction. 
The  chief  point,  therefore,  to  be  looked  to,  in  all  those  cases,  ap- 
pears to  be  the  necessity  under  which  the  sale  is  alleged  to  have 
been  made,  and  the  conduct  of  the  purchaser.  The  private  sale 
or  mortgage,  by  a  widow,  of  part  of  an  estate,  to  save  the  remain- 
der from  a  revenue  sale  for  arrears  to  Government,  is  an  act  not 
contemplated  by  the  Hindti  law;  but  it  is  admitted  that,  under 
certain  circumstances  the  widow  is  justified  in  making  such  a  sale. 
In  the  present  case  we  find  that  the  Judge  considers  that  a  neces- 
sity  which  rendered  the  sale  justifiable  did  exist.  From  the  evidence 
before  him,  he  finds  that  the  late  proprietor  died  in  embarrassed 
circumstances ;  that  plaintiff,  when  he  came  of  age,  was,  owing  to 
his  embarrassed  circumstances,  also  obliged  to  contract  a  loan,  show- 
ing thereby  that  the  resources  of  the  estate  were  insufficient  for 
the  support  of  the  family,  or  had  been  diverted  into  other  channels, 
such  as  the  payment  of  debts.  He  finds  that  the  danger  to  the 
estate  by  Government  sale,  which  was  advertised  to  take  place  on  a 
date  close  at  hand,  was  imminent;  and  that,  owing  to  this  private 
sale  of  a  part  of  the  property,  the  remainder  of  the  estate  was 
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saved,  the  arrears  of  Government  revenue  having  been  paid  up 
from  the  purchase  money  obtained  from  the  vendee.  There  is 
nothing  illegal  in  this  finding.  I  would  therefore  confirm  the  order 
of  the  Lower  Court,  and  dismiss  the  appeal,  with  costs/^ 

Mr.  Sconce  also  affirmed  the  Lower  Court's  decision. 

S.  D.  A.  Rep.  for  1859,  p.  421. 


Calcutta,  H.  C.  A.— The  lOth  of  Januai-y,  1868. 

Present : 

The  Hon'bie  Sir  Barnes  Peacock,  Kt,  Chief  Jibstice,  and  the 
Hon'ble  Dwarka-nauth  Mitter,  Judge. 

Phool  Chund  Lall  (Defendant)  Appellant, 

versus 
RUGHOO-BUNS   SuHAYE   (PiaintifiF)    Respondent 

In  a  luit  by  revenionera  to  set  aside  a  deed  of  sale  by  a  Hindd  widow  of  part  of  her 
husband's  estate  on  the  grocmd  that  the  money  which  it  was  necessary  to  raise  ooold 
have  been  raised  by  other  means  \  it  was  held  that  if  the  widow  sold  a  larger  por- 
tion of  the  estate  than  was  necessary  to  raise  the  amount  which  the  law  authorized 
her  to  raise,  the  sale  would  not  be  absolutely  void  as  against  the  reversioners,  who 
could  only  set  it  aside  by  paying  the  amount  whioh  the  widow  was  entitled  to  raise 
with  interest. 

Held  also  that,  if  a  widow  elects  to  sell  when  it  would  be  more  beneficial  to  mortgage, 
the  sale  cannot  be  set  aside  as  against  the  purchaser  if  the  widow  and  the  purchaser 
are  both  acting  honestly. 

Peacock,  C.  J, — This  is  a  suit  brought  by  the  plaintiff  against 
the  widow  of  Nursing  Suhaye,  deceased,  who  was  a  cousin  of  the 
plaintiff,  the  plaintiff  and  Nursing  Suhaye  being  the  sons  of  two 
brothers.  Nursing  having  died  without  male  issue,  the  plaintiff's 
claims  under  the  Mit&kshari  Law  to  be  the  reversionary  heir  of 
Nursing  upon  the  death  of  his  widow,  and  the  suit  is  brought  for 
determination  of  right  of  inheritance  by  setting  aside  several  deeds 
of  sale  by  the  widow  of  various  parts  of  her  deceased  husband's 
estate,  one  of  which  is  the  subject  matter  of  this  appeal. 

If  there  were  any  necessity,  such  as  the  Hindu  Law  warranted, 
for  a  sale  of  part  of  the  property,  and  the  widow  sold  a  larger  por- 
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tioD  of  the  estate  than  was  necessary  to  raise  the  amount  which  the 
law  authorized  her  to  raise,  it  appears  to  me  that  the  sale  would  not 
be  absolutely  void  as  against  the  reversioners,  but  that  they  could 
only  set  it  aside  upon  paying  that  amount  which  the  widow  was 
entitled  to  raise  with  interest ;  and  if  the  widow  was  not  authorized 
to  sell  any  part  of  the  estate  because  it  would  have  been  more  bene- 
ficial for  the  reversioners  that  she  should  raise  the  amount  by  mort- 
gage instead  of  sale,  I  am  of  opinion  that  the  reversioners  could 
not  set  aside  the  deed  of  sale  without  placing  the  purchaser  in  the 
same  position  as  that  in  which  he  would  have  been  if  the  widow 
had  mortgaged  instead  of  selling. 

The  widow  takes  a  widow's  estate  by  inheritance  from  her 
husband.  It  is  not  absolute  for  all  purposes,  and  it  is  not  merely 
an  estate  for  life ;  but  she  takes  the  estate  of  her  husband  for  the 
benefit  of  her  deceased  husband,  which  includes  her  own  mainten- 
ance and  the  performance  of  her  religious  duties,  rather  than  for 
the  benefit  of  those  who  may  become  the  heirs  of  her  husband 
upon  her  death.  It  is  unnecessary  in  this  case  to  determine  whether 
in  any  case  a  widow  is  bound  to  mortgage.  My  impression  is,  that 
if  a  widow  elects  to  sell  when  it  would  be  more  beneficial  to  mort- 
gage, the  sale  could  not  be  set  aside  as  against  the  purchaser,  if  the 
widow  and  the  purchaser  are  both  acting  honestly.  It  must  be 
remarked  that  if  a  widow  were  bound  to  mortgage,  the  interest  of 
the  money  raised  by  mortgage  must  be  paid  out  of  the  estate,  and 
thus  the  income  of  the  widow  would  necessarily  be  reduced  for  the 
benefit  of  the  reversionary  heirs. 

The  plaintiff  in  this  case  brought  his  action  in  the  life-time  of 
the  widow,  and  she  was  one  of  the  defendants.  The  death  of  the 
widow  pending  the  suit  could  not  alter  the  nature  and  object  of  the 
suit  itself,  and,  therefore,  we  must  see  what  the  plaintiff  asked  for 
as  against  the  widow  and  the  purchaser. 

It  is  very  unlikely  that  the  plaintiffs,  when  they  commenced  this 
suit,  would  have  been  willing  to  pay  to  the  purchaser  out  of  their  own 
pocket  any  amount  which  the  widow  might  have  been  authorized  to 
raise,  because  even  if  they  did  so,  and  the  deeds  were  set  aside,  they 
would  not  have  been  entitled  to  the  estate  during  the  widow's  life-time, 
and  probably  might  never  have  been  entitled  to  it  at  all ;  for  it  was 
only  in  the  event  of  their  surviving  .the  widow  that  they  would  have 
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been  entitled  to  the  inheritance.  They  ask  to  determine  the  right 
of  inheritance  by  setting  aside  the  deeds,  and  they  allege  that  those 
deeds  were  improperly  executed,  not  because  there  was  no  necessity 
to  raise  any  money,  but  because  the  money,  which  was  requisite, 
could  have  been  raised  by  other  means. 

If  they  had  asked  to  have  their  own  right  of  inheritance  de- 
clared, they  would  have  been  premature,  because  it  might  happen 
that  they  would  not  survive  the  widow. 

Under  these  circumstances,  it  appears  to  me  that  the  only  ques- 
tion for  the  consideration  of  the  Court  is,  whether  the  deeds  were 
absolutely  void  upon  the  ground  that  the  widow  ought  to  have 
raised  the  money,  which  was  required,  by  other  means  than  by  selling 
a  portion  of  the  estate. 

Now,  it  appears  that,  with  regard  to  the  deed  now  under 
consideration,  a  portion  of  the  purchase  money  was  raised  for  the 
purpose  of  paying  Government  revenue,  a  portion  to  pay  off  a  debt 
incurred  for  the  purpose  of  performing  her  husband's  Shrojdh,  a 
portion  to  pay  off  a  debt  contracted  to  defray  the  funeral  ceremonies 
of  her  husband,  and  a  portion  to  pay  off  a  decree  which  had  been 
obtained  against  her  husband.  It  appears  to  me  that  the  widow 
was  not  committing  waste  by  selling  a  portion  of  the  estate  to  raise 
those  sums,  and  that  the  purchaser  was  justified  in  advancing  his 
money  upon  the  representations  of  the  widow  that  she  considered 
it  necessary  to  raise  those  monies  by  selling,  instead  of  raising  the 
monies  either  upon  the  security  of  the  estate  by  mortgage  or  in 
any  other  way. 

I  am  of  opinion  that  the  widow  was  not  bound  to  borrow  the 
money  by  mortgaging  the  estate,  and  thus  necessarily  reducing  the 
income  to  which  she  was  entitled  during  her  life-time  for  the  main- 
tenance of  herself  and  her  daughter,  for  the  performance,  if  she 
thought  necessary,  of  pilgrimage,  and  for  other  proper  and  necessary 
religious  duties. 

The  suit  is  not  brought  to  set  aside  the  deeds  upon  putting  the 
purchaser  in  the  same  position  as  that  in  which  he  would  have  been, 
if  he  had  advanced  the  money  upon  a  mortgage  of  the  estate  instead 
of  paying  it  to  the  widow  as  the  price  of  his  purchase.  If  the 
decree  of  the  Judge  is  right,  and  the  deeds  are  to  be  absolutely  set 
aside,  and  the  heirs  are  to  be  entitled  to  take  back  the  estate  from 
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the  purchaser  because  it  has  been  sold  instead  of  being  mortgaged, 
then  the  reversionary  heirs  are  entitled  to  benefit  by  an  honest 
mistake  of  the  widow  (  for  no  fraud  is  imputed  to  her, )  in  consider- 
ing that  it  was  better  to  sell  than  to  mortgage. 

We  think  that  the  decree  of  the  Judge  must  be  set  aside,  and 
the  decree  of  the  Lower  Court  dismissing  the  suit,  must  be  aflBlrmed. 
The  Appellant  will  be  entitled  to  the  costs  of  this  appeal,  and  to 
his  costs  in  the  Lower  Appellate  Court. — W.  R.  Vol  IX,  page  107. 

There  is  no  rule  of  Hind6  law  which  compels  a  widow  alie- 
nating any  portion  of  her  husband's  property  to  have  recourse  to  a 
mortgage,  instead  of  to  a  sale,  to  raise  funds  for  her  maintenance.* 
The  question  whether  she  has  exceeded  her  powers  or  not,  depends 
upon  the  necessities  of  the  case. — Nubo-koomar  Haldar  v.  Bhabo- 
aundaree  Dassee. — B.  L.  Rep.  Vol.  Ill,  A.  C.  375. 

A,  a  Hindti  widow,  sued  for  possession  of  an  estate,  and  ob- 
tained a  decree  in  her  favor  for  a  share  of  it,  with  a  reservation  that 
she  was  to  have  only  a  life  interest  in  such  share,  without  authority 
to  sell  any  portion  of  it ;  the  remainder  of  her  claim  being  clismissed, 
she  had  to  pay  costs  on  that  portion.  A,  wanting  money  partly  for 
the  purpose  of  paying  these  costs,  and  partly  for  her  own  use,  sold 
the  share  to  B.  B,  never  got  possession  of  the  share,  and  sued  C, 
and  D,  A's  heirs,  for  the  return  of  the  purchase-money^  understand- 
ing that  A,  was  not  empowered  to  sell  the  estate.  The  Court  held, 
that  the  necessity  of  borrowing  money  on  the  part  of  A,  was  made 
out  only  so  far  as  the  costs  of  the  former  suit  and  a  sum  for  her 
maintenance ;  and  that  as  she  borrowed  a  larger  sum  than  was  re- 
quired, the  sale  was  invalid,  aud  the  purchase-money  became  a  debt 
due  from  A ;  but  they  considered  B's  claim  to  be  good  against  C  and 
D,  only  for  that  portion  of  the  debt  incurred  by  A,  for  the  benefit 
of  the  estate  and  for  her  own  maintenance,  and  decreed  such  portion 
accordingly  with  interest. — Muasummat  Wuzeerun  v.  Ragobind 
Rat  and  another.— S.  D.  A.  Decis.  for  1846,  p.  46. — MorL  Dig. 
N.  S.  Vol.  I,  pp.  180  &  181. 

Sale  by  a  Hind^  widow  of  her  husband's  estate^  under  legal 
necessity,  cannot  be  set  aside  upon  payment  of  the  amount  which 
it  was  necessary  for  the  widow  to  raise,  or  in  the  proportion  which 


See  however  the  Ddya-bhdga. 
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that  sum  beara  to  the  amount  for  which  the  estate  was  sold. — Sugee^ 
run  Begum  v.  Juddoo-huiu  Suhaye  and  others.— S.  W.  R.  Vol.  IX, 
page  284. 

Calcutta,  S.  D*  A,— The  Ut  of  Febiniary  1826. 
Ram-chander  Sarma  versus  Ganga-gobind  Banebjea. 

Qanga-gohind  Banerjea  sued  to  recover  possession  of  his  deceas- 
ed brother's  estate,  7  annas  of  which  were  sold,  and  9  annas  were 
made  over  in  gift  by  the  deceased's  widow.  The  Zilla  Judge  finding 
from  the  Vyavasthd  submitted  by  the  pandit,  that  the  sale,  made  by 
the  widow,  of  a  7  anna  share  of  her  late  husband's  estate  was  valid, 
but  that  the  gift  of  the  9  anna  share  was  illegal,  passed  a  decree 
awarding  to  the  plaintiff  possession  of  the  9  anna  portion,  which 
defendant  Kam-chander  was  directed  to  relinquish.  This  decree 
was  affirmed  by  the  Provincial  Court.  The  Sudder  Court  held  that 
the  widow  of  a  Hind6,  who  died  without  issue,  has  the  power  of 
making  a  gift  of  a  portion  (from  one  to  three  sixteenths)  of  her 
late  husband's  property  for  his  spiritual  benefit ;  but  such  not  ap- 
pearing to  the  Court  to  have  been  the  object  of  the  gift  in  tbe  pre- 
sent instance,  the  claim  of  the  donee  was  disallowed,  and  the  Lower 
Court's  judgment  was  affirmed. 

The  principal  part  of  the  Vyavasthd,  given  in  the  above  case  and 
according  to  which  the  case  was  decided,  is  as  follows : — "  A  widow 
having  succeeded  to  the  property  of  her  deceased  husband  has  the 
power  of  alienating  by  sale  so  viu/ih  of  such  property  (and  no 
more )  as  may  be  necessary  for  the  payment  of  debts  contracted  by 
him,  for  her  own  subsistence,  for  the  support  of  her  husband's  fami- 
ly, and  for  the  performance  of  his  exequial  rites.  She  may  likewise 
make  a  gift  proportioned  to  the  extent  of  her  late  husband's  pro- 
perty for  the  benefit  of  his  soul.  And  if  these  objects  {viz,,  pay- 
ment of  debts,  expenses  of  Srddha,  &c.,)  cannot  be  effected  with- 
out the  sale  of  all  the  property  she  has  the  power  of  disposing  of  the 
whole  of  it  But  she  is  not  permitted  to  alienate  by  ( gift  or  )  sale 
the  whole  or  even  a  part  of  the  property  solely  at  the  suggestion  of 
her  own  will  or  pleasure.— S.  D.  A.  Rep.  Vol.  IV,  p.  117  (New  Ed.) 
page  147. 
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Calcutta,  H.  C.  k.—The  20th  of  September  1869. 

Present : 

The  HoD^ble  W.  Markby  and  F.  A.  Glover,  Judges. 

Tarinee  Churn  Gangooly  and  others,  (Plaintiffs)  Appellants, 

versus 
Watson  &  Co.  ( Defendants )  Respondents. 

Wli«re  a  widow,  who  is  under  age,  is  properly  represented  in  a  suit,  the  matter  atanda 
preciaely  aa  if  she  were  of  age  and  acted  on  her  own  behalf :  and  as  representative 
of  the  entire  estate,  involving  the  interests  of  her  deceased  husband  and  her  minor 
son,  she  has  the  same  control  with  respect  to  compromise  as  she  has  with  respect  to 
the  assertion  of  rights  and  appeal  against  an  adverse  decision.* 

Markby t  J. — This  was  a  suit  brought  to  recover  possession  of 
a  share  of  two  zemindaries  called  Pergunnah  Bogree  and  Turuf 
Behala,  under  the  following  circumstances  : — 

These  zemindaries  belonged  to  a  family  of  Mookerjees.  At 
some  time  prior  to  the  year  1243,  that  family  consisted  of  three 
brothers  and  three  sisters^  and  on  a  partition  the  Bogree  Pergunnah 
became  vested  in  two  of  the  brothers,  Shumboo  Chunder  and  Ram 
Narain,  jointly,  in  equal  shares,  while  Turuf  Behala  became  vested 
in  Shib  Chunder  alone.  Shumboo  Chunder  died  leaving  a  widow 
and  several  children,  namely,  Juggut  Chunder,  Pran  Chunder, 
Mohesh  Chunder,  Hurish  Chunder,  Ealee  Chunder,  and  Sreeman 
Chunder.  Pran  Chunder  died  in  1247,  leaving  a  widow,  Brohmo 
Moyee,  and  a  daughter  Dukhina  who  married  the  plaintiff  Tarinee 
Churn  Gangoolee,  and  by  him  had  two  sons  Chinta  Monee  and 
Oma  Monee.  Oma  Monee  is  dead  and  is  represented  by  his  father 
Tarinee  Chum.  Chinta  Monee  and  Tarinee  Churn  are  plaintiffs  in 
this  suit;  and  it  is  not  disputed  that,  by  inheritance  a  2  annas  13 
gundas  1  cowree  1  krant  share  in  the  two  zamindaries  is  vested  in 
these  two  plaintiffs. 

In  the  year  1246,  the  creditors  under  the  decree  obtained  up- 
on the  loan  to  Ram  Narain,  attached  and  sold  Ram  Narain's  share 
of  the  Bogree  Pergunnah  zemindaree,  and  the  creditors  themselves, 
amongst  whom  one  was  Pran  Chunder,  the  father  of  Dukhina, 
became  the  purchasers  of  the  property  at  the  auction  sale. 

*  The  above  abstract  is  not  perfectly  correct :  see  the  main  decision. 
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In  the  year  1255  the  purchasers  at  the  execution  sale  brought 
a  suit  in  the  Mofussil  against  Messrs.  Watsons  and  other  persons, 
the  object  of  which  was  to  get  rid  of  the  putnee  pottah  granted  by 
Ram  Narain  to  Watsons  and  others  on  the  ground  that  they  were 
collusive  transactions  intended  to  defraud  creditors  and  to  get  pos- 
session of  the  property. 

The  Principal  Sudder  Ameen  (Mr.  Mackay)  who  heard  the 
suit,  gave  the  plaintiffs  a  decree  for  possession  of  8  annas  of  Bogree 
Peigunnah,  declaring  the  pottahs  to  be  invalid. 

Messrs.  Watsons  appealed,  and  on  the  27th  Assar  1257  ( 10th 
July  1850 )  a  compromise  was  entered  into  by  Robert  Watson  for 
himself  and  as  representing  the  estate  of  John  Watson  who  had 
died  during  this  litigation.  The  compromise  is  contained  in  two 
documents  in  the  form  of  pottah  and  kubooleut.  The  pottah  is 
granted  by  Juggut  Chunder,  Mohesh  Chunder,  and  Sreeman  Chun- 
der  on  their  own  behalf;  by  Juggut  Chunder  and  Mohesh  Chunder 
"  as  guardians  on  behalf  of  Kalee  Chunder  Mookerjee,  deceased^  and 
Sreemutty  Dukhina  Debee,"  she  being  then  a  minor ;  by  Mohesh 
Chunder  as  agent  on  behalf  of  the  minor  sons  of  his  brother  Hurrish 
Chunder;  and  by  Sreemutty  Soudaminee  Debee,  the  mothef  of 
Kalee  Chunder.  The  corresponding  kubooleut  is  executed  by  Ro- 
bert Watson  "  for  self  and  as  Administrator  of  John  Watson." 

The  plaintiffs,  Tarinee  Churn  and  Chinta  Monee,  prior  to  this 
suit  granted  a  putnee  talook  of  all  their  share  in  the  two  Zeminda- 
ries  to  Luchmee-put  Sing  Roy,  who  joins  in  this  as  plaintiff. 

It  is  admitted  that  by  her  subsequent  acts  Dukhina  Debee  so 
far  recognized  this  conveyance  as  to  make  it  binding  on  herself,  but 
it  is  contended  that  it  has  no  operation  whatever  upon  the  interests 
of  Tarinee  Churn  and  Chinta  Monee  whose  interests  cannot  be 
alienated  by  the  acts  of  the  widow  except  under  special  circums- 
tances of  necessity,  which  here  do  not  exist. 

The  argument  is  good  if  the  view  of  the  facts  be  correct,  but 
we  think  the  view  is  not  correct.  A  great  deal  will  depend  ou 
whether  or  no  Dukhina  Debee  was  properly  represented  in  the  suit 
before  the  Principal  Sudder  Ameen.  If,  as  we  think,  we  ought  now 
to  presume,  she  was  properly  represented,  then  we  think  the  matter 
stands  precisely  as  if  Dukhina  Debee  had  been  of  age  and  had  acted 
on  her  own  behalf,  and  we  think  it  would  be  a  wholly  erroneous 
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view  of  the  transaction  to  look  upon  it  simply  as  an  alienation  by 
her  of  an  interest  of  which  she  was  in  possession.  We  consider  that 
both  before  and  after  the  decree  in  the  Principal  Sudder  Ameen's 
Courts  she^  and  therefore  those  who  represented  her^  had  full  power 
to  compromise  the  suit. 

If  she  had  chosen  never  to  assert  her  rights  her  children  would 
have  been  barred  by  the  statute  of  limitations  (9  Weekly  Reporter, 
5o5,  F.  B.),  surely  then  she  could  enter  into  a  compromise  before 
suit  brought.  If  the  decision  of  the  Principal  Sudder  Ameen  had 
been  adverse^  and  Uukhina  had  not  appealed,  the  decision  would 
have  been  binding  on  her  children  ( 9  Moore^s  Indian  Appeals,  page 
404)  *  Surely  she  could  then  have  compromised.  If  the  decision 
of  the  Principal  Sudder  Ameen  had  been  reversed  by  the  Sudder 
Court  and  she  had  not  then  appealed  to  the  Privy  Council,  her 
children  would  have  been  equally  bound,  and  in  that  case  also  she 
could  clearly  have  compromised.  It  seems  to  us  much  more  reason- 
able to  hold  that  as  representative  of  the  entire  estate  in  the  litiga- 
tion, she  has  the  same  control  with  respect  to  compromise  as  she  has 
with  respect  to  the  assertion  of  rights  and  with  respect  to  appeal 
against  an  adverse  decision. 

But  even  were  we  to  suppose  the  compromise  to  be  invalid, 
and  that  the  Principal  Sudder  Ameen's  decree  stands,  the  decision 
of  the  Full  Bench  in  9  Weekly  Reporter  decides  that  no  new  cause 
of  action  accrues  to  the  heir  after  the  death  of  the  widow  :  the  only 
cause  of  action  which  ever  existed  has  been  asserted  by  the  widow^ 
and  she  obtained  a  decree  thereon.  The  plainti&  Tarinee  Churn 
and  Chinta  Monee  could  therefore^  at  most,  be  entitled  to  execute 
that  decree.  This  is  not  what  they  are  now  attempting  to  do ;  nor 
could  they  do  so^  for  the  same  decision  demonstrates  that  they 
would  be  barred  here  also. 

Again^  suppose  that  Dukhina  was  not  properly  represented  in 
the  litigation  in  the  Court  of  the  Principal  Sudder  Ameen.  Those 
proceedings  must  then^  so  far  as  the  present  plaintiffs  are  concerned, 
be  wiped  altogether  out  of  consideration,  and  how  does  the  matter 
stand  ?— -Precisely  as  the  matter  stood  in  the  case  before  the  Full 
Bench.    The  plaintiff  are  heirs  after  a  widow  who  had  not  asserted 

*  The  Advocate-G^eneral  vt,  lUnee  Somomoyee^  1  W.  R«,  li. 
Vol.  IP.  42 


S30  PRECEDENTS  OF  [Book  n. 

her  rights.  More  than  12  years  have  elapsed  since  their  cause  of 
action  accrued,  and  they  are  therefore  barred. — S.  W.  R.  Vol  XII, 
c.  r.  p.  413. 

A  compromise  by  which  a  Hind6  widow  gives  up  all  her  rights 
In  her  husband's  estate,  reserving  only  a  life-interest  in  a  part  of  it» 
cannot  but  be  regarded  as  an  alienation^  and  is  not  binding  against 
reversioners. — MuLSSumniat  Indro  Kooer  and  others  v.  Shaik  Burkut 
wd  others.— S.  W.  R.  Vol.  XIY,  p.  146. 

A  reversioner  is  not  bound  by  any  compromise  effected  by  the 
widow,  and,  therefore,  limitation  will  not  run  against  him  from  the 
date  of  the  compromise,  but  of  the  death  of  the  widow. 

Calcutta  High  Court  Decis.  for  1862,  p.  477. 


Champerty — Alienation  by  a  Hind^  Widow, 

A  Hindti  widow  as  the  heiress  of  her  husband  sued  his  four 
surviving  brothers,  who  retained  the  enjoyment  of  the  whole  joint 
estate,  for  the  recovery  of  her  share.  While  the  suit  was  pending,  on 
t^e  24th  April  1859,  she  entered  into  an  agreement  with  the  defen- 
dant G.,  by  which,  after  reciting  the  nature  of  her  claim,  and  stating 
that  she  was  too  poor  to  prosecute  it,  she  assigned  to  him  all  she 
might  be  entitled  to  receive  from  the  joint-estate  in  right  of  her 
deceased  husband,  together  with  all  interest  and  accuiAuIations 
thereon,  and  all  advantage  to  be  derived  from  the  suit  about  to  be 
instituted  by  the  defendant  Q.,  and  she  appointed  him  her  attorney 
to  institute  and  carry  on  any  suit  in  her  name  for  recovering  her 
right  and  share  in  the  property:  it  being  agreed  that  he  should 
retain  one  moiety  of  what  might  be  recovered  absolutely  for  his  own 
benefit  as  remuneration,  and  out  of  the  other  moiety  should  repay 
himself  such  sums  as  he  might  from  time  to  time  have  advanced  or 
paid  for  her  maintenance,  with  interest  at  12  per  cent,  per  annum» 
and  also  all  such  sums  and  costs  as  he  might  from  time  to  time 
have  advanced  or  been  put  to  in  carrying  oa  the  suits  with  12  per 
cent;  per  annum,  and  should  pay  over  the  residue  to  the  widow  her- 
self.   Subsequently  that  suit  was  withdrawn. 
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In  May  1859,  the  widow,  by  G.,  filed  a  freah  bill  against  her 
husband's  surviving  brothers  for  recovery  of  her  husband's  share  in 
the  estate  together  with  accumulations;  and  in  August  1861^  obtain- 
ed a  decree  for  a  large  sum  of  money  out  of  the  joint  estate, — "the 
whole  to  be  enjoyed  by  her  as  a  Hindti  widow  in  the  manner  pres- 
cribed by  Hindfi  law.*'  By  a  deed  dated  November  I4th  1860,  G. 
assigned  his  interest  under  the  assignment  of  April  1859,  to  H.  S. 
the  defendant. 

In  a  suit  brought  on  the  22nd  February  1866,  by  the  reversion- 
ary heirs  of  the  husband  in  the  Court  of  the  Principal  Sudder 
Ameen  of  Hooghly  agalinst  the  widow,  G.,  and  EL  S.,  the  last  one  of 
whom  alone  resided  in  Calcutta ;  which  suit  was  on  the  23rd  of  April 
1866,  removed  into  the  High  Court,  on  the  application  of  G.,  and 
H.  S. ;  it  was  prayed  that  the  agreement  of  April  1859,  and  all  sub- 
assignments  that  might  have  been  made  be  set  aside  as  void,  and 
that  the  money  should  be  paid  into  Court  and  kept  there  during  the 
life  of  the  widow  defendant  for  the  benefit  of  the  reversionary  heirs 
and  in  order  to  prevent  waste. 

Held,  in  appeal,  by  Peacock,  C.  J.,  and  Macpherson,  J. — That 
the  suit  could  be  maintained  for  the  relief  sought^  and  for  the  pro- 
tection of  the  property. 

That  the  deed  of  the  4th  April  1859,  so  far  as  it  relates  to  the 
moiety  of  the  property  assigned  to  the  defendant  G.,  absolutely,  was 
not  binding  on  the  plaintiffs  or  on  the  persons  who  upon  the  death 
of  the  widow  may  succeed  to  the  property  of  her  deceased  husband. 
Though  not  void  on  the  ground  of  champerty  it  was  an  unconscion- 
able bargain,  and  a  speculative,  if  not  a  gambling,  contract,  and  there 
was  no  necessity  for  such  an  alienation  by  the  widow.  But  so  far 
as  regards  the  assignment  of  the  moiety  as  security  for  the  advances 
and  expenses  which  G.,  or  his  assigns  might  reasonably  and  properly 
make  or  incur  for  the  maintenance  of  the  widow  for  carrying  on  the 
necessary  proceedings  to  enforce  her  rights,  with  12  per  cent,  in- 
terest on  such  advances,  it  is  not  void,  but  created  a  charge  upon 
that  moiety  which  was  binding  upon  the  reversionary  heirs  of  the 
husband  to  the  extent  of  such  advances  and  expensea  There  was 
legal  necessity  for  such  charge  and  it  affected  the  moiety  both  of 
principal  and  accumulations. 
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Held,  by  If  acpfaerson^  J.  —That  accumulations  are  not  the  same 
as  income,  and  cannot  be  dealt  with  by  a  Hindii  widow  as  such ; 
they  should  be  treated  in  the  same  way  as  the  corpus  of  the  estata 

The  agreement  of  April  1859  was  void  by  English  law  as  being 
a  mere  gambling  transaction^  and  contrary  to  public  policy  and  il- 
legal— Orose  and  another  (Defendants)  v.  AmirtOrmoyi  Daai 
(PlaintiflF).— B.  L.  Rep.  Vol.  IV,  o.  c,  p.  1. 


PwvY  Council.— 2%6  IQth  of  July  1840. 

Present : 

Lord  Brougham,  Mr.  Justice  Bosanquet,  Sir  H.  Jenner,  Dr.  Lushington, 

and  Sir  E.  H.  East. 

On  Appeal  from  the  Svdder  Dewanny  Adawlut  of  Bengal. 

Keerut  Sing,  versus  Koolahul  Sing,  and  others. 

A  ehildleas  widow  Ranee  baa  no  power  to  alienate  her  deceased  husband's  property  ai 
against  his  collateral  heirs  by  a  vnmeeyut'iwmak  or  deed  of  gift. 

Dr.  Ltishington, — ^This  appeal  is  preferred  against  three  decrees 
of  the  Court  of  Sudder  Adawlut,  bearing  date  the  19th  of  January 
1825,  confirming  three  decrees,  made  by  the  Provincial  Court  of 
Patna  on  the  19th  of  February  1823.  The  property  involved  in 
these  suits  appears  to  be  very  considerable,  and  on  the  death  of  the 
last  possessor,  the  Ranee,  the  widow  of  Juswant  Sing,  became  the 
subject  of  litigation,  and  gave  rise  to  the  three  suits  already  men- 
tioned. 

It  is  not  necessary  to  enter  into  the  particulars  of  these  suits 
further  than  to  say  that  the  respondents  claimed  in  various  propor- 
tions the  whole  property  as  heirs  of  the  Rajah  last  in  possession. 
The  present  appellant,  Keerut  Sing,  claims  this  Zemindary  upon 
several  grounds  :  firstf  by  virtue  of  a  wasseeyut-namah  or  deed  from 
the  Ranee,  the  widow  of  the  Rajah  Juswant  Sing,  the  last  proprietor^ 
who  died  in  possession  of  the  property.  This  deed  bears  date  the 
6  th  of  July  1813,   the  Ranee  haviog  died  herself  on  the   26  th 
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of  October  1818.  SecmiMy,  the  Appellant  alleges  himself  to  be  a 
relation  of  the  late  Rajah,  though  not^  as  was  admitted  at  the  bar, 
the  nearest  relative.  Thirdly,  he  claims  as  in  possession^  denying 
that  the  respondents^  the  plaintiffs  in  the  Court  below,  have  made 
out  their  title.  Both  Courts  have  pronounced  against  his  claim,  and 
in  favor  of  the  respondents. 

It  may  be  expedient  in  the  first  instance  to  examine  his  title 
under  the  alleged  deed ;  because^  if  the  deed  were  validly  executed 
by  a  person  having  legal  authority  so  to  dispose  of  the  property,  all 
other  questions  would  be  unnecessary ;  and  in  considering  the  title 
preferred  under  the  deed^  the  power  of  the  Banee  so  to  dispose  of 
the  property  is  obviously  the  first  consideration  ;  for  if  that  question 
be  determined  in  the  negative,  none  can  arise  as  to  the  execution. 

Then^  as  to  the  power  of  the  Banee  to  dispose  of  the  property^ 

assuming  Eeerut  Siog  to  be  a  near  relation  of  her  deceased  husband; 

this  question  was  put  by   the  Court  to  the  pundits,  and  answered 

decidedly  in  the  negative  ;  that  will  appear  by  the  reference  to  the 

Appendix,  folio  212. 

There  does  not  appear  to  be  the  least  reason  to  doubt  that  this- 
answer  is  a  true  exposition  of  the  law  which  must  govern  the  claims 
of  all  parties  to  the  property.  It  is  in  comformity  with  the  law,  aa 
laid  down  and  acted  upon  in  former  cases. 

This  doctrine,  too,  is  recognized  by  the  Judge  of  the  Provincial 
Court,  Appendix,  page  225,  and  also  in  his  judgment  of  the  19th  of 
February  1823 ;  and  this  decree  is  affirmed  by  the  Judge  of  the 
Sudder  Dewanny  Adawlut,  on  the  19th  of  January  1825,   but  with* 
out  etating  the  law  particularly. 

As  we  are  all  of  opinion  that  the  law  has  been  correctly  laid 
down,  and  that  the  Banee  had  no  power  to  execute  a  deed  of  thia 
tenor,  all  the  title  on  behalf  of  the  appellant,  as  founded  on  this  deed, 
necessarily  falls  to  the  ground ;  and  in  this  view  all  questions  aa 
to  the  execution  of  the  deed  require  no  consideration.  But  as  a  title,, 
on  the  footing  of  possession,  has  been  set  up,  we  have  not  deemed 
it  right  wholly  to  pass  by  the  question  of  execution. 

Eeerut  Sing  had  been  the  Mookhtar  or  general  Attorney  of  the 
deceased  Banee,  and  employed  confidentially  by  her. 

We  think  that  there  is  no  sufficient  ground  for  holding  that  the 
appellant  was  a  bona  fide  possessor  by  reason  of  this  deed* 
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Under  tfaese  circumstances,  we  intend  to  affirm  the  decrees  of 
the  Court  below.  There  are,  in  point  of  fact,  it  may  be  said,  three 
decrees  of  the  inferior  Court  and  three  decrees  of  the  superior 
Court ;  for  all  the  suits  seem  to  have  been  considered  as  one  com- 
bined suit  Their  Lordships  think  it  right  not  only  to  affirm  these 
decrees  appealed  from/ but  also  with  costs.  They  do  not  think  it 
necessary  to  enter  more  particularly  into  the  evidence,  inasmuch  as 
they  affirm  these  decrees ;  but  they  are  of  opinion,  looking  at  all 
the  circumstances  attending  the  taking  possessi6n  of  this  property, 
and  the  manner  in  which  the  deed  is  alleged  to  have  been  obtained, 
that  it  is  their  duty  to  affirm  the  decrees  with  costs,  and  to  discou- 
rage such  attempts  to  take  property  from  the  righi  heirs  by  doubtful 
deeds  of  gift,  and  erroneous  assertions  of  heirship. 

Decrees  affirmed  with  costs.     Sutherland's  Privy  Council  Judg- 
ments, pp.  96 — 98.    Moor.  Ind.  app.  Vol.  II,  p.  331. 

Suit  to  declare  invalid  certain  alienations  of  her  husband's  estate 
made  by  a  Hindii  widow,  decreed  by  the  lower  Court,  and  decree 
affirmed  in  appeal  on  the  merits  of  the  case,  there  being  no  proof  on 
the  record  to  show  that  the  alienation  was  made  on  account  of  the 
debts  due  by  the  widow's  husband  or  for  any  other  purpose  sanc- 
tioned by  Hindii  law. — Ooberdkun  Singh  v.  Sheo  Sunker  Singh, — 
S.  D.  A.  Decis.  for  1857,  p.  401. 

Held,  that  no  legal  necessity  was  made  out  to  admit  of  the  child- 
less Hindii  widow  in  this  case  creating  a  putnee  talook  and  appro- 
priating the  premium  derived  from  assigning,  in  putnee,  the  property, 
in  which  she  had  but  a  restricted  life  interest. — Mr.  R  La'rmour, 
Manager  of  the  Bengal  Indigo  Company  v.  Mvsswmmat  Tripoora 
Soonderee  Dasaee  and  others. — S.  D.  A.  Decis.  for  1859,  p.  567. 

The  burden  of  proving  property  (the  subject  of  a  gift  by  a 
Hindii  widow)  to  be  stri-dhun  rests  with  those  claiming  under  her. 
A  deed  of  alienation  by  a  childless  Hindii  widow  of  her  late 
husband's  property  is  not  good  against  any  one^  unless  made  either 
with  the  consent  of  the  immediate  heirs,  or  under  one  of  those  exi- 
gencies which  give  a  widow  a  power  of  sale. — Sreemutty  Chunder 
Monee  Doaaee  v.  Joy-kissen  Sircar. — S.  W.  R.  Vol.  I,  p.  107. 
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Sales  of  property  made  by  her  for  the  payment  of  a  Hindii 
widow's  debts  either  arising  fron  litigation  or  other  cause,  or  for  the 
payment  of  the  Government  revenue,  unless  in  this  latter  case  the 
necessity  for  the  estate  arise  from  draught,  or  other  such  cause,  are 
invalid  under  Hindd  law,  and  especially  in  cases  in  which  the  widow 
has  an  ample  maintenance. — Hufeez-un-nessa  Begv/m  v.  RadJia 
Binode  Misaer.* — S.  D.  A.  Rep.  for  1856,  p.  595. 

A  sale  made  by  a  widow  to  the  prejudice  of  a  son  adopted  by 
her  under  her  late  husband's  authority  is  invalid,  unless  made  under 
circumstances  of  inevitable  necessity,  even  should  the  sale  be  made 
previously  to  the  adoption. — Ranee  Kuhen-munee  v.  Rajah  Oodwunt 
Singh  and  another. — Sel.  S.  D.  A.  Rep.  Vol.  Ill,  p.  228. 


Calcutta,  H.  C.—The  12th  of  February  1867. 

Present, 

.  The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo-nath  Pundit,  Judges. 

Raj  Chundeb  Deb  Biswas  (Plaintiff)  Appellant, 

versus 
Sheeshoo  Ram  Deb  and  others  (Defendants)  Respondents. 

According  to  Hindu  Law,  the  SrAdk  of  a  mother  ia  not  a  l^gal  necessity,  as  that  of  the 
father  is,  to  justify  a  sale  by  a  daughter  to  the  prejudice  of  the  daughter's  son. 

Pundit  J. — The  special  appellant  represents  the  rights  of  a 
daughter's  son. 

The  special  Appellant  further  argues  that,  of  the  three  neces- 
sities for  sale  by  the  daughter  pleaded  by  the  defendant,  and  founded 
by  the  lower  Appellate  Court  in  his  favor  as  proved,  one,  viz.,  the 
Srddh  of  the  mother  is  not  a  legal  necessity,  as  that  of  the  father 
is,  to  justify  the  sale  by  the  daughter  to  the  prejudice  of  the 
daughter's  son. 


This  case  is  given  i»  exkmo  in  the  Vyavoithd  Ih/rpana  (2nd  Ed. )  p.  78. 
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We  a^ee  with  the  lower  Appellate  Court  in  its  view  of  the 
Hindti  Law.  AccordiDgly  we  reject  the  Special  Appeal.* — S.  W. 
Rep.  Vol.  VII,  p.  146. 

Calcutta,  H.  C.—The  2nd  of  December  1864, 

Present : 

The  Hon'ble  C.  Steer  and  K  Jackson,  Puisne  Judges. 

Euro  Mohun  Audhikabee  (Plaintiff)  Appellant, 

versus 
Sree  mutty  Auluck  Monee  Dossee  and  others,  ( Defendants) 

Respondents. 

A  pilgrimage  to  BenareB  is  not  a  legal  necessity  to  justify  a  sale  by  a  Hindt!i  widow. 

In  this  suit  a  sale  by  a  Hindu  widow  has  been  set  aside  by  the 
lower  Appellate  Court  as  made  without  legal  necessity.  It  is  said 
on  special  appeal  that  that  necessity  is  apparent  on  the  face  of  the 
deed  of  sale,  and,  on  the  Judge's  judgment;  the  alleged  necessity^ 
was  the  widow's  maintenance,  and  to  enable  her  to  go  to  Benares. 
The  Judge  finds  that  the  proceeds  of  thd  estate  were  sufficient  for 
purposes  of  maintenance,  and  that  there  was  no  necessity  for  any 
pilgrimage  to  Benares.  We  quite  agree  with  him,  and  dismiss  this- 
appeal  with  costs.-^.  W.  Rep.  Vol.  I,  c.  r.  p.  252. 

Calcutta,  H.  C.—The  29ih  of  August  1864. 

The  Hon'ble  Shumbhoo-nath  Pundit  and  Q:,  Campbell,  Puisne 

Judges. 

Kartick  Chunder  Chuckbrbuttt,  (Defendant,)  Appellant^ 

versus 
GouR  Mohun  Roy,  (Plaintiff,)  Respondent. 

A  Hindd  widow  cannot  endow  an  idol  with  her  husband's  property  or  a  portion  thareoi 
to  the  detriment  of  the  reversioners. 


*  Here  by  the  word '  mother'  is  meant  not  the  late  owner's  mother,  but  his  danghtor'a 
mother,  whose  trddh  expenses  also  ought  to  be  defrayed  from  her  husband's  estate,  as  he 
himself  waa  bound  to  pmrform  her  irddA  in  the  event  of  her  dying  before  him  without  a 
son. 
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In  this  case  the  questioa  is  whether  a  widow  can  endow  an  idol 
with  her  husband's  property,  or  a  portion  thereof,  to  the  detriment 
of  the  reversioners.  Appellant,  claiming  to  hold  the  property  as 
custodian  of  the  Idol,  contends  that  such  a  dedication  is  for  the 
benefit  of  the  deceased  husband's  soul,  and  therefore  valid  under 
Hindii  law.  But  we  think  that  even  under  the  Hindii  Text  Books 
he  has  failed  to  show  any  sufficient  authority  for  his  contention. 
He  refers  to  Shama-chura's  book,  page  61,  where  we  find  a  quotation 
to  this  effect :  "  For  the  purpose  of  raising  her  husband  to  a  region 
of  bliss,  a  wife  may  give  away  property  left  by  him.*'  But  in 
another  passage,  quoted  in  the  main  text  of  the  same  page,  we  find 
''great  benefit  is  done  to  a  departed  soul  by  paying  his  debts,  by 
bestowing  his  daughter  in  marriage,  and  supporting  his  family :  in- 
deed if  these  duties  be  neglected,  he  is  doomed  to  hell."  Nothing 
is  said  of  such  a  duty  as  endowing  an  Idol :  from  this  we  rather 
gather  that  the  fulfilment  of  the  moral  and  religious  duties  of  the 
deceased  are  those  by  which  he  is  to  be  raised  to  bliss,  not  a  dedica- 
tion by  the  widow  of  the  nature  of  that  under  which  the  special 
appellant  claims,  which,  under  any  circumstances,  could  only  be  sup- 
posed to  conduce  to  the  spiritual  benefit  of  the  widow  herself,^  (who 
made  the  gift  without  her  husband's  consent).  We  dismiss  the 
appeal  with  costs. — S.  W.  R.  Vol  I,  a  r.  p.  48. 


Calcutta,  S.  D.  A.— The  oth  of  September,  1842. 

BUNGSEE  Dhur  Hajra,  Appellant, 

veraiia 
Thakoob  PiTBAG  SiNQH,  Respondent. 

A  Hindii  female  in  possession  of  property  inherited  from  her  husband,  in  which  sh*  had 
a  life-inierest,  contracted  debts  entirely  personal,  and  for  purposes  of  her  own.  Held 
that  her  husband's  heirs,  on  whom  the  estate  devolved  at  her  death,  are  not  respon- 
aible  for  her  debts,  which  can  be  recovered,  not  from  the  property  left  by  her  hus- 
band, but  only  from  her  sepaiiate  property. 

The  Plaint  set  forth  that  Mussummat  Ruttun  Koomaree  Thako- 
rain.  Zemindar  of  Turuf  Unwa,  Pergunnah  Bandra,  borrowed  from 
the  plaintiff  a  sum  of  376  Rupees,  on  execution  of  a  bond,  but  died 


*  See,  however,  ante,  p.  807  and  the  Main  Book. 
Vol.  II.  4S 
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before  repayment  After  her  death,  her  property  devolved  in  suc- 
cession to  Sooruj-narain  Singh  and  the  respondent.  The  debt  not 
having  been  repaid,  the  plaintiff  sues  the  latter,  who  is  now  in 
possession  of  the  estate. 

The  defendant  replied,  that  his  grandfather,  Gopal  Singh 
Thakoor,  had  two  sons,  viz.,  Chunder-mohun  Singh  and  Sooruj-narain 
Singh,  the  father  of  the  defendant.  Chunder-mohun,  as  the  eldest 
son,  inherited  his  father's  estate,  and,  dying  childless,  was  succeeded 
by  his  brother,  Sooruj-narain.  Mussummat  Ruttun  Eoomaree  Thako- 
rain,  the  widow  of  Chunder-mohun,  brought  an  action  against  Sooruj- 
narain  for  recovery  of  the  estate  left  by  her  husband.  A  decree 
was  passed  which  awarded  to  her  possession  of  the  property  during 
her  life-time,  but  without  power  to  alienate  it;  and  further  provided, 
that  on  her  death  the  estate  should  devolve  on  Sooruj-narain.  On 
obtaining  possession,  Ruttun  Eoomaree  made  various  attempts  to 
alienate  portions  of  the  property.  On  this,  the  defendant's  father 
presented  a  petition  to  the  Judge  of  the  Civil  Court  of  Jungle  Me- 
hals,  stating  the  fact,  and  praying  that  measures  might  be  taken  to 
protect  his  interests.  This  took  place  in  1243,  two  years  before  the 
date  of  the  bond  under  which  the  plaintiff  sues.  A  proclamation 
was  issued  strictly  prohibiting  any  alienation  of  the  property,  except 
for  payment  of  arrears  of  Government  revenue.  The  plaintiff  there- 
fore can  have  no  claims  against  the  property  in  which  Mussummat 
Buttun  Eoomaree  had  only  a  life-interest,  or  against  those  who  have 
succeeded  to  it  as  heirs  to  her  husband.  This  was  a  personal  debt 
incurred  by  Mussummat  Ruttun  Eoomaree,  and  can  be  recovered  only 
from  her  separate  property. 

The  Principal  Assistant  (stationed  at  Manbhoom)  dismissed 
the  claim ;  and  his  decision,  on  appeal,  was  confirmed  by  the  Agent 
to  the  Qovernor-Qeneral. 

A  special  appeal  was  then  admitted  by  the  Sudder  Dewanny 
Adawlut. 

By  the  Court,  Mr.  A.  Dick : — "  The  defendant  is  not  the  heir 
of  Ruttun  Eoomaree,  but  of  her  husband ;  the  debt  was  personal 
to  her^  and  cannot  be  levied  from  the  heirs  of  her  husband,  or  from 
the  property  left  by  him.  1  would  confirm  the  decrees  of  the  Lower 
Courts ;  but,  with  reference  to  the  admission  of  a  special  appeal  in 
the  case,  wish  for  the  opinion  of  another  Judge." 
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Mr.  Lee  Warner  referred  to  the  pundit  of  the  Court  for  an 
opinion  as  to  whether,  if  a  woman  in  possession  of  her  husband's 
estate  to  borrow  money,  and  on  her  death  the  property  devolve  on 
her  husband's  heirs,  they  are  responsible  for  the  debt  incurred  by 
her.  The  pundit  replied  that  they  are  responsible  if  the  money  was 
borrowed  for  any  purpose  of  the  nature  of  that  under  which  the 
woman  was  authorized  by  the  law  to  alienate  a  portion  of  the  pro- 
perty,— such  as  to  pay  her  husband's  debts,  or  perform  his  funeral 
obsequies, — but  not  otherwise  On  the  receipt  of  this  opinion,  Mr. 
Lee  Warner,  concurring  with  Mr.  Dick  that  the  debt  incurred  by 
Mussummat  Buttun  Koomaree  was  entirely  of  a  personal  nature, 
and  in  no  way  connected  with  her  husband,  passed  final  orders  con- 
firming the  decrees  of  the  Lower  Courts. — ^Sel.  S.  D.  A.  Rep.  Ygl. 
VII,p.  114(NewEd.p.  183). 

By  the  Hindd  Law  a  widow  is  allowed,  during  her  life-time^  to 
make  the. fullest  use  of  the  usufruct  of  her  husband's  estate;  but 
whatever  part  she  leaves  behind  at  her  death  becomes  the  property 
of  the  next  heir  of  her  deceased  husband,  and  is  not  liable  for  her 
personal  debts,  unless  such  debts  have  been  contracted  under  legal 
necessity  for  the  benefit  of  the  estate. — Chundrabidee  Debea  {olject- 
or)  Appellant,  v.  Mr.  Brody  (Decree-holder)  Reapondent.-^.  W. 
Rep.  YoL  IX,  p.  584. 

Held  that  a  personal  decree  against  a  widow  does  not  bind  her 
husband's  estate.  KShah-zadak  Mohummud  Raheemoodten  petitioner, 
Ranee  Prosunnchmoyee  Debea  opposite  party. — S.  D.  A.  Decis.  for 
1850,  p.  358. 

A  decree  against  a  widow  in  temporary  possession  for  a  debt 
arising  out  of  her  own  neglect  of  duty,  is  not  binding  on  all  persons 
who  take  the  estate  in  succession  to  her.  A  sale  made  in  execution 
of  such  decree  passes  on  more  than  the  widow's  personal  interest— 
Brij  Bhookun  LaU  Awaatee  v.  Mohadeo  Dobey.S.  W.  R  Vol.  XVII, 
c  r.,  page  422. 

A  debt  incurred  on  her  own  account  by  a  widow  of  a  member 
of  a  Hindii  family,  holding  joint  and  undivided  property,  is  not  re- 
coverable from  the  joint-estate,  but  from  the  widow  personally,  or 
from  her  separate  property. — Mvsaummat  Sootee  Koonvnir  for  self 
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and  her  minor  son  Nimd-kiskore  Singh,  Appellaat  v.  PuniUH)  Roy, 
Respondent— Sel.  S.  D.  A.  Rep.  7oL  VI,  p.  154,  (New  EA  185.) 


Calcutta  S.  D.  A.— The  18th  of  Decer)\bei\  1811. 

Hem-chand  Mujoomdab,  Appellant, 

versus 
MussuHMAT  Tara-munee  and  MUSSUM31AT  Rai-munee, 

Respondents 

S,  the  wife  of  B,  deoeased,  executed  a  deed  of  FelinquiBhment  to  H,  acknowledging 
and  confirming  an  alleged  tranafer  by  B,  of  his  estate  to  H,  in  payment  of  a  debt. 
Claim  by  T,  and  R,  the  mother  and  daughter  of  B,  to  poeacaajon  of  the  estate  durix^  th» 
life-time  of  S,  disallowed,  but  it  not  appearing  in  proof  that  B  had  transferred  hit 
estate  to  H,  or  had  died  indebted  to  him,  the  deed  ruled  not  to  predude  the  rights  of 
the  other  heirs  of  B,  after  the  death  of  S ;  *  a  wife  not  having  the  power,  under  the 
Hindiilaw,  of  alienating  (except  for  special  causes)  the  estate  devolTing  to  her  on 
her  husband's  death. 

This  was  an  action  brought  by  Mussummat  Tara-munee  against 
Hem-cbandj  the  appellant,  her  deceased  husband's  nephew^  for  the 
recovery  of  a  9  ana  share  of  Kismul  Palara  and  other  talookdary 
landa 

The  Court  of  Sudder  Dewanny  Adawlut  admitted  the  appeal, 
on  consideration  of  the  insufficiency  of  the  proceedings  of  the  Pro- 
vincial Court;  and  the  erroneous  adjudgment  of  possession  to  Tara- 
muuee,  who  was  obviously  not  the  legal  heir  of  Bhyro-chand,  his 
wife  and  daughter  surviving. 

Rai-munee  ( the  daughter  of  Bhyro-chand  )  was,  on  her  peti- 
tion admitted  as  joint  respondent  with  Tara-munee. 

In  answer  to  a  reference  by  the  Court,  the  Hindi!  law  officers 
gave  a  vyavasthd  to  the  following  effect :  *'  If  the  proprietor  of  a 
landed  estate  die^  leaving  a  grandmother,  mother,  step-mother,  wife, 
unmarried  daughter,  and  son  of  his  father's  uncle,  his  wife  succeeds 
to  the  sole  possession  of  the  estate ;  but  she  cannot,  without  sufficient 


*  Here  for  convenience's  sake  the  iuitial  letters  used  in  the  marginal  note  of  the 
original,  are,  except  B  which  formed  the  initial  of  Bhjro  or  Bhyrob,  changed  respectiyely 
into  the  initials  of  the  names  of  the  different  parties ;  viz.,  A,  is  changed  into  S.  C  into 
B,  D,  in  to  T,  and  E,  into  R. 
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cause^  or  the  consent  of  the  above  mentioned  relations,  transfer  the 
property  by  gift  or  sale.  The  widow  may  transfer  the  real  and  per- 
sonal estate  of  her  deceased  husband  in  discharge  of  his  debts,  if  the 
amount  of  the  debt  exceed  or  equal  the  value  of  the  estate,  but  if  the 
value  of  the  estate  exceed  the  amount  of  the  debt,  the  widow  is  only 
entitled  to  sell  such  part  as  may  suffice  to  cover  the  debt.  In  order 
to  render  such  sale  by  the  widow  valid,  the  debt  must  be  proved  by 
documentary  evidence,  or  the  testimony  of  witnesses ;  the  declaration 
of  the  widow  herself,  whether  she  state  that  the  debt  was  acknow- 
ledged by  her  husband,  or  merely  herself  acknowledge  the  justice  of 
the  debt,  not  being  admissible.  If,  in  the  present  case,  the  widow  have 
transferred  her  deceased  husband's  estate  in  payment  of  his  just 
debts  and  the  creditor  under  such  sale  obtain  possession  of  the 
estate,  the  other  heirs  of  the  deceased  are  not  entitled  to  set 
aside  the  sale  by  payment  of  the  debt :  but  if,  on  judicial  inves- 
tigation, it  be  proved  that  the  value  of  the  estate  exceeded  the 
amount  of  Ihe  debt,  the  Court  may  pass  such  decision  as  they 
judge  equitable.  Debts  incurred  by  any  member  of  a  family  living 
jointly,  on  account  of  any  private  concern,  are  exclusively  demand- 
able  from  that  person,  and  his  heirs,  and  not  from  the  other 
members  of  the  family ;  lastly,  although  the  lordavee  in  question 
was  not  in  itself  sufficient  to  convey  to  the  appellant  the  proprietary 
right  in  the  lands,  yet,  if  it  were  established  by  evidence  ( as  stated 
in  the  document  in  question),  that  the  husband  of  Sooruj-munnee 
had  verbally  made  over  his  share  of  the  joint  estate  to  Hem-chand 
in  payment  of  his  debt,  then  Hem-chand  is  entitled  to  the  lands  in 
question,  and  his  right  thereto  would  not  be  precluded,  although  it 
should  appear  that  the  value  of  the  lauds  in  question  exceeded  the 
amount  of  the  debt,  in  payment  of  which  they  were  so  transferred." 
On  consideration  of  the  evidence  taken  on  these  points,  the 
Court  (present  J.  H.  Harrington  and  J.  Stuart )  were  of  opinion, 
that  there  was  no  sufficient  proof  either  of  Bhyro-chand  having 
incurred  the  debt  on  which  the  deed  of  relinquusliment  ( la-davee) 
was  grounded,  or  of  his  having,  in  his  life-time,  made  over  the  lands 
in  question  to  the  appellant.  A  final  decree  was  therefore  passed, 
amending  the  decree  of  the  Pfovincial  Court,  as  far  as  it  went  to  give 
possession  to  Tara-munee ;  and  providing  that,  after  the  death  of 
Sooruj-munee,  the  deed  of  relinquishment  executed  by  her  should 
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not  operate  to  preclude  the  right  of  the  other  surviving  heirs  of 
Bhyro-chand.— Sel.  S.  D.  A.  K  Vol.  I.  p.  359  (New  Ed.  481.) 

The  existence  of  a  debt,  the  liquidation  of  which  is  provided  by 
lease  of  ancestral  property,  is  no  justification  for  alienation  of  such 
property  by  a  Hind6  widow  during  her  life  tenancy. — TiliLck  Roy  and 
others  v.  Phoolman  Roy  and  others.— S.  W.  R.  Vol.  VII,  p.  450. 

In  the  case  of  alienation  by  a  Hiudti  widow,  the  mere  fact  that 
a  sale  iahtehar  proved  to  have  been  issued  about  the  time  of  transfer, 
is  not  evidence  of  necessity. — Nand  Coomar  Mondol  and  others  v. 
Oaetra  Doaaee  and  others.— S.  W.  R.  Vol.  VI,  p.  323. 

The  payment  of  a  time-barred  debt  of  her  deceased  husband 
is  not  a  valid  cause  for  the  absolute  alienation  by  a  Hindfi  widow 
of  her  deceased  husband's  immovable  estate. — MUgirappa  bin  SuZ* 
lappa  Teli  v.  Shivappa  bin  JSrappa.— Bom.  fl.  C.  Rept  Vol.  VI, 
page,  270. 

The  consent  of  the  then  reversionary  heir  to  a  sale  by  a  Hiodfi 
widow,  though  not  binding  evidence  on  the  present  heir,  is  strong 
presumption  of  the  existence  of  necessity  at  the  time  of  sale,  to 
be  rebutted  only  by  proof  of  fraud  or  collusion,  or  of  the  absence  of 
necessity.— £'aZee-mo&U7i  Deb  Roy  v.  Dhununjoy  8haha  and  others* 
S.  W.  R.  Vol  VI,  p.  51. 


Calcutta  High  Court 

Present : 

The  Hon'ble  SirBarnes  Peacock,  KL,  Chief  Jtiatice,  and  the 

Hon'ble  A.  S.  Raikes,  H.  V.  Bayley,  F.  B.  Kemp,  and 

L.  S.  Jackson,  Puisne  Judges. 

Oases  No.  79, 84, 201,  and  210  of  1862  and  Kos.  78  and  84  of  1862« 

Case  No.  79. 

Musst.  OOBINDO-MANI  DASL*(Plaintiff)  Appellant, 

versus 
Sham-lal  Basak  and  others  (Defendants)  Respondents. 
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A  oonveyaiice  by  a  Hindd  widow  for  other  than  allowable  causes,  of  property  which  baa 
descended  to  her  from  ber  husband,  is  not  an  act  of  waste  which  destroys  the 
widow's  estate  and  vests  the  propertiy  in  the  reversionary  heirs,  and  the  conveyance 
Is  binding  during  the  widow's  life. 

The  reversionary  heirs  will  not  be  precluded  even  during  the  life  of  the  widow  from  com- 
mencing a  suit  to  declare  that  the  conveyance  was  executed  for  causes  not  allowable, 
and  is,  therefore,  not  binding  beyond  the  widow's  life,  nor  will  the  reversionary  heirs 
be  deprived,  during  the  widow*s  life,  of  their  remedy  against  the  grantee  to  prevent 
waste  or  destruction  of  the  property,  w)itther  movable  or  immovable. 


The  question,  which  was  referred  for  the  consideration  of  a  full 
Bench  in  these  appeals^  is  whether  a  conveyance  by  a  Hindfi  widow 
of  immovable  property  which  she  takes  by  descent  from  her  husband, 
is  valid  during  the  widow's  life,  if  the  conveyance  is  made  for  causes 
other  than  those  allowed  by  the  Hind(i  law ;  and  if  not,  whether  the 
reversionary  heirs  of  the  husband  can  interfere  by  suit  to  cause  the 
property  to  be  delivered  up  to  themselves  or  to  the  widow. 

The  case  has  been  very  fully  and  elaborately  argued  on  both 
sides.  The  principal  authorities  on  the  subject  are  collected  in  the 
Vyavasthd  Darpana,  a  very  useful  book  vipon  Hindii  law^  by  Baboo 
Shama-Churn  Sircar. 

Kdtydna  says : — 

"  Let  the  childless  widow,  preserving  unsullied  the  bed  of  her 
lord  and  abiding  with  her  venerable  protectorj  enjoy  the  property, 
restraining  herself  until  her  de^th.  After  her,  let  the  heirs  take  it." 
(Colebrooke's)  Dd,  bhd  Chap.  XI,  Section  I,  para  66. 

Again : — 

*'  The  widow  is  only  to  enjoy  her  husband's  estate.  She  is  not 
competent  to  make  a  gift^  mortgage^  or  sale  of  it"  (Idem,) 

In  Colebrooke^s  Digest,  Vol.  Ill,  p.  465,  it  is  said : — 

''  It  fully  appears  that  the  widow's  disposal  of  her  husband  s 
property  at  pleasure,  otherwise  than  by  the  simple  use  of  it  or  by 
donation  for  the  benefit  of  the  lord,  is  invalid.^^ 

Sir  William  Macnaghten^  a  very  great  authority^  appears  to 
have  been  of  opinion  that  a  gift  or  conveyance  by  a  widow  other 
than  for  allowable  cause,  was  void,  not  only  as  against  reversionary 
heirs  of  the  husband,  but  also  as  against  herself.  (  See  Macnagh ten's 
Hindfi  law.  Vol.  I,  pages  19  &  20.) 
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In  the  case  of  Doe  dem,  Banerjea  versus  Baneijea,  the  plaintiff 
was  DOQ-suited.  The  decisioa  turned  upon  another  point  and  is  no 
authority  upon  the  question  now  under  consideration,  but  it  is  im* 
portant  as  containing  the  opinion  which  was  delivered  to  East,  C,  J., 
by  Macnaghten,  J.,  drawn  up  by  his  son  Sir  William  Macnaghten. 

The  opinion  w«ns  as  follows:— 

''  If  a  widow  make  a  sale  in  perpetuity  of  her  husband's  landed 
property,  by  a  deed  to  that  effect,  the  purchaser,  as  she  had  no  right 
to  make  the  sale,  will  not  be  benefited  by  it,  nor  will  he  be  entitled, 
in  virtue  of  it,  to  the  interest  which  the  widow  has  in  the  estate. 
This  is  founded  upon  the  principle  of  the  sale  being  without  owner- 
ship, which  renders  it  void,  ab  initio,  and  not,  as  I  before  thought, 
upon  the  principle  of  a  greater  interest  being  conveyed  by  the  deed 
than  the  widow  was  competent  to  grant.  The  Pandits,  whom  I 
have  to-day  consulted,  agree  in  saying  that,  if  one  of  four  brothers 
make  a  deed  of  sale  of  the  whole  patrimonial  property,  it  will  hold 
good,  as  far  as  his  share  is  concerned,  because  the  sale  creates  owner- 
ship in  the  purchaser,  and  not  the  deed,  which  is  only  proof  of  the 
sale,  and  may  be  taken  to  prove  it^  as  far  as  will  serve  that  purpose, 
though  invalid  with  respect  to  the  conveyance  of  the  property  of 
the  other  brothers,  it  is  valid  against  himself,  and  is  proof  of  his 
intention.  Not  so  in  a  deed  made  by  a  widow  :  she  has  no  unlimit- 
ed proprietary  right  over  any  part  of  her  husband's  property,  but 
merely  a  general  usufructuary  right  over  the  whole  indiscriminately. 
It  is  clear,  therefore,  that  she  cannot  convey  the  whole  in  perpetuity, 
but  the  deed  by  which  she  conveys  is  void,  ab-initio,  as  to  the 
sale :  nor  can  it  convey  the  interest  which  she  possesses,  which  ( in- 
dependently of  its  not  being  transferable  )  is  an  interest  of  a  totally 
different  nature  from  that  of  proprietary  right."  (2nd  Morley's 
Digest,  p.  135.) 

The  opinion  that  the  purchaser  would  not  be  entitled  during 
the  widow's  life  was  founded  upon  the  principle,  that  she  had  no 
proprietary  right  over  any  part  of  her  husband's  property,  but  mere- 
ly a  general  usufructuary  right  over  the  whole  indiscriminately,  and 
that  the  sale  being  without  ownership  was  void,  ah-initio^  by  the 
Hindii  law.  The  opinion  of  Sir  William  Macnaghten  was  founded 
upon  the  same  principle,  upon  which  he  also  gave  his  opinion,  in  the 
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same  case  that  sale  of  a  father's  property  by  a  son  during  the  father's 
lime-time  was  void,  ab-initio^  upon  the  ground  that  it  was  a  sale 
without  ownership  and  was  therefore  not  binding,  after  the  father's 
death,  upon  the  son,  who  succeeded  to  the  property  as  his  father's 
heir.  Sir  William  Macnaghten  appears  to  have  considered  that  the 
widow  had  no  greater  right  in  an  estate  which  she  takes  by  descent 
from  her  husband,  than  a  son  has  in  the  estate  of  his  father  during 
his  father's  life- time. 

This,  however,  is  not  the  case.  In  Oolack-mani  Debea  versus 
Digamber  Dey  (Sup.  November  15th,  1852,)  the  Court  said: — 

"No  part  of  the  entire  interest,  when  the  widow  takes  by  in- 
heritance, is  in  suspense  or  abeyance  in  any  way,  nor  is  there  a 
reversion  on  a  life  estate,  but  the  whole  interest  is  in  the  widow. 
When  she  takes  as  heir  under  the  Hindfi  law,  she  is  ranked,  in  all 
treaties  a  heir.  Sir  Francis  Mcacnaghten  treats  her  estate  rightly  as 
anomalous,  and  other  writers  treat  it  as  coming  to  her  as  heir ;  there- 
fore, when  they  terra  it  also  a  life  estate,  they  mean  that  expression 
in  a  sense  different  from  that  of  a  pure  and  mere  life  estate."  (Mac- 
pherson  on  Mortgages,  3rd  Edition,  page  25.) 

The  Court  goes  on  to  say  : — 

**  It  has  been  invariably  considered  for  many  years  that  the  wi- 
dow fully  represents  the  estate ;  and  it  is  also  the  settled  law,  that 
adverse  possession  which  bars  her,  bars  the  heir  also  after  her,  which 
would  not  be  the  case  if  she  were  a  mere  tenant  for  life  as  known 
to  the  English  law,"  (Idem.  p.  27.) 

See  also  the  case  of  Kdshi-ndth  Basdk  and  another  versus  Hara^ 
mindari  Ddai  and  another,  in  the  Privy  Council,  24th  June,  1826, 
(Clerke's  Reports,  p.  91,  and  Montriou's  Cases  of  Hindu  law,  p.  495) 
from  which  it  would  seem  that  the  widow  takes  more  than  a  life 
estate.  See  also  Jddu-mani  Debt  versus  Sdrodd-prasanna  Moo* 
kerjea  (1  Boulnois'  Reports,  p.  129;  Macpherson  on  Mortgages,  3rd 
Edition,  p.  28.) 

In  6  Moore's  Indian  Appeals,  p.  433,  HaH-dds  Dutt  versus 
Srimati  Apiirva  Ddsi,  it  was  held  that  the  title  of  a  widow  to  her 
husband's  property,  though  a  restricted  one,  was  not  in  the  nature 
of  a  trust. 

TOL.  II.  44 
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There  are  some  decisions  ia  the  Sudder  Court  in  which  it  has 
been  held  that  the  conveyance  does  not  operate  as  against  the  widow 
during  her  life-time.  There  are  others  in  which  the  conveyance  has 
been  allowed  to  operate  against  her  during  her  life-time. 

In  Hem-chander  Mozumddr  versus  Tdrd-mani  ( 18tli  December, 
1811,  S.  D.  A.  Report,  Vol.  I,  page  359,*)  it  was  declared  by  the  de- 
cree that  a  deed  executed  by  the  widow  should  not,  after  her  death, 
operate  to  preclude  the  right  of  the  surviving  heirs,  leaving  it  to 
operate  during  her  life-time. 

In  Krishna-gobinda  Sen  versus  Oangd-ndrayan  Sircar^ 
the  Supreme  Court  declared  a  decided  opinion  that  a  widow  had  no 
right,  other  than  for  allowable  causes,  to  make  any  grant  of  her  in- 
terest in  the  estate  which  could  endure  beyond  her  own  life.  ( Sir 
F.  Macnaghten's  Cons.  Hind6  law,  page  19.) 

In  the  case  of  Rdmdnanda  Mukhopddhyd  versus  Ram- 
ki^hna  Datt  {Idem,  pages  19  and  20,)  it  was  admitted  by  all  the 
Judges  of  the  Supreme  Court  that  the  grant  which  was  made  by  a 
widow  of  property  inherited  from  her  husband,  and  which,  it  clearly 
appeared,  was  not  made  for  benefit  of  her  husband's  soul,  was  good 
for  her  life. 

In  Kdshi-ndth  Basdk  and  another  versus  Hara-sundaH  Basi 
and  another,  in  the  Privy  Council,  to  which  we  have  already  referred. 
Lord  Gififord,  after  reviewing  the  opinions  of  the  diflferent  Pandits, 
observes : — 

"The  result,  as  it  appears  to  me,  of  these  different  opinions,  is 
this  :  that  they  all  agree,  as  I  have  already  stated,  that  the  widow 
Hara-sundari  Dksi  is  entitled  to  absolute  possession ;  that  she  has, 
for  certain  purposes,  a  clear  authority  to  dispose  of  her  husband's 
property ;  she  may  do  it  for  religious  purposes,  including  dowry  to 
a  daughter,  and  making  gifts  and  donations  to  the  husband's  family ; 
but  they  diflfer  in  this  :  the  Court  Pandits  say  that  if  she  alienates 
the  property  for  other  purposes,  without  the  consent  of  the  husband's 
relations,  it  would  be  invalid  ;  the  others  say  that,  though  she  would 
incur  moral  blame,  if  applied  for  purposes  not  allowed,  yet  the  act 
would  be  valid  as  against  the  4*elations  of  the  husband  ;  in  that  res- 
pest  the  four  pandits  diflfer  from  the  pandits  of  the  Court,  founding 

*  AnU,  page  340. 
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t]»eir  opiuion  upon  the  doctriaes  contained  in  the  Ratnd-kara  and 
Chintd-mani  which  were  not  overrnled  by  the  Ddya-hhdga  and 
Ddya-tdttwd.''     (  Vyavasthd  Darpana  page  133.     First  Edition. ) 

It  appears  also  from  the  same  judgment  that  two  other  pandits 
were  examined,  and  were  asked  whether  they  agreed  with,  or  differ- 
ed from,  the  opinions  of  the  Court  pandits.     Their  answer  was : — 

"We  agree  upon  all  points  with  tlie  opinions  given  by  the 
Court  pandits  yesterday,  with  this  exception  :  they  yesterday  stated 
that  gifts  of  movable  and  immovable  property  made  by  a  widow,  for 
other  than  allowable  causes,  were  not  valid  against  herself  or  the 
next  heir  of  her  husband.  We  agree  with  them  that  such  gifts  are 
not  valid  as  against  the  next  heir  of  her  husband ;  but  we  say  that 
they  are  valid  as  against  the  widow  who  could  not  reclaim  them, 
whereas  the  heir  is  entitled  to  do  so."     {Idem.  ) 

In  Fulton's  Reports,  page  73,  Kdli-chdad  Dutt  versus  Moore 
and  others,  Ryan  C.  J.,  says  : — 

'*  That  a  grant  made  by  a  widow  for  her  own  life  is  good,  has 
been  decided  in  this  Court/' 

Upon  the  whole,  after  considering  all  the  cases  upon  the  sub- 
ject, we  are  of  opinion  that  a  convejance  by  a  Hiud6  widow,  for 
other  than  allowable  causes,  of  property  wliich  has  descended  to  her 
from  her  husband,  is  not  an  act  of  waste  which  destroys  the  widow's 
estate  and  vests  the  property  in  the  reversionary  heirs,  and  that  the 
conveyance  is  binding  during  the  widow's  life.  The  reversionary 
heirs  are  not.  after  her  death,  bound  by  the  conveyance  ;  but  they 
are  not  entitled,  during  her  life- time,  to  recover  the  property  either 
for  their  own  or  for  the  use  of  the  widow,  or  to  compel  the  restora- 
tion of  it  to  her.  If  the  widow  in  any  case  be  imposed  upon  an.d 
induced  to  execute  a  conveyance  by  fraud,  the  conveyance  will,  in 
such  case,  as  in  all  other  cases  of  fraud,  be  void. 

It  has  been  urged  that  the  reversionary  heirs  may  be  prejudiced 
if  they  cannot  sue  for  the  property  during  tlie  widow's  life,  for  after 
her  death  it  may  be  difficult  to  procure  the  necessary  evidence  to 
show  that  the  conveyance  was  executed  for  causes  not  allowable;  and 
that,  in  the  case  of  movable  property,  such  as  money  or  valuable 
securities,  irreparable  injury  may  be  done  to  the  reversionary  heirs 
by  the  grantees  making  away  with  the  property  during  the  widow's 
life,  or  in  the  case  of  immovable  property,  by  committing  waste. 


348  PRECEDENTS  OF  [  Book  n. 

But  our  decision  will  not  preclude  the  reversionary  heirs,  even  du- 
ring the  life-time  of  the  widow,  from  commencing  a  suit  to  declare 
that  the  conveyance  was  executed  for  causes  not  allowable,  and  is 
therefore  not  binding  beyond  the  widow's  life.  Nor  will  it  deprive 
the  reversionary  heirs,  during  the  life  of  the  widow,  of  their  remedy 
against  the  grantee  to  prevent  waste  or  destruction  of  the  property, 
whether  movable  or  immovable  in  the  event  of  their  makinsr  out  a 
sufficient  case  to  justify  the  interference"  of  the  Court. — Full  Bench 
Reports  of  the  Calcutta  High  Court  from  1862—1868,  page  48, 
Sutherland's  Full  Bench  Reports,  page  165. 


Calcutta  H.  C.  A— The  20th  of  May,  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  the 

Hon'ble  F.  A.  Glover,  JuSige. 

Ram  Monohur  Singh  and  others  (PlaintiflFs)  Appellants, 

versus 
KOOLDEEP  Narain  Singh  and  another  (Defendants)  Respondents. 

a  reversionary  heir  has  no  right  to  set  afiide  a  deed  of  sale  executed  by  a  Hindil 
widow  during  her  life-time. 

A  reversionary  heir  is  subject  to  all  rights  which  exist  against  the  property  in  conse- 
quence of  acts  done  by,  or  decrees  obtained  against,  the  ancestor. 

Peacock,  G.  J. — This  is  a  suit  to  set  aside  a  deed  of  sale  execu- 
ted by  a  widow  upon  the  ground  that  there  was  no  necessity.  The 
suit  is  brought  by  a  reversionary  heir  in  the  widow's  life-time,  but 
a  reversionary  heir  has  no  right  to  set  aside  a  deed  in  the  widow's 
life-time,  because  if  the  deed  is  set  aside,  it  destroys  the  purchaser's 
right  even  during  the  widow^s  life-time.  But  the  grounds  upon 
which  it  is  said  that  there  was  no  necessity  fail,  even  if  this  had 
been  a  suit  merely  to  declare  that  the  deed  was  not  binding  upon 
the  reversionary  heir. 

The  first  ground  of  necessity  was  a  decree  obtained  against  the 
widow's  husband  in  his  life-time.  The  reversionary  heir  says  that 
he  is  not  bound  by  that  decree,  that  it  ought  to  have  been  proved 
as  against  him  that  there  was  a  good  cause  of  action  against  the 
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husband ;  but  there  can  be  no  doubt  that  the  reversionary  heir  is 
subject  to  all  rights  which  exist  against  the  property  in  conse- 
quence of  acts  done  by  the  ancestor  or  decrees  obtained  against  him. 
If  the  decree  had  been  executed,  a  portion  of  the  estate  might  have 
been  sold  The  widow  in  this  particular  case,  having  regard  to  the 
amount  of  the  income,  was  not  bound  to  apply  it  in  satisfaction  of 
the  decree  in  order  to  prevent  the  judgment  creditor  from  executing 
his  decree. 

As  to  the  other  transaction,  the  suit  is  to  set  aside  a  deed  by 
which  the  widow  of  the  plaintiff's  ancestor  raised  150  rupees  for  her 
maintenance  during  the  time  of  the  famine.  I  think^  however,  that 
necessity  was  sufficiently  made  out  in  this  case.  Evidence  was 
given  merely  as  to  the  general  amount  of  the  widow's  income^  and 
it  was  not  proved  that  she  could,  or  did  in  fact^  collect  the  rents  of 
her  estate  during  the  famine.  If  she  had  received  them,  they  would 
not  probably  have  exceeded  600  rupees  a  year.  But  whatever  may 
tiave  been  the  amount  of  her  income,  it  was  not  proved  that  during 
the  year  of  the  famine  she  collected  any  part  of  it,  and  the  judge 
has  found  that  no  extravagance  was  proved  against  her.  Under 
these  circumstances,  I  think  a  case  of  necessity  has  sufficiently  been 
established. 

The  decree  of  the  Lower  Appellate  Court  will  be  affirmed  with 
costs. 

Olover,  J, — I  am  quite  of  the  same  opinion. 
W.  R.  S.  Vol.  XI,  c.  r.  p.  514. 

A  conveyance  by  a  Hindfi  widow,  without  proof  of  necessity  to 
justify  an  alienation  of  ancestral  property,  can  only  operate  as  a  con- 
veyance of  her  life-interest. — Tarinee  Chum  Banerjea  v.  Nund 
Coomar  Banerjea. — S.  W.  R.  Vol.  I,  c.  r.  p.  47. 

When  alienations  of  her  husband's  estate  are  improperly  made 
by  the  widow,  they  are  good  as  against  her  for  her  life,  and  the  rever- 
sionary heir's  cause  of  action  does  not  arise  until  her  death.  But 
when  property  belonging  to  the  husband's  estate,  is  held  adversely  to 
the  widow,'  and  never  reaches  her  hands,  the  cause  of  action  accrues 
to  her,  and  a  suit,  whether  by  her,  or  by  the  reversionary  heir,  must 
be  brought  within  the  usual  period,  counting  from  the  commence- 
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ment  of  adverse  possession. — Nubeen  Chunder  ChukerbuUy  v.  laaur 
Chunder  ChukerbuUy  and  others.— S.  W.  R.  Vol.  IX,  (R  B.)  p.  505. 

Sale  by  a  Hind(i  widow  is  not  invalid  if  made  without  collusion. 
But  the  sale  is  limited  to  the  widow's  life-interest  and  the  rever- 
sioner is  only  entitled  to  declaration  that  the  sale  will  not  aflfect  or 
prejudice  his  interests  beyond  the  widow's  life. — Ramgutty  Kui^w- 
kar  v.  Boisiob'churn  Mujoomdar. — S.  W.  R.  Vol.  VII,  p.  167. 

The  widow  of  one  of  the  brothers  of  a  divided  Hindti  family, 
governed  by  the  Mitdlcshard  law,  does  not  acquire  an  absolute  inter- 
est in  her  husband's  separate  estate,  but  only  such  an  interest  as 
would  render  her  acts  conveying  her  interest  to  a  third  party  bind- 
ing as  against  herself,  but  not  as  against  the  reversionary  heirs, 
unless  the  alienations  were  made  under  legal  necessity. — Chut  Banco 
V.  Ram  Kishen  Singh.— S.  W.  R.  for  1864,  p.  102. 

Alienation  by  a  Hindfi  widow  of  property  inherited  from  her 
deceased  husband  is  valid  for  the  period  of  her  own  life,  though  the 
conveyance  may  purport  to  convey  a  greater  interest. — Mil^irappa 
bin  Sulbappa  v.  Shivappa  bin  Erappa. — Bom.  H.  C.  Rep.  Vol.  VI, 
A.  C.  J.  p.  270. 

Held  that  a  Hindu  widow  having  a  life-interest  only  in  the  pro- 
perty inherited  from  her  husband  has  independent  power  of  sale 
over  the  same  to  the  extent  of  such  life-interest  and  no  further. — 
Maya-ram  Bhae-ram  v.  Moti-ram  Govind-ram. — Bom.  H.  C.  Rep. 
Vol.  II,  page  331. 

A  sale  by  a  widow  of  property  derived  from  her  husband,  who 
was  divided  in  interest  from  his  own  family,  is  valid  for  her  life,  such 
a  sale  will  not  be  set  abide  at  the  instance  of  a  divided  brother  of 
the  hnshsLnd.— Bhagavatomma  v.  Pampaniia  Oand  and  others. — 
Mad.  H.  C.  Hep.  Vol.  II.  p.  :^93. 

A  Hind6  wiilow  has  the  fullest  beneficial  interest  in  her 
husband^s  property  inlierited  by  her,  for  life.  She  takes  as  heir  a 
proprietary  estate  in  the  land,  absolute  for  some  purposes,  although 
in  some  respects  subject  to  special  qualifications,  and  her  dispositioa 
of  the  property  is  good  for  her  life. 
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The  proposition  that  a  widow  has  no  estate  in  her  husband's 
immovable  property;  but  only  a  personal  enjoyment  of  the  usufruct, 
is  untenable. — Kdmdvadhani  Vinkata  Subbaiya  v.  Joyaa  Nara- 
einghappa, — Mad.  H.  C.  Hep.  Vol.  Ill,  p.  116. 

Haradhun  Nao,  versus  IssuB  Chunder  Bosel 

The  claim  of  the  plaintifif  is  for  setting  aside  the  deed  of  sale, 
as  well  as  for  recovery  of  possession,  and  so  far  as  this  last  relief  is 
concerned,  the  special  appellaut  has  undoubtedly  no  right  to  dispos- 
sess the  widow,  or  the  purchaser  holding  under  her,  during  the  life- 
time of  the  said  widow. 

But  as  far  as  the  right  of  the  appellant  is  confined  to  his 
obtaining  a  declaration  that  the  sale  is  invalid  against  him,  on  his 
establishing  that  the  sale  was  made  without  the  necessity  recogniz- 
ed by  the  Hindu  law,  we  think  {vide  page  165,  of  the  special  num- 
ber of  Sutherland's  Weekly  Reporter* )  that  the  plaintifif,  special 
appellant,  is  entitled  to  sue  for  only  that  special  relief. — S.  W.  R 
Vol.  VI,  p.  222. 

K,  a  Hindii  widow,  while  in  possession,  granted  a  putnee  lease 
of  property  which  was  afterwards  sold  and  purchased  by  B. 

Held,  that  if  there  was  no  legal  necessity  to  justify  the  aliena- 
tion, the  putnee-dar  acquired  no  more  title  than  the  life  interest,  hut 
if  there  was,  then  B's  purchase  was  subject  to  the  potiah  granted  by 
the  widow  as  a  valid  alienation  of  prior  date. — Biaso-iiath  Chunder  v. 
Radka-h^to  Mondul. — S.  W.  R.  Vol.  XI,  p.  554. 

A  lease  granted  by  a  childless  Hindii  widow  is  valid,  and  enures 
for  the  life  of  the  widow. — Muasummat  Mohun  Coower  v.  Baboo 
Zoramun  Singh, — Marshall's  Reports,  p.  166. 


*  Ante,  ptg«  342. 
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Held,  that  an  action  institaied  by  reverBionaiy  beirs  against 
a  Hind6  widow,  in  ber  life-time,  to  invalidate  alienations  by  her 
of  ber  busband's  ancestral  property  and  to  deprive  ber  of  tbe 
management  in  consequence,  and  to  obtain  possession  tbemselves, 
will  lie. 

Alienations  baving  been  proved  to  an  extent  entirely  subver- 
sive of  tbe  rights  of  the  heirs,  and  the  OnooTntUi  puitur,  or  tbe 
deed  of  authorization,  under  which  they  were  alleged  to  have  been 
made,  having  been  declared  invalid,  the  widow  was  deprived  of  tbe 
possession  as  well  as  the  management  of  the  property,  which  was 
placed  in  the  hands  of  heirs,  with  the  exception  of  the  family-man- 
sions :  They  were  directed  to  pay  the  whole  of  the  profits,  arising 
from  tbe  several  properties,  into  the  Zillah  Court,  quarterly,  for  the 
benefit  of  the  widow,  during  her  life-time.  In  the  event  of  their 
failing  to  fulfil  this  coodition,  for  a  period  exceeding  three  months 
after  any  payment  becomes  due,  the  Zillah  Court  is  to  report  the 
circumstance  with  a  view  to  having  the  property  placed  in  the 
bands  of  a  surburah-kar  or  receiver. 

Sale  of  part  of  the  property  presumed  from  lapse  of  time  and 
other  circumstances  to  have  been  made  in  satisfaction  of  a  decree 
of  Court  against  the  deceased  proprietor,  held  to  be  valid. — Nundr 
loll  Baboo  and  Mudunloll  Baboo  versus  Bolakee  Bibee ; — and 
Bolakee  Bibee  versus  Nundloll  Baboo  and  another. — S.  D.  A.  Dea 
for  1854,  p.  351. 

Remark. — This  decision,  not  the  unanimous  decision  of  the 
Court,  has  been  generally  looked  upon  as  extremely  harsh,  and  it 
has  been  since  modified,  especially  by  the  observations  of  the  Sudder 
Court,  in  the  (  following  )  case  of  Colak-mooee  Dossee,  Appellant. 
Vide  Laul  Soonder  Doss  v.  Hurry  Krishna  Doss.     Post. 


Calcutta  S.  D.  Adawlut. 
Case  No.  2i3  of  1858. 

GoLUK-MUNEE  DosSEE  ( One  of  the  Defendants)  Appellant 

verstis 
Kbishna  Prosad  Kanoongo  and  others,  Respondentsv 
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Case  No.  244  of  1858. 

NiTYANUND  Malutee  V.  KiSHEN  Prosaub  Kanoongo  and  others. 


MussT.  Anno  Poorna  Debee  v,  Kishen  Prosaud 

Kanoongo  and  others. 

Held  by  the  majority  of  the  Court,  that  suits  by  reversionary  heirs,  though  their  inter- 
est is  not  vested,  but  only  contingent,  to  restrain  waste,  or  alienations  in  the  nature 
of  waste,  by  a  Hiadii  widow,  will  lie. 

Held  also  in  accordance  with  the  precedent  of  NundloU  Baboo  vertui  Bolakee  Bibee, 
that  when  alienations  by  a  Hindi!  widow,  utterly  subversive  of  tho  rights  of  the  heirs 
in  reversion,  are  proved,  and  it  is  shown  that,  but  for  the  interference*  of  the  Courts, 
ultimate  loss  to  the  heirs  who  may  succeed  eventually  will  ensue  from  the  conduct 
of  the  tenant  in  tail  in  possession  of  the  property,  this  Courts  with  a  view  of  remedy- 
ing, or  rather  preventing,  such  loss,  will  step  in,  and  appoint  a  receiver  to  take 
charge  of  the  estate.  The  reversionary  heir  may  be  the  receiver,  but  his  appoint- 
ment as  such  id  not  by  virtue  of  his  reversionary  right,  but  on  a  consideration  of 
what  is  most  for  tho  benefit  of  the  estate. 

Held,  moreover,  that  when  a  stranger  is  appointed  as  receiver,  security  should  be 
demanded,  but  when  a  reversioner  is  appointed,  his  interest  in  the  retention  of  the 
management  and  in  the  welfare  of  the  property  may  stand  in  the  place  of  security, 
the  more  especially  as  it  is  always  in  the  power  of  the  widow  to  move  the  Court 
«ither  for  the  appointment  of  a  fresh  receiver,  or  for  the  demand  of  security,  should 
the  rents  and  profits  be  not  regularly  paid  over  as  directed. 

Judgment : — 

Messrs.  C.  B.  Trevor,  and  Q.  Loch ; — There  is  no  question  at 
the  present  time  that  suits  by  reversionary  heirs,  though  their  in- 
terest is  not  vested,  but  only  contingent,  to  restrain  waste  or  aliena- 
tions in  the  nature  of  waste,  by  a  Hind 6  widow  in  possession,  will 
lie.  This  point  has  been  decided  frequently  both  in  the  Supreme 
and  this  Court.*  The  only  question  regarding  which  any  conten- 
tion can  be  raised  is,  whether,  on  waste  or  on  alienation  being 
proved,  it  is  legal  or  proper  to  divest  the  widow  of  possession  plac- 
ing the  reversioners  in  possession  as  receivers,  and  making  them 
liable* to  her  for  the  rents  and  profits  during  her  life-time. 

We  are  unable  to  find  any  case  on  the  point  reported  as  having 
occured  in  the  Supreme  Court,  but  it  appears  to  us  not  improbable 

*  See  Cases  of  Hari-doM  Dutt  versus  Rangan-mani  Dusee.  Taylor  and  BelFs  Keports 
Ko.  2,  page  185  ;  and  Ojjcd'fnani  Datee  versus  Jaga-mani  Dane. — loid  No.  1,  p.  370. — See 
also  decisions  of  a  D.  A.  for  1854,  pp.  351,  373. 
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looking  to  the  principles  on  w1ii(Ai  that  Court,  as  a  Court  of  equity, 
acts,  that,  on  bill  filed  and  proof  given  of  illegal  alienations,  of  the 
mature  of  waste,  by  the  widow,  the  Court  would  appoint  a  receiver, 
and  if  it  were  for  the  benefit  of  the  estate,  would  appoint  the 
reversioner  as  such  receiver. 

Turning,  however,  to  the  decisions  of  this  Court,  we  find  the 
case  of  Nandrlall  Baboo  versus  Bolakee  Bibee*  which  has,  since  it  was 
passed,  been  the  leading  case  on  the  point  before  us.  In  that  case 
alienations  were  proved  to  an  extent  entirely  subversive  of  the 
rights  of  the  heirs,  and,  the  deed  of  authorisation  under  which 
they  were  alleged  to  have  been  made  having  been  declared  invalid, 
the  widow  was  deprived  of  possession  of  the  property,  which  was 
placed  in  the  hands  of  the  reversioners  with  directions  that  they 
should  pay  the  whole  net  profits  arising  from  the  several  properties 
into  the  Zillah  Court  quarterly.  In  the  event  of  their  failing  to 
fulfil  this  condition  for  a  period  exceeding  three  months  after  any 
payment  became  due,  the  Zillah  Court  was  directed  to  report  the 
circumstance  with  a  view  to  having  the  property  placed  in  the  hands 
of  a  Sarbardh'kdr  or  receiver. 

It  is  now  objected,  that  this  decision  is  not  in  conformity  with 
Hind6  law,  under  which,  during  her  life-time,  the  widow  cannot, 
under  any  circumstances,  be  deprived  of  possession  of  her  husband  s 
property.  This  objection  mis-apprehends  the  ground  upon  which 
the  decision  objected  to  was  passed.  It  was  not  passed  in  accord- 
ance with  Hindu  law,  but  in  accordance  with  those  principles  on 
which  a  Court  of  equity  should  act.  Those  principles  regard  the 
remedy  to  be  applied,  and  do  not  affect  the  rights  of  parties  under 
Hindti  law,  which  they  leave  intact. 

We  do  not,  and  cannot,  after  the  decision  of  the  Privy  Council 
in  the  case  of  Kdahi-nith  Basdk  and  Ramd-ndth  Baaak  versus 
Hara-sundari  Ddsi  and  KamaUmani  Ddai,  decided  by  the  Privy 
Council,t  regard  the  nature  of  a  Hind6  widow's  interest  in  exactly 
the  same  light  as  it  was  regarded  by  the  Judges  who  decided  the 
suit  in  this  Court  in  1854 ;  but,  looking  upon  it  not  as  a  mere  life 
estate,  but  as  a  restricted  estate  of  inheritance,  we,  in  accordance 


•  See  decieioDB  of  S.  D.  A.  for  1854,  pp.  851,  373,  anU^  p.  352. 
t  Clarke's  Reports  p.  91 ;  uid  Vyavadhd  Jkarpana  (2nd  Ed.)  p.  97. 
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with  that  decisioD,  think  that,  on  sufficient  proof  by  the  reyersioners 
being  given  that,  but  for  the  interference  of  the  Courts,  ultimate 
loss  of  them  aa  to  the  heirs  who  may  succeed  eventually  will  ensue 
from  the  conduct  of  the  tenant  in  tail  in  possession  of  the  property, 
and  with  a  view  of  remedying,  or  rather  of  preventing,  such  loss,  this 
Court  should  step  in  and  appoint  a  receiver  to  take  charge  of  the 
estate.  The  proof,  though  inferential,  must  be  clear  and  cogent ; 
and  unless  the  evidence  lead  inevitably  to  the  conclusion  that  the 
heirs  will  be  damnified  if  she  be  left  in  possession,  the  widow  should 
not  be  divested  of  the  possession  of  her  husband's  estate. 

The  conduct  of  the  widow  may  not  amount  to  what  is  tech- 
nically called  waste ;  but  extending  the  meaning  of  that  term  to 
any  illegal  act  of  alienation,  either  directly  or  indirectly,  injuriously 
affecting  the  interest  of  the  reversioners — alienations  contrary  to 
the  nature  of  her  estate,  and  therefore  in  the  nature  of  waste,— we 
think  that  the  same  course  should  be  pursued  as  should  also  be 
followed  in  a  case  of  technical  waste. 

In  placing  the  reversioners  in  possession,  it  is  to  be  understood 
that,  in  a  case  like  that  before  us,  they  are  in  possession  not  by 
any  right  apperUining  to  them,  but  simply  as  receivers,  and  on  a 
consideration  that,  as  heirs  in  reversion,  they  have  the  strongest 
interest  in  the  well-being  of  the  property  entrusted  to  their  care. 

For  the  reasons  then  above  given,  we  see  no  room  to  doubt 
that  a  suit  of  the  nature  of  that  out  of  which  the  present  special 
appeals  have  arisen,  viz.,  one  by  a  reversioner  for  the  setting  aside 
of  illegal  alienation  during  the  life-time  of  the  widow,  coupled  with 
a  prayer  for  possession  as  receiver,  is  maintainable  in  our  Courts. 
And  as  the  Judge  finds,  whether  rightly  or  wrongly,  that  the  alie- 
nations made  are  so  subversive  of  the  reversioner's  rights  as  to 
justify  the  removal  of  the  widow  from  possession,  in  order,  it  would 
seem,  to  prevent  future  acts  of  the  same  nature,  we  see  no  ground 
for  interfering  in  special  appeal  with  the  decision  passed  by  him. 

As  to  the  second  objection  raised  in  special  appeal,  it  is  not  one 
to  which  we  can  listen  in  special  appeal.  The  power  of  the  Courts 
to  appoint  a  receiver  in  such  a  case  being  clear,  the  details  connect-* 
ed  with  such  appointment  must  be  left  to  the  Courts  themselves. 
As  a  general  rule,  on  the  appointment  of  a  stranger  as  receiver, 
security  should  be  required  ;  but  in  a  case  in  which  the   reversioner 
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has  been  appointed  the  receiver,  his  interest  in  the  retention  of  the 
management  and  in  the  welfare  of  the  property  may^  in  the  Court's 
judgment,  stand  in  the  place  of  security,  more  specially  as  ii  is 
always  in  the  power  of  the  widow  to  move  the  Court  either  for  the 
appointmeot  of  a  fresh  receiver,  or  for  the  demand  of  security,  should 
the  rents  aod  profits  be  not  regularly  paid  over  to  her  as  directed. — 
a  D.  A.  Decis.  for  1859,  pp.  210,  214. 


Calcutta  K  C.  X,—The  2Uh  of  June,  1868. 

Present : 

The  Hon'ble  G.  Loch,  and  F.  A.  Glover  Judges. 

MUSSUHMAT  MOHA-RANEE  and  another  (Defendants)  Appellants, 

versus 
NUDDU  Lall  Misser  (plaintifif)  Respondent. 

Where  waete  is  proved  on  the  part  of  a  widow,  the  Court  should  not  put  a  rerersioner 
into  poflaeasion ;  but  should  appoint  a  manager  (who  might  be  the  reversioner)  who 
should  be  required  to  render  accounts  periodically.  Leases  which  hare  been  girea 
by  the  widow  cannot  be  interfered  with,  unlebs  the  lessees  be  making  waste. 

Loch,  J, — Waste  on  the  part  of  the  widow  has  been  proved, 
and  the  Lower  Courts  have  given  the  reversioner  possession,  and 
directed  that  his  name  he  registered  aa  a  joint  proprietor  with  the 
widow.  We  think  the  order  is  wrong.  The  Court  should  not  have 
converted  the  reversioner  into  an  actual  proprietor.  It  should  have 
appointed  a  manager  accountable  to  the  Court  for  all  his  acts  in 
respect  of  the  estate,  who  should  be  required  to  render  accounts 
periodically,  and  be  put  in  possession  of  all  the  property  in  the 
widow^s  own  possession.  Leases  which  have  been  given  by  her  can 
not  be  interfered  with  (as  laid  down  by  the  Full  Bench  in  the  spe- 
cial number  of  the  Weekly  Reporter  pages  1G5  and  166),  unless 
the  lessees  be  making  waste ;  and  if  the  charge  be  proved  then  the 
Court  can  take  measures  to  preserve  the  property  given  in  lease. 
There  is  nothing  to  prevent  the  Court  appointing  the  reversioner 
to  be  manager  if  he  be  a  fit  person  for  the  appointment.  We  modi- 
fy the  orders  of  the  lower  court  accordingly. — S.  W.  R.  Vol.  X,  c.  r. 
page  73. 
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Family  jewels,  if  part  of  the  ancestral  property,  are  not  trans- 
ferable by  a  widow  except  for  special  purposes  ;  and  acts  of  waste 
on  tbe  part  of  the  widow  in  regard  to  her  husband's  property,  if 
proved,  would  be  a  ground  for  withdrawing  a  certificate  granted  to 
her  under  Act  XL  of  1858. — Bhagwanee  Koonvmr  v.  Parbutty 
Koonivur. — S.  W.  R.  Vol.  II,  Mis.  p.  13. 

Declaration  of  title  may  be  granted  to  reversioners,  and  aliena- 
tions by  a  Hindi]  widow  set  aside  during  the  widow's  life-time,  al- 
though possession  of  the  estate  itself  will  not  be  ordinarily  given. 
MtLssummat  Shibo  Koeree  and  others  v.  Joogun  Singh  and  others. — 
S.  W.  R.  Vol.  VIII,  p.  155. 

In  the  case  of  Kdshi-ndth  Basdk  and  Ramd^ndth  Basdk  versus 
Harorsundari  Ddai  and  Kanial-mani  Ddai  (Clarke's  Reports, 
p.  91,) — Lord  QiflFord  in  his  judgment  mentions  an  opinion  of  certain 
Pundits  that  the  female  Hindfi  heir  may  be  restrained  from  abusing 
her  power  of  disposition.  This  opinion  is  supported  by  the  autho- 
rity of  all  the  text-writers :  it  is  most  consistent  with  the  general 
principles  of  the  Hindi]  law  as  to  females ;  and  also  perfectly  con- 
sistent with  reason ;  for  surely  there  ought  in  reason  to  exist  some- 
where the  power  of  preventiog  an  alienation  against  her  duty  by 
one  whose  power  of  alienation  is  limited  by  the  law,  and  who  owes 
a  duty  to  those  in  succession  to  preserve  the  corpus  of  the  estate. 
Yet  of  what  value  would  be  a  power  of  prevention,  to  which  no 
Court  of  justice  would  give  eflfect  ?  It  remains  to  consider  whether 
the  bill  states  a  sufficient  case  of  waste.  No  doubt  the  remedy 
should  not  extend  beyond  the  mischief. — Part  of  the  decision  passed 
by  the  Supreme  Court  of  Calcutta  in  the  case  of  HaH  Does  Dutt 
versus  Rangan-mani  and  others.  See  Bell  and  Taylor's  Reports, 
Vol.  II,  Part  5,  p.  279 ;  and  VyavasthA  Darpana,  (2nd  Ed.)  p.  124. 
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Privt  Coukcil. 

On  appeal  from  the  Swpveme  Court  ai  Calcutta. 

HuBRY  Dass  Dutt,  Appellaat, 

versus 
Sreemotee  Apoobna  Dossbe  and  another,  Bespondents* 

A  Court  of  equity  vn}l  not  interfere,  unless  it  is  shown  that  there  is  danger  from  the 
mode  in  which  the  tenant  for  life  in  possession  is  dealing  with  the  property.  The 
more  fact  of  the  tenant  for  life  keeping  in  hand  for  about  three  months  part  of  the 
corpus  for  the  alleged  purpose  of  an  illegal  investment  does  not  amount  to  waste ; 
nor  is  in  derogation  of  those  entitled  in  reversion. 

Hie  title  of  a  Hindd  widow  to  her  husband's  property,  though  a  restrictive  one, 
is  sol  in  the  nature  of  a  trust.  Whether  by  the  Hind6  law  current  in  Bengal  the 
interest  of  a  daughter  in  the  estate  of  her  deceased  father,  is  of  the  some  nature  aa 
that  of  a  widow.    Quosre. 

Their  Lordships  do  not  think  it  necessary  to  trouble  the 
Counsel  for  the  Respondent.  This  Bill  is  filed  by  a  party  entitled 
to  property  secured  during  the  life  of  the  tenant  for  life ;  and  the 
Bill  proceeds  on  the  ground  that  the  property  is  endangered  from 
the  manner  in  which  the  tenant  for  life  is  dealing  with  it.  Tho 
tenant  for  life  is  the  daughter  of  the  intestate  Hird-lal  Mallik,  It 
has  been  decided  by  this  Court  in  the  case  of  Kdahi-ndth  Basdk 
versus  Hara-sundari  Ddsi,  after  most  full  deliberate  argument  and 
considoration^  that  the  principles  which  are  applied  in  Courts  of 
equity  in  England,  for  securing  in  the  public  funds  any  property 
to  which  one  person  is  entitled  in  possession,  and  another  is  entitled 
in  remainder,  are  not  applicable  to  the  case  of  property  in  India, 
where  such  property  is  in  possession  of  a  Hindu  widow. 

Now,  the  Bill  alleges,  that,  in  this  respect,  the  widow  and  the 
daughter  stand  in  the  same  situation.  Whether  they  stand  in  the 
same  situation  or  not,  with  respect  to  the  right  of  disposition  of  the 
property,  they  at  all  events  stand  in  the  same  situation  as  to  the 
right  of  administration,  and  right  of  enjoyment  for  their  lives  ;  and 
the  principle  laid  down  in  the  case  which  has  been  referred  to  in  this 
Court  was  this,  that  it  is  not  sufficient  to  say  that  there  is  one  per- 
son entitled  in  possession,  and  another  entitled  in  remainder,  in  order 
to  induce  the  Court  to  interfere  to  take  the  property  out  of  tKo  hands 
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of  ^e  individual  -who  is  in  possession  of  it ;  but  it  is  necessEiy  to 
show  thftt  there  is  danger  to  the  property  from  the  mode  in  which 
the  party  in  possession  is  dealing  with  it,  in  which  case,  and  in  such 
case  only,  the  Court  will  interfere. 

The  law,  therefore,  being  perfectly  settled  by  that  decision,  and 
that  decision*  having  been  followed  during  the  time  Sir  Edward 
Byan  presided  over  the  Supreme  Court,  and  also  his  successor,. 
Sir  Lawrence  Feel,  it  must  be  considered  as  the  settled  'law  of  the 
Courts  in  Bengal. 

The  question  here  is,  bas  any  thing  been  shown  in  this  case  to 
justify  interference,  or  has  the  case,  alleged  in  the  Bill,  been  estab- 
lished by  evidence  ?  The  only  evidence  which  exists  being  the 
answer  of  the  defendant.  It  appears  to  their  Lordships,  it  has  not 
been  made  out  at  all.  Can  it  be  said,  that  the  respondent,  who 
according  to  the  ordinary  Hindu  custom,  keeps  in  her  house  a  cer- 
tain portion  of  the  money,  having  in  the  course  of  three  months, 
invested  Ks.  39,000,  three  fourths,  or  at  least  two  thirds,  of  the 
money  in  other  securities,  was  guilty  of  a  devastavit,  or  shewed  the 
slightest  intention  of  committing  a  devastavit  in  this  respect.  Their 
Lordships  are  of  opinion  that  no  such  case  is  made  out ;  and  as  the 
ground  upon  which  the  Bill  was  filed,  therefore,  entirely  fails,  the 
appeal  must  be  dismissed  with  costs. 

We  must  observe,  that  no  such  instance  has  been  produced, 
either  from  the  native  or  the  Supreme  Courts  in  which  any  order 
has  been  made  for  such  interference,  except  in  a  case  in  which  mani- 
fest danger,  or  risk  of  danger,  has  been  proved  to  the  satisfaction  of 
the  Court. 

Their  Lordships  will  advise  Her  Majesty  to  affirm  this  decree 
with  costs. — Moore's  Indian  Appeals,  Vol.  VI,  p.  433. 

Calcutta,  H.  C.  A.— The  26th  of  August  1862. 

Present : 

W.  Morgan,  C.  Steer  and  Sir  Charles  Jackson,  Judges. 

Loll  Soondeb  Doss,  versus  Hubay  Kishen  Doss. 

A  HindA  widow,  entitled  to  a  life-estate  only,  granted  a  piAnee  of  the  lands.  Held 
firtiy  that  this  did  not  work  a  forfeiture  entitling  the  reversioners  to  enter.  St- 
condly,  that  the  reversioneni  were  not  entitled  to  have  the  putnee  set  aside. 
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Thirdlyt  to  justify  divesting  a  Hind6  widow  of  her  possession  on  the  ground  of  waste, 
there  must  be  dear  evidence  of  acts  on  her  part  tending  to  injure  the  reversionen.* 

This  suit  was  instituted  by  reversioners  against  a  Hindti  widow 
and  her  putnee-dar,  impugning  the  act  of  the  widow  in  granting 
the  p'idnee  as  an  act  of  waste  prejudicial  to  their  interest,  and 
claiming  immediate  possession  of  the  estate,  and  to  set  aside  the 
putnee  as  invalid. 

Jackson,  J, — This  case  has  been  referred  to  me  in  consequence 
of  the  diflFerence  of  opinion  between  the  judges  who  heard  it  in  the 
usual  course. 

The  question  now  is  whether  the  cause  of  action  is  one  upon 
which  the  plaintiflF  was  entitled  to  a  decree.  The  respondent's 
pleader  urged  upon  the  court  the  well-known  case  of  Bolakee  Bibee 
Appellant.t  That  decision,  not  the  unanimous  decision  of  the  court, 
has  been  generally  looked  upon  as  extremely  harsh,  and  it  has  been 
since  modified,  especially  by  the  observations  of  the  Sudder  Court 
in  the  case  of  Qoluck-monee  Dossee  Appellant, f  and  I  think  looking 
at  the  light  in  which  the  status  of  the  Hind6  widow  is  now  viewed, 
it  would  always  be  ruled  at  this  day  that  to  justify  a  suit  for  divest- 
ing the  widow  of  possession,  there  must  be  clear  evidence  of  acts  on 
her  part  tending  to  injure  the  property,  so  that  interference  of  the 
Courts  is  necessary  to  prevent  ultimate  injury  to  the  eventual  heirs. 
The  criterion,  therefore,  in  this  case  would  be  the  plaintiff's  success 
or  failure  in  showing  that  ultimate  loss  to  them  would  result  from 
the  widow's  act.  I  do  not  see  that  any  of  the  sort  is  established. 
The  Principal  Sudder  Ameen  calls  the  granting  of  this  putnee  an 
alienation,  but  I  cannot  see  that  it  is  so.  It  has  the  effect  of  dimi- 
nishing the  gross  sum  which  the  widow  will  receive  by  way  of  rental. 
It  cannot  be  doubted  that  she  might  grant  a  lease  for  years  or  one 
not*  going  beyond  her  life-time.  If  on  her  death  the  next  heirs 
seeking  to  enter  on  the  estate,  should  be  met  by  the  allegation  of 
putnee,  they  will  no  doubt  sue  to  get  rid  of  the  incumbrance  and 
will  presumably  succeed.  But  I  see  no  act  of  waste  on  the  part  of 
the  widow,  and  nothing  which  gives  any  foundation  for  the  present 
suit.     I,  therefore,  concur  with  Mr.  Justice  Morgan  in  reversing  the 

*  Vide  Ind.  Jur.  for  1862-68,  p.  82  and  Norton's  Leading  Cases,  Part  II,  p.  654. 

t  Ante,  pages  852  and  858. 
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decree.    It   is  accordingly   reversed. — Marshall's   Reports,   Vol.  I, 
pi^e  113.    Ind.  Jur.  for  1862-3,  p.  82. 

Wlien  the  validity  of  an  alienation  by  a  Hindd  widow  is  the 
question  for  the  consideration  of  the  Court,  the  owus  of  proving 
the  necessity  for  the  alienation  rests  with  the  defendant  Where 
in  silbh  a  case  the  plea  of  necessity  fails,  the  Court  will  not  grant  a 
decree  for  immediate  possession,  unless  a  very  strong  case  of  waste 
and  deterioration  is  made  out. — ChtUter-dharee  Singh  and  others  v. 
Mu88ummat  Hur-Coomaree  and  others. — Ind.  Jur.,  for  1862-1863, 
page  99. 

An  attempt  at  a  false  adoption  of  a  son  does  not  render  a  widow 
liable  to  the  penalty  of  absolute  forfeiture  of  the  property  by  her 
for  the  benefit  of  the  reversioners. 

No  acts  of  waste  or  fraudulent  alienation  of  the  property  being 
alleged,  the  Court  declined  to  interfere  with  the  widow's  management. 
KumoUmonee  Dosaee  v.  Ahlad-monee  Dosaee  and  another. — S.  W.  R. 
Vol.  I,  c.  r.  p.  256. 

A  Hindu  widow  cannot  be  compelled,  without  proof  of  waste, 
to  give  security  for  the  value  received  by  her  of  lands  belonging  to 
her  husband's  estate  t^ken  by  a  Railway  Company.-^BincJoo  Basinet 
Dosaee  v.  Bolie  Chand  Sett. — S.  W.  R.  Vol.  I,  c.  r.  p.  125. 

Suit  by  a  reversioner  to  set  aside  an  alleged  fabricated  deed  of 
alienation  said  to  have  been  executed  by  his  ancestor  and  supported 
by  the  widow. 

Held,  that  the  suit  in  this  form  could  not  be  maintained  during 
the  widow's  life-time,  whatever  right  the  plaintiff  might  have  either 
to  obtain  a  declaration  that  the  deed  was  not  binding  beyond  the 
widow's  life-time,  or  to  procure  the  interference  of  the  Court  to 
prevent  waste. — Muaatiramat  Ram  Banee  Koonwar  and  others  v. 
Mu88ummat  Multeahur  Koonwar  and  others. — S.  W.  R.  Vol.  I,  c.  r. 
page  338. 

A  conveyance  by  a  Hindti  widow,  for  other  than  allowable  causes, 

of  property  which  has  descended  to  her  from  her  husband,  is  not  an 

act  of  wastes  destroying  the  widow's  right,  and  vesting  the  property 

in  the  reversioners,  but  is  binding  only  during  the  widow's  life-time. 

Vol.  II.  46 
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The  reversioner  can,  during  the  widow's  life-time,  sue  to  obtsuQ 
a  declaration  that  the  conveyance  is  not  binding  beyond  the  Uf^- 
time  of  the  widow,  and  also  to  prevent  waste. — Mi^heeram  Seifk 
V.  Gout  Qhooee.S.  W.  R.  (F.  B.)  165. 


Belatiye  to  Reversionary  Heirs. 

The  rule  of  Hindti  Law  is  that,  in  the  case  of  inheritance,  the 
person  to  succeed  must  be  the  heir  of  the  last  full  owner.  On  the 
death  of  the  last  full  owner,  his  wife  succeeds  as  his  heir  to  a, 
widow's  estate,  and  on  her  death  the  person  to  succeed  is  the  heir, 
at  that  time^  of  the  last  full  owner. — Bhoobuvrmayee  Debea  v. 
Ram-kishore  Achai^ea. — S.  W.  {I.  Vol.  Ill,  P*  0.  p.  15. 


Calcutta,  S.  D.  A.— The  9th  of  April  1833. 

Laxmi  Naratan  Singh  and  Bechan  Eumari,  Mother  and  Quardiai\ 
of  the  Mii^or  Qada-dhab  Parsad,  son  of  the  late  SiVA  Dxjtt 

Naratai^  SiNpE,  Appellants 

versus 

TtJLSEE  Narayan  Singb[,  Har-dev  Narayan  Sing  and  Gung-dev 

Narayan  Sing,  Respondents. 

^he  revenionary  heirs  to  an  estate  of  a  soQless  Hindd,  vaca,teid  by  his  widow's  deathji 
to  which  she  succeeded,  are  his  heirs  suryivin^  at  her  decease ; — so  that  of  B&vtX9l 
kinsmen  of  equal  degree  who  lyould  have  jointly  succeeded,  but  for  the  widow,  if 
any  die  in  the  interim  between  the  deaths  of  the  husband  and  vyidow,  their  heirs  ara 
excluded. 

Baboo  Daryao  Ns^rayan  Singly,  a  Zemindar  of  Zillah  Sarun, 
had  five  sons,  Sarva  Narayan  Singh,  Narsingh  Narayan  Singh, 
Fateh  Narayan  Singh,  Partap  Narayan  Singh,  and  Harakh  Nai:s^aa 
Singh,  who  separated  and  divided.  In  1220  Fateh  Narayan  Singh 
died  childless  possessed  of  certain  Taluka^  in  Bdl  and  ojbher  Per- 
gqnnahs,  and  other  real  properties  in  that  ZillaL  His  widows 
Ram  Kunoiari  and  Talim^nd  EumAri  su^cceeded  as  bis  heirs,  and 
were  recorded  in  the  Collector's  office  in  regard  to  the  lands  register- 
ed therein.    Narsiugh  Narayan  Singh  died  in  ^214!  Fudli,  a»n4  left 
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three  sods  Nidh  Narayan  Singh,  Sidh  Narayati  Singh,  and  Laxmi 
Narayan  Singh. 

On  the  23rd  February,  18^8,  in  the  Provincial  Court  of  Patna, 
Tulsee  Narayan  Singh,  the  son  of  Siva  Sankar  Narayan  Singh,  the 
eldest  son  of  Partap  Narayan  Singh,  and  his  cousins  Har-dev  Naray- 
an Singh  and  Gang-dev  Narayan,  the  sons  of  Sarup  Narayan,  the 
second  son  of  Partap  Narayan  Singh,  against  Laxmi  Narayan 
Singh^  and  Siva  Dutt  Narayan  Singh,  instituted  the  suit. 

The  plaint  was  to  this  effect : — "  When  Fateh  Narayan  Singh 
died,  he  was  survived  by  six  nephews.  The  Defendant  Laxmi,  the 
Defendant  Siva  Dutt  and  his  brother  Aditya,  since  dead;  Siva 
Sanker,  father  of  Tulsee ;  Sarup,  father  of  Gang-dev  and  Har-dev  ;-^ 
and  Udit,  son  of  Sarva  Narayan.  These  sii  nephews  were  his  heirs^ 
His  widows  merely  by  Way  of  alimony  held  deceased^s  estate, 
^hose  of  the  six  nephews  who  died  are  represented  by  their  sons 
tespectively.  Tbe  estate  of  Fateh  Narayan  should  be  divided  into 
four  shares.  We^  as  representatives  of  Siva  Sankar  and  Sarup 
Narayan,  the  sons  of  Partap  Narayan  who  survived  their  uncle 
Fateh  Narayan, — are  entitled  to  one  share. 

On  the  death  of  Siva  Dutt,  Bechan  Kumari,  his  wife,  appeared, 
on  the  part  of  self  and  his  minor  son  Gada-dhar  Parsad,  to  defend. 

On  the  2nd  March,  1830,  Sir  James  Harington,  a  Judge  of  the 
Provincial  Court,  passed  a  decree,  with  costs,  in  favour  of  Plaintiffs* 

From  this  decree,  Laxmi  Narayan  preferred  an  appeal  to  the 
Svidd&t  Dewanny  Adawlut  in  which  the  widow  of  Siva  Dutt  after* 
wards  joined. 

On  the  21st  November,  1832,  the  case  was  first  heard  by 
Mr.  R.  Walpole,  a  Judge  of  the  Court,  who  proposed  to  amend  the 
decision  of  the  Provincial  Court  in  the  mode  and  for  the  reasons  thus 
fitated  in  his  judgment. — "I  find  on  consulting  the  Pandit  that  on 
the  death  of  a  widow  who  took  her  husband^s  estate  when  brothers 
And  brothers'  sons  concur,  the  succession  is  regulated  by  propinquity. 
Who  then,  on  this  principle,  were  the  heirs  on  the  death  of  Bam 
iKiinlari  ?  It  is  clearly  proved  that  three  nephews  of  Fateh  Narayan 
Singh  were  then  surviving, — the  two  original  defendants  and  Siva 
Sanker,  the  father  of  the  plaintiff  Tulsee.  Under  these  circums- 
tances, they  succeeded  to  the  estate  of  Fateh  Narayan  Singh.  His 
gratid  nephews,  Har^ev  Narayan  Singh  and  Gang-dev  Narayan 
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Singh,  sons  of  Sarup  Uarayaa  Singh,  who  had  pre-deceased  Ram. 
Kumari  by  three  years,  are  barred  of  heritable  right. 

The  case  next  came  on  before  Mr.  R.  H.  Rattray  on  the  27th 
November,  1832,  who  recorded  his  concurrence  in  the  judgment 
proposed  by  Mr.  Walpole.— SeL  S.  D.  A.  Rep.  Vol.  V,  p.  182  (New 
Ed.  p.  330.) 


Calcutta,  H.  C.  A. — The  Uh  of  December  1867. 

Present : 

The  Hou'ble  H.  V.  Bayley  and  J.  B.  Phear,  Judges. 

Ram  Shewuk  Roy  and  others  (some  of  the  Defendants),  Appellants^ 

versus 
Sheo  Gobind  Sahoo  (Plaintiff),  Respondent. 

A  Hindii  widow  takes,  with  her  husbaEid^s  estate,  the  power  of  alienation  ;  and  con- 
veyances made  by  her  give  a  good  title,  liable  only  to  the  superior  claim  of  such  of 
her  husband's  heirs  as  may  be  alive  at  the  time  of  her  death. 

Following  a  decision  of  a  Division  Bench  of  the  High  Court,  it  was  held  that,  on  the 
death  of  a  Hiudd  widow,  her  deceased  hosband'a  heirs  become  entitled  to  aU  his  im- 
movable property  which  was  in  her  hands,  except  only  so  much  as  might  have  been 
disposed  of  by  her  under  circumstances  which  would  render  her  alienations  binding 

'    agahistthem. 

In  such  a  case  the  heir's  canse  of  action,  in  a  suit  to  obtain  possession,  accrues  on  tho 
day  of  the  widow's  death. 

The  sale  of  a  Hindd  widow's  righU  and  interests  in  her  husband's  estate,  in  execution  uC 
a  money-decree  against  her,  does  not  touch  the  estate. 

Collectorate  chellauns  acknowledging  the  receipt  of  Government  revenue,  were  held  to 
be  no  evidence  of  the  necessity  for  the  sale  of  the  ancestral  property  on  account  of 
which  the  revenue  was  paid. 

The  facts,  so  far  as  they  are  necessary  to  render  the  matter  of 
Gtigation  intelligible,  may  be  shortly  stated  as  follows  : — 

The  property  in  sirit  which  is  very  extensive,  consists  of  a  four 
anna  share  in  a  considerable  number  of  mouzahs,  and  it  was  for-* 
merly  the  separate  estate  of  one  Baboo  Digambur  Sing.  On  his 
dyitig,  very  many  years  ago,  without  leaving  any  issue  surviving  him, 
his  widow,  Bal  Elooer,  took  the  property  for  the  estate  of  a  Hind  d 
widow.  She  was  young  at  that  time,  but  she  lived  to  attain  a  great 
age.    During  the  early  part  of  her  widowhood,  she  encumbered  or 
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made  away  with  the  whole  of  the  property  in  questioOj  and  the 
substantial  defendants  in  these  suits  are  her  alienees,  or  their  repre- 
sentatives, claiming  under  conveyances,  which  all  date  back  more 
than  twenty-five  years.  At  the  death  of  Digambur,  it  seems  tbai 
Kaj  Coomar  Sing,  Moharaj  Sing,  and  Joobraj  Sing,  the  three  minor 
sons  of  his  deceased  brother  Nityanund,  were  his  nearest  of  kin 
and  entitled  to  succeed  to  his  property,  had  the  widow  been  then  out 
of  the  way.  Both  Moharaj  and  Joobraj  died  during  the  life-time  of 
Bal  Kooer.  The  former  had  no  issue,  but  the  latter  left  a  son  Gun- 
ga  Persaud  alias  Ghuseetun  Lall,  who  with  his  UDcle  Raj  Coomar, 
survived  the  widow,  and  is  a  prominent  figure  in  the  present  suits. 

(The  most  important  part  of  the  judgment  in  these  cases  is  its 
follows : — ) 

Then  comes  the  question,  did  Raj  Coomar  become  entitled  ta 
that  property  at  Bal  Kooer's  death,  notwithstanding  that  lady's 
alienations  ?  He  was  at  that  time  the  sole  nearest  of  kin  to  Digum- 
bur  alive,  and  by  Hindii  Law,  whether  of  the  Benares  or  Bengal 
School,  his  sole  heir.  If  the  law  applicable  to  the  case  were  that 
of  Bengal,  it  is  admitted  that  the  answer  to  this  question  would 
depend  simply  on  the  circumstances  under  which  the  alienations 
were  respectively  made.  But  the  law  by  which  the  parties  are 
bound  is  that  of  the  Mitdkshar^,  and  the  appellants  urge  that  under 
that  law,  when  the  widow  takes  her  husband's  estate  in  default  of 
male  issue  surviving  him,  she  takes  it  as  woman's  pi*opei*ty,  des- 
cendible to  her  own  heirs  instead  of  her  husband's  heirs,  with  com- 
plete power  of  alienation  over  it.  This  point  was  very  ably  argued 
before  us,  and  if  the  matter  were  res  integra,  I  should  require  much 
time  for  consideration  before  I  should  be  able  to  come  to  the  con- 
clusion, on  the  Benares  texts,  that  the  appellant's  contention  is 
wrong.  But  it  seems  to  me  that  the  question  has  already  been 
judicially  decided  by  this  Court.    In  the  suit  of  Onoop  Roy  verstis 

m 

Goberdhun  Nath,  ( reported  in  III,  Weekly  Reporter,  page  105,)* 
of  a  Division  Bench  of  this  Court,  after  reviewing  or  referring  to  most 
of  the  authorities  which  bear  upon  it,  held  distinctly  that  under 
the  Mitdkshar^  Law  "  as  regards  the  immovable  property  inherited 
by  a  widow  from  her  husband,  she  has  nothing  but  a  life-interest. 


*  ^AfHe  pages  271^236, 


^ 
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iMkd  eannol  dispose  of  it  except  under  peculiar  cittdmstanees,  anit 
trader  certain  restrieJtions."*  It  further  held  that  on  her  death  it 
irent  to  the  heirs  of  her  hnsband.  It  is  tnie  that  the  argament  upon 
vrhich  the  Court  founded  its  judgment  is  not  altogether  satisfactory. 
Still  the  Court  in  that  case^  deliberately  setting  aside  the  disposi<< 
tion  of  the  property  made  by  the  widow,  declared  the  hilsband'ar 
heir,  living  at  her  death,  entitled  to  recorer  against  her  devisee,  and 
as  this  decision  seems  to  me  strictly  in  pointy  t  feel  myself  botmd 
to  be  guided  by  it,  because  I  am  not  prepared  to  exjJress  my  dissent 
from  it,  and  on  that  ground  to  make  a  reference  to  the  Full  Court 

Following  this  precedent,  it  appears  to  me  that  on  the  death 
of  Bal  Kooer,  Raj  Coomar  became  entitled  to  all  Digumbur^s  im^ 
movable  property  which  had  been  in  her  hands,  excepting  only  so 
much  as  might  have  been  disposed  of  by  her  under  circumstances 
which  woald  render  her  alienations  valid  against  her  deceased  hus- 
band's heirs.  He,  therefore,  at  the  same  time  acquired  the  light 
to  bring  a  suit  for  possession  against  all  persons,  who  wron]^y  kept 
him  out  of  possession  of  that  property.  He  did  not  himself  obtain 
possession,  and  Deo  Coomar,  hia  son,  admits  that  since  his  father's 
death,  he  has  conveyed  his  rights  in  two  annas  of  Digumbur's  pro- 
perty to  Sheo  Oobind  so  that  as  between  these  two  persons,  each 
has  a  right  to  sue  for  recoveiy  of  a  moiety  of  Digumbur's  estate, 
and  subject  only  to  such  titles  to  the  same  as  Bal  Eooer'i^  alieneear' 
may  be  able  to  establish.-^.  W.  R  Vol.  VIII,  p.  519. 

See  Rooder  ChuTider  Chotjodhry  v.  Shurnbhoo  Chunder  CTuym* 
dAry.— Sel.  S.  D.  A.  Rep.  Vol  III,  p.  106 ;  and  Muaaummat  Jo^ 
Toonee  Dehea  v.  Ram-joy  CJiowdJiry.—^Ibid.  p.  289. 

See  also  Bhoop-Tiarain  Sahoo  v.  Baboo  Johraj  Sirigh^-S,  D. 
A*,  Decis.  of  13th  January  1847,  where  a  Hind6  died  leaving  his 
widow.  The  next  heirs  were  three  brothers,  one  of  the  brothers^ 
died  during  the  widow's  life.  It  was  held  that  his  representatives 
did  not  succeed  on  the  death  of  the  widow.^ — ^Norton^s  Leading  Cases 
Part  11,  pp.  52Q,  521. 

Though  a  reversioner  cannot  obtain  possession  during  the  life-' 
time  of  a  Hindti  widow,  yet  he  may  be  entitled  to  a  declaration 

*  But  see  the  Privy  CouncU'D^'cLnon  in  p.  278  which  is  deciaiye  od  the  abort  point. 
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whether  the  alienations  made  by  the  widow  are  or  are  not  valid  and 
binding  on  the  absolute  heir.  If  the  reversioner  can  prove  that 
wilful  default  is  about  to  take  place,  he  will  be  entitled  to  such  relief 
from  the  court  as  will  prevent  the  apprehended  occurrence  of  a  sale 
for  arrears. — ShuTrut-chunder  Sein  v.  Mvihoora-nath  Pydatick.--^ 
W.  R.  Vol.  VII,  p.  303, 

^eId,  that  according  to  Hindii  law,  the  property  of  a  deceased 
person  in  the  possession  of  his  widow  reverts  at  her  death  to  the 
reversioners  in  existence  at  that  time ;  that,  consequently,  the  pro- 
perty in  the  present  case  went  to  the  plaintiff,  the  nearest  male  heir, 
nephew  of  the  deceased,  Doolar  Chand,  to  the  exclusion  of  another 
pephew  born  deaf  and  dumb,  and  of  the  third  party  who  claimed 
to  have  purchased  the  rights  and  interests  of  Moorut-lall,  biother 
of  the  deceased,  but  who  died  before  the  widow. — Balgokmdriall 
and  others  y.  Ram  Part^h  Sing  and  others.— S.  D*  A,  Decis.  foi 
J860,  p.  661. 

A  conditional  sale  is  an  alienation,  the  validity  of  which  a  re- 
versioner to  a  Hindd  widow  is,  by  Hind(i  law,  entitled  to  question. 
Odit-narain  Singh  v.  Dhurm  jUalUGn.-^S.  W.  R.  for  1864,  p,  $163. 

When  a  childless  Hind6  widow  is  the  heiress  and  legal  re- 
presentative of  her  husband,  the  reversionary  heirs  are  bound  by 
decrees  relating  to  her  husbaad's  estate,  which  are  obtained  against 
her  without  fraud  or  collusion,  and  they  are  also  bound  by  limita- 
tion by  which  she,  without  frai;d  ox  collusion,  is  hoxmd.-^NubiMn 
Ohunder  Chukerbutty  v.  lasur  Chuvder  ChvJcerbutty  and  otber^***^* 
g.  W.  It.  Vol.  IX,  (F.  B.)  p.  505. 

Present; 

The  Hon'ble  Sir  Barnes  Peacockj  Kt,  Chief  Justice,  vi^A  the 

Hon^ble  W.  S.  Seton  Earr,  Judge. 

SUGEEI^UN  BEQUif  (  One  of  the  Defendants  )  Appellant 

versus 
JupDOO'iiUNa  S^HATE  and  others  (plaintiffs)  Respondents. 

^  salo  l)y  a  Hindiii  widow  of  her  huBband*8  estate  under  necesaity  cannot  he  set  and* 
upoi^  payment  of  the  amount  which  it  was  necenary  for  the  widow  to  laiie  or  in  the 
proportion  which  that  lum  bears  to  the  amount  for  vhic^  the  estate  was  sold. 
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Peacock,  C,  J. — In  this  case  the  plaintiff  seeks  to  set  aside  the 
sale  by  the  widow  altogether,  and  he  is  not  at  liberty  to  set  aside 
the  sale  upon  payment  of  the  amount  which  the  defendant  has 
proved  that  it  was  necessary  for  the  widow  to  raise  ;  nor  is  he  en- 
titled to  have  the  sale  set  aside  in  the  proportion  which  the  sum 
for  the  raising  of  which  necessity  is  proved  bears  to  the  amount  for 
which  the  estate  was  sold. 

This  case  is  governed  by  the  principles  laid  down  in  Special 
Appeal  No.  1664  of  1867  *—S.  W.  R.  Vol.  IX,  p.  284. 

Where  a  sale  was  necessary,  it  cannot  be  set  aside  on  repay- 
ment of  the  purchase  money. — Agra  Dec.  Vol.  I,  p.  291, 

A  reversionary  heir  cannot,  during  the  life-time  of  a  HindCi 
widow,  sue  to  set  aside  a  sale  made  by  her,  if  12  years  have  elapsed 
since  the  date  of  the  sale,  though  he  may,  during  her  life-time,  sue 
to  have  the  sale  declared  void  and  to  pt-event  waste.  Such  limitation 
does  not  affect  the  right  of  suit  of  the  reversioner  after  the  widow*s 
^eath  when  he  succeeds  as  heir. — Subadara  Bibee  v.  Moliendro^nath 
J9o«fi— S.  W.  R.  Vol.  II,  p.  27L 

■ 

The  right  to  bring  a  suit  for  possession  as  heir  to  a  deceased 
person  does  not  accrue  during  the  life-time  of  the  deceased's  widow. 
Jlooknee  Kant  alias  Anund-mohun  Sircar  v.  Kuroona-moyee, 
Ooopta  and  others.— S.  W.  R  Vol.  II,  p.  244. 

A  reversioner  can,  during  the  life-time  of  the  alienor,  com- 
mence a  suit  to  declare  that  the  conveyance  is  not  binding  upon 
him  beyond  the  life  of  the  alienor. 

A  deed  of  conveyance  by  a  Hindd  widow  is  an  act  hostile  to, 
and  invalidates,  a  reversioner  s  rights,  and  as  such,  warrants  his  su- 
ing for,  a  declaratory  decree.— SA€ti;itA;-ram  Pershaud  v.  Mahomed 
Shumsooi  Huda  and  another.— S  W.  R.  Vol.  XII,  p.  26. 

In  a  suit  by  a  reversioner  upon  the  death  of  a  Hindii  widow 
who  had  succeeded  as  heiress  of  her  husband  to  recover  possession 
of  property  by  right  of  inheritance  as  next  heir  of  the  husband, 
the  reversioner's  cause  of  action   arises  at   the  time  of  the   death 


•  Phool  Ckund  Lall  v.  Rughoo-hunt  SuKae  to  be  found  at  p»go  108  o!  8.  W.  R.  VoL 
IX:  aii(ep.  322. 
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of  the  ¥?idow,  when  the  right  of  entry  first  accrued  to  the  reyer- 
aioner :  and  this  is  so,  even  when  the  widow  in  her  life-time  professed 
to  adopt  a  son  and  put  him  in  possession  of  the  property,  if  the 
reversioner  denies  the  validity  of  the  adoption.— iSre«-na^A.  Oangocly 
and  others  v.  Mohesh^chunder  Roy  and  others. — S.  W.  R.  Vol  XII, 
(F.  B.)  p.  74. 

The  reversioner  may  sue  for  a  declaratory  decree  and  to  re- 
strain waste,  though  he  will  not  be  put  in  possession. — Mt.  Ram 
Bunsee  Koonwur  v.  ML  Muheahur  Koonvmr, — S.  W.  R.  VoL  T, 
page  338.  See  Nund-kiahore  v.  NaOioo  Ram. — ^Agra.  Decis.  VoL  I, 
p.  223. 

In  Rai-chum  Paul  v.  Mussummat  Peary-monee  Doasy — the 
Assignee  of  a  reversioner,  who  had  purchased  the  reversionary  right, 
restrained  the  widow  from  making  waste. —  Vide  Marsh.  Rep.  p.  '622. 

During  the  existence  of  a  Hindti  widow's  interest  in  an  estate, 
the  assignee  of  a  reversionary  heir  to  her  husband  has  no  interest 
therein,  as  such  assignee,  which  will  enable  him  to  bring  a  suit  to 
have  a  mortgage  or  decree  affecting  the  estate  set  aside.  This  is  so, 
even  though  the  assignee  is  the  next  reversionary  heir  to  the  hus- 
band after  the  assignor. — Rai-chum  Paul  v.  Peary-monee  Dasee. — 
Beng.  L.  R.  Vol.  Ill,  a.  c.  j.  p.  70. 

As  regards  the  property  of  which  a  Hindd  widow  never  gets 
possession,  and  which  is  held  adversely  to  her  and  to  her  husband's 
estate,  limitation  runs  during  liei  life-time,  and  if  the  ordinary 
period  of  limitation  has  elapsed  since  the  cause  of  action  accrued 
to  her ;  the  reversioner  will  be  barred. 

The  mere  fact  of  a  widow  making  alienations  during  her  life 
which  are  not  binding  on  the  reversioner  after  her  death,  does  not 
entitle  him  to  a  declaratory  decree. — Brinda  Debee  Chovhihrain  v. 
Peary  Lall  Ckoudhi-y.—S.  W.  R.  Vol.  IX,  p.  460. 

The  fact  of  a  reversioner  being  an  attesting  witness  to  a  con- 
veyance by  a  Hindii  widow,  is  an  acquiescence  on  his  part  which 
precludes  him  from  impeaching  the  sale  on  the  ground  of  waste. 

A  decree  against  a  Hindu  widow  for  a  loan  to  pay  Government 
Revenue  is  binding  on  the  reversioner. — Oopal-chuTider  Manna,  v. 
Oourm^anee  Doaaee  and  others. — S.  W.  R.  VoL  VI,  p.  52. 
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Debts  i$<»ifred  by  A  HiDdd  widow  for  cdiarity  ui  honor  df  hmr 
deceased  husband,  provisiou  of  necessaries  or  subsisfcence,  mniiilifli 
anoe  of  any  trade  or  business  left  by  the  husband  to  his  widow's 
management  and  charity  on  her  own  account,  are  recoverable  from 
the  heirs  after  her  death,  but  they  are  not  liable  for  any  debts  un- 
necessarily incurred  by  her. — Umroot-ram  Byragee  v.  iVarayim-das 
Buaeek-daa.—BoTT.  Rep.  Vol.  II,  p.  201. 

A  suit  for  a  declaratory  decree  must  be  brought  by  the  nearest 
reversioner,  but  there  is  no  objection  to  a  suit  by  a  more  distant 
reversioner  when  the  prior  rights  of  the  nearer  reversioner  or  re- 
versioners have  been  waived. 

A  suit  by  a  reversioner  during  the  widow's  life-time  to  declare 
a  conveyance  made  by  her  to  be  void,  must  be  brought  within  six 
year^  f^om  the  date  of  conveyance,  Act  XIV  of  1859,  Sec.  i,  CL 
16, — Bom.  H.  C.  Rep.  Vol.  X,  a.  c.  j.  p,  351. 

Suit  dismissed  as  premature,  the  plaintiffs  not  being  the  imme- 
diate reversioners  and  being  unable  to  show  collusion  on  the  part 
of  the  more  immediate  heirs  than  themselves. — S.  D.  A.  Rep.  for 
1859  p.  «9. 

A  sale  by  a  Hindfi  widow  is  not  invalid  if  made  without  collu- 
sion. But  the  sale  is  limited  to  the  widow's  life-interest,  and  the 
reversioner  is  only  entitled  to  a  declaration  that  the  sale  will  not 
affect  or  prejudice  his  interests  beyond  the  widow's  life. — Ram-gutty 
Kurmokar  v.  Boeshtab-churn  Mujoomdar.-S.  W.  R.  Vol.  VH, 
page  167. 

According  to  the  Mit&kshar5,  a  sister's  son  cannot  inherit. 

A  person  having  only  a  contingent  estate  during  the  life-time 
of  a  Hindti  widow,  is  permitted  to  sue  simply  on  the  ground  of  the 
necessity  that  the  contingent  reversioner  may  be  under  of  protect- 
ing his  contingent  interest.  It  is,  therefore,  essential  to  see  that 
he  has  such  an  estate  as  entitles  him  to  come  in  that  way,  i.  e.,  that 
he  holds  the  character  which  professes. — Thakoarain  Sahibah  and 
another  v.  Mohun  Laul  and  others. — S.  W.  R.  Vol.  VII,  P.  C. 
,  page  25. 

The  plaintiff  as  reversioner  was  entitled  to  possession,  to   pre- 
vent  waste,  as  trustee  for  the  widows  during  their  lile« — Koroana* 
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nwyee  Daaaae  and  anodier  v.  Qobmdi'naih  £oy.«— S.  D.  A.  Decis. 
for  1859,  p.  944. 

Held  that  a  daughter  can  claim  a  declaration  of  rights  in  the 
paternal  estate  during  the  life-time  of  her  mother. — Jeeurnn  Ram 
V.  Musst.  Roonta. — Agra  Rep.  Vol  I,  a.  a  p.  240. 

A  reversionary  heir  cannot  set  aside  a  de^  of  sale  executed 
by  a  widow,  during  her  life-time. — S.  W.  R.  Vol  XI,  p.  514. 

A  reversioner  may  sue,  during  the  widow's  life-time,  to  obtain 
a  declaration  that  the  conveyance  made  by  the  widow  is  invalid. — 
S.  W.  Rep.  Vol.  Ill,  p.  183. 

When  a  widow  is  proved  to  have  made  alienationa  without 
necessity,  the  reversioner  may  be  appointed  to  act  as  her  trustee. — 
Cal  H.  C.  Decis.  for  1862  p.  582. 

A  reversioner  may  sue  to  have  a  conveyance  by  a  Hindtl  widow 
declared  void  as  against  him,  but  he  cannot  sue  simply  for  ejectment 
and  possession  during  the  life-time  of  the  widow. — Hurrish  Chunder 
Sein  Luahker  Quardian  of  Okhoy  Ckumder  Sein  and  another,  minors 
V.  Brohmo-moyee  Dosaea  and  others. — S.  W.  R.  Vol.  V,  p.  131. 

The  mother  and  guardian  of  a  minor  reversioner,  being  herself 
a  reversioner  and  of  full  age,  may  sue  without  obtaining  a  certificate 
under  Act  XL,  of  1858. 

A  reversioner  may  sue  during  the  widow's  life-time  to  obtain 
a  declaration  that  a  conveyance  made  by  the  widow  is  invalid  as 
made  without  necessity,  therefore  not  binding  beyond  the  widow's 
life. — Woodoy  Chand  Jha  and  others  v.  Dhun-monee  Debea. — S.  W. 
R  Vol  III,  p.  183. 

Sale  by  a  Hind^  widow  in  which  she  had  a  mere  life-interest 
annulled,  no  necessity  for  sale  having  been  shown. 

Before  a  decree  for  immediate  possession  can  be  given  in 
such  cases  to  plaintiffs,  it  must  be  clearly  proved,  that  the  property 
has  deteriorated,  owing  to  the  sale,  or  is  wasted  by  the  purchasers. — 
Chutter^Iiaree  Singh  and  others  v.  Hur-koomaree  and  others. — S. 
D.  A.  Decis.  for  1862.     Hay's  Reports,  Part  II,  p.  107. 

A  person  cannot  sue  for  a  declaration  of  his  right  unless  he  has 
an   existing  right.    Mere  contingent  right  wliich  may  never  have 
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existence  is  not  sufficient  to  ground  an  action  under  Section  15  of 
Act  VIII  of  1859. 

Consequently  suit  by  reversionary  heir  for  declaration  of  his 
right  to  succeed  after  the  death  of  the  tenant  for  life  will  not  lie  * — 
Musaummat  Pran-puttee  Koonwar  v.  Lallah  Futteh  Bahadoor. — S. 
D.  A.  Decis.  for  1863,  Hay's  Rep.  Vol.  II,  p.  608. 


Calcutta,  H.  C.  A.— The  2nd  February,  1867. 

Present : 
The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton  Karr,  Judges. 

Oases  Kos.  2398  and  2440  of  1866. 
Special  Appeals  from  a  decision  passed  by  the  Judge  of  Patna. 

Chummun  Mohunt  and  others  ( Defendants )  Appellants, 

versus 
Rajendur  Sahoo  (Plaintiff)  Respondent 

A  reversioner  in  the  position  of  son  or  step-grandson  ( in  the  female  line  )  may  sue  in 
the  lifO'time  of  a  Hindfi  widow  in  possession  to  prevent  waste. 

Seton-Karr,  J, — The  only  point  raised  and  argued  by  Mr. 
Twidale  is  that  the  plaintiff  had  no  right  to  sue  during  the  life-time 
of  his  mother  and  step-grand-mother.  No  precedents  are  quoted 
in  support  of  this  position,  except  one  from  2  Hay's  Reports,  page 
608,  Case  of  Pran  Puttee  Koer. 

Other  cases  have  been  shewn  us  which  rule  that  a  reversioner, 
such  as  plaintiff,  may  sue  in  the  life-time  of  a  widow  in  possession, 
in  order  to  prevent  waste  and  obtain  a  declaratory  decree.  ( See 
S.  D.  A.  Rep.  for  1859,  page  1623,  and  1  Hay's  Reports,  page  107, 
2nd  August  1862,  Chuttur-dharee  Singh  versus  HurrO'COoniaree) . 

But  in  the  very  case  relied  on  by  the  appellants  from  2  Hay's 
Reports,  page  608,  we  find  a  passage  which  tells  strongly  against 
the  appellants,  and  which  gives  good  reasons  why  a  plaintiff,  such  as 
the  one  before  us,  can  institute  a  suit  as  reversioner. 


*  The  important  part  of  the  decision  of  which  the  above  is  axi  abstract  is  embodied 
in  the  foUowing  case. 
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In  that  case,  page  611,  the  Court  (Peacock;  C.  J.,  and.  Ik  S. 
Jackson,  J.)  say:— *' The  plaintiflf  would,  indeed,  have  a  right  to 
sue  and  restrain  the  widow  from  waste;  but  his  right  to  do  this 
arises  less  from  the  necessity  of  protecting  his  own  interests  than 
from  the  function  vested  by  the  Hind6  Law  in  the  next  male  heir 
of  a  person  whose  estate  descends  to  a  female,  namely^  that  of  pro-- 
tecting  the  estate.  And  it  is  obvious  that,  if  heirs  in  expectancy* 
were  debarred  from  suing  to  protect  waste  until  the  succession  had 
actually  accrued,  the  waste  would,  in  most  cases,  be  past  remedy, 
and  the  estate  irretrievably  impaired." 

We  think  that  this  rule  so  laid  down  is  sound  and  quite  appli* 
cable  to  the  case  before  us ;  and  though,  in  that  case,  the  plaintiff, 
under  the  peculiar  circumstances  of  his  suit,  was  held  not  to  have' 
a  right  of  action,  those  expressions  do  lay  down  a  sound  rule  and 
may  serve  as  a  guide  and  authority  in  the  present  appeal  before  us.  • 

Fully  concurring  in  that  principle,  we  confirm  the  decision  of 
the  Judge,  and  dismiss  both  appeals  with  costs.  In  case  No.  2440, 
it  is  immaterial  whether  the  plaintiff  was  the  grandson  or  only  the 
step-grandson  of  Mussamut  Patasoo.  His  mother  was  alive,  and, 
he  had  clearly  a  right  to  sue  to  protect  his  own  interests. — S.  W.  B. 
Vol.  VII,  p.  119. 


Calcutta,  S.  D.  A.— The  SOth  of  June  1 859. 

H.  T.  Kaikes  and  J.  H.  Patton,  Esqrs.,  Jtidgea,  and 
Q.  Loch,  Esqr.^  Offi/iiating  Judge, 

Naikram-lall  and  Bbijokoomar-lall,  (Defendants,)  Appellants, 

.    versus 
SoOBUJ-BUKS  Sahee,  ( Plaintiff,)  and  others.  Respondents. 

Suit  laid  at  Rupees  6003-9. 

Suit  dismiBsed  as  premature,  the  plaintiffii  not  being  the  immediate  revendonera  and 
being  unable  to  show  collusion  on  the  part  of  more  immediate  heirs  than  themselves. 

From  the  pleadings,  it  appears  that  Bundhoo  Sing  had  four 
sons, — ^Neel-kanth  alias  Eantoo-lall,  Sujeebun-lall,  Jugjeebun-lall 
and  Ramjeebua-lall.    Eantoolall  died  on  the  6th  of  Assar  1249  F.  S. 
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( 5i8Ui  June  1942' ),  Idaving  a  widow,  Ak^lasee  Koo^mr,  a  daagftter, 
Parbuttoe  Daiy  and  two  grandsotts,  Hur-buns  aad  Soditij-buns,  floiw  of 
Parbuttee^  the  fonner  of  whom  has  since  deceased.  Sirjeebun*IaU 
left  two  sons,  Naik-ram  and  LuIlitHram,  the  latter  of  whom  has  died, 
leaving  a  son,  Brijokoomar-lall.  Jugjeebun  had  a  son,  Debee-persad, 
who  died,  leaving  a  widow,  Jankee  Eoownr.  And  Ramjeebun'a 
son,  Pryag-narain,  has  also  deceased,  leaving  a  widow,  Bhag-monee 
Koownr. 

The  contention  between  the  parties  is,  whether  the  family  is  a 
joint  undivided  Hindfi  family,  and  tbe  ancestral  property  held  in 
common,  or  whether  there  has  been  a  separation  of  the  members  of 
the  feunily  and  a  partition  and  separate  possession  of  the  ancestral 
property. 

The  plaintiff  denies  that  Naikram  or  Brijokoomar-lall,  or  any 
other  party,  save  himself,  through  his  mother  Parbuttee  Dai  and 
Akhlasee  Eoowur,  is  the  heir  of  Eantoolall ;  and  he  now  sues  to 
set  aside  certain  documents  executed  and  published  by  the  defen- 
dlants  in  collusion  with  Akhlasee  Eoowur  and  Parbuttee  Did,  in 
which  they  style  themselves  the  heirs  of  Eantoolall. 

In  the  lower  court  two  issues  were  raised  ifiraty  whether,  during 
the  life-time  of  the  father  and  mother  of  the  minor,  for  Soornj-buns 
was  a  minor  when  this  suit  was  originally  instituted,  the  minor 
could  be  represented  by  his  uncle,  who  brought  the  suit  in  his 
name :  second,  whether  there  had  been  a  separation  of  the  family 
and  partition  of  the  ancestral  property.  The  first  issue  was  not 
tried,  as  the  plaintiff  became  of  age  before  the  suit  came  on  for 
trial ;  and  on  the  second  issue  the  Principal  Sudder  Ameen  gave 
judgment  for  the  plaintiff. 

The  defendants  (Naikram  and  Brijokoomai^lall)  have  appealed 
against  this  decision,  and  raised  the  following  issues :  first,  whether, 
during  the  life-time  of  Akhlasee  Eloowur  and  Parbuttee  Dai,  neither 
of  whoni  is  in  possession,  the  plaintiff, — a  distant  reversioner,  and 
who  has  no  right  to  possession  of  the  property  till  after  the  death  of 
the  abovenamed, — can  bring  this  suit  to  set  aside  Deeds  in  which 
he  is  not  immediately  interested,  some  of  which,  as  alleged  by  ap- 
pellants, have  been  executed  by  Akhlasee  Eoowur ;  and  oeoondty^ 
whether  the  family  ia  not  still  undivided  and  the  prc^rty  held  La 
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joint  poflsesaion,  wnd,  consequontiy,  the  widow  of  Siantoo-JaU  is  eii- 
thled  only  to  aiatntenance. 

For  the  appellants  it  was  argued  that  the  proper  party  to  hfing 
this  suit  was  Akhlasee  Koowur,  but  not  being  in  possessicm,  she  would 
be  obliged  to  sae  both  for  possession  and  for  the  cancelment  of  the 
Deeds,  but  admitting  for  argument's  sake,  that  she  were  in  posses* 
sion,  the  plaintiff  could  not  even  then  carry  on  the  suit,  unless  he 
could  show  that  there  had  been  collusion,  not  only  between  Akhla* 
see  and  the  appellants,  but  also  between  his  mother  Parbuttee  and 
them. 

We  think  there  is  no  valid  objection  to  our  hearing  and  deter- 
mining the  legal  point  now  raised,  before  going  into  the  merits  of 
the  case.    We  consider  Akhlasee  £Loowur  to  be  the  proper  party  to 
4}ring  this  suit,  and  after  her,  Parbuttee  Dai,  and  that  plaintiff  can. 
only  come  into  court  to  set  aside  the  acts  of  the  defendants  on  proof 
of  collusion  between  the  defendants  on  the  one  part  and  Akhlasee 
and  Parbuttee  on  the  other.    If  Akhlasee  be  in  possessiouj  it  was 
for  her  to  sue  to  set  aside  the  Deeds  propounded  by  the  defendants, 
which  are  injurious  to  the  interests  of  herself  and  of  Kantoo-laH's 
family ;  and  if  she  failed  to  do  so,  Parbuttee,  the  mother  of  the 
plaintiff,  to  whom  the  property  would  devolve  on  the  death  of  Akh- 
lasee, is  the  proper  person  to  bring  the  action.     In  the  decision  of 
this  Court  of  the  20th  July  1853,  page  641,  Kamdhun  Bukshee  and 
others,  appellants,  it  was  held  that,  in  a  sale  by  a  childless  Eind6 
^idow,  the  parties  whose  interests  are  directly  affected  in  the  dispu- 
ted property,  and  not  those  whose  inteorest  is  merdy  inehoate  and 
'  future,  are  entitled  to  sue  regarding  the  infraction  of  Hindii  law ; 
and  in  another  case,  decided  so  lately  as  the  12th  May  1859,  Qogun- 
chunder  Sein  and  others,  appellants,  the  same  rule  was  laid  down 
-t^ot,  during  the  life-time  of  the  immediate  Tsversioners,  the  more 
distant  were  not  entitled  to  bring  a  -suit  to  set  aside  the  acts  of  a 
widow  in  the  management  of  her  deceased  husband's  estate.    One 
decision  by  a  single  Judge  of  this  Court,  dated  the  3rd  August  1850, 
Bhyrub  chunder  Cbowdhree,  appellant,  page  369,  has  been  brought 
to  our  notice  to  show  that  reversioners  in  the  position  of  the  present 
plaintiff  were  entitled  to  sue,  and,  unless  the  action  was  brought  wi- 
thin twelve  years  of  the  act  done  by  the  widow,  limitation  would 
run  from  the  date  of  such  act.    The  rule  laid  down  in  this  case  has, 
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however,  been  suspended  by  subsequent  decisions  of  this  Court ;  and 
the  rule  now  is,  that  the  ordinary  law  of  limitation  does  not  apply 
to  bar  suits  to  set  aside  acts  of  waste  by  a  childless  widow,  for  this 
reason^  that  such  acts  can  confer  no  valid  title  on  the  holder.  In 
the  case  of  Jugudamba  Debea,  of  the  30th  April  1858,  the  position 
of  the  parties  was  not  similar  to  that  in  the  present  case,  also  in  the 
-case  of  Bolakee  Beebee,  it  was  the  next  heirs  who  brought  the  suit^ 
and  the  case  of  Fran-puttee  Koowur^  also  cited  by  the  Counsel  for 
the  respondents,  is  not  similar  nor  applicable  to  the  present  case. 

We  think,  in  the  absence  of  collusion  on  the  part  of  Akhlasee 
Koowur^  who  repudiates  the  Deeds  bearing  her  name,  and  who 
being,  as  alleged  by  herself  and  the  plaintiffs,  in  possession,  is  the 
party  to  bring  the  action  to  set  aside  those  Deeds  and  the  title  set 
up  by  the  defendants,  the  collusion  of  Parbuttee  Dai  will  not  give 
•the  plaintiff  a  present  right  of  action.  Considering,  therefore,  the 
present  suit  on  the  part  of  the  plaintiff  to  be  premature,  we  dismiss 
it  with  costs. — Sudder  Dewanny  Decisions  for  1859,  p.  891. 

In  suit  for  the  recovery  of  a  share  of  joint  property,  the  plain- 
tiff's maternal  aunts,  childless  Hindii  widows,  who  were  entitled  to 
a  prior  life-interest  to  which  the  plaintiff's  reversion  was  subject, 
filed  a  petition  disclaiming  their  interest,  and  assenting  to  the  suit- 
Held  that  the  Judge  might  make  a  decree  founded  upon  the  dis- 
claimer of  the  widows. 

The  statute  of  limitation  is  no  bar  to  a  suit  for  the  recovery  of 
SL  share  of  joint  family  property ;  where  the  plaintiff  and  defend- 
ants, Hind^,  have  been  living  together  in  commensality,  up  to 
within  twelve  years  of  bringing  the  suit ;  for,  in  such  a  case  there 
can  be  no  adverse  possession  so  long  as  the  family  was  undivided.— 
Rajani-karUa  Mitter  and  others  v.  Pran-chand  Boae  and  others.—* 
MarshaU  s  H.  C.  Rep.  p.  241. 


V 
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Calcutta,  H.  C.  k.—The  llth  of  Decefmber  1869. 

Present : 

The  Hon'ble  Dwarknath  Hitter  and  Sir  Charles  Hobhouse^ 

Bart,i  Judges. 

TiLUCK  Ch  UNDER  Chuckerbutty,  (Defendant)  Appellant, 

verstis 
MUDDUN  MoHUN  JooGEE  and  Others  (Plaintiffs)  Respondents. 

Misjoinder  of  parties  is  not  an  objection  which  can  be  allowed  to  be  taken  in  iq>ecial 
appeal. 

Where  a  widow's  estate  is  sold  for  arrears  of  rent,  it  is  not  merely  the  widow's  life- 
interest  that  is  transferred,  and  the  reversionaiy  heir  cannot  follow  the  estate  after 
her  death. 

Mitter,  J. — On  the  first  point  taken  by  the  pleader  for  the 
special  appellant,  we  are  of  opinion  that  misjoinder  of  parties  is  not 
an  objection  which  can  in  this  case  be  allowed  to  be  taken  at  this 
late  stage  of  the  proceedings. 

As  to  the  second  point,  we  think  the  contention  of  the  special 
appellant  is  right.  The  zemindar  obtained  a  decree  for  arrears  of 
rent  against  the  maternal  aunt  of  the  plaintitf,  special  respondent, 
who  was  then  in  possession  of  the  estate  as  the  legal  heir  and  re- 
presentative of  her  husband  Mohes-chunder,  and  in^  execution  of 
that  decree  the  properties  which  form  the  subject-matter  of  this 
special  appeal,  namely,  a  7  annsis  share  of  plot  No.  17  and  plot 
Ko.  25,  and  a  3  annas  and  15  gundas  share  of  plot  No.  22,  were  put 
up  to  sale  under  the  provisions  of  Act  X  of  1859,  and  purchased 
by  the  vendor  of  the  special  appellant.  The  Lower  Appellate  Court 
seems  to  be  of  opinion  that  the  effect  of  this  sale  was  merely  to 
transfer  to  the  special  appellant's  vendor  the  life-interest  which  the 
widow  possessed  in  the  tenure.  We  think  that  this  opinion  is 
erroneous.  The  rent  due  to  the  zemindar  cannot  under  any  cir- 
cumstances be  treated  as  a  personal  debt  of  the  widow ;  and  *if  the 
zemindar  thought  it  proper  to  put  up  the  properties  now  in  dispute 
for  sale  for  the  realization  of  that  rent,  after  having  obtained  a 
decree  for  it  in  due  course  of  law,  the  reversionary  heir  can  have 
no  right  to  come  in  after  the  death  of  the  widow  and  take  back 
those  properties  from  the  hands  of  the  purchaser.  If  the  widow 
Vol.  II.  is 
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had  contracted  a  debt  to  meet  the  zemindar's  demand  for  rent  and 
then  alienated  a  part  of  her  husband's  estate  for  the  satisfaction  of 
that  debt,  the  alienation  would  have  been  good  and  valid  in  law  ; 
and  we  do  not  see  reason  why  less  effect  is  to  be  given  to  a  decree 
passed  by  a  court  of  competent  jurisdiction,  in  execution  of  which 
decree  certain  properties  belonging  to  the  estate  of  the  widow's 
husband  were  brought  to  sale  and  purchased  by  the  special  appel- 
lant's vendor. 

Holding  this  view  of  the  case,  we  are  of  opinion  that  the  deci- 
sion of  the  Lower  Appellate  Court,  so  far  as  it  relates  to  the  pro- 
perties mentioned  above^  must  be  reversed^  and  that  of  the  first 
Court  restored,  with  costs  of  this  appeal  and  the  costs  of  the  Lower 
Appellate  Court.— S.  W.  R.  Vol.  XII,  c.  r.  p.  504. 


Privy  Council— The  15th  of  July  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  Sir  Robert  P.  Collier, 

and  Sir  Lawrence  Peel. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fbrt  William 

in  Bengal,* 

MouLViE  MOHAMED  Shumsool  Hooda  and  others, 

versus 
Shevtuk-eam,  alias  Rot  Doobga  Pebshad. 

A  Kndd  widow  (a  Ranee )  having  oonyeyed  to  a  bond  fide  pnrchafler  for  full  value  an 
,  anoeetral  estate  beyond  her  own  life,  a  reversioner  brought  a  suit  for  a  declaratioa 
that  she  had  only  the  power  to  grant  a  life-estate,  and  that,  after  her  death,  he  was 
entitled  to  an  estate  in  remainder.  The  Courts  below  in  India  were  of  opinion  that 
he  should  only  be  entitled  to  recover  the  property  after  the  Ranee's  death  on  pay> 
ment  of  the  full  purchase-money.  The  High  Court  varied  the  decree  so  far  as  to 
declare  that  he  should  be  entitled  to  it  upon  the  payment  of  a  mortgage  upon  the 
property  which  was  existing  at  the  time  of  the  conveyance. 


*  From  the  judgment  of  Couch,  C.  J.  and  Mitter,  J.  (Baley,  J.,  having  dissented) 
in  Regular  Appeal  i^o.  58  of  1870,  decided  on  the  18th  September  1870  ; — See  iv 
W.  R.,  815. 
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Held,  tkat  a  Hindtii  widow  might  sell  sueh  an  estate  absolutely  if  it  oould  be  shown 
that  the  conyeyance  was  necessary  in  order  to  pay  the  debts  of  the  testator  and  wad 
for  the  benefit  of  the  estate  generally.  There  was  no  proof  of  such  being  the  state 
of  things  in  this  case. 

field,  that  the  judgment  of  Che  High  Court  was  right,  and  that  the  mortgage  haying 
been  paid  by  the  purchaser,  it  was  equitable  that  when  the  plaintiff  reclaimed  the 
estate  credit  should  be  giyen  to  the  purchaser  for  such  payment  which  otherwise  the 
plaintiff  himself  would  haye  to  meet 

In  ibis  case  a  Hindil  widow  lady,  of  the  name  of  Banea  Dhun- 
kowur^  in  the  year  1854,  sold  an  estate  to  the  defendant  by  a  con- 
veyance, in  which  she  purported  to  give  him  an  absolute  titie^  what 
we  should  call  in  this  country  an  estate  in  fee  simple.  Her  grand- 
son^ on  coming  of  age  a  great  many  years  after^  brings  a  suit  for  the 
purpose  of  having  it  declared  in  his  favor  that  this  lady  had  only 
the  power  to  grant  a  life  estate,  and  that^  after  her  death,  he  was 
entitled  to  an  estate  in  remainder. 

The  question  depends  upon  the  construction  of  a  petition  pre- 
sented by  Boy  Hur-narain  to  the  Collector  in  the  year  1880,  which 
has  been  treated  by  both  sides  in  this  litigation  and  by  both  courts, 
as  in  the  nature  of  a  testamentary  instrument.    The  state  of  the 
family  of  Boy  Hur-narian  at  the  time  of  his  presenting  this  petition 
was  this.      There  were  living  only  the  before-mentioned    Ranee 
Dhun  Eowur,  the  widow  of  his  son  Boy  Kalika  Fershud,  and  her  two 
daughters  by  that  son,  Bibee  Shitaboo  and  Bibee  Dularee,  who  at 
that  time  ( 1830 )  appear  to  have  been  unmarried.    That  being  the 
state  of  the  family  Hur-narain  makes  this,  which  must  be  now  con- 
sidered as  a  testamentary  instrument.      He  first  recites  that  the 
property  of  which  he  is  about  to  dispose  was  ancestral  property ;  he 
recites  the  death  of  his  son  Boy  Kalika  Pershad,  and  the  death  of 
his  own  wife,  and  he  recites  that  the  widow  of  his  son,   Banee  Dhun 
Kowur,  was  alive ;  that  she  has  no  heirs  except  her  two  daughters, 
Mussummat  Bibee  Shitaboo   and  Bibee  Dularee,  her  daughters  by 
his  son,  who  would  be  her  heirs.    He  then  uses  expressions  which, 
if  they  stood  alone,  would,  in  their  Lordships*  opinion,  show  that  he 
intended  to  make  an  absolute  gift  to  Banee  Dhun  Eowur.    The 
expressions  are  these  :— 

'*  And  my  wife  too  died  before,  only  Mussummat  Banee  Dhun 
£owur,  widow  of  Boy  Kalika  Fershad,  my  deceased  son  above-men- 
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tioned^  who  too,  excepting  her  two  daughters  bom  of  her  womb, 
Mussummat  Bibee  Shitaboo  and  Bibee  Dularee,  has  no  other  heirs,  is 
my  heir/'  And  then  he  further  goes  on  to  say,  **  except  Mussnmmai 
Banee  Dhun  Eowur  aforesaid,  none  other  is,  nor  shall  be,  my  heir 
and  malik/'  He  proceeds,  however,  again  to  refer  to  the  daughters 
of  Ranee  Dhun  Kowur,  whom  he  had  before-mentioned,  it  can 
scarcely  be  assumed  without  some  purpose,  for  he  goes  on  to  say :— - 
*'  Furthermore,  to  the  said  Mussummat  Banee,  too,  these  very  two 
daughters  named  above,  together  with  their  children,  who  after 
their  marriage,  may  be  given  in  blessing  to  them  by  God  Almighty, 
are  and  shall  be  heir  and  malik.'^  There  is,  indeed,  another  trans- 
lation of  this  document  which  has  been  referred  to  in  another  case^ 
but  inasmuch  as  this  translation  appears  to  have  been  agreed  to 
by  the  parties,  their  Lordships  think  they  must  adopt  it. 

It  has  been  contended  that  these  latter  expressions  qualify  the 
generality  of  the  former  expressions,  and  that  the  will,  taken  as  a 
whole,  must  be  construed  as  intimating  the  intention  of  the]{testator 
that  Mussummat  Ranee  Dhun  Eowur  should  not  take^'an  absolute 
estate,  but  that  she  should  be  succeeded  in  her  estate  by  her  two 
daughters.  In  other  words,  that  she  should  take  an  estate  very 
much  like  the  ordinary  estate  of  a  Hindti  widow.  In  construing  the 
will  of  a  Bindii  it  is  not  improper  to  take  into  consideration  what 
are  known  to  be  the  ordinary  notions  and  wishes  of  Hindtis  with 
respect  to  the  devolution  of  property.  It  may  be  assumed  that  a 
Hindii  generally  desires  that  an  estate,  especially  an  ancestral  estate, 
shall  be  retained  in  his  family  ;  and  it  may  be  assumed  that  a  Hind6 
knows  that,  as  a  general  rule,  at  all  events,  women  do  not  take  ab- 
solute estates  of  inheritance  which  they  are  enabled  to  alienate. 
Having  reference  to  these  considerations,  together  with  the  whole  of 
the  will,  all  the  expressions  of  which  must  be  taken  together  with- 
out any  one  being  insisted  upon  to  the  exclusion  of  others,  their 
Lordships  are  of  opinion  that  the  two  Courts  in  india,  who  both  subs- 
tantially agree  upon  this  point,  are  right  in  construing  the  intention 
of  the  testator  to  have  been  that  the  widow  of  his  son  should  not 
take  an  absolute  estate  which  she  should  have  power  to  dispose  of 
absolutely,  but  she  took  an  estate  subject  to  her  daughters  succeed- 
ing her  in  that  estate,  whether  succeeding  her  as  heirs  of  herself  or 
succeeding  her  as  heirs  of  the  original  testator  is  immaterial    It 


OfliP.  11.  ]  WIDOWS .  SUCCESSION,  Ac.  381 

would  appear  that  the  testator  used  the  word  ''heir'^  as  signifying 
the  person  who  is  to  take  immediately  in  succession  to  another ; 
that  he  applies  it  to  the  Banee  as  the  person  who  is  to  take  ia 
immediate  succession  to  him,  and  to  the  two  daughters  as  the  persons 
who  are  immediately  to  succeed  to  the  Ranee ;  and  their  Lordships 
think  that,  viewing  the  will  as  a  whole^  when  he  uses  the  expression 
"  except  Mussummat  Banee  Dhun  Eowur  aforesaid,  none  other  is,  nor 
shall  be^  my  heir  and  malik,''  it  may  be  fairly  construed  as  meaning 
that  she  shall  take  a  life-interest  immediately  succeeding  him  with- 
out that  interest  being  shared  by  her  daughters  or  by  any  other 
person. 

On  the  whole,  therefore,  although  undoubtedly  there  is  some 
ilifficulty  in  construing  this  testamentary  document,  their  Lordships 
are  of  opinion  that  the  Indian  Courts  have  been  right  in  construing 
it  as  not  giving  an  estate  of  inheirtance  to  the  Banee  which  she 
was  able  absolutely  to  alienate.  If  that  be  so,  her  daughters  under 
this,  will  take  after  her,  and  the  question  has  been  raised  whether 
they  tak^  as  joint  tenants  or  tenants  in  common.  The  High  Court 
appears  to  suppose  that  they  would  take  as  joint  tenants,  but 
inasmuch  as  one  of  these  daughters  died  before  the  testator,  this 
question  becomes  immaterial,  because  in  either  case  the  plaintiff 
would  be  the  heir  and  would  be  entitled  to  institute  this  action.  . 

It  follows  that  the  Banee  could  not  convey  to  the  defendant^ 
who  must  be  taken  to  have  been  a  hondfde  purchaser,  having  paid 
the  full  value  (although  ho  does  not  S4)pear  to  have  made  any 
inquiries  as  to  whether  or  not  the  Banee  did  possess  a  power,  un- 
usual in  Hind^  ladies,  of  making  a  conveyance  of  an  estate  in  fee 
flimple),  an  estate  beyond  her  own  life,  and  that  the  plaintiff  is 
entided  to  a  decree  to  the  effect  that  after  her  death  the  property 
belongs  to  him. 

But  then  comes  the  question  as  to  what  terms  this  decree  in 
his  favor  shall  be  subject  to.  The  Courts  below  in  India  were  of 
opinion  that  he  should  only  be  entitled  to  recover  the  property  after 
the  Banee's  death  on  payment  of  the  full  purchase-money.  The 
High  Court  varied  the  decree  so  far  as  to  declare  that  he  should  be 
entitled  to  it  upon  the  payment  of  a  mortgage  upon  the  property  for 
Bs.  14,000  which  appears  to  have  been  an  existing  mortgage  at  the 
iime  of  the  conveyance  in  .185  4f.    A  further  question^  however^  has 
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the  Cilale,  aedii  dboold  be  givea  to  the  poichaser  for  the  pa jaaeat 
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of  tbe  mortgagej  wbieh  otherwise  the  plaintiff  himself  would  have 
to  meet. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  judg- 
ment of  the  High  Court  was  right,  and  they  will  humbly  advise  her 
Majesty  that  the  both  appeals  should  be  dismissed^  and  that  there 
should  be  no  oosts.  But  in  order  to  render  the  intention  of  the  Court 
more  clear,  their  Lordships  will  recommend  that  the  following  words 
be  added  to  the  declaration  : — ''  And  to  be  put  in  possession  of  the 
said  property  after  the  decease  of  Mussummat  Ranee  Dhun  Kowur 
on  payment  to  the  said  defendant  of  the  sum  of  Bs.  14,000. 

The  appellant  will  have  his  costs  of  the  application  for  leave 
to  enter  his  cross-appeal  paid  out  of  the  deposit ;  the  remainder 
will  be  repaid  to  the  appellant's  agent. — S.  W.  R.  Yol.  XXII^  p.  409. 


Calcutta,  H.  C.  A.— 2%e  18th  of  June  1873. 

Present : 
The  Hon'ble  J.  £.  Fhear  and  W.  Ainslie^  Judges. 

Case  No.  1115  of  1872. 
Special  Appeal  from  a  decision  passed  by  the  Judge  of  Bhaugvlpcyte. 

MoTEE-RAM  EowuB  (Defendant)  Appellant, 

versus 
GOPAL  Sahoo  and  another  (  Plaintiffs )  Respondents. 

A  widow  is  not  trustee  for  the  heirs,  but  has  the  whole  of  the  inheritance  in  her  with 
a  limited  power  of  alienation  ;  her  power  of  alienating  for  spiritual  purposes  being 
larger  than  that  to  which  necessity  gives  rise. 

An  alienation  by  a  widow  is  not  void  by  reason  of  inadequate  consideration ;  but  is^ 
voidable  by  the  heir  upon  his  offering  to  pay  the  real  consideration,  and  on  certain: 
other  conditions  being  satisfied. 

Phear,  J, — After  giving  consideration  to  this  case,  we  are  of 
opinion  that  the  Rs.  900,  the  debt  incurred  for  the  Gya  pilgrimage^ 
and  the  Rs.  800,  the  debt  incurred  for  the  shrdd,  by  the  widow,  were 
expenses  to  liquidate  which  it  was  within  the  power  of  the  widow  to 
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'  alienate  her  husband's  property.  They  are  of  the  nature  of  expen- 
diture for  the  purpose  of  procuring  spiritual  benefit  for  the  husband ; 
and  it  has  been  laid  down  by  the  Privy  Council,  and  the  doctrine 
has  been  constantly  followed  by  this  Court,  that  the  widow^s  power 
of  alienation  for  spiritual  purposes  is  larger  than  the  power  of  alie- 
nation to  which  necessity  gives  rise.  It  has  been  long  settled  that 
she  is  not,  in  any  proper  sense,  trustee  for  the  heirs :  she  has  the 
whole  of  the  inheritance  in  her  with  a  limited  power  of  alienation, 
— a  power  of  alienation  which  can  only  be  exercised  perhaps,  we 
may  say,  in  two  classes  of  contingencies^ — one  class  comprising  cases 
of  necessity,  and  the  other  class,  cases  of  raising  money  for  spiritual 
purposes. 

In  this  view,  it  appears  to  us  that  the  alienation  was  a  good 
alienation,  although  it  may  be  that  the  Rs.  17,00,  which  is  the 
total  of  the  two  items  to  which  we  have  referred,  may  have  been  an 
inadequate  consideration  for  the  sale  :  we  suppose,  indeed  we  must 
take  it  to  have  been  an  inadequate  consideration,  because  the  actual 
purchase-money  was  Bs.  4,000.  Under  these  circumstances,  the 
alienation  is  not  void,  but,  as  was  expressed  by  the  late  Chief  Justice 
in  a  case  reported  in  IX,  Weekly  Reporter,  page  108,  is  voidable 
by  the  heir  upon  his  offering  to  pay  the  real  consideration  (  in  this 
case  it  would  be  Rs.  17,00  )  together  with  reasonable  interest  there- 
on ;  and  upon  the  further  condition,  of  course,  that  the  defendant 
should  account  for  the  rents  and  profits  during  the  interval  over 
which  he  had  been  in  possession,  both  the  interest  and  the  account 
of  rents  and  profits  to  run  from  the  date  of  the  widow's  death. 

We  think,  therefore,  that  the  decrees  of  both  Courts  below, 
which  have  been  passed  in  favour  of  the  plaintiff  without  any  quali- 
fication whatever,  are  wrong  decrees,  and  must  be  reversed. 

The  plaintiff  has  not  in  this  suit  expressed  his  readiness  to  re- 
pay the  defendant  any  portion  of  the  purchase-money,  but  has 
sought  to  recover  the  property  unconditionally. 

Under  the  circumstances,  we  think  that  the  right  order  will  be 
to  dismiss  the  plaintiff's  present  suit  leaving  him  to  any  future  re- 
medy if  he  has  any  right  to  it. 

The  defendant,  appellant,  must  have  his  costs  in  all  the  Courts 
S.  W.  R.  Vol.  XX,  c.  r.  p.  187. 
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Hdd  that  noae  but  the  immediate  reversioner  is  entitled  to  sue 
to  interfere  with  the  acts  of  a  Hindd  widow. 

Held  also  that  a  petition  presented  by  the  immediate  rever- 
sioner, when  the  suit  was  pending  in  special  appeal^  waving  his 
rights  in  favor  of  the  plaintiffs^  in  order  to  cure  the  defects  of  par- 
ties^ could  not  be  admitted  at  that  stage. — Qugun  Chander  8ein 
and  others  v.  Joy-doorga  alias  Ooludc-bctaee  and  others. — S»  D.  A. 
Decis.  for  1859,  p.  620. 

A  reversioner  can  during  the  life-time  of  the  alienor,  commence 
a  suit  to  declare  that  a  conveyance  is  not  binding  upon  him  beyond 
the  life  of  the  alienor. 

A  deed  of  conveyance  by  a  Hindii  widow  is  an  act  hostile  to, 
and  invades,  a  reversioner's  rights,  and  as  such  warrants  his  suing 
for  a  declaratory  decree. — Shevmk  Ra/m-persad  versus  Mahomed 
Shomeool  Huda  and  another. — S.  W.  R.  Vol  XII,  p.  26. 

A  decree  in  a  suit  brought  for  a  zemindary  by  a  Hind6  widow* 
binds  those  claiming  the  zemindary  in  succession  to  her.  Unless 
the  decree  can  be  successfully  impeached  on  some  special  ground, 
it  will  be  an  effectual  bar  to  any  new  suit  by  any  person  claiming  in 
succession  to  her.  For,  assuming  her  to  be  entitled  to  the  zeminda- 
ry at  all,  the  whole  estate  would,  for  the  time,  be  vested  in  her, 
absolutely  for  some  purposes,  though,  in  some  respects,  for  a  quali- 
fied interest,  and,  until  her  death,  it  could  not  be  ascertained  who 
would  be  entitled  to  succeed. — Kattama  Nauchiar  v.  The  Rajah  of 
Shivagunga, — Sutherland's  Privy  Council  Judgments^  page  520. 
Moor.  Ind.  App.  Vol.  IX,  p.  539. 

Held  following  a  Full  Bench  case  cited  that  a  reversioner  can 
maintain  a  suit  during  the  life-time  of  a  childless  Hindd  widow  to 
set  aside  a  deed  of  conveyance  as  inoperative  on  the  death  of  the 
widow  by  whom  it  was  granted. — Lalla  CkuUur  Narain  v.  Jf  u«- 
eummat  Wooma  Koonwaree  and  others. — S.  W.  R.  Yol.  VIII, 
page  273. 

A  reversioner  has  no  right  of  suit  during  the  life-time  of  a 
widow  to  set  aside  a  deed  of  alienation  said  to  have  been  executed 
by  his  ancestor  and  supported  by  the  widow.— ilfu«6umma^  Ram 
Vol.  II.  49 
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Bunsee  Koonwar  v.  Mussummat  Moheahur  Koonwar. — S;  W.  R, 
Vol.  I,  p.  :)38. 

Held  that  a  daughter  was  competent  to  sue  during  the  life-time 
of  her  mother,  the  encumbraticer ;  the  daughter  being  the  immediate 
reversioner  to  the  property,  and  her  reversionary  right  being  seri- 
ously threatened. — Muaaumrtiat  Golab  Koonwur  v.  Shib  Svhae  and 
others. — Agra.  Rep.  VoL  I,  p.  55. 

Where  it  appeared  that  there  were  other  persons  nearer  than 
plaintiff,  and  there  had  been  no  disclaimer  of  their  right  on  their 
part, — Held  that  plaintiff,  who,  according  to  the  ordinary  Hindii  law 
of  inheritance,  was  not  the  next  heir,  could  not  maintain  the  suit — 
Ooshaeen  Teekumjee  and  others  v.  Pursotum  Lalljee  and  others. — 
Agra  Rep.  Vol.  IV,  p.  238. 

Although  a  suit  to  set  aside  an  alienation^  alleged  to  have  been 
illegally  made  by  a  Hiud6  widow,  of  property  belonging  to  the 
estate  of  her  deceased  husband,  should  usually  be  brought  by  the 
next,  and  not  by  a  remote,  reversioner,  yet  such  a  suit  may  be 
brought  by  other  than  the  next  reversioner  where  it  can  be  consi- 
dered  as  one  brought  by  a  person  who,  by  express  declaration  of 
those  who  having  prior  rights,  was  entitled  to  maintain  it  by  their 
consent,  and  of  their  relinquishment  in  his  favor  of  the  right 
of  suit. 

When  this  relinquishment  is  once  shown,  the  suit  is  open  to  no 
objection  on  the  score  of  its  having  been  instituted  without  the 
plaintiff,  at  the  time  of  the  institution,  having  shown  that  the  prior 
rights  of  others  had  been  waived  or  abandoned  in  his  favor.— ilmixr 
Singh  v.  Murdun  Singh. — N.  W.  Rep.  Vol.  II,  p.  31. 

Although  an  alienation  of  property  by  a  widow  for  other  than 
allowable  purposes  may  be  declared  void,  yet  the  reversioners  are 
not  entitled  to  immediate  possession  unless  the  widow  has  commit- 
ted some  act  involving  forfeiture  of  property, — Mv^summat  Kissore 
V.  Khela  jRam.— N.  W.  R.  VoL  II,  p.  424. 

Though  a  reversioner  cannot  obtain  possession  during  the  life- 
time of  a  HindA  widow,  yet  he  may  be  entitled  to  a  declaration 
whether  the  alienations  made  by  the  widow  are  or  are  not  valid   and 
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bindiDg  on  the  absolute  heir.  If  the  reversioDer  can  prove  that 
wilful  default  is  about  to  take  place,  he  will  be  entitled  to  such 
relief  from  the  Court  as  will  prevent  the  apprehended  occurrence 
of  a  sale  for  arrears. —  Suinit  Chundar  Sein  v.  Muthoora-natk  Pu- 
datick^S.  W.  R  Vol.  VII,  p.  303. 

Where  transfer  is  made  by  a  widow  in  fraud  of  the  rights  of  the 
presumptive  reversioner — Held  that  he  is  entitled  to  a  declaratory 
decree,  that  the  widow's  act  is  null  and  void,  as  it  may  affect  the 
interests  of  the  reversioner,  and  for  provision,  if  necessary,  to  prevent 
any  waste  of  the  estate  by  the  appointment  of  a  receiver,  but  not  to 
a  more  extensive  remedy.  His  reversionary  interest  is  not  accelerated 
by  the  transfer.  Where  a  daughter  was  colluding  with  the  widow 
in  making  transfer  of  divided  property — Held  that  plaintiffs,  the 
next  reversioners  after  the  daughter,  were  competent  to  maintain 
the  suit  to  have  the  transfer  declared  null  and  void. — JwaloriuUh 
and  others  v.  Kulloo  and  others. — Agra.  Rep.  Vol.  Ill,  p.  56. 

When  the  immediate  reversioner  is  in  possession  of  a  part  of 
the  property,  and  not  in  a  position  to  institute  proceedings  to  set 
aside  alienations,  the  next  reversioner  is  entitled  to  sue  to  protect 
his  future  rights. — Bal-gohind  Ram  v.  Hiniaranee. — S.  W.  R. 
Vol.  II,  p.  255. 

A  reversionary  heir  to  his  uncle's  property  may  sue,  during 
the  life-time  of  the  widow  for  a  declaratory  decree  to  the  effect  that 
an  alienation  will  not  bind  him  in  the  event  of  his  surviving  the 
widow. — ByJcunto  Nath  Roy  v.  Orish  Chunder  Mookerjee. — S.  W. 
E.  Vol.  XV,  c.  r.  p.  96. 

« 

A,  brought  a  suit  against  C  and  D,  alleging  that  he  was  an  heir- 
expectant  upon  the  death  of  B,  a  Hind6  widow  in  possession  of  an 
estate,  and,  as  such  sought  to  have  a  declaration  of  title,  and  to 
have  certain  conveyance  of  this  estate,  said  to  have  been  executed 
by  C,  in  favor  of  D,  set  aside  as  affecting  A*s  future  interest,  without 
chiarging  any  act  of  waste  or  injury  to  the  property  which,  might 
affect  his  rights  as  reversioner.  Held  that  A,  had  disclosed  no  cause 
of  action  against  0  and  D. — Mvsaummat  SooTuj  Bunai  Koonwur  t. 
Mahipvi  aingh—B.  L.  R.  Vol.  VII,  p.  669. 
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Declarations  of  title  may  be  granted  to  reversioners,  and  alie- 
nations by  a  Hindii  widow  set  aside  during  the  widow's  life-time, 
although  possession  of  the  estate  itself  will  not  be  ordinarily  given. 
MussummcU  Shiho  Koeree  and  others  v.  Joogun  Shingh  and  others. 
S.  W.  R.  Vol.  VIII,  p.  155. 

In  a  suit  by  a  reversioner  to  set  aside  a  sale  of  property  made 
by  a  Hindii  widow,  the  court  cannot  direct  possession  to  be  given  to 
the  reversioner,  but  can  only  declare  the  sale  to  be  invalid,  and 
leave  the  widow  or  her  vendees  as  her  tenants  in  possession. — (zo- 
luck  Chunder  Doss  v.  Oopal  Kiahen  Sein. — S.  W.  R.  for  1864, 
page  250. 

A  reversioner  cannot  sue  to  dispossess  a  widow  or  a  purchaser 
holding  under  her,  though  he  is  entitled  to  sue  for  a  declaration 
that  a  sale  by  the  widow  is  invalid  against  him  on  his  proving  that 
the  sale  was  made  without  legal  necessity. — Hara-dhun  Nag  v. 
Isaur  Chunder  Bosc-S.  W.  R.  Vol.  VI,  p.  222. 

A  reversionary  heir  has  no  right  to  set  aside  a  deed  of  sale 
executed  by  a  Hindu  widow  during  her  life-time.-— iZam-moTioAfir 
Singh  and  others  v.  Kooldeep  Narain  Singh  and  another. — S.  W.  R. 
Vol.  XI,  p.  514. 

A  reversionary  heir  is  subject  to  all  rights  which  exist  against 
the  property  in  consequence  of  acts  done  by,  or  decrees  obtained 
against,  the  ancestor. — Ram-monohur  Singh  and  others  v.  Kooldeep 
Narain  Singh  and  another. — S.  W.  R.  Vol.  XI,  p.  515. 

Suit  by  a  reversioner  to  set  aside  an  alienation  is  cognizable  if 
the  title  of  the  reversioner  has  been  injured  by  a  distinct  act  of 
alienation,  and  if  the  widow  who  ought  to  have  brought  the  suit 
has  relinquished  her  life-interest,  and  signified  her  assent  to  the 
suit  proceeding.— £fc6em-ram  Chukerbutty  v.  Huree-hshore  Roy. 
S.  W.  R.  Vol  I,  p.  359. 

A  party,  who  subject  to  the  life-interest  of  his  mother  has  a 
real  and  vested  interest  in  remainder  such  as  a  Hindi&  has  the 
power  of  creating,  has  a  right  to  sue  to  obtain  a  declaration  of  the 
invalidity  of  a  will  set  up  to  his  prejudice,  which  purports  to  take 
away  altogether  his  future  right  and  interest  in  the  property. 
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Anundr-mohun  ilullik  versus  Indrormonee  CAoK/dArain.— S.  W. 
R.  Vol.  XVI,  c.  r.  p.  214. 


Belative  to  Purchasers,  &o. 

Calcutta,  H.  C.  A.—  The  ilst  of  December,  1864. 

Presexit : 
The  Hon'ble  H.  V.  Bayley  and  A.  O.  Macpberson,  Puisne  Judges. 

WooMA  Churx  Bakebjee  (Plaintiff)  Appellant, 

versus 
Habadhun  Mojoomdab  and  others  (Defendants)  Respondents. 

The  plaintiff's  oaoae  of  «otion,  m  rerenioner,  held  to  accrue  from  the  death  of  hia 

grandmother  who  had  the  life  intereet. 
ffdd  also  that  the  purohaaer  from  the^grandmother  was  bomid  to  prove  his  title  deeds 

and  the  existence  of  legal  necessity  for  the  sale. 

In  this  case  plaintiff  sued  for  possession  of  certain  brohmoter 
lands,  gardens,  tanks,  &c.  Plaintiff's  allegation  is  that ''  the  entire 
property  left  by  the  plaintiff's  maternal  grandfather  and  maternal 
uncle,  devolved  on  his  grandmother  Ram-koomaree."*  Plaintiff  adds 
that  "he  attained  his  majority  in  1260,  and  after  the  death  of  his 
maternal  grandmother  Ram-koomaree,  he  attempted  to  take  pos- 
session of  the  estate  as  he  is  lawfully  entitled  to  it,  but  the  defra- 
dants  opposed  him  and  did  not  deliver  over  possession  to  him."  The 
gist  of  the  answer  of  all  the  defendants  is  that  they  have  possession ; 
that  plaintiff  never  had  any ;  that  they  hold  under  various  titles, 
and  that  plaintiff  must  show  a  superior  title  in  order  to  justify  his 
obtaining  a  decree. 

It  is  clear  that  the  plaintifi^s  contention  was  that,  even  if  the 
defendants  had  possession  as  the  Ameen  reported,  still,  as  the 
Ameen  had  also  reported  that  the  defendants  did  not  produce  their 
title  deeds,  and  had  stated  that  in  some  cases  the  defendants 
claimed  from  the  grandmother^  the  burden  was  on  them,  defendants, 
as  purchasers^  to  prove  their  own  title  deeds,  and  also  the  legal 
necessity  under  which  they  purchased,  before  they  could  have  any 
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right  trader  HindA  law  in  prefereace  ta  the  heir  at  law,  as  which 
plaintifi  clearly  all  along  claimed.  The  case  has,  in  no  way,  been 
tried  on  this  view.  We  therefore  remand  it  that  this  may  be  done, 
and  we  take  the  opportunity  to  call  the  attention  of  the  lower 
Court  to  the  views  expressed  by  Her  Majesty's  Privy  Council  in 
Volume  VI  of  Moore's  Indian  Appeals,  page  424  "  Their  Lord- 
ships think  that  the  lender  is  bound  to  enquire  into  the  necessities 
for  the  loan,  and  to  satisfy  himself  as  well  as  he  can,  with  refer- 
ence to  the  parties  with  whom  he  is  dealing,  that  the  manager  i» 
acting  in  the  particular  instance  for  the  benefit  of  the  estate, 
but  they  think  that  if  he  does  so  enquire  and  act  honestly,  the 
real  existence  of  an  alleged  sufficient  and  reasonably  credited  neces- 
sity is  not  a  condition  precedent  to  the  validity  of  his  charge,  and 
they  do  not  think  that  under  such  circumstances  he  is  bound  to  see 
to  the  application  of  the  money.*  Their  Lordships  do  not  think 
that  a  boiidfide  creditor  should  suffer  when  he  has  acted  botiestly 
and  with  due  caution,  but  is  himself  deceived." — S.  W.  R.  Vol.  I, 
a.  c.  pp.  347—349. 

It  is  argued  in  special  appeal  that  tbe  mere  declaration  of 
necessity  was  sufficient  to  justify  the  purchaser  proceeding  to  buy.. 
But  this  is  not  so.  It  is  not  necessary  for  the  purchaser  to  see  ap- 
plication of  the  purchase-money,  but  he  must  make  such  enquiries 
as  an  ordinary  prudent  man  would  in  the  transactions  of  life  to 
satisfy  himself  of  the  reality  of  a  fact,  such  as  the  existence  of  a 
legal  necessity  in  this  case. — Ounga-gobind  Bose  and  others  v.  Sree- 
mutty  Dhunnee  and  Ramee. — S.  W.  R.  Vol.  I,  c.  r.  p,  60. 

*  It  is  a  mistake  to  suppose  that  the  dicta  in   the   case   of  Hunooman   Penad 

Panday  {i.  e.,  iu  tbe  case  above  cited)  apply  only  to  alienations  effected  by  guardiaos  of 

minors.     They   lay  down  the  general  principles  by  which  the  courts  are  to  be  guided,  in 

46aling  with  suits  in   which  it  is  sought  to  set  aside  alienations  made  by  penons  ban* 

ing  a  limited  or  qualified  power  over  the  estates  they  have  alienated. 

f 

These  are  that — "  the  power  of  alienation  can  only  be  exercised  rightly  in   case  of 

Heed,  or  for  the  benefit  of  the  estate,  but,   where   the  charge  is  one  that  a  prudent 

owner  would  make  in  order  to  benefit  the  estate,  the  bond  fide  lender  is  not  afieetad  \>f^ 

€he  precedent  mismanagement  of  the  estate.     The   actual  procure  on  the  estate,  ihe 

danger  to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the  particoWr  ixwiano^ 

is  the  thing  to  be  regarded.     If  the  lender  inquires  into  the  necessity  for  the   loan   and 

acts  bonedily,   satisfying  himself  that  the  manager  is  acting  in  the  partionlar  instaiKM 

for  the  benefit  of  the  estate,  the  real  existence  of  a  sufficient  necessity  is  not  a    coiidi- 

tion  precedent  to  the  validity  of  his  charge  on  the  estate,  nor  is  he  oound  to  fteeto  tb^ 

application  of  the  money." — Uemark^byi  the  late  Sudder  Dewaoy:  Adawlut  of  Calon^a 

in  the  case  of  Deotaree  MoJiapatter '  And  oihen  y,  Damoodur  'MoKapaUer  and  othera. 

VMi«S.p.4..Uccifl,  forl859p.  1643.  ....     ...    ..  a 
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A  party  claiming^  immovable  property  by  virtue  of  an  aliena- 
tion by  a  Hind&  widow  during  ker  soa's  uinorify  ia  bound,  whether 
he  be  a.plaintiff  or  a  defendant,  to  prove  that,  he  made  reasonable 
inquiry,  and  he  in  good  faith  believed  that  such  circumstances 
existed  as  would  justify  the  widow  in  alienating  her  son^s  estate. — 
Kaahi-nath  Seeta-ram  Oze  v.  DaJcki  et  aL — Bom.  H.  C.  Rep.  a.  c.  j. 
Vol.  VI.  p.  211. 

Where  a  purchaser  of  immovable  property  deals  with  a  person 
having  a  qualified  power  of  deaUng  with  that  property,  it  lies  upon 
the  purchaser  to  give  some  reasonable  account  of  the  need  which* 
actually  existed,  or  was  alleged  to  exists  for  the  sale. — M^.  H.  C.. 
Rep.  Vol.  II,  p.  407. 

In  purchasing  from  a  Hindu  widow  the  purchaser  ia  not  bound 
to  look  to  the  appropriation  of  the  money,  nor  is  be  affected  by  the 
fEtct  that  the  alienation  was  made  for  a  larger  sum  than  the  necessity 
of  the  case  required. — Kamikfia  Prasad  Roy  v.  Srimati  Jagadv/ra* 
ha  Da8i.—B.  L.  R.  Vol.  V.  p.  508. 

Where  a  considerable  time  has  elapsed  of  enjoyment  and  ap*- 
parent  acquiescence,  a  purchaser,  or  one  claiming  through  him^. 
may  be  absolved  from-  showing  any  more  than  the  fact  of  the  sale 
being  made  to  him  under  some  ostensible  plea  of  necessity. — Ifa^ 
dhob  Chunder  Hajra  v.  Oobind  Chunder  Banerjee  and  others. — 
S.  W.  R.  Vol.  IX,  p.  350. 

The  purchaser  from  a  Hindti  widow  who  is  still  living  is  entitled 
to  possession  of  the  property  sold,  whether  there  was  necessity  for 
the  sale  or  not. — Bogood  Jha,  v,  Lall  Does.S.  W.  R.  Vol.  VI,. 
page  36. 

Purchase  from  a  Hindii  widow  is  invalid,  but  the  purchaser 
ipay  remain  in  possession  during  the  widow^s  life-time,  on  proof  of 
his  purchase  being  preferable  to  an  alleged  gift  made  by  the  widow 
to  the  defendant. — Ckunder-nath  Surma,  v.  Roma-nafh  Surma.-^S. 
W.  R.  Vol.  I,  p.  69. 

Where  the  legal  necessity  for  a  sale  by  a  HindA  widow  is 
questioned,  its  existence  must  be  shown  by  the  party  standing  on 
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the  coQveyaQce.— J3t^o-na^  Roy   and  others   v.  LaU  Bahadaor 
Singh  and  others.— S.  W.  R.  Vol.  I,  c.  r.  p.  247. 

In  a  sale  by  a  Hindii  widow  under  necessity  where  the  Vendee 
pays  a  fair  price,  and  acts  bond  fide,  the  mere  fact  of  only  two- 
thirds  of  the  purchase-money  being  paid  to  creditors  does  not  in- 
validate his  conveyance,  as  he  is  not  bound  to  see  to  the  application 
of  the  purchase-money. — Ram  Gopaul  Ghoae  v.  Bttl-deb  Boae.^^ 
S.  W.  R.  for  1864,  p.  385. 

The  first  duty  of  a  purchaser  from  a  Hindfi  childless  widow  is 
to  satisfy  himself  as  to  her  right  to  sell  If  he  does  not  act  with 
due  care  and  attention  in  the  matter,  he  cannot  be  said  to  have  act- 
ed legally  in  good  faith,  although  be  may  have  believed  or  taken  for 
granted  that  all  was  right. — Ramrdhone  BhvMucharjee  v.  Ishanee 
Deftec.— S.  W.  R  Vol.  II,  p.  123. 

A  purchaser  for  value  is  not  bound  to  prove  the  antecedent  eco- 
nomy or  good  conduct  of  a  Hindii  widow  who  alienates  a  portion  of 
her  husband's  estate,  nor  to  account  for  the  due  appropriation  of 
the  purchase  money,  but  is  bound  to  use  diligence  in  ascertaining 
that  there  is  some  legal  necessity  for  the  loan,  and  he  may  be 
reasonably  expected  to  prove  the  circumstances  connected  with  his 
own  particular  loan. — Kali  Koomar  Chowdhry  v.  Ntvnd  Koomar 
Chowdhry,—S.  W.  R.  for  1864,  p.  153. 

Where  a  Hindii  widow  raises  money  by  mortgaging  her  hus- 
band's property,  the  mortgagee  is  not  bound  to  look  to  the  appro- 
priation of  the  money  so  raised,  his  responsibility  ceasing  when  he 
has  satisfied  himself  that  there  was  legal  necessity  for  the  loan. — 
Ram  Per  sad  Singh  v.  Mvsaummxit  Nag-bungshee  Kooer. — S.  W,  R 
Vol.  IX,  p.  501. 

The  existence  of  a  decfee  which  may  be  executed  at  any  time 
against  ancestral  property  is  a  clear  l^al  necessity  for  contracting 
a  loan,  and  justification  to  any  one  lending  money  on  the  mortgage 
of  the  property.— S.  W.  R.  Vol  XI,  p.  446. 
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Miscellaneous  Oases. 

Calcutta  H.  C.  A.— The  12^  of  July  1869. 

Present : 
Mr.  Justice  Kemp  and  Mr.  Justice  Olover^  Judges. 

MussuMMAT  Indu-bansi  Eunwub  (  Plaiotiffis, ) 

versus 
MussUMHAT  Obibhirun  Kunwub  and  others  ( Defendants. ) 

A  Hindti  of  Tirhoot  died  in  1849^  leaving  two  widows  and  a 
brother.  A  compromise  was  made  by  the  three,  whereby  they  agreed 
ilM  the  brother  should  remain  in  possession  of  the  property  lefl  by 
the  deceased ;  and  that  some  land  should  be  assigned  to  the  widows 
for  maintenance.  The  elder  widow  died  in  1867>  and  the  other  sued 
the  heirs  of  the  brother  for  recovery  of  possession  of  the  property. 
The  defence  set  up  was  that  the  suit  was  barred  by  limitation,  as  her 
cause  of  action  arose  not  on  the  death  of  her  co-widow^  but  on  the 
death  of  her  husband. 

Beld,  that  as  to  recovery  of  possession  of  a  moiety  of  the  pro* 
perty,  the  cause  of  action  arose  on  the  death  of  the  co-widow. 

That  the  possession  of  the  elder  widow  was  not  adverse  to  the 
younger  widow,  as  the  elder  widow  was  permitted  to  enjoy  the  pos- 
session of  the  husband's  property  during  her  life-time,  the  younger 
widow  receiving  an  allowance  from  the  profits  of  the  estate.— B.  L. 
R.  a.  j.  Vol.  Ill,  pp.  289—290. 

Where  certain  landed  property  in  the  possession  of  a  Hindii 
widow  was  sold  on  the  alleged  ground  of  necessity,  and  the  execution 
of  the  deed  of  purchase  attested  by  the  then  next  heir,  it  was  held 
that  the  assent  implied  in  such  attestation  was  not  conclusive  in  law 
as  to  the  necessity  for  sale,  though  the  fact  of  the  persons  most  in- 
terested in  contesting  such  a  sale  being  called  in  to  execute  the  deed 
is  the  strangest  possible  proof  of  good  faith  on  the  part  of  the  pur- 
chaser.— Madhob  Chunder  Hajrah  v.  Oohind  Chunder  Banerjea, 
a  W.  R.  VoL  IX,  p.  850. 

A  Hindti  widow  has  power,  with  the  consent,  of  the  reversionary 
heurs,  to  make  a  valid  alienation,  for  religious  purposes,  of  property, 
movable  or  immovable,  left  by  her  husband. 

Vol.  XL  50 
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Where  a  Hindti  widow  dedicated  property  by  a  deed  to  the  wor- 
ship of  an  idol,  and  the  property  was  given  to  trustees  in  trust,  after 
the  death  of  the  widow,  to  permit  the  male  heirs  of  her  late  husband 
to  receive  the  rents,  held,  that  such  heirs  were  entitled  to  actual 
possession  and  to  the  rents  of  the  estate,  provided  they  devoted  it 
acording  to  the  provisions  of  the  deed  to  the  worship  of  the  idol. — 
Braja-nath  Baisakh  versus  Matilal  Baiaakh  and  another. — B.  Lu 
Rep.  Vol.  Ill,  0.  j.  c.  p.  92. 

Where  only  the  rights  and  interest  of  the  widow  in  the  property 
l^ft  by  her  husband  were  sold  in  execution  of  a  decree  against  her 
on  account  of  debt  contracted  by  her,  and  neither  the  decree  nor  the  ^ 
sale  proceedings  declared  the  property  itself  liable  for  the  debt — 
ffeld  that  the  purchase  conveyed  an  interest  in  the  estate  only  . 
during  tho  widow's  life-time. — Kiato^moyie  Dossee  and  others^  v. 
Proiunno  Naraen  Choowdhoory  and  others. — S.  W.  Vol.  I,  p*  303, 

In  re  Joy^naraen  Boee — It  was  held  that  a  widow's  interest 
may  be  sold  in  execution  for  her  debts. — Sev.  Rep.  VoL  IV,  p.  781. 

See  in  re  Rashrbeharee  Bose. — Ibid.  VoL  V,  p.  537. 

A  lender  in  good  faith  lent  money  to  save  the  widow's  estate- 
from  sale,  on  security  of  a  bond  and  mortgage.     The  present  posses* 
sor,  though  not  succeeding  as  heir,  is  liable  to  the  extent  of  the  • 
security,  if  the  widow  acted  for  the  benefit  of  the  estate  and  under 
necessity. — Hur-nath  Roy  Ghowdhoory  v.  Inder  Chander  Bahoo. — 
8.  D.  A.  R.  for  1859,  p.  207 

When  a  party  does  not  sue  as  an  heir  of  a  Hindu  widow  or  her' 
fausbiand  to  set  aside   a  sale   by   her  on   the  ground  of  illegality, 
ilnder  the  Hindti   law,  but  sues  as  a  decree-holder  to  have  the  same 
set  aside  as  fraudulent,  he  cannot  raise  the  question  of  necessity.-—. 
Kissen  Bulliih  Mahtab  v.  Roghu  Nundan  Thakoor  and  others. — S* 
W.  R.  Vol.  VI,  p.  305. 

•  •  •  ' 

Suit  by  a  widow  for  possession  of  her  husband's  share  of  joint 
property  inherited  from  his  grandfather.  Held  that  if  the  husband 
died  before  his  grandfather,  she  bad  no  title;  but  that  if  he  had* 
outlived  his  grandiatlier,  his  widow  would  be  entitled  to  his  share  on 
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proof  of  h^r  having  liTod  in  oommeDsality  with  the  defendai^t 
within  12  twelve  years  from  the  dates,  of  hec  disjkissessioo. — Bindu 
JB<uini  Daasee  v.  Antmd  Chunder  Paul — S.  W.  R.  Vol  II,  p.  179.. 

Where  a  Hindti  widow  mortgaged  immovable  property  to  onie 
person,  and  afterwards  gave  it  in  gift  to  another — Held,  that  the 
deed  of  gift  did  not  convey  to  the  donee  the  widow's  equity  df 
redemption. — Jagan-nath  Vithal  v.  Apaji  Vishnu. — Bom.  H.  C. 
Hep.  Vol.  V,  p.  217. 

On  the  death  of  a  HindtJi  (who  had  been  separated  from  his 
brothers),  and  during  the  life- time  of  his  widow^  his  brothers'  sons 
having  claimed  as  his  heirs  and  obtained  mutation  of  their  names 
on  the  Collector's  rent-roll : 

Held,  that  under  the  Mit&kshar&  (under  which  the  cbaq  came) 
the  widow  succeeds^  the  act  of  the  nephews  was  hostile  to  her,  and 
their  possession  for  more  than  12  years  was  adverse  possession  bar- 
ring her  claim. 

•  •    • 

Held  also  that  if  a  widow  without  fraud  or  collusion,  would  be 
barred^  the  reversioners  claiming  to  succeed  on  her  death  would 
also  be  barred. — Oopal  Singh' y,  Kunhyd-lall  Sdhib-zadah. — S.  W: 
E.  Vd.  XI,  p.  9. 

That  a  Hindti  widow,  entitled  to  her  husband's  share  in  thd 
joint  property  continues  to  live  in  the  family  and  mesa  With  them; 
is  sufiScient^  in  the  absence  of  evidence  to  the  contrary,  to  ,show 
that  she  is  receiving  payments  on  account  of  her  share. — Oobind 
Chunder  Bagchee  guardian  of  Ek-cowree  ali&a  Kali-kistd  Bagchee 
minor  v.  Kripa-moyee  Debea. — S.  W.  R.  Vol  XI,  p.  338. 

Held  that,  as  the  respondent  had  giv^  all  title  to  i|ionie.s  due( 
to  her  husband  in  favor  of  the  appellant  his  other  wife,  she  could 
not  be  held  equally  Uable  for  her  husband's  debts.  The  order  of 
the  lower  Court,  dismissing  the  appellant's  claim  to  recover  money* 
from  the  defendant  (respondent)  as  jointly  liable  with  her  for  their' 
husband's  debts,  confirmed. — Mussummat  RadhaKoonwur  widow* 
qfj  Chintamun  Awueteev.  Doorga  Koowwur,  widow  of  Chintamun 
Afmstec-^S,  D.  A.  Decis.  for  1859,  p.  1195.  .  ^ 

When  the  amount  of  a  judgment  debt  was  due  from  two  bro-* 
thers  A.^  and  B.^  and  tke  widow*  of  A.,  in  order  to  save  herhusbandV 
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estate  from  sale  in  execution,  gave  a  bond  making  herself  responsiUe 
for  the  ivhole  debt,  and  after  her  death,  the  judgment  creditor 
sought  to  recover  the  amount  from  the  heirs  of  A,  it  was  held  that 
the  widow  had  no  authority  to  settle  for  B/s  share  of  the  debt  as 
well  as  for  her  husband  A,  nor  could  she  make  her  husband's  estate 
liable  for  it ;  that  plaintiff  had  made  a  mistake  in  taking  a  bond 
only  from  the  widow,  and  as  it  did  not  make  her  and  B,  jointly  and 
severally  liable,  A's  heirs  could  not  be  held  responsible  for  the  debt 
ofB,  and  that  plaintiff  must  fall  back  on  bis  original  decree  and 
execute  it. — MiLsaummat  Ram  Doolary  Koonwur  and  Juggun 
Singh  v.  Sheo  Shunker  Singh  and  others. — S.  D.  A.  Decis.  for  1860, 
page  502. 

A  reversioner  cannot  during  the  life-time  of  a  Hindu  widow 
sue  to  set  aside  a  sale  made  by  her  if  12  years  have  elapsed  sinco 
the  date  of  the  sale,  though  he  may  during  her  life-time  sue  to  have 
the  sale  declared  void  and  to  prevent  waste.  Such  limitation  does 
not  affect  the  right  of  suit  of  the  reversioner  after  the  widow's 
death  when  he  succeeds  as  heir.-^£iu&0({ara  Bibee  v.  llohendix>* 
Nath  Bo8e.—S.  W.  E.  Vol.  II,  p.  271. 

A  putnee  lease  granted  by  a  widow  while  in  possession  is  not 
invalidated  by  the  fact  that  her  equity  suit  is  pending  at  the  time. — 
S.  W.  R  Vol.  XI,  p.  554. 

Where  a  Hindti  widow  alienates  land  while  in  her  possession 
without  a  legal  necessity,  the  putneedar  acquires  only  her  life  inter- 
est, but  if  there  was  a  legal  necessity,  then  the  purchaser  of  her 
husband's  right  and  title  is  subject  to  the  pottah  granted  by  her.— 
S.  W.  R.  Vol.  XI,  p.  554. 

The  ontc8  of  proving  the  necessity  for  a  sale  by  a  Hindti  widow 
and  the  adequacy  of  the  purchase  money  lies  on  the  purchaser. — 
Jodu  Nath  Sircar  and  another  v.  Sreemutty  Sonamonee  Dassee  and 
others.  Cor.  Rep.  p.  70. 

A  widow  re-marrying  is  entitled  to  succeed  to  the  estate  of 
her  son  by  a  former  marriage,  and  Section  2  of  Act  XV,  of  1856 
does  dot  deprive  her  of  any  right  or  interest  which  she  had  not  at 
the  time  of  re-marriage. — S.  W.  R.  Vol.  XI,  p.  82. 
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Wbea  a  childless  Hindti  widow  is  the  heiress  and  legal  repre- 
sentative of  her  husband,  the  reversionary  heirs  are  bound  by  decrees 
relating  to  her  husband's  estate,  which .  are  obtained  against  her 
.without  fraud  or  collusion ;  and  they  are  also  bound  by  limitations 
by  which  she,  without  fraud  or  collusion,  is  bound. 

The  words  *^  cause  of  action*'  in  Act  XIV,  of  1859,  refer,  not  to  a 
new  cause  of  action  accruing  to  the  reversionary  heir  personally,  but 
to  the  cause  of  action  which  accrued  to  the  heir  or  representative, 
for  the  time  being,  of  the  deceased. 

When  alienations  of  her  husband's  estate  are  improperly  made 
by  the  widow,  they  are  good  as  against  her  for  her  life,  and  the  re«» 
yersionary  heir's  cause  of  action  does  not  accrue  until  her  death. 
But  when  property  belonging  to  the  husband's  estate  is  held  ad- 
versely to  the  widow  and  never  reaches  -her  hands,  the  cause  of 
action  accrues  to  her,  and  a  suit,  whether  by  her  or  by  the  rever- 
sionary heir,  must  be  brought  within  the  usual  period,  counting  from 
the  commencement  of  the  adverse  possession.* — Nohin  Chunder 
Chuckerhutty  (Plaintiff)  Appellant,  v.  laeur  Chunder  Chuckerhutiy 
and  others  (  Defendants  )  Respondents. — S.  W.  R.  Vol.  IX,  F.  B. 
page  505. 

In  a  suit  by  the  sons  of  the  reversionary  heir  of  a  Hindii  an- 
cestor to  recover  property  sold  by  his  widow  fifty  years  ago  to  the 
defendant's  predecessors,  the  Court — considering  the  unreasonable- 
ness of  expecting  direct  evidence  of  legal  necessity  for  the  aliena- 
tions in  question  after  so  great  a  lapse  of  time,  the  adequacy  of 
the  consideration  given  by  the  purchasers,  the  due  registration  and 
publication  of  deeds  50  years  old  and  containing  a  recital  of  legal 
necessity,  the  proved  knowledge  of  the  alienations  at  the  time  they 
were  made  by  the  then  reversionary  heir,  his  conduct  and  silence 
up  to  the  time  of  his  death,  or  for  nine  years  after  the  widow's 
death  when  the  succession  opened  out  to  him,  and  the  delay  made 
by  his  son  in  bringing  this  suit — held  the  defendants  entitled  to 
a  strong  presumption  in  their  favor,  which  had  not  been  rebutted 
by  the  plaintiffs  that  their  predecessors  had  purchased  the  estates 
in  question  after  a  due  enquiry,  and  after  satisfying  themselves  in 

*  Thill  doctrine  hM  been  adopted  by  the  PriTy  Council 
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good  faith  of  the  existence  of  a  legal  necessity  for  the  sale  there- 
of.—C%<n(;c2^ry  Herasvioollah  v.  Brojo  Soonder  Roy  and  another,— t 
S.  W.  R.  VoL  XVIII,  p.  77. 

A  suit  to  recover  principal  and  interest  on  a  bond  executed  by 
a  Hindu  widow  whilst  possessed  of  her  late  husband's  property,  cati- 
not  be  brought  at  her  death  against  his  reversionary  heirs  on  the 
ground  of  some  supposed  equity  arising  out  of  the  possession  of  the 
estate  by  the  defendants,  obliging  them  to  pay  a  portion  of  the 
money  which  was  expended  in  recovering  it. 

There  is  no  necessity  for  a  widow  to  borrow  money  when  she 
has  an  income  to  pass  the  expenses  of  litigation. 

In  order  to  establish  a  binding  promise  by  the  defendants' 
father  to  pay  the  bond,  there  must  be  proof  of  a  consideration  for 
such  a  promise. — Roy  Mukhun  Lull  v.  Mr.  W.  Steward  and  others^ 
S.  W.R.  VoLXVm.  p.  121. 

Alienations  made  by  Hindti  widows  of  shares  of  an  estate  held 
as  a  hereditary  mocurruree  tenure,  can  only  be  contested  by  rever- 
sionary heirs  and  other  persons  having  some  interest  in  the  estate  ; 
it  is  not  open  to  the  zemindar  or  superior  landlord  to  object  to  such 
alienations.  If  the  reversionary  heirs  make  no  arrangement  for  the 
due  payment  of  the  mocurruree  rent  the  only  right  which  thc^ 
zemindar  has,  is  to  sue  them  for  arrears,  and  to  cause  the  sale  o^ 
the  tenure,  if  necessary,  in  execution  of  the  decree,  but  not' to,  take 
kJiaa  possession  of  it  by  force. — Ram  Dhan  Shaha  and  another  v* 
Rajah  Rajkristo  Singh  Bahadoor, — S.  W.  R.  Vol.  XVIII,  p.  4(>6.    ; 

Where  a  widow  having  lost  her  rights  in  her  husband's  estate 
on  account  of  remarriage  under  the  provision  of  Section  2,  Act  XV 
of  1856  was  allowed'  to  retain  possession  by  the  next  reversioner— ^ 
Held  that  such  arrangement  by  the  next  reversioner  was  only  bind- 
ing upon  him,  and  not  on  the  heirs  of  such  reversioner,  who  on  the* 
death  of  the  former  were  entitled  to  sue  for  possession  6f  the  pro-* 
perty  by  dispossessing  the  widow. — Kauho  and  others  v.  Musmim- 
mat  Jumna.— Agrs,  Rep.  Vol.  I,  a.  c,  p.  140. 

Where  a  Hindii  widow,  exceeding  her  rights,  alienates  property  - 
which  a  reversioner,  claims, .  his  suit  is  not  barred  if  brbught  within 
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12  years  from  her  d^th. — Gopal  Chundef  Midliek  v.  Onoop  Chun-> 
der  Roy  and  others.-rS.  W-  R.  Vol.  XI,  p.  188. 

The  rights  of  a  reversioner  entitled  to  succeed  On  the  death  of 
a  childless  Hindii  widow  if  he  shall  happen  to  survive  her,  could 
not  be  sold  in  execution  of  a  decree  of  Court. — Koraj  Koonwar 
V.  Komul  Koonwar  and  other8,-^S.  W.  R  Vol.  VI,  p.  34. 

Raj  Chunder  Dass,  a  Hindii,  died  possessed  of  property^  leaving 
as  his  heiress,  his  widow,  Ross-monee  Dossee.  He  also  left  four 
daughters  two  of  whom  died  in  the  life-time  of  their  mother,  each 
lieaving  a  son.  Ross-monee  Dossee  died  leaving  her  surviving  two' 
daughters,  Puddo-moncfe  Dossee,  and  Jugdumba  Dossee,  who  succeeded 
to  the  estate  of  Raj  Chunder  Doss.  Held  that  Thakoor  Doss  Biswas 
one  of  the  sons  of  Jugdumba  Dossee  has  no  such  interest  in  the 
property  as  could  be  attached  and  sold  in  execution  of  a  decree 
against  him. — Bhoobun  Mohun  Banerjee  v.  Thakoor  Dosa  Biswas. — 
Indian  Jurist,  Vol.  II,  N.  S.,  p.  277. 

•  ■  *    fc 

.  Reversionary  interest  may  be  sold  in  execution  of  a  decree. 
Gour-hurree  DuU  v.  Radha  Oobind  Shdha. — S.  W.  R.  Vol  XII, 
page  54, 

The  mere  execution  and  registration  of  a  deed  ad  betw^K 
strangers,  without  any  ulterior  act  directed  against  a  Hindti  widow 
in  possession,  or  against  the  reversionary  heir  or  his  possession,  caa 
Qot  give  the  latter  any  cause  of  action  or  entitle  him  to  ask  for  a 
declaratory  decree. — Soaruj-bunsi  Koonwur  v.  Mohi-put  Singh.'^& 
W.  R.  VoL  XVI,  p.  18. 

The  possession  in  right  of  inheritance  of  a  widowed  daughter 
having  lions  alive  is  not  adverse  to  a  reversioner. — Poorun  Chunder 
Nundee  v.  Sreesh  Chunder  Chukerbutty.-^S.  W.  R.  Vol.  XV,  c.  r, 
page  147. 

A  reversioner  obtained  a  decree  declaring  that  he  was  then  the 
i^iearest  heir  to  certain  ancestral  property,  and  would  be  entitled  to 
succeed  on  the  death  of  the  widows  of  his  cousin  who  w^re  ip 
possession.  After  the  death  of  the  widows,  it  was  found  that  the 
reversioner  had  become  insane,  and  was  therefore  incapacitated  by 
Hindii  law  from  inheriting.     Upon  this  his  son,  who  had  been  api 


400  PRECEDENTS  OP  [  Book  n.l 

• 

pointed  manager  on  behalf  of  his  father  under  Act  XXXV  of  1858, 
applied  for  execution  of  the  above  mentioned  decree  as  his  repre- 
sentative. Held  that  it  was  necessary  to  look  to  the  status  of  the 
heir  at  the  time  the  succession  opened  out  to  him,  and  that  the  ap- 
plicant in  the  capacity  of  the  representative  to  the  reversioner  ( who 
was  not  the  heir  of  the  widow's  husband),  was  not  entitled  to 
execute  the  decree. — Brijo  Bhooiun  Loll  v.  Bechun  Dobey. — S.  W, 
R.  VoL  14,  c.  r.  p.  329, 

Limitation  reckons  against  the  reversioners  or  next  heirs  of  a 
deceased  person  only  from  the  death  of  the  widow  or  the  immediate 
heirs  of  the  deceased. — Ori-dharee  Singh  v.  Mussfwm/mat  Indro 
Kooer.—S.  W.  R.  Vol.  XVII,  c.  r.  237. 


Admitted  Legal  Opinions. 

According  to  the  Hindd  law  as  current  in  Benares,  the  widow  will  succeed  to  the  ez« 
'  doaion  of  the  brother,  if  the  estate  was  divided  ;  but  if  undivided,  the  brother  will 
,   ezolttde  her ;  and  the  brother  in  either  case  escludes  the  brother's  sons. 

Q.  Rajah  Bhuwa-bul  Deo  died  leaving  four  sons,  namely.  Baboo 
Iswari  Buksh  Deo,  Baboo  Dil-gunjun  Deo,  Baboo  Ahlad  Singh,  and 
Baboo  Soobh-nath  Singh,  of  whom  the  eldest  (Baboo  Iswari  Baksh 
Deo)  died,  leaving  a  minor  son  and  two  widows,  the  elder  called 
Ranee  Sheo-raj  Eoonwur,  and  the  younger  Ranee  Ahbeeman  Koon- 
wnr^  and  subsequently  the  minor  died.  Ahlad  Singh  died,  leaving 
Huruk-nath  and  Joy-nath  as  his  sons  and  representatives ;  lastly, 
Dil-gunjun  Deo  died  childless^  leaving  a  widow  called  Ranee  Qolab 
Koonwuree ;  and  Soobh-nath  is  still  living.  In  this  case,  whether 
will  the  property  left  by  Dil-gunjun  Deo,  devolve  on  his  widow  Qolab 
koonwuree,  on  his  brother  Soobh-nath,  or  on  his  brother's  sons 
Huruk-nath  and  Joy-nath  P 

22.  Supposing  Dil-gunjun  to  have  left  neither  son,  son's  son, 
nor  son's  grandson  at  his  deaths  but  to  have  been  survived  by  his 
widow  Qolab  Koonwuree,  his  brother  Soobh-nath  Singh,  and  his 
brother's  two  sons  Huruk-nath  and  Joy-nath^  his  widow  is  alone  en- 
titled to  succeed  to  his  real  and  personal  estate,  provided  it  be 
divided.    If  Bhuwa-bul  Deo  died  leaving  four  sons^  Iswari  Buksh, 
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Dil*gUDJun,  Ahlad,  and  Soobh-nath,  and  his  estate  was  undivided^ 
then  the  uterine  brother  Soobh-nath  is  entitled  to  inherit  the  portion 
to  tvhich  his  late  brother  Dil-gutijun  was  entitled^  whose  widow  has 
a  right  to  demand  food  and  raiment  only  until  her  death.  This 
opinion  Js  conformable  to  the  Idit^kshari  and  other  law  tracts 
which  ate  current  in  the  Western  provinces 

Authorities. 

*^  The  wife  and  the  d^aughters,  also  both  parents,  brothers  like- 
wise, and  their  sons,  gentiles,  cognates." — Ydjnyavalkya,  cited  in 
the  ilit&kahar&. 

**  The  wealth  of  him  who  leaves  no  male  issue,  goes  to  his  wife ; 
on  failure  of  her,  it  devolves  on  daughters ;  if  there  be  none,  it 
belongs  to  the  father;  if  he  be  dead,  it  appertains  to  the  mother; 
on  failure  of  her,  it  goes  to  the  brothers ;  after  them,  it  descends 
to  the  brother's  sons." — Vishnu,  cited  in  the  same  authority. 

"The  rule,  deduced  from  the  texts  (of  Ydjnyavalkya,  &c.,) 
that  the  wife  shall  take  the  estate,  regards  the  widow  of  a  separated 
brother." — Mitdkshard. 

Menu : — "  To  the  nearest  kinsman  {8a/pinda),  the  inheritance 
next  belongs." 

Sudder  Dewanny  Adawlut,  10th  May  1824. — Baboo  Hurper- 
hash  Singh,  v.  Baboo  Dil-gunjun  D^o.— Macn*  H.  L.  Vol  IT, 
Chap.  I,  Sect,  ii.  Case  5. 

The  claimants  being  H  brother's  son  and  a  widow,  the  former  will  take  the  property,  if 
the  family  was  joint ;  but  the  latter  if  separate,  according  to  the  law  of  Benares. 

Q.  An  individual  had  two  sons,  A  and  B.  The  eldest  (A) 
died  before  his  father,  leaving  a  son  and  a  widow.  Subsequently 
the  father  died,  leaving  a  family  consisting  of  B  and  his  wife,  and 
A's  son  and  widow ;  and  at  his  death  he  also  left  some  landed  pro? 
perty.  Some  time  after  this,  the  son  (B)  died,  leaving  his  widow, 
and  his  brother's  son  and  widow  him  surviving.  In  this  case,  what 
proportions  of  the  property  of  B  will  respectively  devolve  on  the 
eldest  son's  son  and  widow,  and  on  the  younger  son's  widow  ? 

ii.  If  A's  son,  his  widow,  and  the  widow  of  B,  lived  together 
as  a  joint  family  at  the  time  when  B  died ;  according  to  law,  A's 
Vol.  ii.  51 
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son  is  alone  entitled  to  the  estate,  but  it  is  necessary  for  him  to 
provide  B's  widow  with  food  and  raiment  equal  to  her  condition 
of  life.  If  they  formerly  lived  apart,  and  the  share  of  B  was  se- 
paratedi  then  his  widow  is  entitled  to  the  property  which  fell  to 
her  husband's  legal  share.  A's  widow  has  no  right  of  succession, 
but  she  must  be  provided  by  her  son  with  proper  maintenaoce. 

Zillah  Moradabad. — Doorga-pei'Wiud  v.  Khuma  and  another. 
Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect  ii,  Case  10. 


An  unchaste  widow  forfeits  all  right  to  her  late  husband's  property. 

Q.  A  person  died^  leaving  a  widow  and  a  brother  of  the  half 
blood.  Subsequently  to  his  death,  the  widow  violated  the  hitherto 
«insullied  bed  of  her  husband,  and  had  a  child  by  a  paramour  of 
another  class^  while  the  brother's  conduct  was  consistent  with  his 
religion ;  in  this  case^  which  of  the  two  is  entitled  to  succeed  to  the 
property  of  the  deceased  ?  Supposing  the  widow  during  the  life-time 
of  her  husband  to  have  co-habited  with  a  stranger,  and  to  have 
therefore  been  expelled  from  the  family,  and  to  have  lost  her  repu- 
tation, has  such  widow  any  right  to  inherit  her  husband's  property  ? 

JR.  It  is  the  general  doctrine,  that  the  virtuous  widow  of  a 
man  who  dies  leaj^ing  no  heir  down  to  the  great-grandson,  succeeds ; 
but  that  if  she,  on  the  death  of  her  lord,  be  faithless  to  his  bed, 
she  has  no  right  of  succession :  consequently  the  widow  in  such  case 
would  be  excluded  by  her  husband's  half  brother.  So  in  the  case  of 
her  having  acted  unchastely  while  her  husband  was  living.  The 
authorities  for  this  opinion  are  laid  down  in  the  Ddya-bhdga  and 
other  books  of  law. 

Authoi^tiea, 

Vi'ihaspati: — "If  her  husband  die  before  her,  she  shares  his 
wealth.     This  is  a  primeval  law."* 

Katydyana : — "  Let  the  widow  succeed  to  her  husband's  wealth, 
provided  she  be  chaste."  "  The  childless  wives,  conducting  them- 
selves aright,  must  be  supported  ;  but  such  as  are  unchaste,  should 
be  expelled ;  and  so  indeed  should  those  who  are  perverse.f 


•  Ddya-bhdga,  169.  f  Mitdksharf,  8«8. 
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VrViat  Jfenu;— *'The  widow  of  a  childless  man,  keeping  un- 
sullied her  husband's  bed,  and  persevering  in  religious  observances, 
shall  present  his  funeral  oblation^  and  obtain  (his)  entire  share." 

Ndreda : — *'  But  a  wife,  who  does  malicious  acts  injurious  to  her 
husband,  who  has  no  sense  of  shame,  who  destroys  his  effects,  or 
who  takes  delight  in  being  faithless  to  his  bed,  is  held  unworthy  of 
the  property  before  described." 

Zillah  Hooghly. — Macn.  H.  L.  Vol.  II,  Chap.  I^  Sect  ii^  Case  3. 

An  unchaste  widow  may  be  expelled  from  her  husband's  house. 

Q.  There  were  two  brothers,  of  whom  one  died,  leaving  sons, 
who  are  still  alive  ;  and  the  other  died  leaving  a  son,  who  also  died, 
leaving  a  widow,  him  surviving.  The  widow  had  become  a  prosti- 
tute, and  had  violated  her  husband's  bed.  In  this  case,  is  she  en- 
titled to  inherit  her  husband's  estate,  and  if  not,  on  whom  does  his 
property  devolve  ? 

R,  If  it  be  proved  that  the  widow  in  fact  did  not  keep  her 
husband's  bed  unsullied,  she  has  no  title  to  his  property,  and  ought 
to  be  expelled  from  his  house.  His  estate,  in  default  of  heirs  down 
to  the  uncle,  should  devolve  on  his  uncle's  sons.  This  opinion  is  in 
conformity  to  the  authority  contained  in  the  Ddya-bhdga,  &o. 

Zillah  24.Pergunnahs,  18^A  July  18II.— Macn.  H.  L.  Vol.  II, 
Chap.  I,  Sect,  i.  Case  4. 


A  widow  cannot  inherit  property  left  by  her  husband's  relatives 
or  their  widows. — Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect,  ii.  Case  11. 

A  man  dying  and  leaving  three  widows,  who  inherited  his  property,  on  the  death  of  one 
of  them  without  issue,  the  two  others  will  take  her  share. 

Q.  A  Hindii  inhabitant  of  Patna  died,  leaving  three  wives  him 
surviving.  Of  these  three,  the  first  was  childless ;  tlie  second  had 
three  daughters,  and  the  third  had  one  daughter.  Under  these  cir- 
cumstances, on  the  death  of  the  childless  wife,  to  whom  does  her 
share  of  the  property  legally  belong,  and  who  is  entitled  to  claim  it, 
according  to  the  law  as  prevalent  in  that  part  of  the  country  ? 

JR.  If  a  Hindu  inhabitant  of  Patna  die,  leaving  three  wives ; 
the  first  childless,  the  second  having  three  daughters,  and  the  third 
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one  daugiiter,  of  whom  the  childless  one  died^  in  this  case,  the  sur- 
viviDg  two  widows  of  her  husband  are  entitled  by  law  to  her  share 
of  the  property,  and  to  sue  for  the  same  ;  because,  although  a  widow 
succeeds  to  her  husband's  property  in  default  of  n^ale  issue,  yet,  on 
her  death,  it  goes  to  her  husband's  nearest  heirs,  and  in  this  instance 
his  nearest  heirs,  in  default  of  son,  grandson,  and  great-grandson, 
are  his  widows.  This  is  the  law  according  to  the  Mitdkahard, 
Vira-mitrodaya,  Vyavahdra-maydkha,  Vyavahdrorkovstubha,  and 
other  authoiities  current  in  Patna,  and  the  adjacent  places. 

AuthoHties. 

"  The  clnldless  widow,  preserving  inviolate  the  bed  of  her  lord, 
and  strictly  obedient  to  her  spiritual  parents,  may  frugally  enjoy 
the  estate  until  she  die ;  after  her  the  legal  heirs  shall  take  it/' 
Kdtydyana, 

The  wealth  of  him  who  leaves  no  male  issue,  goes  to  his  wife ; 
on  failure  of  her  to  his  daughter,  &c. —  Vishnu. 

A  wife,  daughters,*  &c. — Ydjnyavalkya. 

Sudder  Dewany  Adawlut,  July  12th  1827. 

Doonda  Singh,  Appellant  v.  Muasummat  Doorga  Koonwun 
Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect,  ii,  Case  15. 


Property  acquired  without  using  the  patrimoDy  by  one  brother  living  in  partnership^ 

belongs  to  him  exclusively. 
After  his  death  it  goes  to  his  widow,  who  has,  however,  no  right  to  dispose  of  it  ;  and 

after  her  death,  it  devolves  on  his  brethren. 

Q,  1.  A  Hind6  acquires  landed  property  by  means  of  his  own 
funds  or  by  means  other  than  those  of  the  joint  funds,  at  a  time 
when  he  is  living  in  partnership  with  his  brethren.  Do  such  land 
after  his  death  go  to  his  undivided  brethren,  or  to  his  widow?  If 
they  go  to  his  M^idow  has  she  or  has  she  not  a  right  to  dispose  of 
them  by  sale  or  gift  \  and,  if  she  has  not  a  right  to  dispose  of  such 


*  The  case  stated  is  that  of  a  widow  dying  childless,  and  being  surviyed  by  two 
other  widows  of  her  husband,  each  of  whom  liad  issue ;  but  it  would  have  beea  ths 
same  had  the  deceased  widow  been  the  mother  of  a  daughter  or  dau^terB  ;  the  pro- 
perty going  at  her  death  to  the  nearest  heirs  of  her  husband,  who  are  in  this  instAnoe 
^is  wives  and  not  his  daughters.  But  all  the  daughters  would  inherit  equally  on  tl^e 
fleath  of  all  the  three  widows.— Note  by  Sir  W.  Macnaghten. 
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lands  by  sale  or  gift,  to  wbom  will  tbey  devolve  after  tbe  death  of 
the  widow  ?    To  ber  husband's  heirs,  or  to  whom  ? 

i2.  1.  A  Hindii  acquires  landed  property  by  means  of  his  own 
funds,  or  by  means  other  than  those  of  the  joint  funds,  at  a  time 
when  be  is  living  in  partnership  with  his  brethren,  Under  these 
circumstances,  such  lands  are  not  divisible,  among  his  brethren. 
After  his  death,  therefore^  the  right  to  them  will  be  vested  in  his 
widow,  and  not  in  his  undivided  brethren.  But  in  such  case, 
the  widow  has  no  rights  without  the  consent  of  her  husband's  heirs, 
to  dispose  of  the  lands  so  devolved  upon  her  from  her  husband  by 
sale  or  gift,  and  after  the  death  of  the  widow,  the  right  to  such 
landed  property  will  be  vested  in  the  heirs  of  her  husband.  This 
opinion  is  delivered  in  conformity  to  the  Vivddorchintdmani,  the 
Vivada-ratndkara,  the  Vyavahdra-chintdmanif  and  other  authori- 
ties current  in  Tirhoot. 

Authority. 

1st,  What  a  brother  has  acquired  by  his  labour^  without 
using  tbe  patrimony,  he  need  not  give  up  without  his  assent ;  for  it 
was  gained  by  his  own  exertion.  Texts  of  Menu  and  Vishnu  cited 
in  the  Vivdda-chintdmani,  Viydda-raindkara^  and  other  authorities. 

2nd.  That  which  is  acquired  without  detriment  to  the  joint- 
stock,  belongs  exclusively  to  tbe  acquirer. — Interpretation  of  the 
text  in  the  Vwdda-chinidmani.  ' 

Srd.  Property  acquired  without  detriment  to  the  joint-stock  is 
indivisible.— Interpretation  of  the  Vivdda-^atndkara. 

4ith.  As  by  no  text  is  a  woman  authorized  to  dispose  of,  by 
gift  or  sale,  immovable  property  given  to  her  by  bet  husband;  in 
like  manner  she  has  no  authority  to  dispose  of,  by  gift  or  sale,  her 
husband's  immovable  property  which  she  has  inherit^d.^ — Vivddd- 
chintdmani.     So  also  the  Prahish  and  Ratndkara. 

.  6th.  When  the  husband  is  deceased,  his  kin  are  the  guardians 
of  his  childless  widow.  In  the  disposal  of  the  property,  and  care 
of  herself,  as  well  as  in  her  maintenance,  they  have  full  power. 
Text  of  Ndreda  cited  in  the  Vivddorvatndkara,  and  other  authori- 
tiea 

6th.  A  gift,  pledge,  or  sale  of  lands,  houses,  or  slaves,  by  » 
dependant  person,  is  invalid  or  inefficient.  Text  of  Kdtydyana  cited 
in  the  VyavahdrO'Chintdmani. 
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7th.  Let  tbe  childless  widow,  preserviog  unsullied  the  bed  of 
her  lord^  abiding  with  her  venerable  protector^  enjoy  with  modera* 
tion  the  property  until  her  death.  After  her,  let  the  heirs  take  it 
Macn.  H.  L.  Vol  II,  Chap.  I,  Section  ii,  Case  14. 


The  fact  of  a  widow's  having  recovered  her  husband's  share  by  Utigation,  gives  her  no 
additional  power  over  it. 

Q.  There  were  three  brothers  who  held  some  landed  property 
in  co-parcenary,  one  of  whom  died  childless,  leaving  a  widow,  who 
succeeded  to  the  share  of  her  husband.  Subsequently,  the  surviving 
brothers  sold  their  entire  estate^  including  the  share  to  which  the 
deceased  was  entitled,  to  a  stranger.  The  widow  applied  to  a  court 
of  justice  for  her  husband's  portion :  a  decree  was  passed  in  her 
favour^  and  she  was  put  in  possession  of  the  property  claimed.  She 
then,  notwithstanding  that  her  husband's  two  brothers'  sons  and 
grandsons  in  the  male  line  were  alive,  made  a  gift  of  the  whole  of  her 
husbands'  property,  which  she  recovered  by  litigation,  to  one  of  her 
husband's  brothers'  grandsons.  In  this  case,  has  the  gift  validity  or 
otherwise  1 

R.  Under  the  circumstances  above  stated,  the  widow  was  in- 
'  competent  to  give  away  her  husband's  whole  property  to  one  of  his 
brothers'  grandsons  while  there  were  his  other  nephews  and  their 
sons  existing,  and  the  gift  must  be  considered  illegal,  as  expressly 
declared  by  the  following  sages.  Kdtydyana :  '*  Let  her  enjoy  with 
moderation  the  property  until  her  death.  After  her,  let  the  heirs 
take  it."  "  Let  the  widow,  preserving  unsullied  the  bed  of  her  lord, 
take  his  share ;  but  she  may  not  seek  independency  while  she  lives, 
to  give,  pledge,  or  sell  it." 

"  Even  in  this  case,  if  a  partition  should  have  been  made,  the 
widow  is  not  entitled  to  the  immovable  property." — Macn.  H,  L. 
VoL  II,  Chap,  viii.  Case  46. 

A  widow  having  received  instructions  from  her  husband  to 
adopt  a  son,  and  without  doing  so,  making  a  gift  to  a  stranger 
of  the  property,  which  had  devolved  on  her  at  her  husband's  death 
such  gift  is  invalid. — Macn.  H.  L.  VoL  II,  Chap,  viii,  Case  40. 
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The  son  of  a  S'&dra  by  a  concubine  or  female  slave^  is  entitled 
to  inherit  property,  but  his  widow  is  incompetent  to  aliene  to  the 
prejudice  of  other  heirs.— Macn.  H.  L.  Vol.  II,  Chap,  viii.  Case  49. 

A  widow  cannot  alienate,  by  gift  or  will,  property  devolved  on 
her  from  her  husband,  nor  her  own  acquisitions  made  by  means  of 
such  property. — Macn.  H.  L.  Vol.  II,  Chap,  viii,  Case  49. 

Sale  by  a  widow,  without  the  consent  of  the  next  heirs^  of  any 
part  of  the  property  devolved  on  her  from  her  husband  is  invalid, 
except  under  special  circumstances. — Macn.  H.  L,  Vol  II,  Chap,  xi, 
Case  9. 


A  widow  may,  for  the  spiritual  benefit  of  her  deceased  husband, 
make  a  gift  of  a  small  portion  of  his  estate,  to  her  own  relation. 
Macn.  H.  L.  Vol.  II,  Chap,  viii,  Case  32. 

A  gift  of  personal  property  •  inherited  by  a  widow  to  her 
daughter's  husband,  is  good,  though  the  daughter  be  living. — Macn. 
H.  L.  Vol.  II,  Chap,  viii.  Case  9. 

A  widow  may  alienate  a  portion  of  her  late  husband's  property 
for  his  spiritual  welfare,  or  for  her  own  subsistence. 

But  not  for  her  own  subsistence,  if  the  next  heir  agree  to  sup- 
port her. — Macn.  H.  L.  Vol.  II,  Chap,  viii.  Case  4. 

Sale  by  a  widow  of  landed  property  is  good,  if  necessary  for 
the  support  of  the  family. — Macn.  H.  L.  Vol.  II,  Chap,  xi.  Case  2. 

The  sale  by  a  widow  of  her  husband's  landed  property  is  valid,  if  necessary  for  her 
maintenance. 

Q.  There  were  three  uterine  brothers,  who  held  their  patrimo- 
nial lands  in  joint  tenancy.  Two  of  the  brothers  died,  each  leaving 
a  widow,  and  the  other  brother  still  survives.  The  estate  is  jointly 
possessed  by  these  individuals.  The  widows,  being  much  distressed 
for  the  means  of  maintenance,  sold  a  part  of  their  husbands'  shares 
of  the  joint  landed  estate,  without  the  consent  of  their  husbands' 
brother,  and  appropriated  the  purchase-money  to  their  own  use. 
In  this  case,  is  the  sale  good  and  valid  ? 
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R.  The  text  of  Vrihaspati  cited  in  the  DdyaAMgai — ''  Let 
the  wife  of  a  deceased  man,  who  left  no  male  issue,  take  his  share, 
notwithstandiDg  kinsmen,  a  father,  a  mother,  or  uterine  brethren 
be  present'' 

''  Therefore  the  widow  of  a  person  dying  without  male  issue 
takes  his  entire  heritage,  even  though  his  father  and  brother  be 
living,  because  she  confers  benefit  on  her  deceased  husband  by  pre^ 
serving  her  life  with  the  enjoyment  of  his  wealth,  and  by  ofifering 
oblations  to  his  manes :  and  if  she,  having  become  indigent,  defile 
her  chastity^  then  hell  becomes  her  husband's  portion.  Under  these 
circumstances,  the  preservation  of  her  chastity  and  life  is  abso* 
lutely  necessary.  If,  with  the  produce  of  their  husbands'  estate, 
their  maintenance  cannot  be  supplied,  they  ( the  widows )  for  the 
purpose  of  acquiring  the  means  of  subsistence,  may  mortgage  or 
^ell  a  portion  of  their  hasbands'  landed  estate,  and  the  sale  in  socb 
case  is  legal  and  valid/' 

Dowlut  Singh,  versus  Bukhtawur  Singh. 

Macn.  H.  L.  Vol.  II,  Chap,  xi,  Case  12. 


Sale  by  a  wife  of  her  insane  huaband*8  estate,  when  valid. 

Q.  A  woman,  during  the  lifetime  of  her  insane  husboDd,  sells 
a  portion  of  his  landed  property  for  the  purpose  of  performing  the 
funeral  obsequies  of  her  mother-in-law.  In  this  case,  according  to 
law^  is  the  sale  complete  and  binding  ? 

R.  Should  a  wife  sell  a  portion  of  her  husband's  estate,  he 
being  childless,  and  of  confirmed  insanity,  for  the  purpose  above 
stated,  such  sale  is  good  in  law. 

Zillah  Sylhet,  November  26th,  1S17, —Sib-persaud  v.  Sooberna 
Dasaea. — Macn.  H.  L.  Vol.  II,  Chap,  xi,  Case  21. 


CircumstanceB  under  which  the  husband's  heirs  are  liable  for  a  debt  contracted  by  his 
widow* 

Q.  A  person  died,  leaving  a  widow,  who  succeeded  to  his 
estate,  subject  to  the  law  which  allows  her  only  to  enjoy  the  proper- 
ty with  moderation  until  her  death,  but  not  to  give  or  sell  it,  and 
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having  contracted  a  debt^  either  to  save  the  property  left  by  her 
husband  or.  for  other  purposes,  died  without  liquidating  such  debt^ 
leaving  her  husband  s  brother  and  brother's  son  claimants  to  the 
property.  Her  husband's  brother  took  possession  of  the  propertyi 
and  the  other  brother's  son  obtained  a  decree  for  a  moiety  of  the 
same.  In  this  case^  will  the  liquidation  of  the  debt  rest  with  the 
brother  and  the  brother's  son  of  her  husband  ? 

22.  Supposing  the  proprietor's  widow,  who  succeeded  hitn,  to 
have  contracted  the  debt  for  the  payment  of  rent  due  to  Govern- 
ment, or  other  necessary  disbursements  to  save  the  estate,  or  for  the 
purpose  of  promoting  her  husband's  spiritual  welfare,  or  for  the 
support  of  the  family,  or  for  the  due  execution  of  any  conditions 
made  by  her  husband,  and  to  have  died  prior  to  the  liquidation  of 
of  such  debt,  the  proprietor's  heirs,  that  is,  his  brother  and  brother's 
son,  are  bound  to  discharge  the  debt.  And  if  the  amount  was 
borrowed  for  the  purpose  of  being  appropriated  to  any  other  pur- 
poses  than  those  specified,  such  debt  must  be  satisfied  by  him  who 
becomes  possessed  of  her  jewels  and  other  movable  property. 
This  opinion  is  conformable  to  the  Ddya-bhdga,  Mitdkshard,  Vivdda^ 
chintdmani,  Dipa-kalica,  and  other  legal  authorities. 

Authoi'Ui^. 

The  text  of  Kdreda  cited  in  the  Laya-hhaga  : — '' What  remains 
of  the  paternal  inheritance  over  and  above  the  father's  obligations, 
and  after  payment  of  his  debts,  may  be  divided  by  the  brethren,  so 
that  their  father  continue  not  a  debtor." 

The  necessity  of  liquidating  the  debt  is  recognised  by  the  text 
of  OoUtama  cited  in  the  Mit&kshar^  : — "  Be  who  takes  the  assets 
of  a  man  leaving  no  male  issue,  must  pay  the  sum  due  by  him ;'' 
and  by  the  text  of  VHhaapati  laid  down  in  the  Vivadarckinta- 
mani  : — "  A  father  being  dead,  his  sons,  whether  after  partition  or 
before  it,  shall  discharge  his  debt,  in  proportion  to  their  shares; 
or  that  son  alone,  who  has  taken  the  burden  upon  himself.*" 

Menu  in  the  Dipa-kalica  i — ''  If  the  debtor  be  dead,  and  if  the 
money  borrowed  was  expended  for  the  use  of  his  family,  it  must 
be   paid  by  the  family,  divided  or  undivided,  out    of   their   own 

*  ThU  IE  not  the  text  of  Vrihatpati,  but  of  Ndrtda,  in  Digest^  Vol.  I,  page  275. 
Vol.  II.  52         ^ 
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estate/'  By  the  term  "  father/'  mentioned  in  all  the  texts,  it  mHsl 
be  understood,  the  father  and  others. 

The  debts  which  are  not  to  be  chargeable  are  noticed  in  the 
Vivdda-chintdmani : — "  A  son  need  not  pay  in  this  world  money 
due  by  his  father  for  spirituous  liquors,  for  lustful  pleasures,  for 
losses  at  play  ;  nor  what  remains  unpaid  of  a  fine  or  toll ;  nor  any 
thing  idly  promised." 

Dacca  Court  of  Appeal,  May  29th,  1820.— Macn.  H.  L.  Vol.  II, 
Chap.  X,  Case  7. 


Besponsa  Frudentum. 

The  widow  of  a  man  of  the  goldsmith  caste,  having  made  a 

Will,  by  which  she  disposed  of  her  property  to   a   stranger,   to  the 

prejudice  of  her   daughter,  who  neither  subscribed  nor  consented  to 

it,  it  is  void  by  the  Dharrrui  Sdsti^a ;  and  the  person  in  whose  favor 

it  was,   having  been    at   the    expense   of  her   funeral,  the  amount 

should  be  re-imbursed  out  of  the  estate,  and  the  residue  made  over 

to  the  daughter. 

By  the  Pundit. 

Remarks. — A  woman  may  dispose  of  her  own  peculiar  pro- 
perty (Stri-dhanaJ  but  what  comes  to  her  from  her  husband,  she 
can  only  give  away  with  the  sanction  of  his  kin;  with  him  whom 
the  control  of  her  conduct  rests.  Without  such  sanction,  even  the 
consent  of  the  daughter,  as  next  presumptive  heir,  would  hardly 
suffice. 

It  is  equitable  that  the  funeral  expenses  should  be  re-imbursed. 
For  the  person  who  takes  the  succession  is  bound  to  defray  the 
obsequies. — 3  Dig.  p.  545.  C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  407. 


A.  Ramasamy,  v&rsw  Mandavilly  FabuHv 

A  childless  widow  having  succeeded  to  the  separate  property 
of  her  husband,  who  has  brothers  living,  to  what  extent  has  she 
power  to  aliene  it,  and  how  ?     Answer, — Caret. 

Remarks. 

A  widow  who  succeeds  to  her  husband's  estate,  is  restricted 
from  aliening  the  immovables  without  consent  of  his  heirs,  accord- 
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ing  to  the  Mddhavya ;  but  there  does  not  appear  to  be  any  restric- 
tion on  her  power,  as  affecting  movables.  C 

The  property  of  a  widow  in  her  husband's  estate,  is  not  abso- 
lute. Na  stH  swdttantryamarhati.  '*  No  woman,  under  any  cir- 
cumstances, is  absolutely  independent.^'  A  woman  has  a  right  to 
use  the  property  to  a  certain  extent  in  charity,  though,  no  doubt, 
the  Court  would  restrain  waste,  even  on  this  account. 

E. 

Stra.  H.  L.  Vo.  II,  (2nd  Ed.)  p.  408. 


Answer  of  Pundit. 

I  am  of  opinion  that  the  wife  of  Fandita  Boyaloo  had  suffi- 
cient authority  to  give  away  the  land  left  by  her  husband,  and  that 
Mallayah^  the  respondent,  has  no  right  to  oppose  the  gift,  his  father 
not  having  objected,  when  Pandita  divided  away  and  distributed,  at 
his  pleasure,  some  parts,  reserving  to  himself  the  residue  of  what 
he  had  acquired. 

(Sd.)    V.  Nabsimma,  Shastkee. 

Remarks. 

It  is  maintained  in  the  Mddhavya,  that  no  widow  can  give 
away  immovable  property,  coming  to  her  from  her  husband,  without 
consent  of  the  next  heirs.  This  seems  to  be  the  correct  doctrine. 
Pandita  had  doubtless  power  to  give  away  his  lands ;  but  what  he 
did  not  give  away,  may,  and  should,  pass  regularly  in  succession.    C. 

The  widow  had  no  right  to  make  the  gift  in  question.  She 
had  a  right  to  use  the  property  for  charitable  purposes ;  but  the 
law  limits  even  these  to  what  may  be  consistent  with  her  circum- 
stances and  condition  in  life.  E. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  410. 
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SECTION    II. 

RELATIVE  TO  DAUGHTER'S  SUCCESSION  Ac. 

Madras  H.  C.—The  Hat  of  February,  1863. 
PerammAl,  Appellant,  versus  VenkatammAl,  Respondent. 

A  Hindti. widow,  whether  ohildlees  or  not>  standB  next  in  the  order  of  saooevion  on 

failure  of  male  issue 
Daughters  can  only  succeed  on  failure  of  widows. 
Where  A,  had  two  wives,  B,  and  C,  and  B,  predeceased  A,  leaving  three  daughters, 

and  C,  survived  A,  and  was  childless  :—Beld,  that  C,  succeeded  to  A's  property  in 

preference  to  the  three  daughters. 

Strange,  J : — The  plaintifiF  has  brought  this  suit  on  behalf  of 
three  minor  daughters  of  one  Yenkata-sv&mi  N&yak.  She  is  their 
grandmother  and  guardian,  and  she  seeks  to  recover  for  them  their 
father^s  estate. 

The  acting  Subordinate  Judge  has  decreed  in  the  plaintiff's 
favour  and  the  Civil  Judge  has  affirmed  his  decision. 

The  fact  that  the  minors'  mother  died  before  her  husband 
Venkata-svdmi  Ndyak  shows  that  the  estate  never  vested  in  her, 
and  consequently  could  not  be  transmitted  through  her.  The  minors 
have  thus  no  rights  derivable  from  their  mother.  Whatever  rights 
they  may  possess  must  be  traceable  from  their  father  Yenkata-sv^i 
!Ndyak.  Now  it  is  indubitable  that  a  widow,  whether  childless  or 
not,  stands  next  in  the  order  of  succession  on  failure  of  male  issue, 
and  that  daughters  can  only  succeed  on  failure  of  widows.  The 
law  being  thus,  the  minor  daughters  of  Yeukata-svdmi  N&yak,  can 
have  no  right  to  the  estate  during  the  life-time  of  his  widow  the 
first  defendant. 

We  therefore  reverse  the  decrees  below  and  dismiss  the  suit 
with  costs.— Mad.  H.  C.  Rep.  Yol.  I,  p  223. 


Calcutta,  H.  C.  A,— The  lith  of  February  1865. 

Present: 

The  Hon  ble  G.  Loch  and  W.  S.  Seton  Karr,  Judges, 
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Benode  CiooMAREB  Debbb,  (Plaintiff)  Appellant, 

versus 
PaRDHAN  GoPAL  Sahee,  and  others  (Defendants)  Bespondenta 

Married  daugfaten  are  not  excluded  from  sucoeaiion  by  either  tbe  Dtfja-bhtfga  or  the 
llit^kahartL 

The  plaintiff,  as  the  legal  heir  of  the  deceased  Oobind  Singh, 
sues  to  recover  possession  of  her  father's  ancestral  property.  She 
alleges  that  her  father,  Purdhau  Oobind,  having  inherited  the  pro- 
perty, died  in  29th  of  September  1831,  (14th  Assin  1248  B.  S.) 
leaving  as  heirs  his  two  widows,  Sheeb  Koomary,  mother  of  the 
plaintiff,  and  Soogun  Koomary,  and  his  daughter,  the  plaintiff,  and 
her  two  sons,  Gopal  and  Dul-gobind ;  that  her  mother  succeeded  to 
the  property  under  the  law  of  inheritance  current  in  Bengal ;  but 
owing  to  her  dislike  to  her  daughter,  the  plaintiff,  and  her  children, 
she  made  over  the  property  to  Monee-nath  Sahee,  a  distant  relation 
of  the  family,  from  whom  she  received  a  payment  of  malikanah 
and  continued  in  possession  till  her  death  on  the  31st  of  May  1852 ; 
that  under  the  law  of  the  Ddya-bhdga,  by  which  succession  in  the 
family  is  governed,  the  plaintiff  is  entitled  as  the  nearest  legal  heir 
to  succeed  to  the  property  of  her  mother ;  that  she  is  prevented 
from  taking  possession  by  the  defendant  Purdhan  Gopal  Sahee,  son 
of  Monee-nath  Sahee,  and  she,  therefore,  brings  this  action  to  obtain 
possession  with  mean  profits. 

The  case  was  again  heard  by  the  present  Deputy  Commissioner 
or  Collector  on  the  17th  of  September  1863,  and  he  dismissed  the 
suit  for  the  following  reasons :  that  the  family  is  governed  by  the 
Mit&kshar&  law  ;  and,  under  it,  a  married  daughter  cannot  succeed 
to  her  father's  property.  Further,  that  the  plaintiff,  in  another 
suit,  brought  by  the  Rajah  of  Chota  Nagpore  for  the  resumption 
of  these  lands,  waved  her  right  to  the  property  in  favor  of  her 
son,  Gopal  Singh,  and,  therefore,  she  is  stopped  from  making  the 
present  claim. 

We  do  not  concur  in  the  reasons  assigned  by  the  Judge  below 
for  dismissing  the  suit,  though  we  are  satisfied  that  his  order  of 
dismissal  is  the  proper  order  to  be  passed,  but  on  other  grounds 
than  those  given  by  the  Lower  Court.    Whether  succession  be  gov- 


-iU  PRECEDENTS  OF  [  Book  it 

erned  by  the  law  of  Bengal  (the  Ddya-bhdga,)  or  by  that  of  Benares 
(the  Mitdkshard),  married  daughters  are  not  excluded  from  succeed- 
ing by  either  of  these  laws.  By  the  law  of  Bengal,  the  unmarried 
daughter  is  the  fii*st  entitled  to  inherit ;  if  there  be  no  maiden 
daughter,  then  the  daughter  who  has,  and  the  daughter  who  is 
likely  to  have,  male  issue,  are  together  entitled  to  the  succession, 
daughters  who  are  barren  or  widows  without  male  issue,  or  mothers 
of  daughters  only,  can,  under  no  circumstances,  inherit.  By  the 
law  of  Benares,  preference  is  given  to  the  maiden  daughter ;  failing 
her,  the  succession  devolves  on  the  married  daughters  who  are  in- 
^digent,  to  the  exclusion  of  wealthy  daughters  who  succeed  in  default 
of  indigent  daughters.  But  no  preference  is  given  to  a  daughter 
who  has,  qr  is  likely  to  have,  male  issue,  over  a  daughter  who  is 
barren,  or  a  childless  widow.  It  is  evident,  therefore,  that  the  Judge 
was  wrong  in  supposing  that  a  married  daughter  could  not  succeed. 

The  second  reason  assigned  by  the  Judge  is  also  incorrect,  for 
any  thing  ;that  plaintiff  may  have  said  in  a  petition  filed  in  another 
case,  to  the  effect  of  her  being  guardian  of  her  son  who  is  entitled 
to  succeed,  can  be  no  estoppel  to  any  right  that  she  may  have  to  the 
property  as  against  a  third  party  holding  adverse  possession,  the 
more  so  when  such  statement  has  been  rendered  nugatory  by  a  de- 
cision of  the  Sudder  Court,  which  declared  the  son  incapable  of 
bringing  an  action  during  the  life- time  of  his  mother  and  grand- 
mother. The  plaintiff  seeks  to  recover  possession  after  the  opposite 
party  have  been  in  undisputed  possession  for  more  than  thirty  years. 

Now,  this  statement  shews  unmistakeably  that  succession  to 
this  property  did  not  follow  the  Law  of  Inheritance  current  in 
Bengal  as  laid  down  in  the  Ddya-bhdga,  but  rather  that  there  was  a 
family  custom  by  which  the  eldest  sons  succeeded  to  the  exclusion 
of  the  others  as  averred  by  the  defendant.  Then  it  is  alleged  by 
the  plaintiff  that  her  mother  was  in  possession  of  the  property ;  but 
she  has  given  no  proof  whatever  of  such  possession, — and  even  if 
her  mother  had,  as  she  declares,  taken  steps  to  deprive  her  of  the 
inheritance,  yet  the  other  widow  of  Gobind  Sahee  was  not  likely  to 
give  up  her  rights  to  the  property,  and  yet  we  hear  nothing  of  her 
possession  and  enjoyment.  Again,  it  is  not  probable  that,  if  the 
widow  of  the  deceased  Gobind  had  been  entitled  to  retain  possession 
during  her  life-time,  she  would  have  waived  her  rights  in  favor  of 
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a  distant  relative  to  the  ipjury  of  hor  own  children,  for  the  Court 
can  find  no  proof  of  the  ill-will  said  to  have  existed  between  the 
mother  and  daughter ;  nor  do  we  think  it  at  all  likely  that,  had  the 
plaintiff's  mother  succeeded  to  actual  possession,  she  would  have 
been  deprived  of  it  by  the  Governor  General's  Agent  in  1833.  On 
the  whole,  therefore,  we  think  that  plaintiff  has  entirely  failed  to 
make  out  her  case.  Her  own  admissions  prove  that  the  course  of 
inheritance  is  not  governed  by  the  law  current  in  Bengal,  and  in 
support  of  her  other  allegation  she  has  not  given  a  shadow  of  proof. 
We  dismiss  the  appeal  with  all  costs  and  interest  thereon  from  the 
date  of  decision  to  date  of  realization.— S.  W.  R.  Vol.  II,  p.  176. 

Though  married  and  a  widow,  the  daughter  succeeds  on  the 
death  of  her  divided  father's  widow.^-iSoo&a  Moodelly,  v.  Audialay. 
Ammoy, — Mad.  S.  R.,  for  1854,  p.  153.     And  this,  even  such  widow 
be  not   her  mother. — R.  Au  S.  140 — 59.     Vide  Norton's  Leading 
Cases  Part  II,  p.  512. 

Under  the  Mit&kshard  law,  a  daughter  can  inherit  a  separated 
share ;  where  the  property  is  held  jointly,  the  widow  or  daughter 
cannot  succeed,  but  are  only  entitled  to  m9LiuteuBJice.-^Kooladah 
Debia,  v.  Rajmotee  Debia. — S.  W.  R.  Vol.  XII,  p.  453. 

Under  the  Hindii  law,  the  daughter  of  a  deceased  member  of  a 
family  to  whom  a  separate  property  was  awarded  for  maintenance, 
is  a  superior  heir  to  a  brother's  grandson. — Chowdhry  Hurree-hur 
Perahad  Daasi  Puhraj,  v.  Qokoolanund  Daaa  MtLha-pattur. — S.  W. 
R.  Vol.  XVII,  c.  r.  p.  129. 

Under  the  Hindti  law,  where  property  is  proved  to  be  a  sepa- 
rate and  divided  property,  the  daughters  and  daughter's  son  are  the 
legkl  heirs  entitled  to  it,  and  not  more  remote  relations  to  the  de- 
ceased.— Burrigar  Singh  and  others  v.  JUjiasuviTnat  Hunsee  and 
others.— Agra  H.  0.  Rep.  VoL  II,  a.  ^  p.  166. 

Eeld  that,  between  two  married  daughters,  the  oircamstance- 
of  having  a  son  is  no  qualification  on  this  side  of  India,  giving^  the' 
married  daughter  having  a  son  a  prior  claim  to  inheritance  of  her 
piarents'  property  over  the  married  daughter  not  having  a  son  ;  such 
priority  of  claim  depending  on  the  several  daughters  being  respect' 
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lively  endowed  (aadhan)  or  unendowed  (nirdhan),  the  uneiidowed 
daughter  having  the  preference. 

Semble — a  daughter  who  becomes  incurably  blind  in  her  infancy 
has  no  right  to  inheritance,  but  only  to  maintenance.— *Aiihi-&a{ 
widow  of  Bam  Ddss  Vrij  Btdlub  Ddsa  Appellant  v.  Muncha-bdi 
wife  of  Moti'lil  Ram  Ddsa  Respondent. — Bom.  H.  C.  Bep.  YoL  IT, 
page  5. 

On  this  side  of  India,  having  male  issue  does  not  determine  the 
right  to  inherit  Comparative  poverty  is  the  only  criterion  for  settl* 
ing  the  claims  of  daughters  to  their  father's  estate.  A  nirdhan 
(  unendowed  )  daughter  has  preference  over  a  sa-dkan  ( dowered ) 
daughter — Poll  widow  Appellant  v.  Nturotum  Bapii  and  lALd  Keahav 
Sliet  Respondents.— Bom.  H.  C.  Bep.  YoL  YI,  p.  183. 

See  Nund  Koonwur  v.  Tootee  Singh  and  Ahlad  Singh — SeL 
S.  D.  A.  Rep.  Yol.  I,  p.  330.  anU  p.  227. 


Calcutta,  H.  C.  A.— TAe  12^  of  May  1874. 

Present : 
The  Hou'ble  J.  B.  Fhear  and  G.  O.  Morris  Judges, 

DowLUT  KoofiR,  (Plaintiff,)  Appellant  versus  Bubma  Dbo  Suhoy, 
and  another  (two  of  the  Defendants)  Respondents. 

UDder  the  MitdkBhar^  as  weU  as  under  the  law  of  the  BeDgal  School,  the  unmarried 
daughter  takes  the  whole  of  the  property  in}preference  to  her  married  sisters ;  but 
under  the  Mit&shari  she  onlj  takes  in  priority  of  them,  and  not  to  the  ultimata  ex- 
clusion of  their  right  to  inherit  from  their  father.  On  her  death  it  goes  according  to 
the  ordinaiy  rules  to  the  next  surviving  heir  of  the  lastfuU  taker  of  the  prvpei^. 

Phedr  J. — In  this  case  one  Jusoda  Kooer,  daughter  of  Bnj  Beha- 
ree  Laul,  upon  the  death  of  her  mother  took  the  property  which  is 
the  subject  of  suit,  and  which  had  belonged  to  her  father,  Brij 
Beharee  Laul,  deceased,  in  preference  to  her  sister  Dowlut  Kooer 
the  reason  for  her  being  preferred  to  her  sister  in  this  respect  being 
that  she  was  then  unmarried,  whereas  Dowlut  Kooer  was  married. 
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Jusoda  Eooer,  after  thus  obtaioiug  the  property,  married^  aud 
it  is  alleged  in  this  suit  that  she  has  a  sou^  one  Jankee  Persad,  who 
is  still  living,  Jusoda  Kooer  herself  has  lately  died,  and  Dowlut 
Kooer,  her  sister,  who  survives  her,  now  makes  claim  to  the  proper- 
ty in  succession  to  her.  And  the  question  is  whether  Jusoda  Kooer 
took  tht3  property  on  the  death  of  her  mother  for  an  absolute  estate^ 
or  whether  she  took  it  only  for  the  estate  of  the  female  heir  of  her 
father  Brij  Beharee  Laul. 

The  right  of  the  daughters  under  Mit^shari  Law  to  inherit 
the  property  of  their  father  in  default  of  male  heirs  and  in  default 
of  his  widow  rests  on  the  provisions  of  Section  2,  Chapter  II,  of 
the  Mitdkshar&. 

There  appears  in  this  Section  to  be  no  restriction  upon  the  right 
of  inheritance  or  limitation  in  the  nature  of  the  tenure  by  which 
the  daughter  holds  her  father's  property  when  she  thus  succeeds  to 
it ;  but  at  the  same  time  neither  is  there  iu  the  Miti^kshar&  any 
expressed  restriction  or  limitation  in  this  respect  as  to  the  right  of 
the  widow  in  the  property  which  she  takes  upon  her  husband's  de- 
cease. In  both  cases  alike  the  Mit^kshari  is  very  concise^  and 
merely  says  that  the  widow  or  daughter,  as  the  case  may  be^  in  de- 
fault of  male  heirs  takes  the  property.  Nevertheless  the  Courts  of 
this  country  and  the  Privy  Council  have  unquestionably  decided  a 
limitation  of  right  in  the  mother's  case.  In  the  case  which  is  re- 
ported in  the  VIII  Moore's  Indian  Appeals,  p.  551^,  the  Privy 
Council  makes  the  restriction  of  widow's  right  depend  upon  general 
considerations  which  are  just  as  applicable  to  the  case  of  the 
daughter  as  to  the  case  of  the  widow ;  in  other  words,  which  are 
common  to  the  circumstances  of  all  female  members  of  the  joint 
Hind6  family.  The  restriction  or  limitation  upon  the  widow's  right 
is  two-fold,  namely,  in  regard  to  the  power  of  alienation^  and  also 
in  regard  to  the  pei-sons  who  succeed  to  the  property  upon  her  death. 
And  we  should  be  bound  upon  the  authority  of  the  case  followed  by 
the  Privy  Council  itself  again  in  the  case  in  11  Moore's  Indian 
Appeals  p.  172,t  to  hold  that  notwithstanding  the  absence  of  au 
express  enactment  upon  this  point,  so  to  speak  in  Section  2  of 
Chapter  II,    of  the  Mitdkshari,   still  the  same  limitation  in  the 


•  2  W.  R.  P.  C.  61.    Antt,  p.  200.  t  10  W.  ».  P.  0.  3. 
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power  of  alienation,  and  the  same  restriction  with  regard  to  the  per- 
sons who  succeed^  exist  in  the  case  of  a  daughter  as  in  the  case  of  a 
widow. 

But  we  hare  farther  the  opinion  of  Sir  William  Macnaghten, 
page  21  of  Hindti  Law,  who  says  : — "  In  default  of  the  widow,  the 
daughter  inherits,  but  neither  is  her  interest  absolute/'  In  Strange^ 
flindii  Law,  p.  138,  the  same  doctrine  is  laid  down.  And  the  loife 
Chief  Justice  Sir  Barnes  Peacock,  in  the  case  which  is  reported  in 
IX  Weekly  Keporter,  p.  509,  expressly  stated  that  the  same  restric- 
tions and  peculiarities  which  attach  to  the  widow's  rights  in  kefr 
husband's  property,  also  attach  to  the  rights  of  the  daughter  and 
other  female  heirs.  It  is  time  that  under  Para  3,  Section  2,  Chapter 
II  of  the  llitftkshar6,  the  unmarried  takes  solely  when  there  is  a 
competition  between  an  unmarried  daughter  and  married  daughter. 
And  in  the  doctrine  of  the  Bengal  School,  which  has  been  evolved 
from  Chapter  XI,  Section  2,  para  90  of  the  Ddya-bhSga^  the  right 
of  the  unmarried  daughter,  who  thus  takes  in  preference  to  her 
married  sisters,  is  held  to  resemble  an  absolute  right  in  this  respect, 
namely,  that  if  she  dies  leaving  a  son  and  sisters,  the  property  goe^ 
to  her  son  and  not  to  her  sisters.*  But  the  reason  for  this  special 
course  of  descent  iti  that  case  is  to  be  found  in  special  words  in  the 
paragraph  30,  Section  2  of  Chapter  II  of  the  Daya-hh&ga  itself-^ 
words  which  are  introduced  by  the  Commentator,  and  which  are  not 
to  be  found  in  the  Miti^kshari,  nor  any  words  equivalent  to  theuL 
These  words  are  simply  parenthetical ;  and  however  good  a  founda- 
tion they  may  afford  for  the  doctrine  of  the  Bengal  School,  they  do 
not  give  any  reasons  for  modifying  or  affecting  the  provisions  of  th6 
Mit&kshar&  in  those  districts  where  the  Dlya-bh^ga  is  not  the  go^ 
verning  text  book.  And  Macnaghten,  after  the  passage  which  has  just 
Ijeen  referred  to,  goes  on  to  say : — ''  According  to  the  doctrine  of  the 
Bengal  School,  the  unmarried  daughter  is  first  entitled  to  the  suc- 
cession.*' ( And  that  is  so  also  under  the  Mit&kshaii ;) — "  If  there 
he  no  maiden  daughter,  then  the  daughter  who  has,  and  the 
daughter  who  is  likely  to  have,  male  issue,  are  together  entitled  to 
the  succession,'*  and  so  on. 


*  This  is  not  according  to  the  Ddya-bhdga,  but  according  to  Srikriahna  and  MftCDadft* 
ten.—  Vide  Vffavattkil  Darpana  ( 2nd  Ed.),  pp. .  1062,  1063. 
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And  in  page  24,  he  says: — '^  If  one  of  several  daughters  who  had, 
as  maidens,  succeeded  to  their  father's  property,  die  leaving  sons, 
and  sisiersy  or  sisters'  sons,  then  according  to  the  law  of  Bengal,  the 
sons  alone  take  the  share  to  which  their  mother  was  entitled,  to  the 
exclusion  of  the  sisters  and  sisters'  sons/'  Afterwards  he  adds  :— 
^This  distinction  does  not  seem  to  prevail  any  where  but  in  Bengal* 

A  decision  of  the  Bombay  High  Court,i*  was  relied  upon  by  the 
lower  Appellate  Court,  but  it  has  already  been  held  by  this  Court 
that  that  decision  does  not  correctly  express  the  law  in  regard  to  the 
daughter's  succession  to  their  father's  property  as  it  obtains  in  this 
country.— See  20,  W.  R.  p.  102. 

On  the  whole  we  have  no  doubt  that  although  under  the 
Hit&kshadl  law,  as  well  as  under  the  law  of  the  Bengal  School,  the 
unmarried  daughter  takes  the  whole  of  the  property  in  preference 
to  her  married  sisters,  if  there  be  any,  still,  under  the  Mit^kshar4 
she  only  takes  in  priority  of  them  and  not  to  the  ultimate  exclusion 
of  their  right  to  inherit  from  their  father.  Upon  her  death,  we 
Jthink,  that  the  property,  must  go  according  to  the  ordinary  rule 
which  governs  the  descent  of  property  on  the  decease  of  the  female 
lieir ;  that  is,  it  goes  to  the  next  surviving  heir  of  the  last  full  taker 
of  the  property.  In  the  present  case  it  must  go  to  the  nearest  heir 
of  Jusoda  Kooer's  father,  that  is  her  sister  Dowlut  Kooer. 

In  this  view  we  are  of  opinion  that  the  decision  of  the  Lower 
Appellate  Court  is  wrong  in  law  and  that  the  plaintiff  is  entitled 
to  a  decree,  and,  therefore,  the  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  decree  of  the  first  Court  affirmed  with  costs 
in  this  Court  and  in  the  Court  below. — S.  W.  R.  Vol.  XXII,  p.  54?. 


*  Not  also  in  Bengal     Vide  VyatHUthd  Darpana,  pages.  1062,  1063. 
1 1  Bombay  H.  C.  o.  c  j.  180,  post  p.  420. 
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Bombay,  Supreme  Court. — Tlie  Sth  of  Novemi^ei',  185&. 

Pran-jivan  Dass  Tulsi  Dass  and  Jog-mohun  Dass 

Jamna  Dass,  Plaintiflfs, 
verjBua 
Deykutar  Bai  widow  of  Ram  Dass  Hera  Chanb,  deceased,  Bhao* 
VAN  Dass  Purshotam  Dass,  Gokal  Nath  Savak  Nath,  and 
Nana  Bai,  Farbhu  Dass,  ( executors  of  the  last  will  and 
testament  of  Purshotam  Dass  Hira  Chanp,  deceased),  and 
Arthur  James  Lewis,  Advocate  general  of  Bombay,  Defendants. 

A  Hindd,  an  inhabitant  of  Bombay,  entitled  to  separate  movable  and  immovable  pre- 
perty,  dies  without  male  issue,  leaving  a  widow,  four  daughters,  a  brother,  aad  the 
male  issue  of  other  deceased  brothers.  The  widow  is  entitled  to  the  movable  pro* 
pertj  absoluUly,  and  to  the  immovable  property  for  life.  Subject  to  the  widowVi 
interest^  the  immovable  property  descends  to  the  daughters  (tbtolutdy  in  preferenee 
to  the  brother,  and  the  issue  of  the  deceased  brothers. 

One  Hira  Cband  Lakshmi  Chand  died  in  the  Christian 
year  1819,  leaving  four  sons,  Ram  Dass,  Purshotam  Dass,  Tulsi  Dass 
and  Jumna  Dass.  Tulsi  Dass  died  intestate,  in  18.^0,  leaving  one 
son,  the  plaintiff  Pran-jivan  Pass  Tulsi  Dass,  Jumna  Dass  died  in-* 
testate  in  1832,  leaving  one  son  the  plaintiff  Jog-mohun  Dass,  Jumna 
Dass.  Ram  Dass  died  in  1846,  leaving  a  widow  the  defendant  Dev- 
kuvar  Bai,  and  four  daughters  who  were  all  married,  but  no  male 
issue.  In  his  life-time  Ram  Dass  had  executed  a  Quzrati  Will, 
which  contained  the  following  residuary  gifts  : — "And  whatever 
surplus  of  my  funds  there  may  remain,  the  same  is  to  be  expended 
for  charitable  purposes  in  my  name,  with  the  consent  or  advice  of 
my  wife,  and  my  brother  Purshotam  Dass." 

The  plaintiffs  filed  their  bill  against  the  defendants,  and  amongst 
other  things  prayed  that  the  residuary  bequest  in  the  Will  of  Ram 
Dass  might  be  declared  void  and  inoperative,  as  being  so  vaguely 
expressed  as  to  be  incapable  of  being  carried  into  effect,  and  that 
it  might  be  declared  that  plaintiffs,  as  co-heirs  with  Purshotam  Dass, 
of  Hira  Chand  and  also  of  Ram  Dass,  and  as  members  of  a  joint 
undivided  family  became  entitled  upon  the  decease  of  Ram  Dass, 
to  one-third  part  each  of  his  residuary  estate. 

The  evidence  taken  at  the  hearing  was  considered  by  the  Court 
to  show  that  Ram  Dass  had  separate  property,  movable  and  immov-i 
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able^  in  respect  to  which  his  Will,  and  the  residuary  bequest  there- 
in contained  could  operate;  and  two  questions  arose  with  regard 
to  residuary  bequest.  I. — Was  the  same  a  valid  bequest  to  charity, 
having  regard  to  the  vagueness  and  generality  of  Guzrati  word  for 
charity,  viz,  "  Dharm,**  used  in  the  Will  ?  and  II. — If  the  bequest 
was  void  to  whom  did  the  residuary  property  of  Bam  Dass,  the 
subject  of  such  bequest,  descend  ?  The  decision  of  the  Court  with 
respect  to  the  first  point  was  that  the  bequest  was  void,  and  that 
the  residue  was  undisposed  of.  The  judgment  of  the  Court  on 
the  second  point  was  delivered  on  the  above  day  by  Sausse  C.  J., 
and  was  in  substance  as  follows  :— 

The  testator  left  a  widow  and  daughters,  and  we  must  consider 
first  what  estate  the  widow  took,  the  husband  dying  leaving  separate 
property.  I  have  felt  considerable  difficulty  in  coming  to  any  de- 
cision, the  schools  being  so  conflicting,  and  it  is  difficult  to  follow 
the  reports  of  the  Addlut  The  books  of  chief  authority  in  this 
part  of  India  are  three :  Manu,  the  Mitdkshard,  and  the  VyavaJidra 
MayUbkha.  Mr.  Colebrooke  in  a  letter,  set  out  in  the  Appendix  to 
Btrange's  Hind  6  law,*^  speaks  of  the  May'&kha  as  being  in  the  west  of 
India,  and  particularly  among  the  Mahrattas,  the  greatest  authority 
after  the  Mit&kshar&.  Mr.  Borradaile,  in  his  reports  also^  speaks 
of  these  as  being  the  three  books  generally  referred  to  in  this  part 
of  the  country.  I  had  enquiries  made  of  the  ekdstria  here  and  at 
Poena,  and  was  informed  that  these  three  books  have  been  estab* 
lished  by  usage  as  authorities  in  this  part  of  India,  and  for  the  last 
eighty  years  have  been  referred  to  as  such  upon  the  law  of  inheri- 
tance in  this  presidency. 

On  this  side  of  India,  a  different  rule  is  considered  to  prevail, 
and  it  is  based  on  the  authority  of  the  three  books  I  have  mentioned. 
In  Stranget  it  is  stated  that  the  restrictions  there  mentioned  on  the 
disposing  power  of  a  widow  over  property  inherited  from  her  husband, 
seem  to  concern  land  only,  whereas  with  regard  to  movables  she 
has  a  greater  latitude.  He  cites  Bengal  Reports  of  the  year  1812, 
and  two  Borradaile's  Bombay  Beports  p.  428.  I  have  referred  to  the 
latter^  but  it  does  not  appear  to  support  the  statements  In  Steel's 
^*  Summary  of  Law  and  Customs  of  Hindti  Castes  in  Dakhan/' 
published  by  authority  of  the  Bombay  Qovemment  in  1827,  it  is  laid 

•  Yol.  I,  p,  818.  t  Vol.  I,  pp.  246,  247. 
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dowti  that  th^  widow  oi  a  sepi^rated  brother  dying  without  mala 
issue  succeeds  by  iaheritaoce  te  the  whole  of  his  share  of  the 
.family  property  and  acquisitions,  bcit  that  she  has  no  right  to  alienate 
immovable  property  without  the  consent  of  all  tlie  male  heirs^"*^  and 
Bubsequentlyy  ''femalesi  however,  possess  a  life-interest  only  ii;i 
immovable  inherited  property  and  eannoti  therefore,  alienate  it 
without  the  consent  of  the  next  male  heirs.t  He  also  states  that  in 
.Khandesh  and  Sat&ri  the  widow  is  heiress  to  the  husband's  personal 
property,  but  holds  the  real  property  for  life,  and  without  power  of 
.alienation.  In  the  Siit&kshar&t  it  is  laid  down  as  a  settled  rule  that 
a  wedded  wife,  being  chaste,  takes  the  whole  estate  of  a  man  who, 
being  separated  from  his  co-heirs,  and  not  re*united  with  them^  dies 
leaving  no  male  issue.  In  the  Maytlkha§  the  law  is  laid  down  very 
-much  the  same  way.  From  these  authorities  it  would  appear  that 
a  widow  takes  an  absolute  interest  in  her  husband's  estate ;  but  in 
answefr  to  my  question  the  Shistris  stated  that  as  to  the  immovable 
property  she  is  limited  to  the  use  of  it  for  life,  but  she  has  power 
•  over  the  whole  estate  for  proper  purposes,  provided  she  exhaust  the 
movable  before  resorting  to  the  immovable  property,  the  latter  being 
an  object  of  care  to  the  Hindu  law,  with  a  view  to  preserve  it  for 
.  the  heirs.  The  schools  and  the  cases  are  conflicting,  but  I  find  that 
over  the  movable  the  widow  has,  according  to  some  cases,  a  power  of 
disposal,  but  that  this  power  is  denied  in  respect  to  the  immpvablc^ 
-In  Madras  it  was  said  that  a  widow  may  give  away  personal  proper- 
ty during  her  life,  but  cannot  will  it 

On  the  whole,  I  think  the  spirit  and  practice  of  Hindii  law,  as 

recognised  in  Western  India,  will  be  best  construed  by  treating  tb^ 

'  widow  as  having  uncontroled  power  over  the  movable  estate,  but  as 

'having  nothing  more  than  a  life-use  in  the  immovable,  estate.    The 

'  widow  has  according  to  the  text  books  a  number  of  duties  throwi^ 

'upon  her  in  respect  to  the  mode  of  spending  money  she  may  have 

'  inherited,  but  these  duties  are  of  such  a  character,  that  it  would  be 

impossible  for  the  Court  to  enforce  the  performance  of  them.    I 

'  have,  therefore,  come  to  the  conclusion  that  in  regard  to  immovable 

property  her  estate  is  in  the  nature  of  that  of  a  tenant  for  life. 

___ '. : L- .J8 ,      •>, 

•  Para.  25,  p.  42.  t  Pa»-  72,  p.  60. 

X  Cbap.  II,  Sect.  I,  para,  39.  §  Chap.  IV,  Sect  8,  paras.  1  and  2L 
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'  The  ividow,  tben,  not  bavibg'  as  absolute  estate  in  tbe  immovable 
property,  it  remains  to  detejrmine  wbo  are.  entitled  to  the  absolute 
interest  subject  to  the  estate  taken  by  her.  In  this  case  there  are 
daughters.  Now,  according  to  all  the  authorities^  the  daughters 
take  next  after  the  widow.  What,  then,  is  the  pature  of  the  estate 
they  take  P  Here,  again,  there  are  differences  of  opinion,  but  deal- 
ing with  the  question  according  to  the  three  books  I  have  mention- 
ed, it  appears  to  me  that  the  daughters  take  an  absolute  estate.  We 
find  quoted  in  the  Mayiikhay^  a  passage  from  Mann :  '^The  son  of  a 
man  is  even  as  himself,  and  the  daughter  is  equal  to  the  son ;  how 
then  can  any  other  inherit  his  property,  but  a  daughter,  who  is  as 
it  were  himself/  With  reference  to  this  point,  also,  I  consulted  thi^ 
Shdstrfs  both  here  and  at  Pun£,  and  inquired  whether  daughters 
could  alienate  any,  and  what,  portion  of  the  property  inherited  from 
a  father  who  died  separate.  The  answer  was  that  daughters  so  ob« 
taining  property  could  alienate  it  at  their  will  and  pleasure,  and  in 
this  the  Shdatris  of  both  places  agreed,  both  also  referring  to  the 
above  text  in  the  MayHMa  as  their  authority  for  that  position.  OA 
reviewing  all  accessible  authorities,  I  have  come  to  the  conclusion 
that  daughters  take  the  immovable  property  absolutely  from  their 
father  after  their  mother's  death.  I  therefore  hold  that  the  plain* 
tiffs  have  no  locus  itandi  to  maintain  this  suit.  The  bill  must  be 
dismissed  with  costs  as  against  Dev-kuvar-b£  and  the  Advocate 
General.  As  to  the  other  parties,  though  nominally  defendantSj 
they  are  virtually  plaintiffs,  and  have  been  acting  in  concert  with 
them,  as  to  them  I  think  the  bill  should  be  dismissed  without  costs.*)* 
Bom.  H.  C.  Rep.  Vol.  I,  p.  130. 


-»~s- 


*  Chap.  IV,  Sect.  8,  para.  10. 

f  With  respect  to  the  above  decision  the  High  Court  of  Bombay,  in  the  decision 
of  Jatidiyat^am  v.  Hai  Jumna  (see  post)  has  observed  as  foUows  : — "  As  to  the  fint  pointy 
t^.,  the  nature  of  the  estate  which  the  widow  of  a  separated  Bindti  takes  on  his 
death  in  his  immovable  property,  we  have  ah-eady  intimated  that  it  ought,  in  thii 
Court,  to  be  considered  as  definitively  established.  It  was  in  effect  settled  by  aii 
elaborate  decision  of  the  present  Chief  Justice  pronounced  in  the  late  Supreme  Courts 
after  an  exhaustive  reference  to  aU  the  accessible  printed  authorities,  and  tbe  consulta- 
tion of  many  learned  ShcutrU — a  decision  well  known  on  the  other  side  of  the  Court  as 
Devhuvar-hdi^s  case,  and  which  has  since  been  affirmed  in  the  Privy  Council,  in  a 
case  decided  there  in  the  early  part  of  the  present  year.  That  decision  was  that,  on 
this  side  of  India,  the  widow  of  a  separated  Hindti  takes  only  a  life  state  in  the  separate 
immovable  property  of  her  deceased  husband.  The  notion  tiiat  according  to  the  Mit(Sk- 
shar^  such  property  forms  part  of  the  widow's  stri-dhan,  and  as  such,  goes  on  her  death 
to  htr  heirs,  not  to  her  hiuband^i,  was  founded  on  a  passage  of  Sir  Thomas  Strangt 
XChap.  X,  on  widowhood  I.  H.  L.,  p.  248)  which  was  itself  based  on  a  Tnistflkim  reference 
to  the  Mitdkshard;!.'—  Vidt  Norton's  Leading  Cases,  Part  II,  p.  618.    .. 
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PaHially  opposed  to  the  above  decision  are  ike  following  cases  :^» 
Calcutta,  S.  D.  A.— The  3rd  of  Fehmary,  1829. 

MussuMMAT  Gyan  Koonwub,  and  JoYA  KooNWUB,  Appellants, 

versus 
Booi^nN  Singh,  and  Debee  Dutt,  Respondents. 

By  the  Hindd  law  ft  daughter  has  no  power  to  alienate  ancestral  property  to  the  detri- 
ment of  the  other  heirs  of  her  fathers 

This  suit  was  brought  by  the  respondents,  for  possession   of 
two^thirds  of  sixteen  mehals  in  Fergunuah  Tilowahj  zillah  Behar* 

Gyan  Koouwur  had  obtained  possession  of  the  whole  estate  of 
her  father,  Eehur  Singh,  under  a  decree  of  the  Sudder  Dewanny, 
dated  the  6th  of  October  1814.*    The  plaintiffs  asserted,  that,  on 
the  6th  of  November  1816,  she  executed  a  deed  of  partition  of  the 
whole  estate  amongst  her  three  daughters,  Nunna  Koonwur^  Deo 
Moorut  and  Corned  Koonwur,  or  their  then  existing  heirs,  and  un- 
der this  deed  they  jointly  claimed  one  share  in  right  of  their  mother 
Deo  Moorut ;  and  Dookhun  Singh  a  second  share,  as  the  adopted 
son    of  Nunna    Eoonwur.     Gyan    Koonwur,    on  the  other  hand, 
denied  that  she  had  ever  executed  such  a  deed,  but  on  the  contrary 
pleaded,  that  she  had  previously,  in  October  1815,  bestowed  the 
whole  estate  in  gift  on  Joya  Koonwur,  the  widow  of  her  deceased 
son.     The  legality  of  this  deed  of  gift  was  denied  by  the  defend* 
ant&t     The  Judge  of  the  Provincial  Court,  Mr.  J.  B.  Elliot,   re- 
ferred the  point  of  law  to  the  Pundits  of  the  Provincial  and  the 
City  Courts  of  Patna.     They  declared  that   Gyan    Koonwur    was 
incompetent  to  alienate,  by  gift,  the  ancestral  property  she  held, 
whilst  there  were  heirs  and  claimants  to  the  estate  living.     On  this 
opinion  Mr.  Elliot  passed  a  decree  setting  aside  the  gift  of  Gyan 
Koouwur  to  Joya  Koonwur ;  but  as  he  gave  no  credit  to  the  deed 
of  partition,  on  which  the  plaintiffs'  claim  was  founded,  he  also  dis- 
missed their  suit,  leaving  the  estate  iu  Gyan  Koonwur's  possession. 

From  this  decision  Gyan  Koonwur  and  Joya  Koonwur  preferred 
an  appeal  to  the  Sudder  Dewanny  Adawlut  They  pleaded  as  the 
grounds  of  their  appeal,  that  it  had  been  ruled  in  the  very  decree 
by  which  Gyan  Koonwur  gained  possession  of  the  state,  that  the 
daughter's  son  had  no  right  of  inheritance^  during  the  life  of  the 

•  See  antCf  p.  227.  t  Sic.  in  oiig. 
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daughter ;  thatj  therefore^  Oomed  Koonwur  was  her  legal  heir ;  and 
that,  as  her  only  heir  made  no  objection  to  the  gift,  it  was  unjust 
to  set  aside  that  gift  on  the  showing  of  the  respondents,  who  were 
not  heirs. 

On  the  19th  of  April  1828^  the  case  came  before  the  Third 
Judge  (O.  T.  Sealy).  He  referred  the  proceedings  to  the  Hind6 
law  officers  of  the  Court  and  called  on  them  to  declare,  according  to 
the  MaithUa  and  Western  Schools  of  law,  whether  Gyan  Koonwur 
was  competent  to  bestow  the  estate  in  gift  on  Jaya  Koonwur;  and 
if  not,  who  was  entitled  to  the  estate  on  her  decease.  Their  reply 
was  to  the  following  effect : — "  When  a  person  dies,  leaving  no  male 
issue,  the  widow  who  succeeds  to  his  estate  has  no  right  to  alienate 
any  part  of  it,  except  for  religious  purposes ;  and,  therefore,  the 
daughter,  whose  right  of  inheritance  is  weaker,  that  is,  who  only 
succeeds  on  failure  of  the  widow,  a  fortiori  can  have  no  such  right. 
Now,  it  appears  from  the  decree  of  the  Sudder  Uewanny  Adawlut, 
dated  the  6th  of  October  1814,  that  the  property  in  question  is 
ancestral,  and  not  Qyan  Koonwur's  peculiar  property  {Stri'dkun), 
and  also  it  seems  from  the  deed  of  gift  that  such  gift  was  not  made 
for  religious  purposes.  According,  therefore,  to  the  law,  as  current 
in  the  Maithila  and  the  West,  the  deed  is  invalid.  Such  being  the 
case,  the  property  will  go,  after  her  death,  to  the  nearest  heir  of 
her  father,  Kehur  Singh,  then  living.  For,  as  in  the  case  of  the 
widow,  the  property  goes,  on  her  decease,  not  to  her  heir,  but  to 
the  nearest  heir  of  the  husband,  who  may  be  then  living ;  so  the 
same  rule  is  to  be  observed  a  fortiori  as  regards  the  daughter.  Now, 
according  to  the  Maithila  School,  there  is  no  descendant  of  Kehur 
Singh,  who  can  inherit  from  him,  and,  therefore,  on  Gyan  Koonwur's 
death,  the  estate  will  go  to  the  descendant  of  his  father,  or  grand- 
father, or  other  ancestor,  who  may  be  his  nearest  sapiTida.  Accord- 
ing, hoi^ever,  to  the  Western  School,  Tootee  Singh,  the  son  of 
Kehur  Singh's  (another)  daughter,  will  succeed  to  the  whole  estate 
on  the  death  of  Gyan  Koonwur,  should  he  survive  her.  This  dif- 
ference arises  from  the  Western  School  considering  the  daughter's 
son  to  be  an  heir,  who  is  not  acknowledged  as  such  in  MithilcL^ 
This  Vyavasthd  is  agreeable  to  the   Vivddorchintd'niani,  Vivdcta- 

*  See,  however,  ike  succeaaioa  of  the  daughter  8  son  in  the  Main  book. 
Vol.  II.  6i 
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Toindkara,  mod  ViradM^handra,  mud  other  anthorities  iwiJOguimA 
in  M^iiikOa,  and  to  the  MiiakAard,  Vimutrodaym,  Fy««UrMM- 
d&fm,  Vyazahdrm  MayHUui,  and  other  anthoritiei  leeogniaed  ia 
the  West" 

M&hjahhdratcL — ^"  For  women,  the  herita^  of  their  husband  is 
{NTODoanoed  appUcabie  to  lue.  L&t  not  women  on  any  acooonl  wake 
tcojfo  of  their  hosbaod  s  wealth.". 

The  VividordiinUimani  explains  **  waste**  to  mean  gift  or  sale 
kc^  at  pleasare. 

Vir-^trodoya: — ^''The  power  of  a  daughter  orer  ancestral 
property  is  not  such  as  that  she  should  alienate  it  at  pleasure." 

The  text  of  Kitydyana  quoted  in  the  JUtndkara,  Ftr-mf/n>- 
daya,  and  other  treatises  : — "  Let  the  childless  widow  preserring 
unsullied  the  bed  of  her  lord,  and  abiding  with  her  Tenerable  pro- 
tector, enjoy  wiUi  moderation  the  property  until  her  death.  After 
her,  let  the  heirs  take  it/' 

Vivdda^intdmani : — "  first  his  own  son,  then  his  son*s  son, 
then  his  son's  grandson,  then  his  chaste  wife,  daughter,  mother, 
father,  brother,  brother's  son,  and  the  nearest  aapinda,  each  claims 
the  inheritance  on  failure  of  the  preceding." 

ilitdkdiard : — "  On  failure  of  the  daughter,  her  son  claims  a 
share." 

Vir^mitrodoya : — *'0n  failure  of  the  daughter,  her  son  in- 
herits.) 

It  thus  appearing  that  the  gift  by  Cyan  Eoonwur  was  invalid, 
Mr.  Sealy,  on  tKe  5th  of  May  1828,  affirmed  the  decree  of  the  Lower 
Court,  as  far  as  regarded  the  litigated  property  ;  but  as  be  made  their 
own  costs,  in  both  Courts,  payable  by  each  party,  the  opinion  of  ano- 
ther Judge  on  this  point  was  necessary,  and  the  case  was  accordingly 
brought  before  the  fifth  Judge  (R.  H.  Rattray).  In  the  mean  time. 
Cyan  Koonwur  died ;  and  on  the  22nd  of  May,  proclamation  being 
made  for  her  heirs,  only  her  daughter  Oomed  Koonwur,  appeared  to 
claim  the  property.  On  the  3rd  of  February  1829,  the  case  came 
on  finally  before  Mr.  Rattray.  He  coincided  in  opinion  with  Mr. 
Sealy,  and,  accordingly,  made  their  own  costs,  in  both  Courts,  payable 
by  the  parties  respectively,  Oomed  Koonwur  to  discharge  the  costs 
due  by  Gyan  Koonwur.  Possession  of  the  estate  was  not  awarded 
to  any  one  by  the  Court ;  but  any  person  who  considered  he  had  a 
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title  to  it,  was  left  at  liberty  to  prefer  his  clidm  in  the  Civil  Court, 
according  to  the  Regulations.— Sel.  S.  D.  A.  Rep.  Vol  IV,  p.  330 
(New  Ed.  p.  420)* 


Calcutta,  H.  C.  A.— f/ie  28th  of  May  1873. . 

Present : 

The  Hon'ble  J.  B.  Phear,  and  W.  Ainslie,  Judges. 

Deo  Persad  ( Plaintiff, )  Appellant,  versua  Lujoo  Roy  ( one  of  the 

Defendants^)  Respondent. 

Where  the  daughter  takes  her  father's  property  on  the  death  of  the  widow  in  default 
of  a  son,  she  takes  the  inheritance  with  a  qualified  power  as  regards  alienation,  in 
i^pect  of  which  she  is  iti  no  bettet  situation  than  the  widow.  On  the  death  of 
such  daughter,  the  heir  of  the  foiher  succeeds  as  hU  heir,  and  not  as  ktr  heii*. 

Phear  J.-^It  appears  to  us  that  there  is  no  doubt  novi  on  this 
Bide  of  India  that,  in  such  a  case  as  this,  where  the  daughter  takes 
her  father's  property  upon  the  death  of  the  widow  in  default  of  a  son^ 
she  takes  the  inheritance  with  a  qualiBed  power  as  regards  aliena- 
tion. She  is  in  respect  of  alienation  yn  no  better  situation  than  the 
widowj  and  any  alienation  which  may^  be  made  by  her  is  liable  to  be 
called  in  question  by  the  heir  of  her  father^  who  will  take  the  in- 
heritance at  her  death  in  default  of  a  valid  alienation.  Whatever 
may  be  the  state  of  the  authorities  in  the  Bombay  Presidency  (as 
for  instance  a  case  cited  on  the  part  of  the  respondent),  here,  we 
think,  there  is  no  doubt  that  on  the  death  of  the  daughter  who  has 
taken  the  property,  it  is  the  heir  of  her  father  (the  ancestor)  who 
succeeds,  and  who  takes  it  as  the  heir  of  the  ancestor,  and  not  as 
luT  heir.  It  is  not  necessary  to  enquire  whether  the  plaintiff  was 
in  existence  or  not  at  the  time  when  the  alienation  was  effected,  be- 
cause we  think  that  at  no  time  during  the  daughter's  life,  had  she 
an  absolute  unqualified  power  of  alienating  the  property.  With 
these  views  we  think  the  decision  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  case  sent  back  to  that  Court  for  retrial 
on  the  merits.— S.  W.  E.  YoL  XX,  p.  102. 
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Bombay,  H.  C.—The  ISth  of  June,  1805. 

Naval-bah  Atma-ram,  Appellant> 

verdua 
NuND-KiSHOB,  Shiv-nabatan,  Respondent 

According  to  the  Hindd  law  of  inheritance  as  received  in  the  Bombay  Presidcocj, 
immovable  property  inherited  by  a  married  woman  from  her  father,  whether  or  Boi 
it  be  strictly  entitled  to  the  name  of  atrirdhun,  descends  on  her  death  to  her  own 
heirs,  and  not  to  her  father's  ascendants. 

An  inheritance  descending  on  a  married  woman  from  her  father  classes  as  ttri-dkmm^ 
and  descends  accordingly. 

« 

The  appeal  was  heard  by  Arnould  Acting  C.  J.  Forbes,  and 
Warden,  J  J.  The  facts  of  the  case  are  sufficiently  disclosed  in  the 
following  judgment  of  the  Court,  delivered  by  Forbes,  J  : — 

Oomed-ram,  a  person  of  the  Surati  Shrimati  Brahman  caste, 
died,  leaving  a  widow,  a  son  named  Naro-shunkar,  and  a  daughter 
named  Lalita.  Naro-sbunkar  died  in  his  mother's  life-time,  but 
Lalita  survived  both  her  mother  and  his  brother.  Lalita  married 
Nund-kishor,  and  had  by  him  two  daughters,  one  of  whom  named 
Kuksh-mani,  survived  her.  Naval-ram,  the  plaintiff  in  this  action, 
is  the  judgment-creditor  of  Huri-shunkar,  the  husband  of  Ruksh- 
mani ;  and  Nurotam,  the  defendant,  is  tl>e  brother  of  Lalita's  hus- 
band^ Nund-kishor.  Naval-ram  sues  to  obtain  a  declaration  of 
Huri-shunkar's  title  to  a  house  in  the  city  of  Broach,  and  some 
Wazifah  land  in  the  neighbourhood,  together  with  the  rents  thereof, 
now  in  the  possession  of  the  defendant  Nurotam. 

The  important  text  of  Manu  on  the  subject  of  a  woman's  ^9*1- 
dhun  or  peculiar  property  is  the  9^/6  shloka  of  the  ninth  Chapter  :— 

**  What  was  given  before  the  nuptial  fire,  what  was  given  on 
the  bridal  procession,  what  was  given  in  token  of  love,  and  what 
was  received  from  a  brother,  a  mother,  or  a  father,  are  considered 
as  the  six-fold  separate  property  of  a  married  woman,'^ 

The  doctrines  of  Manu  are  not  too  much  to  be  relied  upon  at 
the  present  time  as  establishing  points  of  law,  it  being  universally 
admitted  by  learned  Hindtis  as  well-known  that  many  of  them 
have  no  force  in  the  "  Elali  age."  It  becomes  necessary,  therefore, 
to  inquire  what  the  commentators  have  held  in  interpreting  the 
text  above  quoted.    The  authors  of  the  Mitdksliard  and  the  Vyava" 
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Mra  MayHkha  are  those  whose  aotkority  c^mma&ds  the  greatest 
respect  on  this  side  of  India. 

The  comment  of  the  Mitikshard  is  as  follows : — "  That  which 
was  given  by  the  father,  by  the  mother,  by  the  hnaband,  or  by  a 
brother  ;  and  that  which  was  presented  (to  the  bride)  by  the  mater- 
nal uncles,  and  the  rest  (as  paternal  tincles,  maternal  aunts  ftc.,) 
at  the  time  of  the  wedding,  before  the  nuptial  fire^  and  gift  on  a 
second  marriage,  or  gratuity  on  account  of  supersession^  as  will  be 
subsequently  explained,  and  also  property  which  she  may  bate  ac- 
quired by  inheritavee,  purchase,  partition,  seizure,  or  finding,  ttr^ 
denominated  by  Manu  and  the  rest,  woman's  property." 

Further  on,  the  Commentator  explains  that  the  enumeration 
of  six  sorts  of  woman's  property  by  Manu  in  the  text  quoted,  is 
intended  kiot  as  a  restriction  of  a  greater  number,  but  of  a  denial: 
of  a  less. 

The  author  of  the  'MLitikahmA  would  appear,  therefore,  to  hold 
that  property  received  (or  inherited)  by  a  woman  from  her  father 
after  her  marriage  is  woman's  property. 

•The  opinion  of  Nila-kantha,  the  author  of  the  MayiiJchd,  ap- 
pears to  be  the  same.  His  remark  oii  the  teit  of  JUaHuis  tbis:-^ 
•*  Six-foM  is  here  used  in  order  to  prevent  (its  reduction  to)  a  smaller 
nun^ber.'' 

After  describing  what  he  considers  to  be  "woman's  property/' 
the  author  of  the  Mit£kshar&  goes  on  to  explain  how  it  descends.^ 
The  appropriate  text  to  our  present  purpose  is  the  following :— * 

Para.  12. — ''  In  all  forms  of  marriage,  if  the  woman  leave  pro« 
geny ;  that  is,  if  she  have  issue,  her  property  devolves  on  her 
daughters." 

Ja{ia'n^ndth<t  seems  to  hold  that  property  which  a  wothan  in- 
herite  from  her  father  is  not  stri-dliun,  in  the  strictest  sense  of  that 
term,  but  that  it  is  subject  to  the  contract  of  her  hu&(band  so  long 
as  he  lives. 

Sir  Thomas  Strange  himself  enumerates  twelve  descriptidns 
of  "  etri-dhun,"  of  which  the  eleventh  is — *'  property  which  a  woman 
may  have  acquired  by  inhei^ance,  purchase  or  finding,  what  has 

been  inherited  by  her  being  so  classed  by  Vipidneehwara  whose 

■  -  -  .  ■  ■         . 

*  See  however  the  widow's  suceessioii  in  the  Maib  Bock ;  and  the  order  of  sctcceB- 
tion  to  the  ordinaiy  property  in  the  MiUkshar^  commendDg  from  that  of  the  widow. 
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authority  prevails  in  the  peniosala ;  while  it  is  otherwise  considered 
by  the  writers  of  the  Eastern  SchooL""*^  And  as  to  the  descent  of 
woman's  property  the  same  author  says  :  *'  According  to  the  Mitdk- 
shard  and  its  followers,  the  property  which  the  widow  may  have  ac- 
quired by  inheritance  is  transmissible  to  her  own  heirs,  classing 
with  this  school  as  part  of  her  8tri-dliiin,'*f  the  general  rule  as  to 
6(ri-<2&itM  being  that  if  it  belong  ''  to  a  married  woman,  whether 
she  die,  leaving  her  husband,  or  a  widow,  the  immediate  heirs  to 
it»  iucludiug  personalty  inherited  from  her  husband,  with  land  also 
according  to  the  Mit^kshar^j  are  her  lineal  descendants  in  the 
female  line.^ 

Mr.  Justice  Strange,  in  his  Manual,  remarks  that ''  Stri^dhun 
embraces  property  of  every  description  obtained  by  the  female,  by 
iuheritance^  seizure  ( taking  that  which  belongs  to  no  one, )  or  dis- 
covery,§  and  again :  *'  property  vesting  in  a  female  descends  first 
to  her  daughters,  the  unmarried  having  preference  over  the  married, 
and  the  unendowed  over  the  endowed ;  then  to  her  daughter's 
daughters,  daughters'  sons,  sons,  and  son's  sons.|| 

Sir  William  Macnaghten  remarks  that — ''in  the  Mitiksfaari^ 
whatever  a  woman  may  have  acquired,  whether  by  inheritance^ 
purchase,  partition,  seizure  or  finding,  is  denominated  woman's 
property,  but  it  does  not  constitute  her  pecuHumS^ 

It  must  be  observed,  however,  that  the  author  of  the  Mitik- 
shari  ezpressly  guards  the  supposition  that  he  employs  "  woman's 
property"  as  a  technical  expression.  He  says :  *'  The  term  '  woman's 
property  conforms  in  its  import  with  iu  etymology,  and  is  not  tech- 
nical,  for  if  the  literal  sense  be  admissible  a  technical  acceptatioo  is 
improper. — J&iii. 

According  to  all  the  authorities  that  have  been  examined  above, 
with  the  exception  of  the  Eastern  School,  represented  by  Jagan-iiaib, 
the  author  of  the  Digest  and  which  is  of  little  authority  on  this 
side  of  India,  it  would  appear  that  property  inherited  by  a  married 
woman  from  her  father,  whether  or  not  it  be  strictly  entitled  to  the 

•  Stan.  H.  L.  VoL  I,  pc  SI.  t  Sex  HL  U  T«i.  I,  jc  *4«. 

^  Strv  H.  L  Vci.  L  ^  U9. 
f  Sln^s«*a  Xawad  oC  Hndn  Ltv,  CkifL  T.  8a6.  lik. 
i  IliJL  Ckio.  XI,  Sec  &^ 
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name  of  stri-dhun  or  pecuXium  (which  Sir  William  MacDaghten 
does  not'  admit)j  descends  on  her  death  to  her  own,  and  not  to  ber 
father's,  heirs ;  or,  to  apply  the  law  to  the  circumstances  of  this 
particular  case,  that  Ruksh-mani,  the  only  surviving  child  of  Lalita^ 
was  the  lawful  heir  to  the  property  which  descended  from  Oomed- 
ram  to  Lalita. 

The  usage  of  the  country  in  which  the  suit  arose  takes  prece- 
dence of  the  law  of  the  defendant  in  our  Courts ;  indeed,  if  such 
an  exceptional  local  usage  as  that  contended  for  could  be  shown,  it 
would  no  doubt  be  binding  upon  us.  But  Bhal  Chunder  Shfistri's 
opinion  could  hardly  be  accepted  as  a  proof  of  the  local  usage,  nor, 
if  it  were,  would  it  be  in  this  instance  conclusive,  because,  all  that 
the  Shdstri  says  is  that  inherited  property  is  not  Strx-dhuTi,  Mr. 
Borradaile's  work,*  on  the  country,  is  a  body  of  preconstituted 
evidence.  The  following  is  one  of  the  answers  which  were  given 
to  Mr.  Borradaile  by  the  caste  of  Surati  Shrimati  Brahmans  :— 

**  If  a  woman  inherits  movable  or  immovable  property  from 
her  father  and  dies  childless,  that  property  reverts  to  the  father's 
family^  but  if  she  leaves  a  daughter,  the  latter  is  the  heir." 

Therefore  according  to  the  usage  of  the  caste  to  which  she 
belongs,  which  usage  is  in  accordance  with  the  Hindii  law,  as  inter- 
preted by  the  authorities  which  are  of  most  weight  in  the  Bombay 
Presidency,  Ruks-mani,  the  only  daughter  of  Lalita,  is  the  heir  to 
the  immovable  property  which  Lalita  iuherited  from  her  father, 
Oomed-ram. 

The  work  of  Sir  W.  Macnaghten  is  of  more  authority  in  the 
Bengal  Presidency  than  it  is  on  this  side  of  India.  We  have  already 
considered  the  remarks  of  Sir  Thomas  Strange,  and  have  come  to 
the  conclusion  that  the  interpretation  adopted  by  the  Southern 
authorities  alluded  to  by  him  is  the  interpretation  which  is  appli- 
cable between  the  parties  in  the  present  suit,  and  that  an  inheritance 
descending  on  a  daughter  classes  as  Stn-dliun  and  descends  accord- 
ingly.—Bom.  H.  C.  Rep.  Vol.  I,  p.  209. 

By  Hindti  Law,  on  the  death  of  one  of  two  sisters  on  whom 
the  hereditary  oflSce  of  dancing  girls  attached  to  a  Pagoda  had  passed 

•  Mr.  Borradaile,  the  traiwlator  of  the  Vyavahdra  Mayiikha^  was  employed  in 
A.  D.  1827,  in  collecting  information  regarding  the  customs  of  the  Hindd  castei  in 
Sdrat,  by  putting  questions  to  the  accredated  heads  of  the  castes  and  recording  their 
answers.    This  work  has  always  been  considered  to  be  peculiarly  raluable. 
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on  the  death  of  their  mother,  the  share  of  the  deceased  sister  in  the 
offiee  devolves  on  her  daughter^  and  not  on  the  surviving  sister  by 
survivorship. — Kamahshi  v.  JTagforflrfAitam.— Mad.  H.  C.  Rep.  Vol.  V, 
page  161. 

A  Hindd  died  possessed  of  self-acquired  property  in  land,  leav- 
ing no  sons,  or  sons'  sons,  but  one  widow,  a  daughter  by  the  widow, 
and  another  daughter  by  an  elder  wife  deceased.  The  last  died  in 
the  widow's  life-time,  leaving  two  sons  : — 

Held  that  the  daughters  as  co-heiresses  took  an  estate  in  re- 
mainder, vested  in  interest  on  their  father's  death,  and  that  such 
vested  right,  on  the  death  of  one  of  them  during  the  widow's  life-time, 
paissed  by  inheritance  to  her  sons,  who  upon  the  widow's  death 
became  entitled  to  enter  into  possession  of  their  mother's  half  as 
her  representatives. 

The  widow  in  Western  India  has  only  a  particular  estate  for  life 
in  the  immovable  separate  property  of  her  deceased  husband. — 
Jamiyat-ram  and  Uttam-'ram  v.  Bai  Jamna.* — Bom.  H.  C.  Rep. 
Vol.  Ill,  p.  11. 

* ■ 

*  The  iDaccuracf  •£  the,  above  decision  i«  well  shown  by  Sir  Joh^  Nortqn,  who, 
after  citing  the  caaL  of  Joy-gotnnd  Suhae  v.  Mahtab  Koonwur  (  7  S.  W.  K.  p.  1 )  and  that 
of  JRai  Sham  Bullubk  y.  I'ran-kuten  Qhou  (5,  Beng.  S.  R.  p.  21;  3,  Wymoe^  p.  IISJ 
has  made  very  good  remarks,  some  of  which  are  as  follows  : — 

**  Opposed  to  this  is  the  case  of  Jamiyat  Ram  v.  Bai  Jumna  (2,  Bom. — H.  C. 
R.  p.  10 ),  where  one  Kashi-ram  died  leaving  a  widow  Ram-bar  and  her  daughter 
Jumna.  He  also  left  a  daughter  Sooruj  by  a  predeceased  wife.  Soonij  had  two  sons. 
The  widow  Ramrbai  succeeded  on  her  husband's  death.  Sooruj  predeceased  Kam*bai,  and 
the  Court  held  that  the  daughters  Sooruj  and  Jumna  took  an  estate  in  reuaiuder  vesting 
at  their  father*s  death  :  that  the  jut  representationis  exists  among  daughter's  sons,  just 
as  among  son's  sons  ;  and  that  on  the  death  of  Kashi-ram's  widow  Kam-bai,  the  sons  of 
Sooruj  were  entitled  to  enter  into  possession  of  the  moiety  which  their  mother  would 
have  inherited,  if  she  had  survived  Ram-bai." 

'*  It  is  conceived  that  this  decision  cannot  be  supported  on  more  grounds  than  one. 
In  the  first  place,  it  entirely  upsets  the  orc^o  ^ucccwioitM,  according  to  which,  no 
daughter's  son  can  be  an  heir  so  long  as  a  daughter  survives.  (See  I,  W.  and  Buhl, 
page  185.  The  ardo  succetnorUsiB  one,  by  which  the  more  remote  only  succeeds  in  d^auU 
of  there  existing  no  ono  nearer  living.  It  was  indeed  conceeded  by  the  Court  that  the 
question  was  to  be  determined  by  a  consideration  of  the  estate  of  the  family  at  the 
death  of  the  widow  Ram-bai." 

'*  If  this  position  had  been  acted  on,  there  being  a  daughter  living  at  the  widow's 
death,  she  ought  to  have  been  declared  the  next  in  succession,  the  other  daughter's 
sons  being  postponed  as  long  as  she  lived.  Thus  the  ordo  aucceuionii  would  not  have 
been  violated." 

**  Here  it  is  to  be  observed  that  the  passage  quoted  (in  the  decision)  from  Sir  T. 
Strange  is  not  correctly  applied.  This  passage  from  Strange  is  no  authority  for  the 
position  that  an  estate  vested  in  Sooruj  eo  intlanti  of  her  father's  death.  The  correct 
position  would  be  that  as  before  the  widow's  death  she  had  died,  the  other  daughter. 
J titnna,  was  entitled  to  succeed  as  daughter,  the  next  in  succession  according  to  the 
ordo  9ucces8ionis ;  and  that  on  her  death,  her  sister  Soorufs  sons  would  succeedy  not 
as  representing  their  mother,  but  as  daughter's  sons,  and  as  such  the  next  in  the  ardo 


ctattomt" 
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Opposed  to  the  above  tJii^ee  decisions  are  the  following  cases  whidi 
appear  to  be  in  strict  accoi^danoe  with  Hindiji  law. 

According  to  HindA  law,  a  deceased  daughter's  son  has  no  right 
of  inheritance  to  the  estate  of  his  maternal  grandfather  during  the 
life  of  any  of  his  mother's  sisters. — Mussummat  Ramdan  v.  Be- 
kary  Lall—N.  W.  Pro.  Rep.  Vol.  I,  Part  VII,  p.  114w 

Calcutta,  H.  C.  A.— The  9rd  of  January,  1 867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt  Chief  Jiustice,  and 

Hon'ble  L.  S.  Jackson,  Judges, 

JOY-GOBIND  SOHAI,  (  Defendant )  Appellant, 

versus 
Mahtab  Koonwur,  (Plaintiff)  Respondent. 

The  survivor  of  several  Hindti  sisters  is  not  bound  by  decrees  obtained  against  her 
sisters  during  their  Uvea  whose  interest  was  only  a  life-interest  in  their  father's  pro- 
perty which,  on  their  death,  passed  to  the  survivor  as  heir  to  her  father. 

Peacock,  C,  J. — The  plaintiff  in  this  case  claims  as  heir  to  her 
father.  She  does  not  claim  as  heir  to  her  sisters ;  and  althouorii 
she  and  her  sisters  took  the  estate  as  heirs  of  the  father,  still  her 
sisters  had  merely  the  right  which  a  female  takes  by  inheritance, 
namely,  the  right  which  continues  only  daring  her  life.  The  sister* 
pould  not  transmit  the  estate  to  their  heirs,  but  the  estate  upou 
their  death  passed  to  the  plaintiff  as  the  heir  of  her  father.  There- 
fore the  plaintiff  is  not  bound  by  the  decrees  which  were  obtained 
against  the  sisters  during  their  lives. 

The  decree  of  the  Lower  Appellate  Court  is  affirmed,  but  with- 
out costs,  no  one  appearing  for  the  respondents. — S.  W,  R. 
Vol.  VII,  page  1. 


'*  The  jvM  rtfprtttmtationU  exists  among  sons  because  they  are  all  members  of  the 
oo-parcenary  ;  but  daughters  are  not  members  of  the  co-parcenary.  They  have  no  right 
to  inherit,  if  there  be  male  members  of  an  undivid<«d  family,  they  are  only  entitled 
to  maintenance,  which  is  not  the  inheritance,  btit  a  charge  upon  it.  It  is  conceived, 
therefore,  that  this  case  cannot  be  supported.  Entirely  op{)osed  to  this  ruling  is  the  pas- 
sage in  I,  W.  and  Buhl.,  p.  188,  and  MU  Ramdan  v.  Bdtary  J^il,  I,  N.  W.  l»r.  R. 
(Allahabad)  p.  114,  where  it  wns  held  that  a  deceaseil  daughter's  son  has  no  right  to 
inherit  bis  maternal  grandfather's  estate,  during  the  life  of  any  one  of  his  mother  a  > 
sistera.    2,  Macu.  p.  44." — Norton's  Leading  Cases,  Part  II,  pp.  517 — 621. 
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A  daughter  excludes  nephews,  bat  if  she  die  without  issue 
(male),  the  inheritance  will  go  not  to  her  husband,  but  to  her  father's 
nephew. — Ram-joy  Seed  v.  Tara-chand. — East's  Notes  0/  Cases, 
Case  No.  53.  Vide  Mori.  Dig.  Vol  II,  p.  79. 

The  Privy  Council  affirmed  the  principle  of  a  decision  of  a  Full 
Bench  of  the  High  Court  (9  Weekly  Reporter,  p.  503),  which  held 
that,  in  the  case  of  succession  by  a  reversionary  heir  after  the  death 
of  a  widow,  who  takes  inheritance  from  her  husband,  and  is  dispos- 
sessed, the  period  of  limitation  as  against  the  reversionary  heir,  in  the 
absence  of  fraud,  is  not  to  be  reckoned  from  the  time  when  he  suc- 
ceeds to  the  estate,  but  from  the  time  at  which  it  would  have  been 
reckoned  against  the  widow  if  she  had  lived  and  brought  the  suit. 

According  to  Hindti  law  the  right  once  vested  in  a  daughter 
by  inheritance  does  not  cease  until  her  death,  notwithstanding  she 
become  barren,  or  a  widow  who  has  not  borne  a  son.  Circumstances 
of  that  nature  do  not  destroy  a  heritable  right  which  has  once 
vested.  If*  two  sisters  upon  the  death  of  their  father,  together  con- 
stitute their  father's  heir,  then  upon  the  death  of  one  of  them  the 
property  which  descended  to  both  jointly,  survives  to  the  other  whose 

*  The  conditional  conjunction  "  If'  used  in  the  beginning  of  this  sentence  is  not 
in  the  body  of  the  decision  from  which  the  above  abstract  ia  drawn.  That  part  of  the 
decision  of  which  the  above  is  the  marginal  note  runs  thus : — **  In  the  case  of  Void^ 
Nath  Sett  ▼.  Doorga  Chum  Bottuk,  the  High  Court  of  Bengal,  original  jurisdiction,  decided 
on  the  28th  of  February  1865,  it  was  held  by  Mr.  Justice  Morgan  after  consulting  Mr. 
Justice  Shumbhoo  Nauth  Pundit,  a  learned  Uindti  Lawyer,  that  in  a  case  where  two 
Hindti  daughters  succeeded,  by  inheritance,  to  their  father's  estate,  and  one  of  them 
died  leaving  her  sister  who  had  then  become  a  childless  widow,  the  property  survived 
to  her  sister,  because,  like  widows,  the  two  daughters  collectively  were,  in  a  \egal  senses 
one  heir  to  their  father. —  Vyavasthd  DdrpanOf  by  Shama  Chum  Sircar  (Octavo  Ed., 
page  170).  Their  Lordships  are  of  opinion  that  the  last-mentioned  decision  was  correot, 
and  that  upon  principle,  as  well  as  upon  authority,  the  estates,  upon  the  death  of  , 
Saroda  Moyee,  survived  to  (her  sister)  Nittokally,  though  she  would,  at  that  time,  have 
been  incompetent  to  take  by  inheritance  from  her  father."  So  the  word  '*  ii,'*  which 
alters  the  sense  of  the  original,  must  have  been  inadvertently  used  in  the  original. 

Some  other  important  parts  of  the  above-mentioned  decision  are  as  follows  : — 

"  There  is  a  great  analogy  between  the  case  of  widows  and  that  of  daughters  tak- 
ing by  inheritance,  though  the  pretention  of  daughters  is  inferior  to  that  of  widows.** 

"  In  the  case  of  widows,  it  has  been  held  by  the  Judicial  Committee  (See  Bkugwam 
Deen  iJoUy  v.  Myna  Bai.  11  Moore  3  Indian  Appeals,  487.  <inte,  p.  278)  that  the  estate 
of  two  widows,  who  take  their  husband's  property  by  inheritance,  is  one  estate.  '  The 
right  of  survivorship,'  it  is  there  said,  is  so  strong,  that  the  survivor  takes  the  whole 
property,  to  the  exclusion  even  of  daughters  of  the  deceased  widow." 

"  In  the  case  of  SrimuUu  MuUn  Vezia  Bagunada  Rani  v.  Dora  Singay  Tevan,  6  Madras 
High  Court  Reports,  310  {vide  infra)  it  was  held,  that  daughters,  to  whom  aa  a  claaa 
paternal  property  descends,  take  a  joint  interest,  with  rights  of  survivorship." 

"  The  former  case  had  reference  to  property  in  Benares,  and  the  Utter  to  pro- 
perty in  Southern  India." 

"  It  is  clear  that  an  admission,  or  even  confession  of  judgment^  by  <Hie  of  Bevanl 
defendants  in  a  suit^  is  no  evidence  against  another  defendant." 
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right  of  survivorship  previously  acquired  by  inheritance  is  not  des- 
troyed by  her  disqualification  to  inherit  at  that  time  by  reason  of  her 
being  a  childless  widow.* 

An  admission  of  a  fact  on  the  pleadings  by  implication  is  not 
an  admission  for  any  other  purpose  than  that  of  the  particular 
issue,  and  is  not  tantamount  to  proof  of  the  fact. — Amrito  Loll 
Base  and  others  v.  Bcjonee-kant  Milter  and  another. — Privy  Coun- 
ca    &  W.  Rep.  Vol.  XXIII,  p.  214. 


Calcutta,  H.  C.  A.— The  Ist  of  September,  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,  Chief  Justice,  and 

Hon'ble  W.  Ainslie,  Judge. 

Chotat  Lall,  (one  of  the  Defendants^)  Appellant, 

versus 
Chunnoo  Lall  and  another^  (Plaintiffs,)  Respondents. 

Property  inherited  by  a  Hiodii  female  from  her  father  does  not,  under  the  ICitiSkshar^ 
law,  descend,  on  her  death,  to  her  heirs,  but  reverts  to  the  nearest  heirs  of  her  father. 

Couch,  C  J. : — The  plaintiffs  in  this  suit  are  the  grandsons  of 
Thakoor  Dass,  who  was  admitted  to  be  a  native  of  the  North- 
Western  Provinces^  and  had  come  down  to  Calcutta  and  acquired 
the  property  which  is  in  dispute.  He  died  in  Calcutta  in  February 
1860  intestate,  and  without  having  relinquished  the  law  of  his  birth- 
place. He  left  a  daughter,  Luckhee  Bibee,  who  was  five  years  old 
at  the  time  of  his  deaths  and  subsequently  intermarried  with  the 
defendant  Chotay  Lallj  and  died  in  September  1872  without  issue. 
fie  also  left  a  brother's  son  named  Inder  Chand,  who  died  in  May 
1871,  intestate,  leaving  the  plaintiffs  his  only  sons  and  heirs.  Mr. 
Justice  Pontifex,  by  whom  the  case  was  heard,  held  that  the  estate 
which  the  daughter  Luckhee  Bibee  took  on  the  death   of  her  father 

*  There  being,  in  this  respect,  no  dififeronce  between  the  Hindd  law  as  current  in 
Bengal  and  that  current  in  the  other  schools,  the  above  decision  is  equally  applicable 
to  such  cases  of  any  part  of  India.  Nevertheless  as  the  said  decision  has  been  passed 
in  a  Bengal  case,  so  its  abstract  is  given  here  and  the  main  part  of  it  is  reserved  for  the 
Vyavaslhd  Darpana, 
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was  only  a  qualified  one,  and  that  on  her  death  the  plaintiffs,  as  heirs 
of  her  father,  became  entitled  to  the  property  in  dispute.  And 
upon  the  case  being  sent  back  by  me  and  Mr.  Justice  MacphersoDj 
before  whom  it  came  in  the  first  instance,  to  try  the  issues  which 
had  been  raised,  the  first  of  which  was,  was  Thakoor  Bass  a  Jain  ? 
and  the  second,  if  so,  what  is  the  law  of  succession  applicable  to 
Jains?  The  learned  Judge  found  that  the  case  should  be  decided  ac- 
cording to  the  law  of  the  North-Westeru  Provinces.  We  have,  there- 
fore, to  determine  whether,  according  to  that  law,  the  decision  of  the 
learned  Judge  is  right. 

The  first  authority  on  the  subject  that  I  am  aware  of  is  in  the 
fourth  volume  of  the  Select  Reports,  p.  330,*  in  which  it  was  held 
that  by  the  Hindi  law  ( it  being  a  case  from  Beliar  )  a  daughter  had 
no  power  to  alienate  by  gift  her  ancestral  property  to  the  detriment  of 
the  other  heirs  of  her  father.  The  reply  of  the  Hindti  Law  Ofiicers 
of  the  Court,  who  were  asked  to  declare,  according  to  the  Miihila 
and  Western  Schools  of  law,  *  whether  Gyan  Koonwur  (the  daughter) 
was  competent  to  bestow  the  estate  in  gift  on  Joya  Koonwur ;  and, 
if  not,  who  was  entitled  to  the  estate  on  her  decease,'  ( which  is 
the  very  question  in  this  case)  was :  "  When  a  person  dies,  leaving  no 
male  issue,  the  widow  who  succeeds  to  his  estate  has  no  right  to  alie- 
nate any  part  of  it,  except  for  religious  purposes ;  and,  therefore,  the 
daughter,  whose  right  of  inheritance  is  weaker,  that  is,  who  only 
succeeds  on  the  failure  of  the  widow  d  fortiori  can  have  no  such  right. 
Now  it  appears  from  the  decree  of  the  Sudder  Dewany  Adawlut, 
dated  6th  of  October  1814,  ( this  is  the  part  which  applies  parti- 
cularly to  the  present  case  )  '  that  the  property  in  question  is  ances- 
tral, and  not  Gyan  Koonwur's  peculiar  property  ( 5/ri-<iAuH, )  and 
also  it  seems  from  the  deed  of  gift  that  such  gift  was  not  made  for 
religious  purposes.  According,  therefore,  to  the  laws  as  current  both 
in  Mitliilah  and  the  West,  the  deed  is  invalid;  such  being  the  case, 
the  property  will  go,  after  her  death,  to  the  nearest  heir  of  her 
father,  Kehur  Singh,  then  living.  For,  as  in  the  case  of  the  widow, 
the  property  goes,  on  her  decease,  not  t6  her  heir,  but  to  the  nearest 
heir  of  her  husband  who  may  be  then  living,  so  the  same  rule  is  to 
be  observed  d  fortiori  as  regards  the  daughter. 

•  See  ante,  i>.  424. 
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The  next  decision  on  the  subject  is  in  the  6th  volame  of  the 
Select  Reports,  p.  30J,  in  a  suit  relating  to  the  same  property.  It 
was  held  that  the^e  being  a  sister's  son's  son  and  a  daughter,  the 
former  succeeded,  and  that  per  capita  and  not  per  stirpes. 

The  Court  in  their  remark  say:  ''There  is  no  doubt  that  the 
Mster's  son's  sons  were  very  distant  indeed  in  the  order  of  suc- 
cession, and  in  fact  are  not  included  among  the  heirs  by  almost 
the  whole  of  the  Hindti  legal  authorities.  As,  however,  under  no 
circumstances  can  the  (daughter's)  daughter  succeed  to  ancestral  pro- 
perty inherited  by  her  mother,  the  Court  considered,  under  the  Vya^ 
vasthds  of  the  pundits,  that  the  pkintiflT^s  had  the  better  riglit  to 
the  estate  of  Kehur  Singh  the  common  ancestor  of  the  parties."* 

We  have  next  a  decision  of  the  Sudder  Court,  reported  in  the 
decisions  of  1862,  at  page  190 ;  where  it  was  held  that  the  estate  of^ 
a  fiindti  proprietor  having  devolved  on  his  three  daughters  qualified 
to  succeed  him,  they  held  the  property  during  life-time  only,  and 
not  as  their  Stri-dhun ;  that  so  long  as  any  one  of  the  daughters 
survived,  no  daughter's  son  could  inherit ;  and  that  as  no  son  surviv- 
ed when  all  the  three  daughters  died,  the  plaintiff,  as  heir  of  the 
deceased  proprietor,  succeeds  to  the  estate. 

The  decision  in  this  case  appears  to  have  been  founded  upon 
a  passage  in  Sir  William  Macnagh  ten's  work,  page  23,  where  he 
says :  *'  But  though  the  schools  differ  on  these  points,  they  concur 
in  opinion  as  to  the  manner  in  which  such  property  devolves  on  the 
daughter's  death,  in  default  of  issue  male.  According  to  the  law  as 
received  in  Benares  and  elsewhere,  it  does  not  go,  as  her  Strv-dhun,  to 
her  husband  or  other  heir ;  and  according  to  the  law  of  Bengal  also, 
it  reverts  to  her  father's  heirs." 

The  two  decisions  in  the  North- Western  Provinces, — reported, 
one  in  the  2nd  volume  of  the  Agra  High  Court  Reports,  page  166, 
and. the  other  in  the  1st  volume  of  the  Allahabad  Reports,  page  114, 
— do  not  seem  to  me  to  be  in  point  on  this  question ;  but  in  volume 
3  of  the  Weekly  Reporter,  page  140,  we  have  a  decision  of  this  Court 
in  the  case  of  a  mother  inheriting  from  her  son.  The  learned 
Judges  held  that,  on  the  death  of  the  mother,  the  property  went  to 


*  This  finding  seems  to  be  incorrect,  aa  under  no  oircumstance  can  a  sister's  son's 
son  inherit  according  to  Hiudii  law. 
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the  heirs  of  the  son,  and  they  said  that  the  rale  was  the  same  in 
the  case  of  a  womaa  inheriting  from  her  father. 

More  recently  there  are  two  decisions  in  this  Court,  one  of  them 
by  Mr.  Justice  Phear  and  Mr.  Justice  Ainslie,  and  another  by  Mr. 
Justice  Phear  and  Mr.  Justice  Morris, — the  first  in  20  W.  R.,  102,4^ 
and  the  second  in  22,  W.  B.  54,  in  which  the  same  law  is  laid  down. 

In  the  High  Court  at  Madras  the  same  question,  as  we  have 
before  us,  rose  in  a  case  in  6  Madras  High  Court  Reports,  SlO.f  There 
the  Chief  Justice  and  Mr.  Justice  Hollo  way  held  that  the  daughters 
of  the  first  defendant,  that  is,  the  person  who  had  inherited  from  her 
father,  (the  suit  being  brought  in  her  life-time  for  a  declaration 
of  title)  were  not  her  rightful  successors  to  the  zemindaree,  and  that 
the  plaintiff,  as  the  eldest  grandson  of  the  iatimrar  zemindar,  was 
entitled  to  be,  preferably  to  the  second  defendant,  declared  rever- 
sionary heir  to  the  zemindaree  on  the  death  cff  the  first  defendant. 
Sir  CoUey  Scotland,  the  Chief  Justice,  said, — 

*'  With  reference  to  the  second  question  raised  by  the  appellant's 
objection  to  the  declaration  of  the  plaintiff's  right,  whether  the 
zemindary  is  the  Sttn^dhunum  property  of  the  first  defendant, 
I  need  not  add  anything,  as  my  conclusion  on  the  first  question  ia 
obviously  decisive  of  it.  But  I  ought  perhaps  to  say  with 
reference  to  the  arguments  ( contradictory  to  those  on  the  first 
question  )  advanced  on  behalf  of  the  appellants,  that  the  authorities 
do  not,  I  think,  present  any  ground  for  them.  There  are  some  texts 
and  comments  recognizing  as  Stri-dhunum  paternal  property 
devolving  on  a  daughter,  but  they  appear  to  me  to  relate  only  to  an 
appointed  daughter,  who  was  declared  to  become  by  the  appointment 
the  third  description  of  son.  .  .  .  The  fundamental  principle  of  the 
law  of  succession,  too,  is  adverse  to  the  contention  of  the  appellants, 
for,  if  paternal  property  passing  to  daughter  were  to  become  her  Stri- 
dhunum,  the  succession  would  pass  away  from  those  who  were  the 
nearest  heirs  by  virtue  of  their  capacity  to  offer  oblations  to  the  last 

male  owner." 

Mr.  Justice  HoUoway  rested  his  judgments  upon  the  same 
ground.  Towards  the  end  of  it  he  said  :  "  On  the  question  whether 
property  coming  to  woman  by   inheritance  is  Stri-dhunum  or  not. 


•  See  antCy  p,  427. 
t  The  firdt  case  in  the  followina;  section.  2<  «• 
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I  do  not  coDsider  it  of  the  least  coDseqnenee  for  the  decision  of 
this  case  to  determine.  By  calling  it  Sirirdhunura,  we  should  not 
be  in  the  least  assisted  to  the  solution  of  the  order  of  its  transmis- 
sion, for  the  various  sorts  of  StrirdJmnum  are  transmitted  in  very 
various  ways.  I  will  shortly  sum  up  the  grounds  upon  which  I 
come  to  the  conclusion  that  the  decree  of  the  Civil  Judge  ought 
to  be  affirmed/'    The  learned  Judge  then  states  the  grounds  to  be : 

*'l.  The  principle  of  the  law  is  to  determine  the  descent  by 
the  nearness  or  remoteness  of  connection  with  the  offering ;  there  is 
no  taking  by  or  through  or  by  virtue  of  any  individual ;  the  only  effect 
of  relationship  is  to  connect  with  that  offering ;  the  very  name  Sapinda 
is  the  clearest  etymological  proof  of  the  predominant  notion. 

"  2  That  this  principle  is  the  reason  for  the  daughters  taking 
at  all 

"  3.  The  principle  of  the  law  is  the  only  safe  ground  for  de- 
ducing a  rule  of  descent.'' 

As  far  as  the  law  in  that  part  of  India  is  the  same  as  in  the 
Korth- Western  Provinces,  this  is  an  express  authority  upon  the  ques- 
tion before  us. 

On  the  other  handj  there  are  certain  cases  in  the  High  Court 
at  Bombay  which  were  relied  upon  as  being  opposed  to  the  doctrine 
which  appears  to  have  been  consistently  held  both  by  this  Court 
and  the  High  Court  at  Madras.  One  of  them  is  in  1  Bombay 
High  Court  Reports^  130,  and  is  known  by  the  name  of  Devkuvar- 
bai's  case.  It  appears  to  have  been  there  laid  down  by  the  Supreme 
Court  at  Bombay  that  a  widow  is  entitled  to  the  movable  property 
absolutely,  and  to  the  immovable  property  for  life, — and  subject  to 
the  widow's  interest,  the  movable^  property  descends  to  the  daugh- 
ters absolutely. 

It  appears  from  the  judgment  of  the  Chief  Justice  Sir  Mathew 
Sausse  and  Sir  Joseph  Arnould,  in  VinayaJc  Anandr-rao  v.  Luckshmir 
bai  in  the  same  volume^  page  117,  that  this  decision  was  based  midnly 
on  the  authority  of  May&kha — an  authority  in  that  part  of  India. 
The  judgment  in  the  latter  case,  which  seems  to  have  been  written 
by  Sir  Mathew  Sausse  to  be  forwarded  to  the  Privy  Council,  con- 
tains this  passage,  page  124 :    '^  In  Devkuvar-bid's  case,  this  Court 

*  This  ahould  be  "  immovable,"  see  the  body  of  tbia  deciBion. 
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in  1859  held  that  the  wiUow  of  an  iotestate,  childless,  and  separated 
brother  takes  the  movable  property  absolutely,  aud  the  immovable 
for  life  only,  with  remainder  to  the  heirs  of  the  intestate.  That  deci* 
sion  was  very  much  based  upon  the  principle  of  allowing  the  law 
of  usage  to  control  the  letter  of  that  portion  of  the  written  law  which 
was  in  favor  of  the  widow.  In  the  Mitakshard  on  inheritance  ( Cha. 
II.  Sec.  I, )  entitled  '  Right  of  the  widow  to  inherit  the  estate  of 
one  who  leaves  no  male  issue/  the  commentator,  after  declaring  the 
order  of  succession  (  see  para.  2, )  in  words  quoted  from  TdjiuwaUcya, 
and  after  discussing  various  interpretations  and  opinions,  states  the 
conclusion  ( para.  39 )  as  follows.  The  learned  Chief  Justice  then 
quotes  the  passage.  He  is  speaking  of  his  own  judgment  in  the 
former  case^  and  says  that  he  based  it  on  the  authority  of  the 
MayHkha. 

The  next  case  at  Bombay  is  Naval-ram  At  ma-ram  v.  Nund-kisJior 
Shiv-narayan,  1,  Bombay  High  Court  Reports,  209  ( a^ite  4i2S), 
There  three  of  the  learned  Judges  of  that  Court  held  that  according 
to  the  Hindii  law  of  inheritance  as  received  in  the  Bombay  Presi- 
dency! immovable  property  inherited  by  a  married  woman  from  her 
father,  whether  or  not  it  be  strictly  entitled  to  the  name  of  Stri-dhun, 
descends  on  her  death  to  her  own  heirs,  and  not  to  her  father's  des- 
cendants; and  that  an  inheritance  descending  on  a  married  woman 
from  her  father  classes  as  Stri-dJiun  and  descends  accoi-dingly.  It  is 
to  be  remarked  upon  this  decision  that  the  learned  Judges  considered 
the  text  of  Manu  and  the  opinions  of  the  commentators  and  other 
authorities  on  Hindu  Law,  but  they  do  not  appear  to.  have  been 
aware  of  (  at  least  they  do  not  notice  )  any  of  the  decisions  of  the 
Courts  on  this  side  of  India  on  the  subject,  and  in  considering  whe- 
ther we  should  treat  this  case  as  an  authority,  this  is  very  material. 
We  may  fairly  say  that  a  judgment  of  another  High  Court  in  which 
no  notice  was  taken  of  the  decisions  of  this  Court  upon  the  point 
ought  not  to  receive  the  same  respect  from  us  as  it  would  receive  if 
the  learned  Judges  had  considered  the  decisions  on  this  side  of  India. 
The  next  case  is  in  6  Bombay  High  Court  Reports,  o.  j.,  page 
1,  in  which  Sir  Joseph  Arnould,  who  was  one  of  the  Judges  in 
the  former  case,  sat  alone.*    He  held  that  the  property  acquired  by 


*  To  be  found  among  the  cases  relative  to  •i8ter*s  succession,  q.  v. 
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a  married  woman  by  inheritance,  with  the  exception  of  property- 
inherited  by  a  widow  from  her  husband^  classes  as  Stri-dhan,  and 
descends  accordingly.  He  appears  to  have  held  this  upon  the 
authority  of  Vinayak  Anand-rav  v.  Lukhsmi-bai.  He  says  :  *'  Mr. 
Marriott's  position  that>  upon  the  estate  vesting  in  Luckshmi,  as 
sister  of  Vithal,  her  son  Ramji  Krishnaji  and  his  son  Mahadeo  Ramji 
thereupon  became  joinUy  interested  therein  as  co-partners  with 
Luckshmi,  must,  in  my  opinion^  be  regarded  as  untenable :  it  seems 
opposed  to  the  principles  established  in  HindA  law  regarding  property 
coming  by  inheritance  to  woman,  and  inconsistent  with  the  position 
already  adverted  to  as  established  by  the  case  of  Vinayak  Anand- 
rav  V.  Luckhsmi'bai  that  the  sister  takes  absolutely.*'  But  the 
learned  Judge  proceeds  to  notice  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  and  the  text  of  Cdtdy%na,  and  allows 
that  in  the  case  of  inheritance  by  a  widow  from  a  husband,  the  rule 
laid  down  in  the  M.it&kshar&  does  not  apply.  So  far  he  departs  from 
what  had  been  previously  decided,  and  it  will  be  seen  that  in  this  he 
diiFers  from  the  judgment,  I  am  about  to  notice,  of  Mr.  Justice  West, 
who  gives  as  his  opinion  that  the  passage  in  the  Mit^kshard  applies 
to  the  case  of  a  widow  inheriting  from  her  husband  just  as  much 
as  to  that  of  a  daughter  inheriting  from  her  father.  The  case  is 
reported  in  8  Bombay  High  Court  Reports,  244,  o.  c.  j.,  Vejia 
JRangam  and  another  v.  Lakshuman  and  another. 

Now  the  decision  in  that  case  is  founded  upon  the  MayHkha. 
The  Chief  Justice  says:  "The  question  of  Hindi  law  arising  from 
these  facts  is  a  difKcult  one,  but  looking  (as  I  think  we  are  in  this 
island  bound  to  do)  to  the  MayHkha,  for  the  law  to  regulate  this 
case,  Tharaa-bai  must  be  regarded  as  the  legal  representative  of 
Yesu-bai  in  respect  of  the  property  in  question  in  this  suit,  and 
not  the  plaintiffs."  And  Mr.  Justice  West  says:  "  We  must  fall 
back  either  on  the  MayHkha,  which  is  equally  inconsistent  with  a 
current  of  decisions  derived  from  the  analogies  of  the  Bengal  Law^ 
or  else  on  the  Bengal  Law  itself."  But  the  learned  Judge  took 
the  opportunity  of  this  case  coining  before  him  to  discuss  at  con- 
siderable length  and  with  much  ability  the  meaning  of  the  passage 
in  the  Mit£kshard,  and  to  comment  upon  the  authorities.  He,  too, 
does  not  appear  to  have  noticed  any  of  the  decisions  on  this  side 
of  India.     He  lays  down  that  the  Mit£kshai&,  includes  in  sti^i-dhyLn 

Vol.  IL  SQ 
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all  property  acquired  by  women  by  inheritaDce^ — which  is  contrary, 
as  I  have  already  said,  to  what  had  been  laid  down  by  Sir  Joseph 
Arnould  in  the  case  in  6  Bombay  High  Court  Reports,  and  contrary 
also  to  the  decision  of  the  Privy  Council  in  Bhugwan  Dun  Doobey 
V.  Mynorbai,  11  Moore's  Indian  Appeals,  p.  487.* 

Certainly,  when  we  have  the  various  decisions  of  the  Sudder 
Court  here  upon  the  law  which  is  applicable  in  this  suit  and  the 
decision  of  the  High  Court  at  Madras  upon  a  similar  law,  in  which 
no  substantial  difference  can  be  pointed  out  with  reference  to  this 
question,  we  ought  not  to  unsettle  the  law  which  appears  to  have 
been  received  on  this  side  of  India  for  the  last  fifty  years,  on  account 
of  the  opinion  of  a  Judge  of  the  High  Court  at  Bombay,  however 
learned  he  may  be.  The  consequences  at  the  present  time  would 
be  most  serious.  Courts  ought,  always,  to  bear  in  mind  that  it  is 
no  light  matter  to  reverse  a  series  of  decisions  which  must  have 
been  acted  upon  for  many  years,  and  have  been  regarded  as  declar- 
ing what  was  the  law. 

It  appears  to  me  that  the  conclusion  which  Mr.  Justice  Pontifex 
arrived  at  in  this  case  is  the  right  one,  and  that  his  decision  ought 
to  be  affirmed.— S.  W.  U.  VoL  XXII,  pp.  496  and  503—506. 

Held  that  a  daughter  can  claim  a  declaration  of  her  rights  in 
paternal  estates  during  the  life-time  of  her  mother. — Jeewan  Ram 
v.  Mu88umviat  Roonia. — Agra  Rep.  Vol.  I,  a.  c.  page  240. 

A  daughter  without  issue  is  not  entitled,  during  the  life-time 
of  the  widow,  to  sde  for  the  recovery  of  a  debt  due  to  the  estate 
of  her  deceased  father,  nor  is  she  entitled  to  a  declaratory  decree. — 
Lukkhee  Navain  Ghose,  guardian  and  manager  of  his  minor  wife 
Koosoovi  Kaminee  Daasy,  pauper,  v.  Si'ee-nath  Koondoo  and  others. 
— S.  W.  Kep.  XXIV,  p.  226. 

Suit  by  a  Hindti  daughter,  for  herself  and  as  guardian  of  her 
minor  son,  to  recover  possession  of  her  deceased  father's  separate 
estate.  The  legal  representatives  of  the  estate  were,  first,  the  de- 
ceased's widow,  and  after  her  the  plaintiff  and  her  son.     The  widow 

not  only  failed  to  occupy  and  manage  the  estate,  but  in  collusion  with 

■  —  ■ —      -- 

•  9  W.  R.,  P.  C,  23  '^--ante,  p.  278. 
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the  other  defendants  claiming  under  a  hostile  title,  abandoned  her 
rights,  alleging  that  her  husband  was  not  separate,  but  a  member 
of  a  joint  family,  and  left  the  hostile  holders  undisturbed.  To 
preserve  the  separate  estate  from  becoming  extinguished  by  the 
operation  of  the  law  of  limitation  it  was  necessary  to  remove  the 
adverse  ocoupants  and  to  place  the  estate  in  the  possession  of  some 
person  to  be  appointed  to  represent  it ;  and  as  the  widow  (the  l^;al 
representative)  never  was  in  possession  and  did  not  ask  for  it,  but . 
repudiated  all  claim  to  it,  it  was  held  that  no  one  had  a  better  right 
to  the  possession  than  the  plaintiff,  and  possession  was  accordingly 
decreed  to  her  as  manager  during  the  widow^s  life-time. — Ounneeh 
Dutt  V.  Mvsmmmat  Muttu  Kooer.—S.  W.  R.  Vol  XVII,  c.  r.p.  II. 

Privy  ComiciL,— The  27th,  28th,  29th  and  SOth  of  April, 

30th  of  May  and  let  cf  June  1863. 

« 

Eatatama  Nachisb,  Appellant, 

And 
Sbimut  Rajah  Mootoo  Yijota  Ragu-nadha  Bodha  Oooboo  Sawmt 

Pabia  Odaya  Tavxb. 

The  zemindary  of  Skiva-gunga  in  Madras  is  in  the  nature  of  a 
principality,  impartible,  and  capable  of  enjoyment  by  only  one  mem- 
ber of  the  family  at  a  time. 

By  the  law  of  inheritance  prevailing  in  Madras,  and  through- 
out the  Southern  parts  ^  of  India,  separately  acquired  estate  descends 
to  a  widow^  in  default  of  male  issue  of  the  deceased  husband. 

In  a  united  Hindii  family  where  there  is  ancestral  property^ 
and  one  of  the  members  of  the  family  acquires  separate  estate,  on 
the  death  of  that  member  such  separate  acquired  estate  does  not 
fall  in  to  the  common  stock,  but  descends  to  the  male  issue,  if  any, 
of  the  acquirer,  or  in  default,  to  his  daughters. 

Where  property  belonging  in  cooMnon  to  a  united  Hind(i  fiEunily 
has  been  divided,  the  share  of  a  deceased  member  of  the  family  goes 
in  the  general  course  of  descent  to  separate  acquired  property ;  but 
if  there  is  a  co-parcenership  between  the  different  members  of  the 
united  family,  survivorship  follows. 

Upon  the  principle  of  survivorship,  the  right  of  the  co-partners 
in  the  undivided  estate  overrides  the  widow's  succession ;  but  with 
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respect  to  self-acquired  property  of  a  member  of  the  united  family, 
the  other  members  of  the  family  have  neither  community  of  interest 
nor  unity  of  possession^  therefore/  the  foundation  of  the  right  to  take 
by  survivorship  fails. 

A  decree  in  a  suit  by  A,  against  B,  claiming^  as  widow,  to  suo- 
ceed  to  her  husband's  estate,  in  preference  to  B,  his  nephew,  on  the 
ground  of  the  family  being  divided^  held  not  to  operate  as  res 
judicata,  or  capable  of  being  pleaded  in  bar  to  a  suit  by  C, .  a 
daughter,  claiming  to  succeed  to  her  father's  estate,  on  A's  death, 
on  the  ground  that  the  property  was  self-acquired  by  her  father.'!^ 
Moore's  India  Appeals^  Vol.  IX,  page  539. 


Admitted  Legal  Opinions, 

A  daughter  cannot  claim   succession  while  her  mother  lives. 
Unless  the  mother  do  some  act  tending  to  defeat  her  x\^t.^'>»*j3L^^^4r^ 


liarried  daughters  succeed  to  equal  portions  of  an  estate  which  had  devolved  on  their 
mother  at  the  death  of  their  father  by  reason  of  there  being  no  male  issue. 

JR.  If  a  person,  being  destitute  of  male  issue,  and  living  apart 
from  his  brothers,  die,  leaving  two  daughters  and  a  widow  ;  in  the 
first  instance,  the  widow  succeeds,  and  on  her  death  the  daughters 
are  equally  entitled  to  the  inheritance  ;  consequently^  while  the 
proprietor's  two  daughters  are  livings  the  widow  cannot  give  her 
husband's  whole  immovable  property  to  her  second  daughter's  hus- 
1)and  without  the  sanction  of  her  eldest  daughter^  but  she  might 
have  made  a  donation  of  the  movable  property.  The  gift  of  the 
immovable  estate  made  by  the  widow  is  illegal.  On  her  death, 
her  two  daughters  will  equally  share  their  paternal  landed  estate. 
This  opinion  is  conformable  to  the  Mitdkshard  and  Vyavahd^^a 
McLy&kha. 

*  The  purport  of  the  above  dedsivi  is  thus  explained  by  the  Lords  of  the  Privy 
Council  in  their  judgment  passed  in  the  case  of  Rajah  Suraneny  Venkata  Gopala 
Kursimha  Row  Bahadur  versus  Rajah  Suraneny  Lakshmi  Venkama  Row.  **  The  Shiva- 
gunga  case  was  this — '  the  family  was  shown  to  be  undivided,  but  the  impartible 
semindary  was  shown  conclusively  to  have  been  the  separate  acquisition  of  the  person 
whos^  eueoeysion  was  the  subject  of  dispute.  The  ruling  of  this  Court  was  that  in 
that  case  the  zemindary  should  follow  the  course  of  'succession  as  to  separate  property 
although  the  family  was  undivided ;  but  if  that  semindary  had  been  shown  to  have  been 
an  ancestral  aemindary  as  in  this  case,  the  judgment  of  the  Board  would  no  doubt  have 
been  the  ot^er  way.^"— Sutherboid**  Weekly  Bep<nrter,  VoL  XII.  p.  a  p*  40.  (See 
the  Book  on  Partition.) 
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Auihorities. 

Ydjnyawalhya : — ''  The  wife  and  the  daughters/'*  &c. 

Virhai  Vishnu: — **The  wealth  of  him  who  leaves  no  male 
issue,  goes  to  his  wife ;  on  failure  of  her,  it  devolves  on  daughters.'' 

Kdtydyana : — "  Let  the  widow  succeed  to  her  husband's  wealth, 
provided  she  be  chaste ;  and,  in  default  of  her,  the  daughter  in- 
herits." 

VHhaspati : — "  Let  the  wife  of  a  deceased  man,  who  left  no 
male  issue,  take  his  share.  The  wife  is  pronounced  successor  to  the 
wealth  of  her  husband ;  and  in  her  default,  the  daughter.  As  a 
son,  80  does  a  daughter  of  a  man,  proceed  from  his  several  limbs. 
How  then  should  any  other  person  take  her  father's  wealth  ?'' 

"  The  daughters  share  the  residoe  of  their  mother's  property, 
after  payment  of  her  debts."t 

''  By  favor  of  the  father,  clothes  and  ornaments  are  used,  but 
immovable  property  may  not  be  consumed,  even  with  the  fatherlEi 
indulgence.'' 

"  The  father  is  master  of  the  gems,  pearls,  and  corals,  and  of 
all  ( other  movable  property : )  but  neither  the  father  nor  the  grand- 
father is  so  of  the  whole  immovable  estate." 

"  Though  immovables  or  bipeds  have  been  acquired  by  a  man 
himself,  a  gift  or  sale  of  them  should  not  be  noade  without  conven- 
ing all  the  sons.'' 

"  They  who  are  bom,  and  they  who  are  yet  unbegotten,  and 
they  who  are  still  in  the  womb,  require  the  means  of  support :  no 
gift  or  sale  should  therefore  be  made." 

Bareilly  Court  of  Appeal,  May  18^/i,  1820. — Macn.  H.  L. 
Vol.  II,  Chap.  I,  Sec.  iii,  Case  2. 

A  maiden  excludes  all  married  dangbtersw 

Q.  A  landed  proprietor  dies,  leaving  two  married  daughters,  and 
one  unmarried.  Of  tlie  two  married  daughters,  one  files  a  plaint  in  a 
Court  of  Justice,  claiming  a  third  of  the  estate  left  by  her  father. 
In  this  case,  who  is  entitled  to  the  succession?  Can  a  married 
daughter  sue  for  partition,  where  there  is  a  maiden  daughter  living  ? 


Ddya-hhdgoy  page  160 ;— Mitdkshani  page  324. 
t  r^/iiyovalJtya.     Stc  MU,  p.  266. 
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R.  Of  tbe  daughters,  the  maiden  one  is,  in  the  first  place, 
heir  to  the  paternal  property,  by  reason  of  her  offering  the  funeral 
oblations  to  the  deceased  father,  to  the  entire  exclusion  of  all  tbe 
others. 

Authorities. 

The  text  of  Manu,  laid  down  in  the  Suddki-tattwa  and  other 
law  books :  ''  The  maiden  daughter  of  a  person  who  dies  leaving 
no  male  issue,  offers  the  funeral  cake  to  his  manes."* 

Accordingly,  where  there  are  married  and  unmarried  daughters, 
the  maiden  exclude  the  married  daughters  from  the  inheritance. 
To  this  effect  the  Ddya-bhaga  cites  the  text  of  Pardsara : — "  Let  a 
maiden  daughter  take  the  heritage  of  one  who  dies  leaving  no  male 
issue ;  or,  if  there  be  no  such  daughter,  a  married  one  shall  inherit" 
Manu: — "His  own  maiden  daughter,  born  in  holy  wedlock,  shall ^ 
like  a  son,   take  the  inheritance  of  him   who  dies  without  male 

issuc^t 

The  claim,  therefore,  of  the  married  daughter  is  inadmissible. 

City  of  Dacca,  Sth  January,  1817. — Macn.   H.  L.  VoL  II, 

Chap.  I,  Sec.  Ill,  Case  1. 


There  being  a  son  and  daughter  by  different  mothers,  and  the  son  being  insane  and 
dumb,  the  daughter  is  alone  entitled  to  the  succession. 

Q.  A  person  died,  leaving  a  son  and  a  daughter  by  different 
wives.  The  son  is  insane  and  dumb,  and  there  is  no  hope  of  his 
recovery.  In  this  case,  is  the  daughter  alone  entitled  to  succeed  to 
her  father's  property,  or  does  it  devolve  on  his  maternal  grandfather, 
subject  to  the  condition  of  his  maintaining  the  son? 

jR.  Under  the  circumstances  stated,  in  default  of  his  widow,  the 
daughter  of  the  deceased  is  alone  entitled  to  the  succession,  to  the 
exclusion  of  the  son.  The  son's  maternal  grandfather  has  no  legal 
claim  to  any  share  of  the  property,  subject  to  the  condition  stated, 
but  the  son  must  be  supplied  with  the  necessaries  of  life  by  his  half 
sister. 


*  This  is  not  a  text  of  ManUf  but  of  Jtkishya-sringci, 
t  This  is  not  a  text  of  Manu  but  of  Devaku 
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Autliorities. 

Manu : — "  Impotent  persous  and  outcasts,  persons  born  blind 
and  deaf,  madmen,  idiots,  tlie  dumb,  and  those  who  have  lost  a 
sense  or  a  limb,  are  excluded  from  a  share  of  tlie  heritage/' 

Devala : — "  On  the  death  of  a  father  or  other  owner  of  property, 
neither  an  impotent  man,  nor  a  person  afflicted  with  elephantiasis, 
nor  a  madman^  nor  an  idiot,  nor  one  born  blind,  nor  one  degraded 
for  sin,  nor  the  issue  of  a  degraded  man,  nor  a  hypocrite  or  im- 
poster,  shall  take  any  sliare  of  his  heritage.  For  such  men,  except 
those  degraded,  let  food  and  clothes  be  provided.^' 

Zillah  Burdivan,  July  Uoth,  1822.— Macn.  H.  L.  Vol.  II, 
Chap.  I,  Sec.  iii,  Case  3. 

An  unchaste  daughter  is  excluded  frctn  the  inheritance  and  the  property  will  escheat, 
if  there  be  no  other  heir. 

Q.  1.  Can  a  daughter  who  lives  in  a  state  of  prostitution  take 
her  parents'  property,  by  right  of  inheritance?-^ 

R.  1.  A  daughter  who  has  given  herself  up  to  prostitution, 
or  one  wlio  is  unchaste,  is  wholly  incompetent  to  inherit  the  pro- 
perty left  by  her  parents. 

Q.  2.  Supposing  that  there  be  no  other  legal  representative 
of  her  parents  than  the  unchaste  daughter,  in  this  case,  does  the  law 
admit  her  as  an  heir ;  if  not,  on  whom  will  the  property  devolve  ? 

jR.  2.  She  is  not  entitled  to  inherit  her  parents'  property, 
even  though  there  be  no  person  to  claim  the  inheritance.  The 
person  who  is  next  in  order  of  succession,  if  there  be  any  such, 
shall  inherit  from  her  parents ;  and  in  default  of  such  heir,  (the 
parents  not  being  of  the  Brahminical  class,)  their  property  will 
escheat  to  the  king.* 

Zillah  2i'Pergunnalis,  February  2Sth  1810. — Macn.    H.  L. 
Vol.  II,  Chap.  IV,  case  3. 

*  It  will  be  seen  from  the  above  specimens,  that  questions  connected  with  loss  of 
caste,  and  consequent  privation  of  the  right  of  inheritance,  are  not  by  any  means  fre- 
quently litigated.  I  do  not  recollect  having  met  with  any  others.  Were  ihwe  disqua- 
lifying provisions  indeed  rigidly  enforced,  it  may  be  apprehended  that  but  very  few 
individuals  would  be  found  competent  to  inherit  property,  as  there  is  ^hardly  an  oflTence 
in  jurisprudence,  or  a  disease  in  nosology,  that  may  not  be  comprehended  in  some  one 
or  other  of  the  classes. — Note  by  Sir  W.  Macnaghten. 
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SECTION    III. 

RELATIVE  TO  THE  SUCCESSION  OP  DAUGHTER'S  SON. 


Madras  H.  C.—The  27th  of  October  1871. 

Srimuttu  Muttu  Vizia  Ragunada  Rani  Kolundapuri  Na- 

CHiAR,  alias  Kattama  Nachiar,  Zamindarni  of 

Shiva-GUNGA  and  four  others,  appellants, 

versus 
Dara-singa  Tevar  alias  Valaba  Tevar,  Respondent 

The  plaintiflf,  as  the  eldest  surviving  male  represeDtative  of  the  Ittimrar  Zemindar  of 
Shiva-gunga,  sued  for  a  declaratory  decree  eatabliahing  his  right  to  succeed  to  the 
zemindary  upon  the  death  of  the  first  defendant ;  and  for  maintenance. 

Bdd  that  the  plain tiflf  had  a  right  to  institute  the  suit  The  daughters  of.  the  first 
defendant  were  not  her  rightful  successors  to  the  zemindary,  and  that  the  plaintiff, 
as  the  eldest  grandson  of  the  Ittimrar  Zemindar,  was  entitled  to  be,  preferably  to 
the  2nd  defendant^  declared  reversionary  heir  to  the  zemindary  on  the  death  of  the 
first  defendant. 

According  to  Hindii  law  when  the  sons  of  daughters  succeed  to  the  property  of  their 
grandfather,  they  take  by  direct  right  of  succession,  as  being  his  nearest  heirs,  like 
the  sapindcu  of  a  man  succeeding  to  his  property  on  the  death  of  his  widow,  but  per 
capites 

Unmarried  or  married  daughters,  on  whom  as  a  class  paternal  property  devolves,  take 
a  joint  life-interest  with  rights  of  survivorship.  The  estate  of  inheritance  passes  from 
their  father  to  the  sons  of  all  the  daughters  as  his  nearest  heirs  ;  and  on  the  death 
of  the  last  surviving  daughter  the  (  daughter's )  sons  take  the  property  equally. 

The  plaintiff  as  the  eldest  surviving  male  representative  of 
the  Istimrdr  zemindar  of  Shiva-gunga,  sought  for  a  declaratory 
decree  establishing  his  right  to  succeed  to  the  said  zemindary  as 
next  upon  the  death  of  the  first  defendant,  and  adjudging  her  to  pay 
him  Rs.  60,000  per  annum  for  maintenance,  and  further  declaring 
bis  right  to  immediate  possession  of  certain  apartments  in  the  palace 
of  the  zemindary,  which  belong  to  his  maternal  grandfather  and 
mother,  and  in  which  they  resided  during  their  life-time. 

The  plaint  alleged  that  the  first  defendant  was  put  into  posses- 
sion of  the  said  zemindary  by  virtue  of  the  decree*  of  Her  Majesty 
in  Council,  bearing  date  the  30th  of  November  1863,  as  the  sole 


*  In  Kattama  Nanchear  versus  the  Rajah  of  Skiva-gunga.    See  Sutherland's  Privy 
Council  Judgments,  page  520. 
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tarvividg  daughter  of  Gauri  Y^lava  Tevar,  otherwise  called  the 
fstimrar  zemindat;  th&tth^  3rd,  4th  aiid  5  th  defeDdants  (daughter^ 
bf  the  Ist  defendant )  were  childless  widows,  and  ( her  son )  the 
£iid  defendant,  a  minor  of  the  age  of  13  years ;  thdt  the  zemindary 
was  impartible,  and  capable  of  enjoyment  by  only  bnie  member  of 
the  family  at  a  time^  and  that  the  plaintiff^  aS  the  eldest  surviving 
grandson  of  the  zemindar  had  a  vested  right  to  it,  and  was  entitled 
to  the  succession  upon  tlie  death  of  the  first  defendant,  accordiiig 
to  Hindii  law^  ahd  customs  which  govern  the  succession  of  princi- 
palities or  the  said  principality ;  and  that  the  1st,  2nd,  3rd,  4th  &nd 
6th  defendants  and  others  had  cotnbined  t6  defraud  the  plaintiff  in 
respect  of  his  right  to  the  2eiiiindary,  &c. 

The  Civil  Judge  passed  the  following  decree  t — 
My  decree  is^  that  as  between   plaintiff  and  second   defendant 
(grandsons  of  the  first  d)3fendant's  father,)  plaintiff   be  declared 
sett  in  succession  to  the  Shiva-gunga  zemindairy  and  that  plaintiff's 
daim  to  maintenance  and  apartments  be  dismissed. 

The  Ist^  2nd^  3rd^  4thj  and  5th  defendants  appealed  to  the 
High  Court 

The  Court  delivered  the  following  Judgments : — 
Scotland,  C  J. — The  grounds  of  appeal  relied  upon  are — That 
the  plaintiff  could  not  maintain  the  suit  for  declaration  of  his  right 
to  be  the  next  successor.  But  if  the  suit  was  maintainable,  the 
decree  ought  to  have  declared  either  that  the  first  defendant's  son 
(2nd  defendant)  had  the  preferable  rights  or  that  the  zemindary 
was  strirdhun  property  of  the  first  defendant,  and  her  daughters 
(Srd^  4th  and  5th  defendants),  therefore  were  her  rightful  suc- 
tessors. 

There  is  happily  no  dispute  as  to  the  important  facts  of  the 
case.  Dara-singa  Tevar,  the  plaintiff,  is  the  eldest  surviving  son 
of  Vella  Nachiiar  the  only  daughter  of  the  Istimrar  zemindar  by  his 
fletiior  wife.  The  first  defendant,  the  zemindarni,  is  the  youngest  of 
his  two  daughters  by  his  third  wife.  He  had  also  a  daughter  by  his 
2nd  wife  and  another  by  his  6th  wife.  When  the  first  defendant 
obtaiiied  possession  of  the  zemindary  under  the  order^  of  Her 
Majesty  in  Council  establishing  the  right  of  the  daughters  of  the 

*  See  the  judgment  of  the  Privy  Council  in  Kattama  Naduar  v.  Rajah  of  Shivagaoga, 
Moor.  Ind.  App.  Vol.  IX,  p.  5Z9. 

Vol.  II.  57 
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Idvmrw  zemiiidoLT  to  succeed  to  the  zemindary  on  the  death  of  faia 
surviving  widow  Angamutu  Nadiiar,  she  was  the  only  survivor  of 
the  Istimrar-dar's  five  daughters. 

Before  Angamuttu's  death  the  first  defendant  was  twice  mar* 
riedy  and  it  is  admitted  on  both  sides  that  the  marriages  were  pro«* 
per  by  the  custom  of  the  Maravar  caste^  to  which  the  fiunily  be* 
longed,  and  were  both  valid.  The  3rd  defendant  is  the  only  child 
by  her  first  husband,  and  the  2ad,  4th  and  &th  defendants  are  her 
son  and  daughters  by  her  2nd  husband.  Both  her  husbands  are 
dead. 

I  am  of  opinion  that  the  first  ground  of  objection  cannot  be 
supported.  It  has  been  decided  by  this  Court  that  the  rule  of  the 
equity  Courts  in  England  is  not  applicable  to  declaratory  suits  here, 
and  it  is  now  settled  that  a  suit  praying  nothing  more  than  a  decla- 
ration of  title  is  maintainable  under  the  15th  Section  of  the  Code 
of  Civil  Procedure  although  no  consequential  relief  be  grantable 
upon  the  declaration,  if  a  ground  for  seeking  the  protection  of  such 
a  suit  is  shown  to  exist. 

Then  as  to  the  substantial  objection  to  the  declaration  made 
by  the  decree ;  the  question  to  be  considered  is,  whether,  when 
paternal  property  descends  to  the  survivors  or  survivor  of  several 
daughters,  the  sons  of  all  the  daughters,  or  only  the  son  or  sons  of 
the  daughter  or  daughters  in  whom  the  property  vested,  are^  or  is^ 
entitled  to  succeed  as  the  heir  or  heirs  of  their  grandfather. 

I  think  it  is  clear,  that  as  respects  the  reason  upon  which  the 
law  rests,  the  argument  on  behalf  of  the  appellant  is  supported  by 
the  weight  of  the  authoritative  texts  and  commentaries  of  the 
Benares  and  Bengal  schools ;  although  the  schools  differ^  perhaps  as 
to  the  extention  of  the  reason  to  the  barren,  and  sonless,  widows. 
See  Smriti'Chandrikd  ( Krishna  Swamy's  translation)  Chap.  XI, 
Sect  2,  SI.  10 ;  Ddya-kraTnaSangraha,  Chap.  I,  Sect  3,  Ddya-bkdga, 
Chap.  II,  Sect  2;  1.  Stra.  H.  L.  138.  In  Chap  II,  Sect  2,  of  the 
Mit&kshar&,  which  treats  of  the  right  of  daughters  to  inherit^  this 
reason  is  not  explicitly  declared,  but  it  is,  I  think,  implied. 

Consistently  with  this  reason  the  same  authorities  establish, 
I  think,  that  when  the  sons  of  daughters  succeed  to  the  property 
of  their  grandfather,  they  take  by  direct  right  of  succession  as  beiiq; 
his  nearest  heirs,  like  the  sapindaa  of  a  man  succeeding  to  his 
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property  oa  the  death  of  his  widow,  but  per  capita.  The  mle  of 
sueoes8ion  exists  as  laid  in  the  DdffChbhdga,  *'d  fortiori  in  the  case 
of  the  daughter  and  grandson  whose  pretentions  are  inferior  to  the 
wife's"  ( See  the  Modkavfya  commentary  by  Mr.  Bomell^  p.  26 )  : 
and  it  rests  upon  the  great  principle  of  the  entire  Hind6  Law 
of  succession  to  property^  that  nearness  in  regard  to  the  attributed 
capacity  and  sacred  duty  to  confer  spiritual  benefits  by  the  offering 
of  funeral  oblations,  either  immediately  or  mediately,  confers  the 
right  to  inherit  temporal  wealth.  Now  it  is  beyond  question  that 
all  sons  of  daughters  are  accounted  to  possess  the  virtue  to  confer 
such  benefits  with  like  efficacy.  The  general  ordinance  declared  is, 
that  in  regard  to  the  obsequies  of  ancestors,  daughter's  sons  are 
considered  as  son's  aona  (HiUbksharK  Chap.  II,  Sect.  3,  SI.  6; 
SmrUi^kandriod  Cihap.  II,  Sect.  2,  SI.  10 ) ;  the  Madhavtya  Com* 
rmntary,  SL  37.  In  principle  then,  the  law  does  not  admit  of  the  sue* 
cession  of  some  of  the  sons  of  daughters  to  the  exclusion  of  the  others. 

The  rule  laid  down  in  the  Ddyorbhdga  Chap.  XI,  Sect  2,  SL 
30,*  and  the  Ddyarkrama-Sangraha  Chap.  I,  Sect.  5,  SI.  3,  that  mar- 
ried sisters  succeed  after  the  paternal  property  had  been  vested  in 
a  maiden  daughter,  only  on  her  death  without  issue,  appears  to  be 
the  single  rule  which  favors  the  exclusive  succession  of  the  sons  of 
a  daughter  in  whom  the  paternal  property  actually  vests.  Mr. 
Macni^hten  in  his '' PriTieiplee  of  HrnM  law''  states  as  a  settled 
distinction  between  succession  of  maiden  and  married  daughters 
according  to  the  law  of  Bengal,  that  if  the  former  marry  and  die, 
leaving  sons  and  sisters  or  sister's  sons,  her  sons  alone  take  to  the 
exclusion  of  the  sisters  and  their  sons.*^  But  he  adds  **  this  distinc- 
tion does  not  seem  to  prevail  anywhere  but  in  Bengal.^'  At  presei^t 
I  have  a  strong  impression  that  tbo  Hindii  law  governing  here  does 
not  recognize  such  distinction. 

In  effect,  as  it  seems  to  me,  that  the  heritage  is  unobstructed 
when  there  is  male  issue  of  any  daughter,  because  the  rights  of 
such  issue  exist  simultaneously  with  the  interest  of  the  daughters. 
There  is  no  allusion  to  a  preferential  right  of  the  sons  of  any  one 
daughter,  and  nothing  expressed  is  inconsistent  with  the  sons  of 
several  daughters  sharing  the  inheritance. 

*  But  See  FyovoiM  JhrfQiM  (2iicL  Ed. )  pp.  170, 171, 1002, 1008. 


i^  PRECEDJBNTS  QF  [  Boos  ^. 

For  these  reasons  I  am  of  opinion^  that  uDmarried  or  manie^ 
flaughters^  on  Tvhoin  i^  a  class  paternal  property  devoWes,  taku 
a  life-interest  with  rights  of  survivorship,— that  the  estate  of  in* 
heritance  passes  from  their  father  to  the  sons  of  all  the  daaghtei:^ 
as  bis  nearest  heirs ;  and  that  on  t^e  death  pf  the  last  surviviBg 
daughter,  the  sons  (of  daughters)  take  the  property  equally  ;aiui 
consequently,  that  the  plaintiff  being  t^e  eldes^  surviving  grandaou 
of  the  latimrar  zernfindar^  is  the  heir,  having  ^ight  to  succeed  to 
^he  property  in  dispute  on  the  death  of  ^hq  zemir^damif  the  first 
defendant. 

With  respect  to  the  second  question  raised  by  the  appellants' 
objections  to  the  declaration  of  the  plaintiff^s  right,  whether  the 
zomindari  is  the  etri-dhunum  property  of  the  first  defendant,  I 
need  not  add  any  thing,  as  my  conclusioi^  of  the  first  question  is 
obviously  decisive  of  it.  But  I  ought  perhaps  to  lay  witl^  reference 
to  the  arguments  i^lvanced  on  behalf  of  the  appellants  that  the 
authorities  do  not,  I  think,  present  apy  ground  for  them.  There 
are  some  texts  and  comments  recognising  as  strydhunurrk  pi^temal 
property  devolving  on  a  di^ughter,  but  they  appear  to  me  to 
relate  only  to  an  appointed,  ds^ughter  \yho  wa9  declared  to  become 
by  the  appointn^ent  the  third  description  of  son,  Mit6kshar&  Chap.  I, 
Sect.  11,  SI.  13,  and  Chap.  IJ,  Sect.  2,  SL  6,  DgiyoMidga,  Chap.  II, 
Sect.  2,  SL  IQ,  16 — and  they  are  of  no  force  now,  the  appointment 
oi  a  daughter,  having  become  obsolete,  as  to  other  daughters. 

I  can  find  no  recognition  of  a  similar  kind,  and  it  is  eJKpresslj 
declared  in  the  sapae  section  of  the  D&ya-bhdga  SL  30,  and  in  the 
Ddya-hrama'Sangraha,  Chap.  I,  Sect  3,  that  paternal  property  doe^ 
not  become  their  stri-dhunuTn,  and  in  the  passages  cited  from  the 
Vir-Tnitrodoya  the  contrary  position  is  refuted. 

The  fundamental  principle  of  the  law  of  succession,  too,  is 
adverse  to  the  contention  of  the  appellants,  for  if  the  paternal 
property  passing  to  a  daughter  were  to  become  her  stri-dhunum, 
the  succession  would  pass  away  from  those  who  were  the  nearest 
heirs  by  virtue  of  their  capacity  to  offer  oblations  to  the  last  male 
owner. 

On  these  grounds  I  am  of  opinion  that  the  decree  of  the  Civi^ 
Pourt  is  right  and  should  be  affirmed^  but  without  costs. 
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Mr.  Justice  HoUoway  rested  his  judgment  upon  the  same 
ground.    Towards  the  end  of  it  he  s^d  :— 

**  On  the  question  whether  property  ctoiing  to  a  woman  by 
ifiheritance  is  strirdhunum  or  pot,  I  do  not  consider  it  of  the  least 
/consequence  fop  the  decisiofi  of  this  piase  to  determine.  £y  calling 
it  stri'dhunum,  yre  sl^ould  not  be  in  the  least  assisted  to  the  solu- 
tion of  the  order  of  its  transmission,  fpr  the  various  sorts  of  itfrt* 
fihunurri  are  transmitted  in  various  ways.  I  will  shortly  sum  up 
the  grounds  upon  which  I  come  to  the  conclusion  that  the  decree  of 
file  Civil  jjujdge  ought  to  be  affirmed." 

The  learned  Judge  then  states  the  grounds  to  be  i — 

''  1^  The  principle  of  the  law  is  to  determine  the  descent  by 
%he  nearness  or  remoteness  of  connection  with  the  offering ;  there 
}a  no  taking  by  or  through  or  by  virtue  of  any  individual ;  the  only 
effect  of  relationship  is  to  connect  with  that  offering ;  the  very  taame 
aapinda  is  the  clearest  etymological  proof  of  the  predominant 
potion.'^ 

''  2.  That;  t^^s  principle  is  the  reason  for  the  daughters  taking 
at  aiy 

**  3.  That  peither  ip  this,  nor  ^|i  any  other  case,  has  what  is 
palled  vesting  the  slightest  influence  ;  the  very  notion  of  heritable 
]blopd  j$,  as  applied  to  Hindd  Law»  meaningless." 

*f  4.  The  principle  of  the  law  is  the  only  safe  ground  for  de- 
fiiicing  a  rule  of  descent/' 

Mad.  H.  C.  Rep.  Vol.  yi,  p.  810. 

TJnder  the  Hindd  li^w,  where  property  is  proved  to  be  a  sepa- 
rate and  divided  property,  the  daughters  and  daughter'9  son  are  the 
legal  heirs  entitled  to  it,  and  not  more  remote  relations  to  the  de- 
peased."— JBurrt^r  Singh  ^nd  others  y.  Musaummat  Hunsee  and 
pthers. — Agra  Rep.  Vol.  II,  A.  C  p.  166. 

After  daughters  s^e  exhausted,  daughter's  sons  succeed,  but 
pot  till  then.-^Sastri  4v^'^V<^^  ^?  VenguToal.r^'iiad.  8.  R.  for 
J861,  p.  137. 

The  sons  of  a  daughter  cannot  succeed  to  the  estate  of  their 
paternal  grandfather  till  after  the  death  of  their  mother.  They 
^p  entitled  to    sue  for  their  rights  i^ilm  twelve  yeiirs  of  the 
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death  of  their  mother,  and  to  require  the  period  of  their  miiiority 
to  be  taken  into  conaideration  aooording  to  Seoiion  11  of  Act  XIV 
of  ISid.'^Kvmmul  Sha  Bemnik  v.  Bdrngee  Sha  Bennik,S.  W.  B. 
Vol.  II,  p.  277. 

(  According  to  the  Mahratta  School : ) 

Grandsons  ( sons  of  a  daughter )  were  decided  under  a  Fyo- 
vasthd  not  to  succeed  to  the  property  of  their  maternal  grandCaiher 
during  the  life  of  a  daughter-in-law  (  widow  of  a  son,)  he  having  no 
other  heirs. — Maha  LvJcmiee  t.  the  grandsons  of  Kfipa-AookuL^^ 
Borr.  Eep.  Vol  H.  p.  610.    (MorL  Dig.  Vol  I.  p.  306.) 


SUBJA  KUMABi,  and  others.  Appellants, 

versuB 
GUNDHABP  Singh  and  others,   Respondents. 


Madhu-sudan  Singh,  Appellant, 

versus 
The  same,  Bespondents. 

The  author  of  the  Vivdda  ChifUdmcaU,  a  Ifithila  wori[,  has  omitted  the  daughter's  son 
from  the  ieriea  of  hein  f  but  acoording  to  the  other  authoritiei^  inelnding  th» 
Blithila  legal  writers,  the  right  of  the  daughter's  eon  next  to  the  dauj^tcr  is  deofauw 
ed.  The  Sudder  Dewanny  Adawlut  adjudge  that  the  daughter's  son  is  heiry  dis- 
regarding his  omission  in  the  said  work,  and  thus  ruling  that  the  position  in  tho 
Dd^/O'hrama/^amgraka.  that  the  daughter's  son  according  to  the  Maithila  writsn  is  noi 
an  heir,  is  erroneous.  This  position  seems  to  have  been  adopted  by  Sir  W*  H.  Mao* 
naghten  in  his  Hindu  law,  without  sufficient  Inyestigation. 

Surja  Kumari  (the  surviving  daughter  of  Allap  Singh»)  in 
association  with  Madu-sudan  Singh,  her  sister's  son,  brought  in  the 
Zillah  Court,  the  action  whence  arose  these  appeals.  They  rested 
their  right  on  title  by  inheritance  under  the  Hindii  law.  The 
defendants  joined  issue  on  the  point  of  law,  asserting  that  fay  the 
Hindii  lawj  as  received  in  Tirhoot,  the  agnate  kin  of  a  deceased 
Hindii  excluded  his  daughter  and  daughter's  son. 

*  The  author  of  the  Vivdda  CkinUhntmi  has  not  omitted  the  daughter*^  boq  frma 
the  series  of  heirs,  but  has  placed  him  after  the  father.    See.  Yi,  ChL  p.  SB^« 
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On  the  23rd  of  March  18S3,  the  case  eame  on  for  trial  before 
the  Judge^  who  passed  this  judgment  ''  Let  the  plaintiff  Snija 
Eumari  recover,  and,  nnder  an  injunction  not  to  alienate  during  life, 
enjoy  the  property  claimed,  receiving  the  profits  in  deposit  The 
other  plaintiff  has  no  interest  in  the  estate  of  his  maternal  grand- 
father. 

From  this  decision  the  two  plainti&  preferred  separate  appeals 
to^the  Court  of  Appeal  at  Patna.    The  defendants  also  appeided. 

On  the  13th  of  April  1833,  the  three  appeals  being  conjoined 
came  on  for  trial  before  Sir  James  Hariogtoo,  a  Judge  of  the  Court. 
He  found  that  Alap  Singh  had  succeeded  to  his  father's  estate,  which 
be  had  held  distinct  and  separate.  He  proposed,  therefore,  to  re<- 
verse  judgment  of  the  Lower  Court,  and  to  decree  the  property, 
claimed,  to  the  two  plaintiffs  in  equal  shares,  with  provision  that 
the  share  of  Surja  Eumari  should  be  considered  as  her  estate  heri- 
table by  her  son. 

From  this  judgment  both  plaintiffs  by  separate  petitions  to 
the  Sudder  Dewanny  Adawlut  applied  for  Special  Appeals. 

Both  appeals  were  referred  for  trial  to  Mr.  W.  Money,  Officiat- 
ing Judge  of  the  Court,  and,  being  conjoined,  came  on  before  him 
on  the  24th,  December  1836,  when  he  directed  the  Pundit  of  the 
Court  should  be  required  to  expound  the  law  on  a  statement  of 
facts  which  recited  that  Alap  Singh  was  an  inhabitant  of  the  Tirhoot 
district  This  reference  produced  Arom  Yoidya  Nath  Misr,  the 
Pundit,  an  exposition  of  the  law,  stated  to  conform  with  these  and 
other  authorities  current  in  Mitldla,  viz.^  Manu,  Vivdda  Chintd^ 
mam,  VividorChaTtdra,  Vivada-RcUndkara,  Kalpd-taru,  Madanc^ 
PdrijdtOt  and  Smriti-Sdra.  Its  substance  is  this — **  In  the  three  last 
named  works,  to  the  estate  of  a  man  who  has  died  without  male 
issue,  ike  daughter's  son  is  mentioned  as  the  heir  next  to  the 
daughter  who  follows  the  wife,  but  he  is  not  so  mentioned  in  the 
first  two  works.** 

The  undermentioned  extracts  were  recited  as  indicating  a  con- 
flict of  doctrines  in  regard  to  the  right  of  the  agnate  kin  distant 
in  the  3rd  and  4th  degrees  :— 

Extract  from  the  Kdlpa4aru  :— 

1.  In  this,  the  text  of  Vishnu  reciting  the  eeriee  of  heiie  to 
him  who  died  without  male  issue  is  quoted.    In  it  the  daughter's 


456  PRECEDENTS  0^  [Boot  it. 

son  is  piac$ed  next  to  the  daughter,  and  before  the  p&rents  and  col- 
lateral kin  in  the  male  line.  The  anther  adds  that, ''  after  \M€ 
daughter  and  daughter's  son/'  Vrthaapati  provides  *'  failing  him  the 
brother/'  &c. 

Extract  from  the  Madana-pdrijata  >— 

In  this,  the  author  propounds  the  right  of  the  daughter's  son^ 
after  the  daughter.  He  cited  Vishnu*^  teti,  which  provides  for  the 
succession  of  the  daughter's  son  on  failure  of  other  issue,  because^ 
in  regard  to  the  obsequies  of  ancestors,  dons  of  daughters  are  con- 
sidered as  sons  of  sons  {vide  Trans.  Mit,  Chap.  II,  S^t.  3; 
SI.  R*)  He  adds  that  the  particle  "  also"  [evcf\  in  the  expredsion 
''daughters  also^  occurring  in  the  text  of  YdjnyavaVcpa  imfpbrtd 
the  same  meaning  [vide  iderri]  ;  and  that  failing  the  daughter's  son' 
the  parents  take  the  estafte. 

Extract  from  the  Vivada-Raindhara ;— 

3.  After  the  daughter  and  daughter's  son  Vrthaapati  proceeds 
**  failing  him  the  brother/'  &c, 

4.  Text  of  Ydjnyavalkya  cited  in  the  Vtvada-chitddmani, 
Vivdda-Rain&kara,  Viddda-chandra,  and  other  books.  *'  The  wife, 
the  daughters,  also  the  parents,"  &c. 

5.  Text  of  Viahnu  cited  in  the  same  works.  This  varies  fromf 
the  same  text  cited  in  the  first  authority  by  omission  of  the  clause 
in  favor  of  the  daughter's  son.f 

Extract  fivm  ike  Vivada-chintdmani : — 

6.  At  the  close  of  the  Chapter  on  succession  the  author  re^ 
capitulates  the  series.  lu  the  passage  as  quoted  by  the  Pundit  the 
daughter's  son  is  omitted. 

Extract  from  the  same  work : — 

7.  It  precedes  that  given  as  the  6th  authority.  It  recites  ti 
text  of  Vrihaapatil,  and  a  text  of  Manu^, 

*  Mr.  Colebrooke  in  a  note  on  this  text  says  that  it  is  not  found  in  Vishnm*$  instl- 
tutei,  but  cited  as  his  in  the  SmriU-chandrikd  and  Ikiya-KranarStmffraha,  Vide 
Ddyd-Bh&ga^  Chap,  xi,  Sec.  11,  para.  23,  and  Mit,  Chap,  ii,  Sec.  3,  para.  6.  It  may  be  a 
text  of  the  elder  Yithnu. 

t  It  is  thus  cited  in  the  copy  of  the  Ddya-EMga,  from  which  Mr.  Colebrooke  trans- 
lated. He,  however,  notices  the  reading  which  has  the  clause  in  favour  of  the  dai^ter's 
son  {Vidt  pdjfd-Bhdffa,  Chap,  xi,  Sects.  1  and  5.)  With  this  clause  it  is  dted  in  the 
Digest.    The  text  is  not  metrical,  and  therefore  more  susceptible  of  corruption. 

t  Vide  translation,  Ddya-Bhdga,  Chap,  xi.  Sects.  2,5,  17,  and  Digest,  Book  Y,  C  if. 
Sec  224,  the  Section  treating  on  the  appointed  daughter. 
•  §  Fuis  idem,  para.  19. 
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The  first  declares  that  existence  of  kin  Dotwithstandiog  the 
daughter's  son  is  entitled  to  her  father's  estate  just  as  she  is  so 
entitled.  The  second  declares  that  the  daughter's  son  takes  the 
estate  of  her  father  who  left  no  male  issue,  for  he  offers  oblations  to 
him.  The  author  adds  that  "  for  the  sake  of  conformity  with  the 
text  of  Ydjnyavalkya,  these  texts  must  be  understood  as  appli- 
cable to  the  case  where  the  heirs,  of  whom  the  mother  is  first 
[Mdtrddi],  exist  not." 

This  exposition  of  the  law  was  read  and  argued  before  Mr.  W. 
Money  and  Mr.  Rattray  on  the  23rd  February  1837.  Another  ex- 
position of  the  law  by  Ram  Joy,  a  Pundit  of  the  Supreme  Court, 
was  received  on  part  of  Madhu-sudun  appellant.  In  this  he  argued 
that  it  was  the  intention  of  the  authors  of  the  Vivddorratndkara, 
Vivdda-chintdmani,  and  other  Mithila  works  to  place  the 
daughter's  son  next  to  the  father. 

The  Judges  reversed  the  judgments  of  the  Lower  Courts,  and 
decreed  that  Madhu-sudun  should  recover  the  moiety  of  the  estate 
for  which  he  had  sued  in  conjunction  with  the  other  appellants 

The  substance  of  the  reasons  stated  in  the  support  of  this 
judgment  was  as  follows: — 

The  District  of  Tirhoot  is  in  the  tract  called  Mithila,  If  a 
Hind6  of  that  district  has  died  without  male  issue,  wife  or  daughter, 
according  to  the  Hindu  law  as  there  current,  is  the  daughter's  son 
his  heir  in  preference  to  other  kin  ?  This  is  the  point  at  issue  in 
the  case.  The  Vyavaathd  of  the  Pundit  establishes  the  preferable 
right  of  a  daughter's  son,  the  texts  cited  in  the  1st,  2nd,  3rd  and 
7th  proofs  are  conclusive  on  this  point.  In  the  texts  cited  in  the 
4th,  6th,  and  6th  proofs  the  daughter's  son  is  not  expressly  men- 
tioned, but  his  exclusion  from  succession,  contrary  to  the  expressed 
sanction  of  the  majority  of  authorities  in  his  favor,  cannot  be  es- 
tablished by  the  omission. 

On  the  part  of  the  appellant  it  has  been  urged  that  the  text 
cited  in  the  4th|  5th,  and  6th  proofs  are  weak  or  inaccurate,  and 
insufficient  to  sustain  the  case  of  the  respondents,  and  the  argument 
seems  well  founded.  The  translations  of  Mr.  Colebrooke  show  that 
by  approved  texts  the  married  daughter  and  maiden  daughter  are 
preferred  as  heirs  to  the  widow  daughter.  The  ground  of  this  pre- 
ference is,  that  the  two  former  may  have  sons  who  will  benefit  their 
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maternal  grandfather  by  the  performance  of  rites.  It  seems  tbea 
absurd  to  hold  that  an  existing  daughter's  son  should  be  excluded 
when  his  probable  birth  even  would  be  ground  of  preference  to  bo 
shown  to  his  mother.  There  can  be  no  doubt  as  to  the  equal  interests 
of  Madhu-sudun  and  of  his  aunt  conjoined  with  her  son  in  the 
estate  of  Alap  Singh. 

Remarks : — 

The  enquiry  in  this  case  removes  a  common  error,  that  by  the 
lesral  writers  of  Mithila  the  daucjhter's  son  is  not  recojjnized  as  aa 
heir.  It  is  evident  that  Sir  W.  H.  Macnaghten  had  not  duly 
iavestigated  the  subject.  He  probably  adopted  his  position  on  credit 
from  Sri-krishna,  the  author  of  the  Ddya-Jcrartia-sangraha,  who  13 
the  recorder,  if  not  the  inventor,  of  the  error. 

At  the  close  of  the  section  Jagan-nath  recites  as  the  recapitu- 
lation of  Missr  a  series  of  heirs,  in  which,  contrary  to  the  6th  proof 
of  Vaida-ndth  Misar,  the  daughter's  son  is  mentioned  next  before 
the  oognate  kin. 

The  difference  is  that  Ram  Joy,  more  correctly  construing  the 
word  as  used  in  the  text,  places  the  daughter  s  son  before  all  the  kin, 
but  after  the  parents. 

Vdchaspati  Misar,  comparatively,  is  a  modern  Mitkila  writer, 
and  however  respected  he  may  be  for  his  learning,  his  authority 
for  the  exclusion  or  degradation  of  the  daughter's  son  cannot  avail 
against  the  many  strong  texts  of  Munis,  decisive  of  his  right,  and 
the  concurring  opinions  of  expounders  including  writers  of  MithilcL 
In  his  initial  verses  he  (Vdchaspati  Missr)  professes  to  compile 
his  work  after  attentive  consideration  of  the  Kalpa-taru,  Vivdda^ 
Ratnikara,  and  other  works,  yet  ( according  to  what  seems  to  bo 
the  most  approved  reading  of  his  work,)  contrary  to  the  authority 
of  these  works  he  passes  by  the  daughter's  son  without  any  expla- 
nation or  discussion.  In  placing  the  mother  next  to  the  daughter, 
he  cites  decisive  texts  in  favour  of  the  daughter's  son,  which  ho 
admits  do  not  regard  the  son  of  an  appointed  daughter.  Next  to 
the  mother  he  locates  the  father,  and  he  then  proceeds  to  say,  that 
the  right  of  the  brother  is  also  on  account  of  the  prose  text  of 
Vishnu.  In  his  recapitulation,  (according  to  what  seems  the  most 
approved  reading,)  he  has  also  omitted  the  daughter's  son.  It 
deems,  therefore,  that    Vdchaspati  Missr  has  omitted  the  daughter's 
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son  from  the  series  of  heirs^*  but  iu  a  mode  \yhioh  exposes  him  to 
the  imputation  of  ambiguity  and  inconsistency. 

The  two  appellants  originally  sued  jointly  as  possessing  equal 
rights.  The  appellant  Surja  Kumari  did  not  oppose  the  claim  of 
her  nephew,  but  on  the  contrary  continued  to  acquiesce  in  it. 
Thctefore,  although  the  equality  of  their  rights  has  been  adjudged, 
under  such  circumstances  the  judgment  has  not  the  virtue  of  a 
precedent  applicable  to  any  future  litigation  between  a  daughter 
and  a  daughter's  son  in  regard  to  the  estate  of  the  father  of  the 
one,  and  the  maternal  grandfather  of  the  other.f 

Sel.  R.  S.  D.  A.  Vol.  VI,  p.  142  tt  seq.  (New  Ed.  pp.  168—179). 

A  daughter's  son  is  one  of  the  nearer  sapindaa,  and  in  the 
lines  of  heirs  before  a  brother's  son,  according  to  Hindti  law. — 
Krishnamma  v.  Papa. — Mad.  H.  C.  R.  Vol.  IV,  p.  234. 

According  to  Hindti  law  current  at  Benares,  the  daughters' 
sons  inherit  in  default  of  qualified  daughters,  and  that,  if  there  be 
sons  of  more  than  one  daughter,  they  take  per  capita,  and  not 
per  stirpes.  The  widow  of  the  deceased  was  incompetent  to  modify 
the  term  of  the  original  transaction  injuriously  to  the  reversioners. 

The  plaintiff  is  equitably  entitled  to  recover  the  profits  of  the 

share  adjudged  to  him,  from  which  he  has  been  unjustly  excluded  in 

consequence  of  his  grandmother's  illegal  proceedings. — Ram  Sur^ 

watk  Panday  and  others  v.  Basdeo  Singh. — Agra  Rep.  Vol.  II, 
a.  c.  p.  168. 


Admitted  Legal  Opinions. 

A  mail  cannot  claim  hia  maternal  grandfather's  property  while  his  mother  is  living. 

Q.  A  person  brought  an  action,  claiming  his  maternal  grand- 
father's property,  while  his  mother  was  living,  and  there  was  a 
possibility  of  her  bearing  more  children.  In  this  case,  was  the 
grandson  entitled  to  a  judgment  for  the  property  ? 

R.    The  plaintiffs  mother  has  exclusive  right  to  the  property 


*  See  the  footnote  in  page   .454 
t  A  daughter's  son  cannot  succeed  simultaneously  with  a  daughter,   or  so  long  as 
qualified  daughter  exists. 
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claimed ;   consequently,  the  plaintiff  cannot  be  considered  in   fUe 

light  of  an  heir  to  the  deceased,  so  long  as  his  mother  survivea. 

Zillah  24-Pergunnah& — Macn.  H.  L.  Vol.  II,  Chap.  I,  Sec.  iii. 

Case  15. 

Where  the  family  is  sepmrated,  the  daughter's  son  takes  the  estate,  to  the  exclusion  o£ 
the  uncle  and  uncle's  son. 

Q.  A  person  of  the  kayiistha  or  cait  class,  was  survived  by 
bis  three  sons  A,  B,  and  C,  who  took  possession  of  tbeir  father's 
estate  :  subsequently  the  eldest  son  (A)  died,  leaving  a  son  who  was 
in  the  enjoyment  of  his  father's  share  ;  and  then  the  second  son 
(B)  died,  leaving  a  son.  The  third  son  (C)  is  still  living.  The  son 
of  the  eldest  son  died,  leaving  a  daughter  and  her  two  sons.  These 
two  grandsons  claim  one-third  of  the  estate,  being  their  maternal 
grandfather's  legal  share,  but  their  mother  is  still  living.  Under 
these  circumstances,  supposing  the  eldest  brother's  son  to  have  en- 
joyed the  property  without  having  come  to  any  division  of  it  with 
his  two  uncles,  on  the  death  of  such  eldest  brother's  sou,  will  his 
property  devolve  on  his  uncle  C,  on  his  other  uncle's  (B's)  son,  or 
on  his  own  daughter,  or  on  his  daughter's  sons  whose  mother  still 
survives  ?  Supposing  the  property  to  have  been  divided,  and  that 
they  lived  apart,  in  this  case,  should  that  portion  which  the  eldest 
brother's  son  possessed,  devolve  on  his  daughter  or  daughter's  sons, 
or  on  any,  and  what  other  person  ?  and  generally,  whether  the  eldest 
brother's  son  lived  together  or  apart  from  his  uncles,  and  died  leav- 
ing the  individuals  above  specified.  What  is  the  law  as  to  their  re- 
spective rights  of  succession  ? 

R,  The  order  of  the  heirs  of  a  separated  and  not  reunited 
individual  is  thus  laid  down  by  Ydjnyavalkya :  "  The  wife  and  the 
daughters  also,  both  parents,  brothers,  &c.  This  rule  extends  to 
all  persons  and  classes."* 

By  the  import  of  the  particle  ''  also,"  the  daughter's  son  suc- 
ceeds to  the  estate,  on  failure  of  daughters.  '^  If  a  man  leave  neither 
son,  nor  son's  son,  nor  wife,  nor  ( female)  issue,  the  daughter's  son 
shall  take  his  wealth.  For,  in  regard  to  the  obsequies  of  ancestors, 
daughters'  sons  are  considered  as  sons'  sons." 

*  It  would  have  been  vice  veisd  according  to  the  law  of  Benares,  had  the  Camilj  been 
joint  and  undivided. — l^ote  by  Sir  W.  Macnaghten. 
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The  estate  of  a  person  deceased  who  was  separated^  from  his 
cO'parceners^  and  not  re-united  with  thenii  first  goes  to  his  widow ; 
in  default  of  her^  to  the  daughter,  as  Kitydyana  says  :  ''  Let  the 
widow  succeed  to  her  husband's  wealth  provided  she  be  chaste  ;  and, 
in  default  of  her,  let  the  daughter  inherit,  if  unmarried." 

On  failure  of  these  heirs,  the  mother  takes  the  inheritance ;  in 
default  of  her,  the  father  is  successor  ;  the  uterine  brother  takes  the 
heritage  at  the  father's  death ;  in  default  of  a  brother  of  the  whole 
bloody  the  half-brother  becomes  heir. 

Menu :— ^''  Of  a  son  dying  childless,  and  leaving  no  widow,  the 
father  and  mother  shall  take  the  estate :  and  the  mother  also  being 
dead,  the  paternal  grandfather  and  grandmother  shall  take  the 
hm\Age,  on  failure  of  hrolheri  and  nepheway 

To  the  nearest  kinsman  (sapinda)  the  inheritance  next  belongs. 

Among  the  sapindaa,  he  who  is  nearest  is  entitled  to  succes- 
sion, and  he  who  is  remote  is  excluded  by  the  nearest:  such  is  the 
meaning  of  the  text. 

Accordingly,  Fi'i/iadpa^i  says :/' Where  many  claim  the  inhe- 
ritance of  a  childless  man,  either  paternal  or  maternal,  of  more 
distant  kinsmen^  he  who  is  the  nearest  shall  take  the  estate." 

According  to  the  preceding  passages  "of  Menu,  Visfmu,  Vrthaa- 
ptUit  Kdtydyana  and  Ydjnyavalkya,  it  is  determined,  that  sup- 
posing the  eldest  brother's  son  to  have  separated  from  his  uncles, 
and  not  to  have  been  re-united,  his  estate  will  go  first  to  his  daughter, 
and,  in  default  of  her,  his  grandsons  in  the  female  line  will  take  the 
inheritance ;  but,  if  the  property  was  held  in  joint  tenancy,  or  if 
he,  after  separation,  became  re-united  with  his  paternal  relations, 
then  his  property  would  devolve  on  his  uncle  and  uncle's  son,  be- 
cause they  are  his  aagotras  and  sapindaa. 

This  opinion  is  conformable  to  the  Mitdkshard  and  Vyavahdra^ 
iSayHJcha. 

Bareilly  Court  of  Appeal — Macn.  H.  L.  Vol  II,  Chap.  1, 
etc.     ii,  case  13. 
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SECTION    IV. 


RELATIVE  TO  PARENTS. 

The  mother  succeeds  ia  preference  to  the  sister^  in  default  of 
SODS,  widow^  and  daughter.  The  mother  thus  inheriting  to  the  son, 
the  inheritance  Tvill  descend  after  her  death  to  his,  and  not  to  her, 
particular  heirs,  and  she  cannot  alien,  during  her  life,  to  their  pre- 
judice.— Rama^Swami  Modeliar  v.  Vallatha, — The  2nd  of  August 
1813.  Strange's  Notes  of  cases,  Vol.  II,  p.  211.— Mori,  Dig.  Vol.  1, 
page  322.     Norton^s  Leading  Cases,  Part  II,  p.  557. 

Madras  H.  C.  A..*— The  Uh  of  June  1865. 

P.  3ACH1RAJU,  Appellant, 

versus 

V.  Venkatapadu,  Respondent. 

According  to  Hindi!  law  a  mother  ioheriiing  from  her  son  has  not  an  absolute  property 
in  the  estate,  but  merely  a  life  interest,  without  power  of  alienation. 

This  was  a  special  appeal  from  the  decision  of  C.  CoUett  the 
Civil  Judge  of  Vizagapatam. 

JUDGMENT  : — The  facts  of  this  case  and  the  questions  at  issue 
in  it  have  been  so  clearly  set  out  by  the  Civil  Judge  that  it  is  not 
necessary  that  we  should  recapitulate  them. 

The  case  comes  before  us  now  on  special  appeal  mainly  upon 
two  grounds :  first  that  Kamama  having  entered  upon  the  property 
in  succession  to  her  deceased  son  took  it  absolutely  and  with  unfet- 
tered power  of  alienation  ;  second,  that  there  was  no  evidence  of 
fraud  in  the  transfer  made  by  Eamama  to  defendant  of  the  property 
which  forms  the  subject  of  the  claim. 

The  general  doctrine  in  Hindil  law  in  regard  to  the  succession 
of  property  other  than  her  peculiar  property  which  has  devolved  on 
a  woman  is  that  those  succeed  her  who  would  have  been  heirs  in  her 
default,  or  that  her  estate  is  an  estate  interposed  for  life  between 
that  of  the  last  absolute  proprietor  and  his  next  heir. 

The  Mit&kshar&,  however,  the  guide  to  the  laws  of  Southern 
India,  enunciates  the  peculiar  doctrine  that  property  which  de- 
volves on  a  woman  by  inheritance  is  classed  with  StH-dhana ;  the 
effect  of  the  doctrine  being  of  course  to  give  her  absolute  property 
in  it  and  to  change  the  line  of  descent.f 

*  Present  :  Frere  and  Innee.  J.  J. 
t  Not  to  :  see  Widow's  Succession  in  Part  I,  the  Principles  of  Hind<!i  Law. 
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In  Sir  Thomas  Strange  8  Hindti  Law,  Edition  of  1825,  pages 
165  and  166,  he  points  to  the  distinction  between  the  Bengal  law, 
and  that  of  Southern  India  in  this  respect.* 

Sir  Thomas  Strange  says : — "  Had  the  property  been  the  mother's 
in  the  Hindti  sense  of  woman's  property,  it  would  descend  on  her 
death  to  her  daughters,  but  having  been  inherited  by  her  from  her 
sou,  it  passes  according  to  the  law,  as  practised  in  Bengal,  not  to  her 
heirs,  but  to  his.  According  to  the  Mit&kshard  which  is  followed  in 
this  respect  by  other  authorities  in  the  Southern  India,  so  vested  it 
dasses  as  stri-dhana  and  descends  accordingly  under  the  rules  of 
inheritance  for  the  property  of  that  description  to  her  daughters 
and  not  to  her  sons ;  but  according  to  the  doctrine  of  the  Smriti- 
Chandrikd  the  right  of  inheritance  is  vested  in  different  persons, 
as  it  was  acquired  before  or  after  coverture. 

The  passage  in  the  Mit£kshar£  to  which  reference  is  here 
made  is  as  follows : — *'  That  which  was  given  by  the  father,  by  the 
mother,  by  the  husband,  or  by  a  brother ;  and  that  which  was  pre- 
sented (to  the  bride)  by  the  maternal  uncles  and  the  rest  (as  pater- 
nal uncles,  maternal  aunts  &c.,)  at  the  time  of  the  wedding  before 
the  nuptial  fire,  and  a  gift  on  a  second  marriage,  or  gratuity  on 
account  of  supercession,  as  will  be  subsequently  explained,  and  cdao 
property  which  she  may  have  a^cquired  by  inheritance,  purchase, 
partition,  seizure  or  finding,  are  denominated  by  Manu  and  the  rest 
*  woman's  property'  (Chapter  II,  Section  11,  para.  2)."  A  reference 
to  the  passage  of  Manu  alluded  to  shows,  however,  that  that  source 
of  all  Hindti  law  has  not  especially  included  property  inherited 
among  the  classes  into  which  he  divides  the  stri-dJianam. 

The  passage  runs  thus : — '*  What  was  given  before  the  nup- 
tial fire,  what  was  given  before  the  bridal  procession,  what  was  given 
in  token  of  love,  and  what  was  received  from  a  brother,  a  mother 
or  a  father,  are  considered  as  the  six-fold  separate  property  of  a 
married  woman.''    Chapter  IX,  Shloha  194. 

In  para.  4s  Sectioti  xi,  of  Chapter  II,  of  the  Mit^kshar^ .  it  is 
explained  that,  when  Manu  speaks  of  the  six-fold  property  of  a 
woman  the  intention  is  not  to  restrict  the  meaning  to  property  of  a 

*  Only  part  of  this  passage  is  foiiud  in  Mayne*8  edition,  page  144,  whero  tho  practice 
ot  the  Bengal  School  is  Btate<£  but  the  distinction  taken  by  Sir  Thomw  Strange  between 
it  aa(i  the  School  of  Southern  India  is  (  probably  by  accident)  omitted. 
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denomination  unquestionably  falling  within  the  ftix  classes  which 
he  has  enumerated,  but  is  merely  by  way  of  declaring  that  there 
was  no  less  than  six  kinds  of  such  property,  while  there  might  bo 
many  more.  And  this  view  of  the  author  is  supported  by  the  pas- 
sage in  Manu  immediately  following  that  just  quoted.  It  is  aa 
follows: — ''What  she  received  after  marriage  from  the  family  of 
her  husband,  or  what  her  affectionate  lord  may  have  given  ber, 
shall  be  inherited,  even  if  she  die  in  his  life-time,  by  her  children.'^ 
{Manu  Chapter  IX^  196.) 

There  is,  however,  no  allusion  in  Manu  to  the  doctrine  of  Ihe 
Mit&kshar&,  that  property  devolving  on  a  woman  by  inheritance  ia 
StrirdhanaTn. 

And  it  is  remarkable  that  while  the  Mit&kshar&  in  paras  5,  S 
and  7  of  Section  xi,  Chapter  II,  enlarges  upon  the  legal  propositioa 
laid  down  in  para  2,  and  quotes  authorities  in  support  of  those  parta 
of  it  which  relate  to  gifts  to  a  woman  before  or  after  marriage  from 
her  kindred  and  from  her  husband's  family,  no  illustration  whatever 
is  given  of  the  bare  declaration  that  property  acquired  by  inheri* 
tsmce  also  comes  under  the  head  of  Stri-dhanam,  In  the  Digest  of 
Jagan*natha,  in  the  Chapter  on  woman^s  property  (  Book  Y,  Chapter 
IX)  no  allusion  whatever  is  made  to  the  doctrine,  nor  among  the 
multitudes  of  other  authorities  quoted  is  this  passage  of  the  Mit4k« 
8bar4  even  so  much  as  referred  to. 

The  law  as  to  the  estate  which  a  HindA  widow  has  in  property 
devolving  on  her  on  the  death  of  her  husband  without  male  issue  has 
been  long  ago  well  settledi  and  unless  there  were  some  more  clear 
exposition  of  the  law  than  the  above  passage  from  the  Mit&kshar^ 
or  the  authority  of  decided  cases  showing  that  the  estate  held  by  a 
mother  in  property  which  has  devolved  on  her  from  her  son  whose 
wife  has  predeceased  him  and  who  has  no  issue,  is  larger  and  stands 
upon  a  different  footing  from  that  of  the  widow,  we  should  hesitate 
to  say  that  it  was  so.  The  cases  in  this  precedency  in  which  this 
point  has  been  directly  decided  must  have  been  exceedingly  rare,  as 
none  is  to  be  found  in  the  reports.  We  may  refer,  however,  to  the  case 
of  Doe  on  the  demise  of  Rama-sami  Moodaliar  v.  Vallala,  reported 
page  211,  Vol.  II.  of  Sir  Thomas  Strange's  notes  of  cases  decided 
in  tlve  Madras  Supreme  Coun^t*    This  case  was  decided  in  1813 

*  Ante  pag«  462. 
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tvhile  Sir  Thomas  Strange  Was  Chief-Justice,  and  the  point  in 
question  was  therein  considered.  In  the  judgment  the  following 
passage  occurs : — "  It  seemed  settled  indeed  that,  the  mother  thus 
inheriting  to  her  son,  the  inheritance  would  descend  after  her  death 
to  his,  and  not  to  her,  peculiar  heirs ;  and  that  she  could  not  alieu 
during  her  life  to  their  prejudice."  This  was  not  the  point  directly 
in  question  in  the  suit,  and  the  Digest  of  Jagan-ndilta,  and  not  the 
Mitikshari,  Ls  quoted  in  support  of  the  opinion  thus  thrown  out; 
but  that  the  Chief  Justice  had  the  Mitakshai-a  before  him  at  the 
time  and  had  access  to  the  passage  containing  the  opposite  doctrine 
is  evident  from  the  judgment  itself  and  the  foot  notes  to  it  in  which 
the  Mit^kshard  is  several  timed  quoted  in  support  of  other  positions. 

We  think,  therefore,  that  this  is  an  indication  of  the  opinioa 
Sir  Thomas  Strange  had  arrived  at  as  to  what  the  practice  of  the 
law  upon  this  point  was  in  the  Madras  Presidency,  and  that  his 
Tiew  was  that,  however  authoritative  the  teaching  of  the  Mitfikshari 
and  text-books  of  the  same  school  might  in  general  be,  they  were 
not  to  be  followed  in  this  particular  point. 

Among  the  cases  quoted  in  Morley's  Digest  under  title  "  Inheri- 
tance," sub-title  "  Parents,"  not  a  single  instance  is  given  of  the 
doctrine  of  the  Mitdkshar&  upon  this  point  having  been  followed, 
though  tjie  question  must  frequently  have  been  raised  at  Benares 
and  other  parts  of  India  where  what  is  called  the  Benares  School 
prevails,  the  great  authority  of  which  is  the  Mitdkshai*&.  In  the 
absence  therefore  of  any  distinct  authority  in  support  of  the  doctrine 
of  the  Mitdkshar&,  which,  not  having  been  illustrated  or  explained, 
leaves  us  in  doubt  whether  the  author  attached  as  wide  a  meaning 
to  the  words  *^  acquired  by  inheritance"  as  they  naturally  admit  of, 
we  think  that  the  law  upon  this  subject  of  the  Madras  Presidency 
follows  the  general  rule  of  Hindii  law ;  that  property  so  devolved 
is  not  atrir^iaTiam,  and  does  not  follow  the  law  of  succession  peculiar 
to  property  of  that  kind.  It  follows,  then,  that  the  mother  inherit- 
ing to  her  son  has  not  an  absolute  property  in  the  estate,  but  takes 
merely  for  life  and  has  no  power  of  alienation. 

We,  therefore,  affirm  the  judgment  below  and  dismiss  the  ap- 
peal with  costs.*— Mad.  H.  C.  Rep.  Vol.  II,  p.  402. 


*  **  ThiB/'  Bays  Sir  John  Norton,  **  may  be  regarded  as  the  Leading  caso  on  thia  point 
in  Madras."— See  Norton's  Leading  Cases,  Part  II,  p.  567. 

Vol.  IL  W 
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Calcutta,  S.  D.  A.— The  22nd  of  March  1847. 

Present : 
B.  H.  Rattray,  A.  Dick  and  W.  B.  Jackson,  Judges. 

RUOHOOBUB  SUHAE,  V€r8Xl8  MUSSUMMAT  TULASEE  EOKWUB, 

and  others. 

It  is  admitted,  that  the  ancestral  property  inherited  by  the 
brothers  Bhowanee  and  Byjnath  was  divided  between  them  in  1788 ; 
and  with  reference  to  this,  appellant  argues,  that  the  mother  of 
(Byjnath^s  son)  Nursingh  was  his  (her  son's)  heir;  and  that  the 
property  having  thus  passed  into  her  hands  by  inheritance,  would 
descend  to  her  heirs,  and  not  revert  to  her  husband's,  on  her  demise. 
Respondents  maintain,  that  the  mother  of  Nursingh  never  had 
more  than  a  life-interest  in  the  estate ;  but  that,  as  long  as  she 
lived,  that  life-interest  barred  any  claim  on  their  part,  and  conse- 
quently the  statute  of  limitation  had  in  no  wise  been  infringed  by 
them. 

The  Court  assume  that  the  mother  of  Nursingh  succeeded  to 
the  property,  in  her  own  right,  on  his  death  :  it  remains  to  be  deter- 
mined whether  her  succession  to  it  was  as  stri-dltun  (or  woman's 
own  property),  or  merely  as  holding  a  life-interest  in  it  In  either 
case  the  statute  of  limitation  has  no  application  to  the  suit. 

The  respondents'  vakeel  refers  to  pp.  25  and  26  of  Macnagbten's 
Hindti  law  (of  inheritance)  to  show,  that  the  heirs  of  the  son  would 
succeed  on  the  death  of  the  mother,  not  the  mother^s  heirs ;  and 
cites  the  case  of  Mussummat  Bijyah  Debbea. — Sudder  Dewanny 
Adawlut  Reports,  Vol.  I,  pp.  162—164. 

We  are  of  opinion  that  with  reference  to  the  authorities  and 
facts  before  us,  we  do  not  entertain  any  doubt  of  the  right  of  the 
heirs  of  Nursingh  to  succeed  to  the  estate  contested  in  preference 
to  those  of  his  mother,  the  widow  of  his  father  Byjnath  Sahoo. — 
S.  D.  A.  R.,  for  1847,  p.  87. 

A  Hind^  inhabitant  of  Bombay^  entitled  to  separately  acquired 
movable  and  immovable  property^  died  leaving  a  widow,  aa  infant 
son,  three  daughters  and  a  brother.  The  son  died  in  infemcy  and 
without  having  married. 
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Held^  on  demurrer,  that  the  widow,  as  mother  of  the  sod,  in- 
herits bis  property,  as  to  the  movables  absolutely  and  as  to  the  im- 
movables for  life ;  with  remainder  to  the  sisters  of  the  son  as  his 
heirs  absolutely. 

The  word  "  parents"  in  the  order  of  succession,  as  laid  down 
in  the  Mit£kshar&,  includes  father  and  mother,  and  in  like  manner 
*' brethren"  includes  sisters  as  well  as  brothers* — Vinayak  Anund- 
rav  and  others  v.  Lakshmi-bai  and  others. — Bombay  H.  C.  Rep. 
Vol.  I,  p.  117. 


Bombay,  H.  C.—The  6th  of  October  1869. 

NabsIppA  LinoIppA,  et  al,  Appellants, 
SankhI-rAm  Krishna,  Respondent. 

Held  that  in  a  separated  family  a  Hindii  mother  succeeding  to  her  son's  immovable 

property  takes  in  it  the  same  estate  as  a  Hindfi  widow  takes  in  the  immovable 

property  of  her  husband  dying  without  male  issue. 
A  Hindd  died  leaving  by  his  first  wife,  who  predeceased  him,    three  sons,  from 

whom  he  had  separated,  his  second  wife  and  a  minor  son  by  the  latter.    The  minor 

eon  died  in  infancy. 
Held  that  the  mother  succeeded  to  the  immovable  property  of  her  minor  son,  but 

took  only  a  life-interest  in  it. 

Gibs,  J. :— The  question  for  us  to  decide  in  the  present  case  is 
what  right  has  a  widow  over  the  property  which  she  inherits  from 
her  minor  son,  who,  with  herself,  is  a  member  of  a  divided  family. 
Mr.  Bhairava-nath  points  out  to  the  Mit&kshar^  as  alluded  to  in  the 
judgment  of  Mr.  Forbes  in  NdLval-ram  Atma-ram  v.  Nund-kisho^' 
Shiv-narayan-f  in  which  the  foilowiug  passage  occurs  in  describing 
a  woman's  stri-dhun  : — "  Also  property  which  she  may  have  acquired 
by  inheritance ;''  and  argues  that  there  is  no  limitation  as  to  the 
person  from  whom  the  inheritance  is  derived  ;  that,  therefore,  whether 
a  woman  inherits  from  her  own  family,  or  from  the  family  of  her 

*  This  is  the  special  doctrine  of  the  Mahratta  school  or  the  Bombay  Presidency,  ac- 
cording to  which  a  sister  is  heir  to  her  brother  who  dies  leaving  no  heir  as  far  as  his 
grand-mother,  whereas  according  to  the  other  schools  a  sister  is  no  heir  at  all.  This  will 
be  known  from  the  main  book  and  altto  from  the  Privy  Council  judgment  by  which  the 
above  decision  is  affirmed  and  which  is  hereafter  given. 

t  iin(€page  428. 
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husband,  such  inherited  property  equally  comes  under  the    head 
of  stri-dhun ;  and  that  the  case  just  quoted  as  well  as  the  case  of 
Kullammal  v.  Kuppu  Pillai  shows  that  a  wonaan  can  dispose  of 
such  property  absolutely.      Before  noticing  the  ar^ments  of  the 
other  side,  we  remark   that  the  question  of  a  woman's  etri-dhun 
going  to  her  own  heirs,  and  not  to  those  of  her  husband,  may  be 
taken  to  have  been  authoritatively  settled  in  this  Court  by  the  case 
quoted,*  and  the  entire  (Question  before  the,  Court  turns  on  whether 
the  son's  property,  when  inherited  by  the  mother,  becomes  part  of 
her  stj^'dhun,  or  not.     In  the  case  of  JamiyaUram  v.  Bai  Jamnaf 
the  judgment  of  Sir  Joseph  Arnould,  Acting  C.  J.,  pointed  out  that 
the  property  acquired  by  inheritance,  and  which  in    consequence 
becomes  part  of  the  widow's  stri-dhun  can  only  consist  of  property 
inherited  by  her  from  members  of  her  own  family.    This  tiew  has 
been  questioned  by  the  leanaed  editors  of  the  Digest  of  Hindu  law, 
Messrs.  West  and  Buhler  ;J  but  whether  their  criticism  is  correct 
or  not§,  the  decision  which  has  been  followed  on  several  occasions  is 
binding  upon  this  Court  as  a  precedent.     Were  it  otherwise,  we  are 
of  opinion  that  the  very  able  argument  for  the  respondent  and  the 
authorities  cited  have  distinctly  shown  that  the  rule  under  which  a 
widow  succeeds  to  her  son's  separated  property  is  the  same  under 
which  she  succeeds  to  her  husband's  in  a  divided  family. ||     Now 
the  interest  of  a  widow  in  her  deceased  husband's  estate   (he  being 
a  member  of  a  divided  Hindti  family)  has  been  authoritatively  settled 
by  this  Court  to  consist  of  a  life-interest  only  in  immovables,  while 
movables  are  taken  absolutely :   Vindyak  v.  Lakshmi-bai^  and  Dev* 
Icurvar-bai^s  case.**    We  do   not  consider  that  Mr.  Bhairava-nath 
has  in  any  way  met  this  argument,  and  in  holding,  as  we  do  in  the 
present  case,  we  are  only  following  the  latest  rulings  of  the  High 
Courts  of  the  two  other  presidencies. ft     We  consider  therefore  that 


*  Naval-ram  Atma-ram  v.  Nund-kishor  Shiv-narain,  I.  Bom.  H.  C.  Rep.  20d.    See 
ante  page  428. 

t  ?  Bom.  H.  C.  Rep.  10.    4nt€  p.  432. 
t  Introduction,  page  65. 
§  Certainly  it  is  correct,  and,  in  fctrict  accordance  with  the  Hiodii  law. 
II  MiUlkshai-^  Chap.  II,  Sect,  i,  paras.  1  and  2 ;  MayiUcha  Chap.  IV,  SecL  viii,  paras.  1 
a^d  2 ;  Stokes'  H.  L.  B.,  pp.  83,  84  and  427. 

If  1  Bom.  II.  C.  Hep.  p.  117.     AnU  p.  467. 
**  1  Bom.  H.  C.  Rep.  p.  130.     Ante  p.  420. 
ft  3  Cal.  W.  Rep.  p.  140.    Post,  p.  469.-3  Mad.  il.  C.  Rep.  p.  312.     (To  be  louna 
io  the  Chapter  on  stridhun.) 

3oth  these  cases  seem  to  be  inapplicable  here. 
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Badha-bai  has,  in  the  estate  iDherited  from  her  minor  son,  taken 
only  a  similar  interest  to  that  i^hich  she  would  have  taken  had  the 
estate  come  to  her  direct  from  her  \leceased  husband,  via.,  a  life- 
interest  in  the  immovable  property.  We  agree,  therefore,  in  the 
decision  arrived  at  by  the  Lower  Court. — Bom.  H.  C.  Rep.  VoL  VI, 
page  215. 


Calcxtita  H.  C.—The  17th  of  July  1865. 

Present : 
The  Hon'ble  H.  Y.  Bayley  and  E.  Jackson,  Jvdges, 

FUNCHANUND  OjHAH  and  others,  (Defendants,)  Appellants, 

versus 
Lalshan  Misser  and  othei-s,  (Plaintiffs,)  Respondents. 

a 

According  to  the  MUdkshard  and  the  Vivdda-chtntdmani  aU  property  that  a  womaa 
inherits  does  not  thereby  become  stri^Uiun  so  as,  after  her  death,  to  descend  to  her 
heirs.  Immovable  property  which,  in  default  of  other  intervening  heirs,  has  beeti 
inherited  by  a  mother  from  her  son,  descends  on  the  mother's  death  not  to  her  heirs^ 
but  to  the  heirs  of  the  son  from  whom  the  mother  inherited  it. 

The  point  raised  on  this  appeal  is  whether  landed  estate  which, 
in  default  of  other  intervening  heirs,  has  been  inherited  by  a  mother 
from  her  son,  descends  on  the  mother's  death  to  her  heirs,  or  whether 
it  descends  to  the  heirs  of  the  son  from  whom  the  mother  inherited 
it.  There  is  no  question  as  to  the  law  which  prevails  in  Bengal. 
It  is  admitted  that  the  son's  heirs  will  inherit  in  Bengal,  and  that 
the  mother  possesses  only  a  life-interest  in  the  son's  estate  similar 
to  the  interest  possessed  in  her  deceased  husband's  estate  by  a 
widow.  But  it  is  said  that  the  Mithil&  and  Mit&kshar&  laws  differ 
from  that  prevalent  in  Bengal  upon  this  point ;  and  that  according 
to  those  laws,  the  estate  inherited  by  a  widow  from  her  husband 
and  by  a  mother  from  her  sou,  thereby  becomes  her  atri-dliun  ;  and 
that  the  heirs,  after  the  widow's  or  the  mother^s  death,  are  the 
widow  8  or  mother's  heirs^  and  not  the  heirs  of  the  husband  or  of 
the  son. 

Baboo  Dwarka  Nath  Mitter,  who  contends  for  this  view  of  the 
laW;  supports  it  by  the  Mit&kshard,  Chapter  on  strirdhun^  pp.  365 
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t6  367,  Colebrooke's  Edition,  and  by  Baboo  Prosunno  Coomar 
Tagore's  translation  of  the  Vivida-chirUdmani,  in  which  the  au- 
thor of  that  work  gives  a  table  of  succession  according  to  the  Mit&k- 

shar&. 

The  eleventh  Chapter  of  the  Mit&kshar&  details  the  different 
sorts  of  property  which  come  under  the  denomination  of  strudhun, 
or  the  separate  property  of  a  woman.  The  first  Section  details  it  to 
consist  of  all  gifts  made  to  a  woman  by  her  father,  mother^  husband, 
or  brother^  or  received  by  her  at  her  marriage,  or  on  her  husband's 
second  marriage,  or  any  other  separate  acquisition.  The  second 
Section  repeats  this  definition,  and,  instead  of  the  words  "  separate 
acquisition,"  it  adds  also  "  property  which  she  may  have  acquired  by 
inheritance^  purchase,  partition,  seizure,  or  finding,  are  woman's 
property."  The  third  Section  lays  down  that  the  term  woman's 
property  conforms  in  its  import  with  its  etymology,  and  is  not  tech- 
nical :  for,  if  the  literal  sense  be  admissible,  a  technical  acceptation 
is  improper.  The  fourth  Section  goes  on  to  say  that  the  enumera- 
tion of  the  different  sorts  of  woman's  property,  as  above  given,  is 
not  intended  as  a  restriction  of  a  greater  number,  but  a  denial  of 
a  less.  Baboo  Dwarka  Nath  Mitter  especially  relies  upon  these 
passages  as  proving  that  all  estate  which  devolves  upon  a  mother 
or  widow,  even  by  inheritance,  thereby  becomes  stri-dhun  according 
to  this  law,  and  he  further  points  to  the  eighth  Section  as  proving 
that,  after  the  death  of  the  mother  or  the  widow,  her  heirs  take  it 
''Her  kinsmen  take  it,  if  she  die  without  issue."  Subsequent 
Sections  lay  down  who  her  kinsmen  are.  In  the  VivAdorchirUA- 
mani,  Chapter  on  the  table  of  succession  prepared  by  the  trans- 
lator. Baboo  Prosunno  Coomar  Tagore,  in  the  12th  Rule,  the 
following  is  laid  down:— "Any  property  which  a  woman  inherits 
is  her  stri-dhun,  that  is,  peculiar  property.  Hence  any  property  of 
her  husband  which  she  inherits  shall,  on  her  death,  be  received  by 
the  heirs  of  her  peculiar  property.  But  such  property  cannot,  ac- 
cording to  the  SmrUi-sdra,  be  her  sfri-dhun.  Hence  the  heirs  of 
her  husband  shall  receive  it  If  the  mother  die  after  inheriting 
her  son's  property,  such  property  becomes  her  stri-dhun.  Hence 
the  heirs  of  her  peculiar  property  get  it" 

It  would  appear,  then,  that  the  above-named  translator  of  the 
Vivadorchintdmani    would  make  a  distinction  between  the  pro- 
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perty  which  is  inherited  by  a  widow^  and  the  property  which  is 
inherited  by  the  mother.  At  least  it  is  not  quite  clear  from  the 
twelfth  paragraph  above  qaoted,  whether  he  rejects  the  rule  as  lidd 
down  in  the  SmrUirsdra  or  not.  This  work  is  one  of  those  works 
upon  which  he  relies  as  laying  down  the  law  of  succession ;  and  he 
points  out  what  is  the  rule  as  laid  down  in  that  work.  It  may  be, 
however,  that  the  translator,  Baboo  Prosunno  Coomar  Tagore^ 
merely  mentions  it  as  a  discrepancy,  and  adopts  the  general  rule  as 
Baboo  Dwarka  Nath  Mitter  contends  for  it. 

We  must,  however,  decide  the  question  before  us  on  the  law 
as  laid  down  in  the  Mit&kshar&  and  in  the  Vwdda-chintdmani, 
The  opinion  of  Baboo  Prosunno  Coomar  will  be  well  considered ; 
but,  if  it  is  contrary  to  the  text,  we  must  reject  it.  It  seems  to  be 
quite  clear,  from  the  fact  that  there  is  a  distinct  Chapter  in  the 
law  on  the  woman's  separate  property,  that  there  is  some  distinction 
between  the  different  sorts  of  property  obtained  by  women.  There 
is  certain  property  denominated  specially  strirdhun  regarding  the 
inheritance  to  which  a  different  rule  of  succession  prevails  from  that 
which  prevails  as  regards  other  property.  It  is  quite  clear  that  the 
different  rule  of  succession  is  laid  down,  not  because  the  woman 
was  the  last  owner,  but  because  the  property  is  of  a  special  descrip« 
tion,  and  the  special  description  of  property  is  very  carefully  enu- 
merated. 

We  think  the  text  clearly  confines  stri-dhun  to  be  some  sort  of 
special  separate  property. 

The  property  of  her  husband  or  her  son,  to  which  a  woman  may 
succeed  as  heir  for  her  life-time,  is  nowhere  laid  down  in  the  text 
as  thereby  becoming  atri-dhun.  If  the  law  of  the  Mit&kshar&  on 
this  point  was  so  different  from  £hat  prevalent  in  Bengal,  as  is  con- 
tended, the  commentators  would  have  distinctly  laid  down  the 
discrepancy.  As  a  general  rule,  the  laws  may  be  considered  to 
correspond,  although  there  are  certain  special  points  on  which  they 
differ.  These  points  are  wellknown ;  and  if  it  is  the  case  that,  on 
a  property  devolving  on  a  woman,  the  Mit&kshar&  law  at  once 
changes  the  whole  order  of  succession,  surely  there  would  have  been 
some  precedents  to  that  effect  in  the  law  books.  The  rule  laid  down 
in  Section  3  of  the  Chapter  on  stri-dhun  in  the  Mit&kshar&,  that  the 
words  ''  woman's  property*'  are  not  to  be  used  in  a  technical  sense, 
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probably  means  tliat  whatever  estate  really  becomes  the  woman's 
property,  so  that  she  may  act  with  it  as  she  likes,  may  be  considered 
stri-dhun,  but  not  that  any  property  which^  at  any  time  comes  into 
a  woman's  hands,  even  the  family  property  in  which  she  is  allowed 
only  a  life-interest  is  also  strirdhun.  If  this  was  the  law^  it  would 
have  been  clearly  and  distinctly  expressed,  and  there  would  have 
been  no  necessity  for  the  description  of  the  different  sorts  of  woman's 
property  which  the  law  lays  down. 

The  text  of  the  Vivdda*chintdmani  is  as  clear  upon  the  8ul> 
ject  as  the  text  of  the  Mitikshari.  There  are  several  pages  to 
show  what  special  sorts  of  property  are  woman's  separate  property 
or  stri'dhun.  It  is  nowhere  laid  down  that  all  property  which  a 
woman  inherits  thereby  becomes  stri-dJiun,  and  after  her  death  is  to 
be  inherited  by  her  heirs.  The  opinion  of  fiaboo  Prosunno  Coomar 
Tagore  is,  therefore,  we  think,  not  supported  by  the  text  of  either 
the  Mit&kshar&  or  of  the  Vivdda-^hintdmani ;  and  the  contention 
of  Baboo  Dwarka  Nath  Mitter  must,  we  think,  be  rejected  as  con- 
trary to  law  and  precedent. 

The  special  appeal  is  dismissed  with  costs.--S.  W.  R.  VoL  III, 
page  140. 

A  step-mother  cannot  take  by  inheritance  from  her  step-son. — 
LalUi  Jotee  Lall,  v.  Doranee  Kower. — Sutherland's  Full  Bench  Re- 
ports for  1862-4,  p.  173.     Vide  2  Nort.,  p.  557.  Cowel's  Digest,  718. 

Held  that  the  father  of  a  donee  under  a  Krishnarpan  inherits 
the  property  to  the  exclusion  of  the  family  of  the  donor. — Kasee* 
ram,  Kinpa-ram  v,  Mt.  Ichha. — Borr.  Rep.  VoL  II,  p.  502.  (Mori. 
Dig.  Vol.  I,  p.  321.) 


Chap.  n.  ]  SUCCESSION  OF  BROTHER,  &o.  478 

SECTION      V. 

RKLATIYE  TO  BROTHEBS,  THEIR  SONS  AND  SONS*  SONS. 

By  the  Law  as  current  in  MiUiilaj  a  childless  widow  will  not 
succeed  to  her  husband's  share  of  ioint  undivided  estate  if  he  have 
«.y  brothers  him  surviving ;  they,  and  not  the  widow,  succeeding  to 
his  share. — Bahoo  Rvmjeet  Singh  v.  Baboo  Obhye  Naraen  Singh. 
Sel.  S.  D.  A,  Rep,  Vol.  II,  p.  245  (New  Ed,  p.  315). 

See  also  Muaaummat  Joraon  Koonwur  v.  Chowdhree  Doosht 
Dovnin  Singh  and  others. — Ibid.  Vol  VII^  p.  26.    See  ante,  p.  231. 

A  Hindu  dying  leaving  a  brother  and  a  widow,  but  no  children, 
the  undivided  estate  is  inherited  by  the  brother,  and  the  widow 
is  entitled  to  maintenance  only. — Govind-das  Doollub-das  v.  Muha^ 
luJcahmee. — Borr.  Rep.  Vol.  I,  p.  241. 

The  same  point  was  decided  in  Runga/ma  v.  Atchumma  and 
othera— Mad.  S.  D.  A.  Dec.  Vol.  I,  p.  521. 

Where  there  are  two  sons  of  a  common  ancestor  succeeding 
to  ancestral  property,  and  one  of  those  sons  dies  without  male  issue, 
the  surviving  son,  and  not  the  deceased's  widow  or  daughter,  is 
entitled  to  the  succession. — Siva-geana  Pungoothy  Vencata  Let- 
choomy  Nachiar  and  another  v.  Aundy  Letchoomy  Ammal  and 
others.— Mad.  Dec.  Vol.  I,  p.  485.    (Mor.  Dig.  Vol.  I,  p.  324.) 

Where  a  person  acquires  wealth  either  at  home  or  abroad, 
by  his  own  exertion,  and  dies  without  separating,  his  brother  inherits 
the  property  to  the  exclusion  of  the  widow  and  mother, — Man 
Baee  v.  Kriahnee  Baee, — Borr.  Rep.  Vol.  II,  p.  124. 

Two  brothers  possessed  of  an  undivided  estate  in  MUhila, 
and  dying  leaving  a  widow,  a  daughter,  and  daughter's  sons,  the 
surviving  brother  succeeds  to  his  share,  to  the  exclusion  of  his 
brother's  widow  and  issue. — Pokh  Naraen  and  others  v.  Mussumr 
mat  Seesphool — Sel.  S.  D.  A  Rep.  Vol.  Ill,  p.  114. 

Illegitimate  sons  of  a  Sh'&dra  succeeding  to  their  father^  living 
and  dying  undivided,  succeed  to  each  other.—  Vencata-ram  v.  Ven- 

Vol.  II.  60 
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caia  Luchema  UUam  and  another.— Stra.  H.  L  Vol.  II,  p.  804. 
Mori.  Dig.  Vol.  I,  p.  323. 

Illegitimate  brothers  living  in  a  state  of  union,  snooeed  to 
one  another. — Mynee  Boyee  v.  OoUxhtam, — 8  Moore's  I.  A.  p.  400, 
(Hughes'  children's  case)  where  the  question  was  reviewed.  It  came 
on  subsequently  before  the  Madras  High  Court;  (2  Mad.  H.  Ct  R 
p.  196.)  After  holding  that  they  were  not  barred  from  considering 
the  question  by  the  decision  of  the  Privy  Council,  the  Court  deter- 
mined that  the  brothers  inherited  to  each  other,  and  to  their  mother. 
Norton's  Leading  Cases,  Part  II,  p.  568. 

The  whole  or  uterine  brother  has,  under  Hind6  Law,  a  better 
claim  to  succession  than  a  half-brother. — Beer-chunder  Joobraj 
V.  Neel'kishen  Thakoor.—S,  W.  R.  Vol.  I,  p  177. 

The  half-brothers  of  a  Hind6  deceased  were  held  to  bo  entitled 
to  his  share  of  undivided  property,  excluding  from  inheritance  his 
widow  and  daughters. — Man-koonwar  v.  Bhugoo. ^Borr.  Rep. 
Vol.  II,  page  139.     (1  Mori.  Dig.  page  325). 

According  to  the  Mitdkshar&  law  a  step-brother  inherits  after 
the  widows  if  he  survives  them,  otherwise  a  uterine  brother's  son  suc- 
ceeds.— Burhum  Dev  Roy  v.  Punchoo  JRoy.— -S.  W.  Rep.  Vol.  II, 
page  123. 

It  is  not  optional  with  a  minor  to  sue  either  in  his  own  name 
or  through  the  intervention  of  a  guardian  :  he  must  be  represented 
by  a  legally  constituted  guardian. 

A  member  of  a  joint  Hind6  family  is  precluded  from  maintain- 
ing a  suit  for  the  specific  share  which  would  devolve  upon  him  on 
partition. 

Separate  appropriation  of  profits  would,  in  some  cases,  be  very 
good  evidence  of  a  tacit  agreement  amongst  the  members  of  a  joint 
Hind6  family,  to  hold  their  property  according  to  their  separate 
shares. 

A  debt  contracted  by  a  father  is  binding  upon  the  son,  unless 
it  is  of  such  a  nature  that  he  can,  under  the  provisions  of  the  Hindu 
law,  repudiate  it. 

Where  two  uterine  brothers  and  a  half  brother  are  members 
of  a  joint  HihdA  family,  and  one  of  the  two  former  dies,  the  brother 
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of  the  half-blood  is  not  entitled  to  receive  any  thing  out  of  the 
share  of  the  deceased. — Gheyt  Narain  Singh  (one  of  the  defend- 
ants) appellants  v.  Bunwaree  Singh  (plaintiff;  and  another^  respon- 
dent«.— S.  W.  R  Vol.  XXIII,  p.  895. 

The  sons  of  a  brother  are  heirs  ( on  failure  of  the  wife, 
daughter,  her  son,  parents,  or  a  brother )  of  a  man  dying  separated 
without  male  issue. — Pran  Shunkur  and  another  v.  Pran  Koonvrwr, 
Borr.  Rep.  Vol.  I,  p.  427.    ( 1  Mori.  Dig.  p.  324 ). 

Two  brothers  living  undivided  and  dying,  one  leaving  a  widow, 
and  the  other  a  widow  and  a  son,  the  son  succeeds  to  his  uncle's 
estate,  to  the  exclusion  of  his  widow. — MuasfwnvmaJt  Ooolab  v.  Mua- 
eummat  PliooL — Ihid,  p.  154. 

Under  the  Mit£kshar&  a  nephew  succeeds  not  as  the  heir  of  his 
father,  but  as  the  direct  heir  of  his  uncle. — Brojo  Mohun  Thakoor 
V.  Gauree  Persad  Chowdkoory.S.  W.  R.  Vol,  XV,  a  r.  p.  70. 

S,  died  leaving  three  sons  and  ancestral  property,  of  which  K, 
one  of  S's  sons^  took  a  third  share.  Oo  the  death  of  another  of 
S's  sons  without  issue,  K's  original  share  was  increased  by  his 
deceased  brother^s  share, — Held  that  according  to  the  Mit&kshar& 
law,  one  of  K's  sons  was  entitled,  during  K's  life-time  to  bring 
a  suit  to  assert  his  right  in  the  share  of  K,  inherited  from  his 
deceased  brother,  such  share  being  ancestral  property.— G^ngoo 
Mull  V.  Bunaee-dhur,  1,  6  N.  W.  R.  p.  79. 

A  second  cousin  excludes  a  third.-— if o^&eer  Persad  and 
others  v.  Bam  Slivm. — Agra  Rep.  Vol.  Ill,  a.  c.  p.  6. 

Calcutta,  H.  C— 3%e  15^  of  Augusty  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  K  Jackg^^^  Judges. 

Eus££M  Chund  Qurain  (plaintifi)  Appellant, 

versus 
OODUNG  GuBiAN  (Defendant)  Respondent. 

Under  the  MitiULshard  system  of  Hindti  Law,  in  default  of  all  hein,  a  brother's  grand- 
son can  succeed. 

Jackson,  J. — ^The  question  raised  in  this  appeal  is  whether, 
under  the  Mitiksbard  system  of  Hind<i  Law,  a  brother^s  grandson 
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can  succeed  to  the  estate  of  a  deceased  person.  The  Judge  of 
Patna  has  held  that  he  is  not  included  among  the  heirs,  and  has  on 
this  ground  dismissed  his  claim  to  inherit  his  granduncle's  estate. 

In  support  of  this  view  of  the  law^  the  cases  of  Government 
versus  Oridharee  Lai  Roy,  page  13,  Weekly  Reporter^  Volume  IV, 
and   of  Mussummat  Sona  Daee  versus  Bisumbhur  Sahoo^   pages 
168  and  169,  Legal  Remembrancer,  Volume  I,   have  been  specially 
pointed  out  to  us  as   following  former  precedents^  and  distinctly 
ruling  that  the  enumeration  of  heii-s  as  laid  down  in  the  standard 
,  authority  on  the  Law,  viz,y  the  translation  of  the  Commentary  on 
that  Law  by  Sir  H.  Colebrooke,  is  an  exhaustive  enumeration  ;  and 
it  has  been  next  pointed  out  that  in   no  portion  of  that  Law  is  the 
brother's  grandson   anywhere  mentioned  as  an  heir.     In  Chapter 
2,  Section  4,  verse  1^  brothers  are  mentioned;    and  in  verse  7, 
brother's    sons    are    mentioned,  but   brother's  grandsons  are   not 
alluded  to.    Again,  in  Section  5,  verse  1,  it  is  laid  down  that,   *'  if 
there  be  not  brother  s  sons^  gentiles  share  the  estate ; "  and  this 
Section  goes  on  to  enumerate  who  the  gentiles  are,  viz.,  first  the   Sd- 
pindas,  or  kindred  connected  by  funeral  oblations,  such  as  the  pater- 
nal grandmother,   the  paternal  grandfather,  the  uncles  and    their 
sons,  and,  on  failure  of  that  line,  the   paternal   great-grandmother, 
great-grandfather,  his  sons,  and  their  issues  inherit.    And  in  the 
next  verse,  it  is  laid  down  that,  if  there  be  none   such,  the  succes- 
sion devolves  on  Samdnodakas,   or  kindred  connected  by  libations 
of  water,  and  goes  on  to  point  out  that  Sapindas  cease  with   the 
seventh  person,  while  the  SamdnodaJcas  extend  to  the  fourteenth 
degree.     In  the  next  Chapter  again,   cognates  are  declared  to   be 
heirs  on  failure  of  Sapindas  and   Samdnodakas,  and  those  cognates 
are  specially  enumerated.     Acting  upon   the   rule  that,  when    the 
particular  relation  is  not  specially  enumerated  as  one  of  the  heirs, 
he  is  excluded  from  inheritance,  a  sister's  son  was  excluded  in  the 
decisions  above  quoted ;  and  on  the  same    ground,  in  the  case  of 
Ilias  Koonwar  versus  Agund  Roy  (  Select  Reports,  Sudder  Dewanny 
Adawlut,   Volume   III,  page   37 )   a  brother's  daughter's  son  was 
excluded. 

On  the  other  hand,  it  was  shewn,  for  the  appellant,  that  the 
right  of  a  brother's  grandson  to  succeed  to  an  estate  under  the 
Mitdksharfi  Law  as  a  sapinda  was  virtually  upheld  both    in  the 
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Sadder  Dewaony  Adawlut  and  by  the  Lords  of  Her  Majesty's  Privy 
Council  in  the  case  of  Qunga  Dutt  Jha,  and  on  his  death,  Rutcbepat 
Dutt  Jha  versus  Rajendro  Narain  Roy  and  others,  reported  at 
page  11,  Vol  II>  Sudder  Dewanny  Adawlut  Select  Repoi-ts ;  and 
at  pages  132  to  168,  Volume  IT,  Moore's  Indian  Appeals  for  1839. 
In  that  case  the  right  of  a  descendant  in  the  paternal  line  in  the 
sixth  degree  to  succeed  as  a  sapinda  was  held  to  be  preferential 
to  the  right  of  a  cognate.  It  is  admitted  that  this  case  was  governed 
by  the  MUhila  Law,  and  it  is  urged  for  respondent  that  there  is 
some  distinction  on  this  point  between  the  Mitdkshard  and  Mithila 
Laws.  As  respects  the  commentary  on  the  Mit&kshari  Law,  the 
passages  above  alluded  to  as  having  been  quoted  by  the  opposite 
aide  are  referred  to  as  clearly  shewing  that  all  the  different  heirs 
are  not  enumerated,  and  that  there  are  heirs  which  are  not  there 
enumerated. 

The  learned  Judge  Mr.  H.  B.  Harrington,  in  the  course  of  his 
elaborate  opinion  on  the  Hindd  Law  quoted  at  page  156  of  the  deci- 
sion of  Her  Majesty's  Privy  Council  in  the  case  of  Qunga  Dutt 
Jha,  laid  down  "  that  the  term  '  ptUtiu'  or  son,  in  the  Mit&kshar&^  and 
its  Commentary  the  SubodJdiiif  is  frequently  used  as  a  generic  term 
for  male  issue  or  descendant,  and  must  be  so  construed  in  several 
parts  of  the  Mit&kshar^  or  the  grandson  as  well  as  the  great-grand- 
son would  be  excluded  from  the  immediate  succession,  though  ac- 
knowledged in  every  system  of  Hiud(i  law  to  represent  their  father 
and  deceased  grandfather."  Mr.  Harrington  goes  on  to  give  his 
reasons,  alluding  specially  to  the  above  quoted  verses  4  and  5  of 
Section  5,  and  pointing  out  that  the  words  "  sons''  and  ''  issue" 
must  mean  generally  lineal  descendants  in  the  male  line.  It  may 
be  inferred  that  he  would  have  given  the  same  interpretation  to  the 
words  **  brother's  sons"  in  verse  7,  Section  4 ;  and  if  so,  that,  in 
bis  opinion,  a  brother's  grandson  could  succeed  to  the  estate  of  his 
deceased  granduncle. 

We  are  of  opinion,  then y  that  the  word  ''sons"  in  the  Mit&k- 
sharfi  does,  as  a  general  rule,  include  all  descendants  in  the  male 
line  who  can  offer  funeral  oblations.  Otherwise  it  would  be  useless 
for  the  Mit&kshar&  to  lay  down  that  sapindas  descended  from  the 
sixth  degree  or  Samdnodakas  from  the  fourteenth  degree  can  succeed 
if  it  also  laid  down  that  this  was  confined  to  the  sons  or  the  grand- 
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sons  of  the  great  grandfather  io  the  aeireiith  or  fourteenth  degree. 
The  words  *'  sods"  and  '^  inoe''  in  verse  4  and  6^  Section  5,  Chap- 
ter I,  of  tiie  Mitiksbari,  most,  we  think,  allade  to  the  descendants 
of  the  paternal  ancestor  in  the  nearest  degree  who  ttlay  be  then  alive 
np  to  the  seventh  or  the  fourteenth  d^pnee. 

It  is  by  no  means  inconsistent  with  this  view  that  a  brother^s 
daugfatei^s  son  has  been  held  unable  to  succeed.  A  brother^s  grand- 
son in  the  male  line  may  be  among  the  enumerated  heirs  under 
the  words  **  brother's  son/'  even  if  the  daughter  is  thereby  excluded. 
This  decision  is  not^  therefore^  opposed  to  that  regarding  a  brother's 
daughtei^s  son. 

We  accordingly  reverse  the  decision  of  the  Judge  of  Patna, 
and  remand  the  case  to  him  for  disposal  of  the  remaining  issues 
which  arise  in  it. 

Bayley  J. : — ^We  think  that,  even  if  the  brother's  grandson  can- 
not succeed  after  the  brothei^ff  son,  still  that  he  can  succeed  generally 
as  a  safinda  or  one  of  the  kindred  who  can  offer  funeral  rites  to 
the  deceased.  In  this  case,  one  brother's  grandson  has  obtained 
possession  of  the  whole  estate,  another  sues  him  to  obtain  posses- 
sion of  his  diare  of  it.  There  is  no  nearer  heir  to  the  estate.  The 
sole  question  is  whether,  under  any  circumstances,  in  default  of  all 
heirs,  a  brother's  grandson  can  succeed.  We  think  that  he  can.«* 
a  W.  Rep.  Vol.  VI,  p.  158. 

Brothers'  sons  exclude  brother's  grandsons. — Ounga  Deen 
Rawot  V.  Mudhoo  Soodun. — Agra.  Rep.  Vol.  Ill,  p.  11.  See  Nor- 
ton's  Leading  Coses,  Part  II,  p.  573. 

Accordiug  to  the  HindA  law,  as  current  iu  Behar,  Uie  g^ndsou 
of  paternal  uncle  is  excluded  by  a  brother's  son,  and,  on  the  bro- 
ther's son's  death,  by  his  widow,  if  the  family  were  divided ;  and 
according  to  the  same  law,  a  boy  adopted  in  the  krUrinfna  form 
takes  inheritance  both  in  his  own  family  and  in  that  of  his  adopting 
parent8.--5el.  S.  D.  A.  Rep.  Vol.  Ill,  p.  307  ( New  Ed.  p.  410. ) 
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Admitted  legal  opinlonB. 

Ha]f  brothers  share  equally  with  whole  brothers}  If  undivided.    But  arc  excluded  by  a 
whole  brother,  if  separated. 

Q.  1.  A  person  had  two  wives;  by  his  first  wife  he  had  two 
sons,  and  by  the  second  one  son.  After  the  father's  death,  all  the 
brothers  lived  together  as  an  undivided  family ;  and  jointly 
possessed  the  paternal  estate.  One  of  the  sons  by  the  first  wife 
died,  leaving  a  widow,  who  is  since  dead.  Subsequently  to  her 
death,  the  other  son  by  the  first  wife,  and  lastly  the  son  by  the 
second  wife,  died,  each  leaving  a  widow.  In  this  case,  it  is  pre- 
sumed the  property  will  be  made  into  three  shares,  of  which  two 
will  go  to  the  widow  of  the  son  by  the  first  wife,  and  the  remaining 
one  to  the  widow  of  the  son  by  the  second  wife.  Is  this  the  pro- 
per distribution  according  to  law  ? 

R.  1.  If  the  original  proprietor  had  three  sons  by  two  diflfer- 
ont  wives,  as  mentioned  in  the  question,  and  the  son  whose  widow 
is  dead,  died  while  they  were  living  together  as  an  undivided  and 
joint  family ;  in  this  case,  the  uterine  and  half  brothers  should  have 
succeeded  in  equal  shares  to  the  property  left  by  their  deceased 
brother.  On  their  death;  their  widows  are  entitled  to  the 
succession. 

Q.  2.  Should  it  be  proved,  that  the  three  brothers  divided 
the  estate  among  themselves,  and  died  one  after  another,  in  this 
case,  is  there  any  particular  rule  for  the  widows'  succession  ? 

R.  2.  Supposing  the  brothers  to  have  made  partition  of  their 
paternal  estate,  and  to  have  taken  possession  of  their  respective 
shares,  and  subsequently  one  of  the  sons  by  the  first  wife  to  have 
died,  leaving  no  widow,  his  brother  of  the  whole  blood  is  exclu- 
sively entitled  to  his  share.  On  his  death,  his  widow  is  entitled  to 
two  shares,  that  is  to  say,  to  the  one  which  was  her  husband's 
original  legal  share,  and  to  the  other  which  devolved  on  him  from 
his  uterine  brother.  The  widow  of  the  son  by  the  second  wife  is 
only  entitled  to  the  share  of  which  her  husband  died  seized.  March 
30th,  1820.— Macn.  H.  L.  Vol.  II,  Chap.  I  Sect.  V,  Case  1. 
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Property  deriTed  to  a  woman  from  her  hmhanil  goea  at  har  death  io  hia  aephewe ;  hot 
not  her  peculiar  property,  which  will  go^  in  preferMice^  to  her  atep-daughter. 

Q.  A  widow  institnted  an  action  claimiiig  her  husband's  share 
of  the  ancestral  estate,  against  his  nephews,  who  however  came  to 
an  amicable  adjustment  with  her,  having  assigned  some  immovable 
property  for  her  maintenance.  From  .that  time  she  continued  to. 
live  with  the  daughter  of  her  rival  wife,  which  daughter  had  a  son, 
since  dead.  On  the  death  of  the  widow  her  funeral  rites  were  per- 
formed by  the  husband  of  the  daughter  of  her  contemporary  wife, 
and  the  first  anniversary  of  her  death  was  celebrated  by  hev 
husband's  nephews.  In  this  case,  will  the  property,  whether  it  be 
her  husband's  patrimonial  or  her  own,,  purchased  either  with  the 
produce  of  her  husband's  patrimonial  or  with  her  own  peculiar 
property,  devolve  on  her  husband's  nephews,  or  on  the  daughter 
of  the  rival  wife  ? 

jR.  Supposing  the  childless  widow  to  have  received  immovable 
property  out  of  her  husband's  patrimonial  estate  by  compromise 
from  his  nephews  for  her  maintenance,  she  would  in  such  property 
have  had  only  a  life  interest  Her  property,  therefore,  with  the 
exception  of  her  peculiar  estate^  will  devolve  on  her  husband's 
nephew.  But  the  property  which  she  purchased  with  ber  subsis- 
tence, her  Jewels,  ber  perquisites,  and  her  gains,  is  termed  her  pecu- 
liar or  separate  property,  and  should  devolve  on  the  daughter  of 
the  rival  mfe.—CUy  Patna,  ith  Juljf  1807.  Macn.  H.  L.  VeL  II„ 
Chapter  I,  Section  5,  case  4; 
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ex:cTiQN  VI. 


RELATIVE  TO  JOINT  AND  UNDIVIDED  PROPERTY. 

It  is  perfectly  intelligible  that,  upon  the  principle  of  survivor- 
ship, the  right  of  the  co-paroeners  in  an  undivided  estate  should 
override  the  widow's  succession.  According  to  the  principles  of 
Hindii  law,  there  is  co-paroeneryship  between  different  members  of 
a  united  family,  and  survivorship  following  upon  it.  There  is  com- 
munity of  interest  and  unity  of  possession  between  all  the  members 
of  the  family ;  and  upon  the  death  of  any  one  of  them,  the  others 
may  well  take  by  survivorship  that  in  which  they  had,  during  the 
deceased's  life-time,  a  common  interest  and  common  possession.  But 
the  law  of  partition  shows  that^  as  to  the  separately  acquired  pro- 
perty of  one  member  of  a  united  family,  the  other  members  of  that 
family  have  neither  a  community  of  interest  nor  unity  of  possession. 
The  foundation,  therefore,  of  a  right  to  take  such  property  by  survi- 
vorship fails  ;  and  there  are  no  grounds  for  postponing  the  widow's 
right  to  inherit  to  any  superior  right  of  the  co-parceners  in  the 
undivided  property. — Part  of  the  Privy  Council  decision  in  Katama 
Natchear,  v.  T%6  Rajah  of  Shiva-gumga. — Vide  Sutherland's  Privy 
Council  Judgments,  page  530 ;  and  Moore's  I.  A.  Vol.  IX,  p.  611  et  aeq. 

The  Canon  of  the  Hind6  law  of  Southern  India,  in  regard  to 
the  succession  of  widowsj  is  'that  a  wedded  wife,  being  chaste^ 
takes  the  whole  estate  of  a  man,  who  being  separated  from  his  co- 
heirs and  not  subsequently  re-united  with  them,  dies  leaving  no 
male  issue.'  The  limit  of  the  *  co-heirs'  must  be  held  to  include 
undivided  collateral  relationSj  who  are  descendants  in  the  male  line 
of  one  who  was  a  co-parcener  with  an  ancestor  of  the  last  possessor. 
Collateral  kinsmen  answering  the  above  description  have  interests 
which  pass  inter  se  by  right  of  survivorship,  and  a  widow's  right 
as  heir  is  excluded  by  the  text  when  any  of  such  collateral  kinsmen 
survive  her  husband.  The  Governing  principle  of  the  rule  is  co- 
parcenary survivorship  which  precludes  alike  the  right  of  the  widow 
and  every  other  member  of  the  family,  who  has  no  right  to  the 

enjoyment  of  the  estate  before  the  death  of  the  possessor. 
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The  sound  rule  to  lay  down  with  respect  to  undivided  or  im- 
partible ancestral  property,  is  that  all  the  members  of  the  family 
whoj  in  the  way  pointed  out,  are  entitled  to  unity  of  possession  and 
community  of  interest,  according  to  the  law  of  Partition,  are  co- 
heirSj  irrespectively  of  their  degrees  of  agnate  relationship  to  each 
other,  and  that,  on  the  death  of  one  of  them  leaving  a  widow  and 
no  near  sapindas  in  the  male  line,  the  family  heritage  both  partible 
and  impartible  passes  to  the  survivors  or  survivor,  to  the  exclusion 
of  the  widow.  But  when  her  husband  was  the  last  survivor,  the 
widow's  position  as  heir  relatively  to  his  other  undivided  kinsmen, 
is  similar  to  her  position  with  respect  to  his  divided  or  self  and 
separately  acquired  property. — Sri  Rajah  Yenumula  Gavuri-devam-- 
ma,  Gdru  v.  Sri  RdjaJk  Yenumula  Rdmandora  Odru, — Mad,  H.  C 
Rep.  Vol.  VI,  p.  93. 

It  is  not  the  universal  rule  that  a  Hiud6  woman  cannot  in- 
herit so  long  as  there  is  a  male  representative  of  the  family.  Her 
right  to  inherit  depends  on  the  nature  of  the  property.  If  the 
property  be  the  joint  property  of  an  undivided  Hindti  family, 
females  are  only  entitled  to  maintenance ;  but  if  the  property  be 
held  as  a  separate  or  divided  property,  it  devolves  upon  the  female 
heirs  in  their  proper  order  of  succession. — Mtissummat  Soorjoon  v. 
Idhru  Bramma. — N.  W.  Rep.  Vol.  Ill,  p.  74. 

The  preferable  right  of  the  surviving  parceners  may  be  deduced 
by  inference  from  the  fact  that  "  the  same  goods  which  appertain  to 
one  brother,  belong  to  another  likewise,"  and  that  "  when  the  right 
of  one  ceases  by  his  demise,  those  goods  exclusively  belong  to  the 
survivor,  since  his  ownership  is  not  divested."  But  according  to 
both  schools  of  Hindi  law,  the  right  of  survivorship  is  not  abso- 
lute, and  the  undivided  share,  according  to  both,  descends  to  his 
sons. — Part  of  the  decision  in  Vira-swdmi  Grdmini  v.  Ayya-swdmi 
Grdmini. — Mad.  H.  C.  R.  Vol.  I,  p.  475. 

Succession,  in  undivided  families  living  under  the  Mit&kshar^ 
goes  by  survivorship  to  the  males,  to  the  exclusion  of  females. — 
Siva-geana  Pungoolhy  Venkata  Leclioomy  Natchiar  daughter 
of  the  deceased  Satooroyer  late  Zemindar  of  Oorcand,  and  Putty 
Cunnoo  Ammaul  widow  of  the  deceased  Sato<yivyer  and  guardian 
of  the   first  plaintiff,  v.  Atindy  Lekkoomy  Ammaul,  her  lion  Goda- 
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li'nga  Satooroyer,  her  father  Swamy  Taven,  and  the  deceased 
zemindar  s  brother,  Palany  Coniarorawo^ny  Satooroyer,  guardiaus  of 
the  2nd  defendant.* — Madras  Select  decrees  Vol.  I,  p.  485.  Norton's 
Leading  Cases^  Part  II,  p.  457. 

A  widow  is  not  competent  to  claim  a  share  in  undivided 
ancestral  property  nor  can  she  be  considered  as  a  co-parcener  of  the 
estate ;  and  since  she  is  not  a  co-parcener,  she  is  not  vested  with  the 
same  rights  as  the  other  co-parceners. — Venkata  Soobumal  v.  Ven- 
cummal    Case  12  of  1818.  1  Mad.  Dec.  p.  210.  (1  Mori.  Dig.  317.) 

A  member  of  an  undivided  family  living  under  the  Mit&kshar& 
law,  and  having  joint  family  property,  died  entitled  to  an  undivided 
share  in  such  property,  leaving  two  widows,  him  surviving. 

Held,  that  the  share  of  the  deceased  did  not^  at  his  death,  pass 
to  his  widows,  but  that  ( there  being  no  male  issue)  it  passed  to  the 
remaining  members  of  the  family  by  survivorship,  and  could  not  be 
rendered  liable  for  the  debts  of  the  deceased  in  a  suit  against  his 
widows. — Sadabart  Prasad  v.  Foolbaa  Koer.f    See  ante  p.  149. 

It  was  held,  that  by  the  death  without  (male)  issue  of  one  of  an 
undivided  family  during  the  life-time  of  others,  his  share  of  the  un- 
divided inheritance  reverts  to  his  father,  or  his  direct  heirs,  and  not 
his  widow. — Ambavow  v.  Rutton  Krishna  and  others. — Sel.  Rep. 
page  132.     ( 1  MorL  Dig.  p.  317). 

By  the  law  as  current  in  Benares  a  widow  is  not  entitled  to 
share  an  undivided  estate  with  her  late  husband's  brethren,  and  is 
only  entitled  to  maintenance. — Duljeet  Singh  v.  Sheo-mvmookli  ^ngh, 
Sel.  S.  D.  A.  R.  Vol.  I,  p.  59  (New  Ed.  p.  79.)  H.  Colebrooke  and 
Harington. 

By  the  law  as  current  in  Benares,  a  childless  widow  is  not  en- 
titled to  succeed  to  her  late  husband's  estate,  which  devolved  entire 
and  without  partition  on  him  from  his  ancestors,  to  the  exclusion  of 

*  "  The  leading  case,"  says  Sir  John  Norton,  "  well-known  as  the  Ooretmd  Cate, 
illustrates  the  doctrine.  When,  then,  a  male  co-parcener  dies,  the  remaining  male  co- 
parceners continue  to  administer  and  enjoy  the  undivided  property,  just  as  though  no 
death  had  happened^  and  this  as  long  as  they  remain  incorporated.  I  Stra.  p.  142." 
Norton's  Leading  Cases,  Part  II,  p.  461. 

t  This  decision  has  been  afi&rmed  by  the  Privy  Council. 
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his  brothers. — Rajah  Shumahere  Mull  v.  Ranee  t>elvaj  Koovmr, — 
Sel.  S.  D.  A.  Rep.  Vol.  II,  p.  169.    (New  Ed.  p.  216.) 

Where  property  is  acquired  by  the  members  of  a  joint  Hindii 
family  from  funds  derived  from  the  ancestral  property  and  held  by 
them  in  joint  possession^  on  the  death  of  one  of  them  his  share  does 
not  devolve  on  his  widow. — MuesumTnai  Tacknoo  v.  MueeummcU 
Moonia  and  others.— 8.  W.  R  Vol.  VII,  p.  440. 

According  to  the  Mit&kshar&  law>  where  property  is  joint  and 
undivided,  a  widow  cannot  succeed,  but  is  entitled  to  maintenance 
only.  The  withdrawal  by  her  husband's  brothers  of  their  claim  to 
his  share  cannot  give  her  a  title  to  succeed  to  it.-*ilfo7iAt«m  Koan- 
Svur  (pauper,)  v.  Thakoor  Persaud.— S.  W.  R.  Vol.  V,  p.  176. 

Under  the  Mit^kshai-^  law,  a  daughter  can  inherit  a  separated 
share,  but  where  the  property  is  held  jointly,  the  widow  or  daughter 
cannot  succeed,  but  are  only  entitled  to  maintenance.— JTooIoda 
Debia  v.  RajmoUe  Defeio.— S.  W.  R.  Vol.  XII,  p.  456. 

Under  the  Hindii  law,  where  property  is  proved  to  be  separate 
and  divided  property,  the  daughters  aud  daughter's  son  are  the 
legal  heirs  entitled  to  it,  and  not  more  remote  relations  to  the  de- 
ceased.—Bumj/ar  Singh  and  others  v.  Muasummat  Hunsee  and 
others.— Agra  Rep.  Vol.  II,  a.  c.  page  166. 

See  also  ante  pages  227,  229—  232,  242,  244,  245,  400,  404, 
420,  460,  466,  467^  473  and  475. 


Admitted  legal  opinionB. 

Aceoriinc  to  the  Iftw   of  BeiuunM,  a  man'o  daughter,  the  family  being  joint,  ie  oi^y 
entitled  t#  maintenance  from  her  imdee  and  their  eons. 

Q.  There  were  four  brothers  of  the  whole  blood,  who  jointly 
held  a  paternal  landed  estate.  Two  of  them  are  still  living,  and 
the  other  two  died,  one  leaving  two  sons,  and  the  other  a  maiden 
daughter.  In  this  case,  is  the  daughter  entitled  to  any  share  of 
the  property,  and  if  so,  what  proportion  will  devolve  on  her  ? 
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R  Supposing  the  maiden  daughter  to  have  no  other  near 
relation  living,  except  her  uncles  and  uncles'  sons,  then  they  (her 
uncles  and  uncles'  sons)  are  bound  to  dispose  of  her  in  marriage. 
If  the  daughter's  deceased  father  have  not  separated  his  portion  of 
the  paternal  estate  from  that  of  his  co-parceners,  then  they  are 
bound  to  supply  the  necessary  expenses  attendant  on  her  marriage, 
out  of  the  joint  estate.  The  daughter  cannot  inherit  the  legal 
share  of  her  deceased  father.  This  opinion  is  consonant  to  the  law, 
as  pronounced  by  Ydjnavalkya,  Vishnu  and  other  sages.* — Zillah 
Alligurh,  June  2nd»  1819. — Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect  iii, 

Case  7. 

— ~™^—        '  II  I  ■»— ^■^—        I     -^^— ^— ^—  ,  III       I  ■ 

*  According  to  the  law,  as  receiyed  in  the  school  of  Benares,  the  nndiTided  brother^s 
female  hehrs  are  excluded  by  his  male  co-jMreeners,  as  will  appear  from  the  subjoined 
extracts  from  the  Mitdkshari :~"  The  wife  fhall  take  the  estate,  regards  the  widow  of 
a  separated  brother."  page  827.  '*  Therefore,  it  is  a  settled  role,  that  a  wedded  w!^ 
being  chaste,  takes  the  whole  estate  of  the  man  who,  being  separated  from  his  oo-heirs, 
and  not  subsequently  re-united  ¥rith  them,  dies  leaying  no  male  issue,"  psge  340.  But 
accordiDg  to  the  law  as  preralent  in  Bengal,  the  union  of  the  lunily  it  no  bw  to  the 
saoceasion  of  the  female  heir.^Note  by  Sir  W.  Macaaghten. 


i88  PRECEDENTS  OF  [  Boos  u. 

of  kio  she  succeeda."  CoDsidering  the  high  authority  of  the  Muyukha 
on  this  side  of  Iiidiai  this  might  alooe  seem  sufficient  to  establish 
the  position  that  the  sister  comes  next  in  order  of  inheritance  after 
the  paternal  grandmother ;  but,  according  to  certain  commentators 
on  the  MiULkshar&i  the  sister  comes  next  in  order  of  inheritance 
after  the  brother.  The  passage  in  the  MitiLksbari  is  contained  in 
the  first  paragraph  of  Chapter  II,  Section  4 ;  '  On  failure  of  the 
father,  brethren  share  the  estate/  Naoda  Fundita  and  Balam 
Bhatta,  says  Mr.  Colebrooke,  in  his  note  to  this  passage,  consider 
this  as  including  '  brothers  and  sisters*  in  the  same  manner  in 
nfbicfa  '  parents'  have  been  explained  '  mother  and  father/  and  con- 
formably with  an  express  ride  of  Qrammar.  They  observe  that  the 
brother  inherits  first,  and,  in  his  default,  the  sister ;  this  opinion, 
Mr.  Colebrooke  states,  is  controverted  by  Kanuddkara  and  Uie 
author  of  MuyHJcha.  It  certainly  is  so  in  para.  16  of  Chapter  IV, 
Section  VIII,  of  the  Muy&kha. 

Their  Lordships  come  to  the  conclusion  that  the  general  rule 
in  Bombay  has  long  been,  and  is,  to  treat  the  sisters  as  heirs  to  the 
brother  rather  than  the  paternal  relatives  of  the  description  of  tlie 
present  plaintifib.  Accordingly,  their  Lordships  think  that  they 
may  safely  and  properly,  in  the  present  instance,  adopt  or  accept 
that  rule.  They  consider  that,  in  Bombay  cU  least,  the  sisters,  in 
such  a  case  as  this,  are  the  heirs  of  the  brother.  The  consequence 
is  that,  in  whatever  possible  manuer  the  Will  of  the  Testator  is 
read,  the  entii'e  interest  in  the  property  in  question  must,  we  think, 
be  viewed  as  vested  in  the  widow  and  her  daughters,  or  some  or 
one  of  them,  and  that,  therefore,  the  appellants  here,  the  sons  of 
the  brother  of  the  Testator,  are  suing  in  a  matter  in  which  they 
have  not  shown  the  slightest  interest,  nor  with  which  have  they  any 
concern.  The  result  is,  in.  their  Lordships'  opinion,  that  the  appeal 
should  be  dismissed  with  costs. 

It  ought  to  be  added,  as  to  the  argument  that  the  mamage  of 
the  daughters  and  their  marriage  portions  excluded  them  from  parti- 
cipation, that  their  Lordships  think  there  is  no  ground  for  that 
argument. — S.  W.  Rep.  VoL  III,  P.  C.  p.  41. 
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Bombay,  H.  C.—Tfie  7th  of  January,  1809. 
BHisKAJi  Trihbak  AchArya,  plaintiff. 

MahA-dbv  RAmjee,  Hiru,  Posu  Lakshuman,  PrAn-jivan-dAs,  MathurI-dIs, 

MussA  Abdul,  NASARvA^'JI  MEHERvixjr,  and  the 

Advocate  General,  Defendants. 

A  Hindd  widow,  who  has  inherited  immovable  property  from  her  husband,  though 
possessed  of  a  limited  power  of  alienating  portions  of  such  property  for  necessary 
purposes  or  spiritual  uses,  cannot  dispose  by  a  gift  in  dharm  or  Krithndrpan  of  thai 
whole  of  such  immovable  property  without  the  consent  of  the  heirs  of  her  husband. 

Upon  the  death  of  the  widow,  her  husband's  sister  is  his  residuaiy  heir. 

Arnould  J. — The  first  question  of  law  that  presents  itself  for 
decision  is  whether  Janki  had  a  right  by  Hindii  law  to  dispose  by 
will  or  religious  gift  of  the  whole  of  her  husband's  immovable  pro- 
perty in  KrUhndrpan. 

The  answer  to  this  question  must  be,  I  think,  in  the  negative. 
The  nature  of  the  Hindi!  widow's  estate  over  immovable  property 
inherited  from  her  husband  has  been  much  discussed  of  late  and 
must  now  be  considered  authoritatively  settled  by  the  recent  deci- 
sions in  the  JPrivy  Council.  In  the  first  of  these  in  point  of  date, 
decided  on  the  1st  of  February  1867 ;  Muasummat  Tkakoor  Dayee 
V.  Rai  Balack  Rarti*  the  Privy  Council  determined  that,  though 
according  to  the  Mit£kshar£  a  HindfjL  widow  may  dispose  of  movable 
property  inherited  from  her  husband — a  power  she  does  not  possess 
under  the  law  of  Bengal, — yet  by  both  laws  she  is  restricted  from 
alienating  any  immovable  property  whether  ancestral  or  self  acquired 
80  inherited — On  her  death  the  immovable  and  the  undisposed  of 
movable  property  pass  to  the  next  heirs  of  her  husband. 

The  next,  I  believe  the  last,  case  on  the  point  before  the  Privy 
Council,  was  decided  on  the  14th  March  1868 :  Shugwan-deen 
Doobey  v.  Myna  jBai.f  In  this  case  their  Lordships  treat  it  as 
''settled"  (i.  e.y  in  all  the  schools)  beyond  all  question  that  the  im- 
movable property  which  a  woman  inherits  from  her  husband  cannot 
be  disposed  of  by  her,  and  does  not  pass  as  her  stridhali,  but  passes 
upon  her  death  to  the  next  of  kin  of  her  husband.  Their  Lordships 
further  held  that  accordincr  to  the  law  of  the  Benares  School  the 


♦  10  Calc.  W.  Rep.  p.  c.  3.    AnU  p.  277.  t  9  Calc.  W.  Rep.  p.  c.  25.    AnU  p.  278. 
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same  rule  applies  to  movable  property  inherited  by  a  widow  from 
her  husband  as  to  immovable. 

It  was  not  probably  the  intention  of  their  Lordships  in  laying 
down  the  rule  so  absolutely  in  restriction  of  any  alienation  by  tbe 
widow  of  immovable  estate  inherited  from  her  husband  to  exclude 
her  righ(  to  alienate  portions  of  such  estate  for  necessary  purposes 
or  for  spiritual  uses.  All  the  books  seem  to  concur  in  giving  her 
such  powers  to  a  certain  limited  extent;  but  to  hold  that  s«ch 
powers  extend  to  a  gift  in  dharm  or  Krishndrpan,  as  in  this  case, 
whether  by  will  or  by  religious  ceremony,  of  the  whole  or  all  but 
the  whole  of  the  immovable  property  inherited  by  a  widow  from  her 
husband  would  be  a  position  inconsistent  both  with  the  letter  and 
spirit  of  the  recent  decisions  which  have  defined  the  limits  and  the 
nature  of  the  Hindi(i  widow's  estate. 

On  these  grounds  neither  Janki's  dharm  writing  nor  her  Wyi 
nor  her  religious  gift  in  krishndrpan  could  in  my  opinion  be  sup- 
ported^ if  they  stood  alone,  as  binding  upon  the  heir  or  heirs  of  her 
husband,  and  the  only  question  therefore  is  whether  the  heir  or 
heirs  of  her  husband  has  or  have  not  so  far  adopted,  ratified,  and 
acted  upon  them  as  to  have  estopped  himself  or  themselves  from  now 
contesting  their  validity. 

This  leads  to  the  inquiry,  who  at  Janki's  death  was  the  heir 
or  who  were  the  heirs  of  Vithal  Pilaji.  That  the  death  of  the  widow 
is  the  true  point  of  time  to  fix  on  in  order  to  ascertain  who 
are  to  take  as  heirs  of  the  deceased  husband  must  now  he  regarded 
as  a  clearly  established  rule.  '^  It  is  settled/'  says  Sir  Barnes 
Peacock  in  deli  very  ing  the  judgment  of  a  full  Bench  Court  at  Cal- 
cutta, *'  that  the  widow  does  take  as  heir  to  her  husband  in  default 
of  issue,  and  that  upon  her  death  those  persons  succeed  as  re- 
versionary heirs  who  would  have  been  tbe  heirs  of  her  husband  if 
he  had  died  at  that  time."^ 

Now,  from  the  statement  already  [made  as  to  the  members  of 
Vithal's  family  alive  at  Janki^s  death,  it  clearly  results  that  at  that 
point  of  time  the  heir  and  the  only  heir  of  Vithal  Pilaji  was  his 
sister,  Lakshmi ;  Pusu  Lakshuman,  as  son  of  a  sister  of  Yithal 
Pilaji,   who  had   died  before  his  widow,  had,  according  to  the  law 


9  Calc.  W.  Rep.  c.  r.  p.  508. 
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prevailing  at  this  side  of  India,  no  claim  in  my  opinion  as  against 
.  Lakshmi  the  surviving  sister  to  be  reversionary  heir  of  Yithal  Pilaji 
on  Janki's  death.  It  has  recently  been  held  by  the  Privy  Council 
that  according  to  the  MiULkshar&  law  (which,  speaking  generally, 
regulates  ns  here)  a  sister's  son  cannot  inherit,  ThoJcoorain  Sdhiba 
y.  Mohun-lall.^ 

The  Full  Bench  in  Calcutta,  in  a  still  more  recent  decision  have 
held  that  the  Privy  Council  in  the  above  case  only  decided  that  a 
sister's  son  could  not  inherit  as  a  aapinda  or  heir  of  the  first  class, 
and  they  further  held  that  a  sister's  son  under  the  Mitfikshar&  law 
may  inherit  as  a  bandhu  (i.  e.,  as  a  kinsman  sprung  from  a  separate 
family  but  allied  by  funeral  oblations :)  Omrit  Koomaree  Dohee  v. 
Luckhee  Karian  ChuckerbuUy.i  Even  assuming  this  decision  to  be 
well  founded,  still  Pusu,  as  sister's  son  to  Yithal  Pilaji  and  claiming 
as  a  bandhu,  could  only  come  in  after  Lakshmi,  his  (Yithal  Pilaji's,) 
surviving  sister  who  took  as  a  sapinda,  nor  would  he  have  any 
claim  till  the  failure  of  Lakshmi's  nearer  heirs. 

Lakshmi,  therefore,  having  been  entitled  on  the  death  of 
Janki  to  succeed  as  sole  reversionary  heiress  to  the  property  of 
Yithal  Pilaji,  the  next  (Question  is  what  was  the  quantum  and  na- 
ture of  the  estate  she  so  took. 

The  answer  is  that  Lakshmi  taking  as  sister  took  absolutely. 

This  appears  clear  from  the  decision  of  the  late  Supreme  Court 
of  Bombay  in  Venayak  Anand-rao  v.  Lakshmi-haiX  which  was  con- 
firmed on  appeal  by  the  Privy  Council. §  It  is  there  distinctly  laid 
down  that  sisters,  like  daughters,  take  absolutely. 

The  next  question  is,  what  was  the  course  of  the  descent  of 
the  estate  that  Lakshmi  thus  took  absolutely  (i.  e.,)  supposing  her 
not  to  have  disposed  of  it,  as  she  might  in  her  life-time,  to  whom 
would  it  go  on  her  death.  My  view  is  that  Lakshmi,  taking  the 
property  as  heir  to  her  brother  Yithal,  would  take  it  as  vx>man*8 
propeHy ;  and  that  the  course  of  descent  from  Lakshmi  would  be 
first  in  the  female  line,  the  male  line  not  being  resorted  to  till  the 
female  was  exhausted.  It  appears  to  me  that  the  well-known  text 
in  the  Section  of  the  Mit&kshari  which  treats  of  woman's  property|| 

•  7  Calc  W.  Rep.  p.  c.  26.  t  10  Calc.  W.  Kept.  F.  B.  p.  70. 

t  1  Bom.  H.  C.  Rep.  117.    AnU,  p.  486.  §  9  Moo.  Ind.  App.  p.  582.    Ante,  p.  486. 

n  Mitak.  Ch.  II,  Sec.  11,  para.  2. 
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must  be  regarded  as  law  on  this  side  of  India,  except  so  far  as 
regards  the  widow's  estate  in  property  inherited  from  her  husband, 
which  estate  has  been  taken  out  of  the  text  of  the  Mit^ksbaii  oi^ 
the  strength  of  other  texts  inconsistent  with  it — such  especially  as 
that  of  Katydyana  cited  by  the  Privy  Council  ii^  the  decision  air 
ready  adverted  to  as  the  latest  in  date  on  the  subject  of  i^idows' 
estate.*  "  The  childless  widow,  &a,  may  frugally  enjoy  the  estate 
or  property  of  her  late  husband  until  she  die ;  after  her  death  the 
legal  heirs  shall  take  it/' 

It  has  been,  as  already  intimated,  conclusively  decided  by  the 
Privy  Council  that  immovable  property  (and  on  the  other  side  of 
India  movable  estate  also)  so  inherited  by  a  Hindti  widow  from  her 
husband  is  not  woman's  property  or  stridhxin.  To  this  extent 
(namely  to  the  extent  of  the  widow^s  estate)  an  exception  has  been 
introduced  into  the  text  of  the  Mit£ksharl(  by  an  authority  binding 
on  all  Courts  in  India. 

It  seems  to  me  on  the  best  opinion  I  can  form  on  the  matter 
that  Lakshmi  taking  by  inheritance  from  her  brother  woHid  take 
his  estate  as  woman's  property. 

Lakshmi^  then^  according  to  my  view^  was,  oa  Janki's  death, 
sole  residuary  heir  of  her  brother  Vithal  Pilaji,  and  Hiru  on 
Lakshmi's  death  became  the  heir  of  Lakshmi. — Bombay  H.  C.  Vol. 
VI,  o.  c.  j.,  pp.  1 — 19. 

Where  a  Hindfi  died,  leaving  property  which  had  descended  to 
him  from  his  maternal  grandfather,  it  was  held  that  his  sister  and 
her  sons  succeeded  to  such  property,  in  preference  to  his  paternal 
aunt,  iaroo  v.  Slieo  and  others.— Borr.  Rep.  Vol.  I,  p.  71.  (1  MorL, 
Dig.  page  325.) 

A  Hind6  dying  and  leaving  three  sisters  two  of  whom  died, 
each  leaving  a  son  and  daughters,  the  surviving  sister  is  heir  to  her 
brother :  however,  should  she  of  her  own  free  will  resign  her  right 
to  the  property,  the  sons  of  the  other  two  sisters  will  succeed  each 
to  a  half  part  of  it,  as  their  own  sisters  again  have  no  right  to 

share. — Ichha-ram  Skumbhoo-das  v.  Pwi^manund  Baichxivd. Borr. 

Rep.  Vol.  II,  p.  471.     (1  Mori.  Dig.  325.) 


♦  9  Cal  W.  Kep.  T.  C.  pp.  23  and  30. 
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SECTION   VIH. 

BELATIVB  TO  GENTILES. 


Pbivy  Council,*— TAe  28th  of  June  1870. 

P^YA  Ram  SINQ^  and  Beta  Jubraj,  (Defendants) 

versus 
TJqab  SINQ^  and  othera,  (Plaintiffs.) 

On  Appeal  from  the  Svdder  Dewanny  Ada/wlut, 
Iforth-Westem  Provinces. 

According  to  the  MiUOuhar^  the  gre»t-great-great  grandson  of  the  great-great-great 
grandiather  of  %hp  ^eeeuiod  is  entitled  to  sucpeeeion  as  one  of  tiie  gentOee. 

Their  Lordships  took  time  to  consider,  and  on  28th  June  1870, 
Sir  R.  Pbillimore  delivered  the  following  written  judgment : — 

The  suit  out  of  which  this  appeal  arose  was  brought  in  the 
Court  of  the  Principal  Sudder  ^meen  of  Goruekpore,  by  the  plaint- 
iffs, as  heirs,  after  the  death  of  his  widow  who  survived  him,  of 
one  Jaskaran  Sing,  to  recover  certain  movable  and  immovable 
estate  the  property  of  the  deceased  at  his  death.  It  appeared  that 
the  plainti^s  claimed  Bfi  kindred  of  the  deceased,  connected  with  him 
by  descent  from  their  common  ancestor^  Chatter-patti  S&Qg. 

3y  the  pedigree  it  appeared  that  the  plaintiffs  and  the  deceased 
were  in  an  equal  degree  ren^oved  from  the  common  ancestor,  being 
his  great-great-great  grandsons.  The  appellants  contended  that 
the  plaintiffs  were  too  remote  in  descent  from  the  common  ancestor 
to  be  capable  of  sqcceeding  to  the  deceased. 

At  the  widow^s  death  the  heirs  of  the  husband,  at  that  time 
alive,  were  the  legal  heirs.  The  property  claimed  was  at  that  time 
in  the  possession  of  the  defendants,  under  alleged  alienations  by  the 
widow. 

The  defendants  denied  the  plaintiffs'  title.  They  contended 
by  their  answer  that  the  plaintiffs  were  not  within  the  line  of  heirs. 

The  question,  then,  is  reduced  to  this,  whether  the  plaintiffs. 


*  Present  .—The  Right  Hon'ble  Sir  James  Colville,  Sir  B.  Phillimore,  Lord   Justice 
Qifford,  and  Sir  Lawrence  Peel. 
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being  great-great-great  grandsoDs  of  the  common  ancestor^  were 
too  remote  in  degree  to  be  heritable  as  gentiles. 

The  Mit&kshar&,  in  the  5th  and  6th  Sections  of  the  2nd  Chap- 
ter, recognizes  two  successive  classes  of  heirs :  first,  *  gentiles ;' 
next  '  handhua  f  after  them  it  places  certain  special  persons,  and 
after  these  last  the  State,  the  ultimua  hcsrea. 

Whatever  descent  prevails,  and  even  where  the  State  takes  by 
escheat,  the  duty  of  some  ceremonial  performance  to  the  deceased 
is  still  eDJoined. 

The  gentiles,  or  gotraja,  from  the  gotra,  are  described  as  des- 
cending from  one  common  stock,  a  male,  as  forming  a  family,  though 
embracing,  possibly,  many  famiUes. 

The  law  of  succession  amongst  gentiles  classifies  them  further^ 
as  aapindaa  and  Samdnodakaa ;  the  first  it  treats  as  prior  to  the 
second.  As  the  plaintiffii  then  in  this  case  show  a  common  ances- 
tor, a  gotra,  a  community  of  family,  and  a  descent  which  extended 
to  the  deceased  and  themselves,  they  appear  to  satisfy  every  condi- 
tion of  the  text,  and  as  the  decision  appealed  from  proceeds  upon 
the  above  grounds,  and  strictly  conforms  to  the  language  of  the 
Mit&kshar^  it  follows  that  it  must  be  affii-med,  unless  it  can  be 
shown,  that  the  plain  language  of  the  MitAkshar&  has  received  some 
qualification  by  usage  or  judicial  construction. 

Where  all  the  contending  kindred  are  in  an  equal  degree  re- 
mote, and  where  the  benefits  conferred  are  equal,  though  slight,  the 
principle  of  selection  founded  on  superior  efficacy  is  inapplicable  to 
the  solution  of  that  question  of  precedence. 

The  Sudder  Court  supported  its  opinion  by  the  authority  of  two 
cases  decided  in  the  Privy  Council.  The  case  of  Rany  Sreemutty 
Debeak  v.  Ranee  Koond  Luta*.  In  the  case  of  Rutcheputty  Dutt 
Jha  V.  Rajendemarain  Rai-f,  the  very  passages  of  the  Mit&kshari 
and  that  from  Menu,  which  has  been  relied  on  in  this  case,  and 
in  the  Court  of  appeal  in  India,  referring  to  the  *'  seventh  person,^* 
and  the  limits  of  the  line  of  sapindas,  received  an  authoritative 
exposition.  That  case,  it  is  true,  was  one  to  which  the  doctrine 
of  the  Mithila  school  was  applicable,  but  the  interpretation  of  the 
text  was  unaffected  by  that  distinction. 


*  4  Moore*B  I.  A.,  292.  f  2  Moore's  L  A.,  132. 
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If  this  last  case  be  attentively  considered^  and  the  learned  and 
elaborate  opinion  of  Mr.  Harrington  be  carefully  studied*,  it  will 
clearly  appear  that  the  preponderance  of  the  opinions  of  the  various 
Pundits  then  consulted  was  greatly  on  the  side  of  the  literal  con- 
struction of  the  Mit&kshar&.  The  judgment  of  the  Privy  council 
concludes,  that  the  bandhua  do  not  inherit  "  till  those  on  the  father's 
side  to  the  seventh  degree  have  been  exhausted/'  As  the  judgment 
is  founded  in  a  great  degree  on  that  of  Mr.  Harrington,  and  ex- 
presses no  dissent  from  his  method  of  arriving  at  the  seventh 
person,  by  taking  six  degrees  in  the  descending  or  ascending  line, 
the  Sudder  Court  was  justified  in  treating  this  point  as  settled  by 
authority,  and  the  plaintiffs  as  gentiles  within  the  degrees,  and 
so  entitled  to  inherit.  The  Pundits  may  be  taken  as  fair  expo- 
nents of  the  views  of  the  Hindu  people  on  such  subjects,  and  as 
the  great  majority  of  them  supported  the  inclusive  construction 
which  ranks  the  descendants  to  the  sixth  degree  amongst  the  class 
of  sapindas,  there  is  no  reason  for  supposing  that  the  plain  con- 
struction of  the  language  of  the  text  of  Menu,  and  of  its 
authoritative  comment,  will  clash  with  the  religious  feeling  of 
Hindis. 

Their  Lordships  are  of  opinion  that  the  decision  appealed  from, 
on  the  materials  before  the  Court  on  the  issues  in  bar  was  correct, 
and  they  will  humbly  advise  Her  Majesty  that  the  appeal  be  dis- 
missed with  costs. — B.  L.  Rep.  Vol.  V,  pp.  293 — 305. 

By  the  Mit&kshar6,  a  male  descendant  in  the  fifth  degree  from 
great-grandfather  of  the  prc^ositTia  succeeds  to  the  exclusion  of 
the  sister's  son. 

A  Hindu  widow  executed  deeds  of  gift,  in  which  her  late  hus- 
band's mother,  theviearest  reversioner,  concurred.    After  the  death 


*  Mr.  T.  H.  HarriDgtoD,  whose  deeisioii,  concurred  in  by  'hia  coUeagueB,'  wm  af- 
firmed by  Her  Majesty's  Privy  Coiincil,  after  stating  that  the  tenn  putra,  or  son,  in  the 
Mitikahard,  and  its  commentary,  the  Subhadini,  u  frequently  used  as  a  general  term 
for  male  issue  or  descendants,  he  goes  on  to  observe,  (2  Moore's  I.  A.  182,  157,  168.) 
**  To  adopt  the  construction  proposed  by  the  appellant  would  be  to  cut  off  all  the  des- 
cendants below  the  grandson  of  the  father,  grandfather,  and  every  other  ancestor,  and 
would  render  nugatory  the  provisions  in  the  MiU^kshartl  as  well  as  in  the  other  books  of 
law,  which  expressly  «tate — '  The  succession  of  kindred  belonging  to  the  same  family, 
and  connected  by  funeral  oblations  to  the  seventh  degree ;  or  if  there  be  none  such,  the 
succession  devolves  on  kindred  connected  by  libations  of  water,  and  they  must  be  under- 
stood to  reach  seven  degrees  beyond  the  kindred  connected  by  funeral  oblations  of  food, 
or  else  as  far  as  the  limits  of  knowledge  as  to  birth  and  name  extend.'  **  (Mittfkshar^ 
CThapter  II,  Section  5,  Paras  5,  6.) 
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of  the  widow,  but  in  the  life-time  of  the  mother,  the  next  presum- 
able reversioner  sued  to  set  aside  the  deeds  and  for  possession. 

Held,  that  the  suit  was  good  so  far  as  it  sought  to  set  aside  the 
deeds;  that  the  mother  having  died  before  decree,  no  objection 
could  be  taken  on  the  ground  that  the  decree  gave  possession  to  the 
plaintiff. 

Such  suit  was  held  to  be  no  bar  to  a  second  suit  by  the  same 
plaintiff  to  set  aside  a  mortgage  by  the  widow  and  the  mother  of 
the  deceased  of  a  portion  of  the  property  which  was  the  subject  of 
the  first  suitj  although  in  that  suit  the  property  was  described  as 
subject  to  the  mortgages^  and  the  name  of  the  mortgagee  was  men- 
tioned. The  true  test  of  Section  7  of  Act  VIII  of  1859  is  whether 
there  has  been  a  splitting  of  the  cause  of  actions. 

The  burthen  of  proving  the  necessity  for  a  mortgage  by  a 
widow  rests  on  the  mortgagee  where  the  necessity  is  disputed  by  the 
next  heir. — Kooer  Golab  Singfi  aud  others  v.  Rao  KuHrn  Singh, — 
Privy  Council,  the  12th  of  July  1871.— B.  L  Rep.  vol.  VI,  pp.  1,  2 
and  7 — 15. 

A  second  cousin  excludes  a  third. — Muha-beer  Pursaud  v.  Ram 
Sum. — 3  Agra  Rep.  a.  c.  p.  6. 

According  to  the  law  as  current  in  Mithila,  claimants  to  inheri- 
tance as  far  as  the  seventh,  and  even  the  fourteenth  in  descent  in 
the  male  line  from  a  common  ancestor,  are  preferable  to  the  cousin 
by  the  mother's  side  of  the  deceased  proprietor. — Ounga-duit  Jlta 
v.  Sree-narain  Rai  and  another. — Sel.  S.  D.  A.  Rep.  Vol.  II,  p.  11, 
(New  Ed.  p.  13).  This  decision  is  given  in  extenso  in  the  Chapter 
on  Emigration. 

The  right  of  succession  to  the  estate  in  question,  decided 
in  favor  of  a  party  who  established  his  affinity  to  the  late  pro- 
prietor in  the  sixth  degree ;  judgment  founded  upon  the  law  current 
in  Mithila,  by  which  the  claim  of  paternal  kindred  who  are  Sapin- 
das  which  relation  includes  the  descendants  of  the  paternal  ancestor 
in  the  sixth  degree,  are  preferable  to  those  of  maternal  kindred, 
cognates. — Chowtreeah  Run-murdun  Sein  v.  Sahib  Perlhad  Sein 
and  others.— SeL  S.  D.  A.  Rep.  vol.  VII,  p.  292  (  New  Ed.  p.  348). 
See  ante,  p.  199,  wherein  will  be  found  the  Decision  of  the  Privy 
Council  in  the  above  cause. 
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By  the  law  in  force  in  Mifltild,  the  right  of  succession  vests  in 
the  descendants  in  the  paternal  line  in  preference  to  those  in  the 
maternal  line,  and  such  line  being  held  to  continue  to  regulate  the 
succession  to  property  in  a  family  who  had  migrated  from  that 
district,  but  had  retained  the  reUgious  observances  and  ceremonies 
of  Mithila,  it  was  held  that  descendants  in  the  paternal  line  in  the 
sixth  degree  are  preferable  to  one  claiming  as  the  cousin  on  the 
mother's  side. — Rutcheputty  Jha  and  others  v.  Eajender  Naraen 
Roy  and  another. — Moor.  Ind.  App.  vol.  II,  p.  132.  ( 1  Mori.  Dig. 
page  329). 

The  great  grandsons  of  the  paternal  uncle  of  a  deceased  Hindti 
were  held  to  be  entitled  to  his  immovable  property,  to  the  exclusion 
of  his  great  nephews  by  the  mother's  side. — Musmmmat  Umroot 
V.  Kulyan-daa,  Borr.  Rep.  vol.  I,  p.  284  ( 1  Mori.  Dig.  p.  329  ). 
Nort  II,  574. 

In  a  case  of  disputed  adoption,  where  the  son  of  the  alleged 
adopted  son  had  held  possession  of  the  estate  until  his  death,  leaving 
a  childless  widow,  who  also  died,  the  adoption  being  considered  by 
the  Court  to  be  unsubstantiated,  it  was  decreed  that  the  estate 
should  go  to  the  descendants  of  the  brothers  of  the  father  of  the 
alleged  adoptive  grandfather,  the  intermediate  heirs  having  failed, 
to  the  exclusion  of  the  sons  of  his  daughters. — Baboo  Oirwurdharee 
Singh  v.  Kolahul  Singh  and  others ;  and  KeenU  Singh  v.  Baboo 
Oirwurdharee  Singh^  SeL  S.  D.  A.  Rep.  Vol  IV,  p.  9.  (Mori.  Dig. 
Vol.  I,  p.  328.) 

Where  A.  and  6.  the  son's  sons  of  the  great  grandfather  of  C, 
claimed  the  estate  of  C,  at  his  decease,  against  D,  the  widow  of  the 
elder  brother  of  C,  his  sisters  and  their  sons ;  it  was  held,  that, 
according  to  the  law  as  current  in  Mithila,  A  and  B  were  entitled 
to  ihe  inheritance. — Ranee  Pudmavatee  v.  Bahoo  Boolar  Singh 
and  others.— Sutherland's  Privy  Council  Judgments,  p.  178.  See 
Mori.  Dig.  vol.  I,  p.  330. 

*^  Bdmdnodaka^^  (or  persons  allied  by  a  common  oblation  of 
water)  belonging  to  the  '^gotrd*  (or  race  of  general  family)  of  a 
deceased  person  are,  according  to  Hiudii  law,  sufficiently  cognate 

Vol.  II.  «3 
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to  loiBeeed  to  prcfertr  ifi  de£ftalt  of  puties  d£U»  of  kiiL— J 
JTurvm  r.  Aitflm  loO.— S.  W.  B^  for  1S&4,  p.  IM. 


Under  tlie  Milflfiharf  !aw,  if  tbere  be  no  kuiied  to  ike 
gcmend  fuuhr,  and  coooected  b j  f imenJ  oblatioiWj  the 
devotfe,  <m  kindred  connected  bj  fibatisfOi  of  water,  gentiks 
be  erhantt^  before  the  cognates  can  snooeed.  If  lunraimaf  Dig 
jyjft  and  others  r.  BkutUm  Loll  and  otbem— &  W.  Bep.  ToL  XI, 
pagie  50<X 

Under  the  Mit£kshari  law,  a  brother's  grazidson  mar  be  an  heir. 
JMustummai  Oorkya  Kootr  t.  Rajoo  Xye  SooiooL — Sl  W.  R. 
VoL  XIV,  p.  208. 


CnxruTTA  H.  C.^The  12ih  of  July  1870. 


The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief  Justice,  and  the  Hon'Ue 

L.  S.  Jackson  and  F.  A.  Glorer,  Judges. 

Thakoor  Jeeb-hath  Singh  ( Plaintiff,)  Aj^llant, 

versus 
The  Coubt  of  Wabds  and  others  (  Defendants,}  Respondents. 


S«eti<m  5,  Chapter  II,  of  the  MitAshAri  waa  not  intended  to  be  id  exhaostiTe 
tkm  of  the  gotrajoM  (g^entiloi),  bat  oolj  a  statement  of  the  order  in  which  tliej  would 
inherit,  and  does  not,  therefore,  limit  the  inheritance  to  the  grandaont  of  the  pAlenad 
grandfather  and  paternal  great-grandfather. 

Conchy  C.  J, — This  is  an  appeal  from  the  decisi<m  of  the 
Deputy  CommissioDer  of  Lohardugga  dismissing  the  plaintiff's  suit 
with  costs.  The  suit  was  brought  to  obtain  possession  of  the  Bam* 
ghur  estate  as  heir  to  Triloke-nath  Singh,  deceased.  The  plaintiff 
is  the  son  of  the  sister  of  Triloke-nath's  father,  and  the  defendant 
Brum  Narain  is  the  great-grandson  of  the  great-grandfather  of  the 
grandfather  of  Triloke-nath  ;  and  the  main  question  which  has  been 
raised  in  this  appeal  is  whether  the  plaintiff  is^  under  the  law  con- 
tained in  the  Mitdkshard,  the  heir  to  the  deceased  Triloke-naih  in 
preference  to  Brum  Narain,  it  being  assumed  that  by  the  custom 
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of  the  family,  the  defendant  Maha-ranee  Heera-nath  Eoomaree,  the 
mother  of  the  deceased,  is  incapable  of  inheriting.  The  argument 
for  the  plaintiff  has  been  rested  upon  the  interpretation  whichj  it 
is  contended,  should  be  put  on  the  6th  section  of  the  2nd  chapter 
of  the  Mit&kshar£,  and  it  is  said  that  in  that  section  the  author 
refers  to  the  text  in  Section  1,  Verse  2,  and  enumerates  the  heirs; 
and  that  only  those  are  gentiles  (gotrajaa)  who  came  within  the 
scheme  of  Section  5,  by  which  it  is  said  the  collateral  succession 
is  limited  to  the  grandson  of  the  common  ancestor^  the  degrees 
being  reckoned  in  the  direct  line,  and  on  failure  of  these  the 
cognates  succeed.  Thus  Brum  Narain,  who  is  a  great-grandson 
of  the  common  ancestor,  would  be  excluded^  and  the  plaintiff,  who 
is  the  nearest  cognate,  entitled  to  the  inheritance. 

Before  noticing  the  decided  cases  upon  the  point,  we  think 
we  had  better  consider  the  text  of  the  Mit^kshari. 

In  Chapter  2,  Section  1,  Verse  2,  the  rule  of  Ydjnavalkya  is 
given  : — "  The  wife,  and  the  daughters  also,  both  parents,  brothers 
likewise,  and  their  sons,  gentiles,  cognates,  a  pupil^  and  fellow- 
student  ;  on  failure  of  the  first  among  these,  the  next  in  order  is 
indeed  heir  to  the  estate  of  one  who  departed,  for  heaven  leaving 
no  male  issue.    This  rule  extends  to  all  persons  and  classes.*' 

In  Section  5,  the  author,  having  in  the  previous  Sections  com- 
mented on  the  right  of  the  wife,  the  daughter,  and  the  daughter's 
sons,  the  parents,  and  the  brothers,  proceeds  to  comment  on  the 
succession  of  the  gotrajaa  or  gentiles.  In  the  first  place,  the  pater- 
nal grandmother  takes  the  inheritance,  and  on  failure  of  her  the 
paternal  grandfather,  the  uncles  and  their  sons — Section  4. 

''On  failure  of  the  paternal  grandfather's  line,  the  paternal 
great-grandmother,  the  great-grandfather,  his  sons  and  their  issue, 
inherit'^ — section  5. 

It  is  urged  that  the  author  thus  limits  the  inheritance  to  the 
grandsons  of  the  paternal  grandfather  and  pateroal  great-grandfather, 
and  that  the  words  which  follow — "  In  this  manner  up  to  the  seventh 
degree  must  be  understood  the  succession  of  kindred  belonging  to 
the  same  general  family '' — apply  the  same  rule  to  the  descendants 
of  remoter  ancestors.  If  this  be  the  interpretation,  the  author  of 
the  Mit&kshar&  does  not  expound  the  text  of  Ydjnavalkya  by  stat- 
ing the  order  in  which  the  gotrajas  or  gentiles  are  to  succeed,  but  he 
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makes  a  different  rule  of  succession  by  which  some  of  them  are  alto- 
gether excluded  from  the  inheritance,  the  text  of  Yajnavalkya  being 
that  on  failure  of  the  gentiles,  the  cognates  (the  next  in  order)  are 
to  succeed.    It  is  reasonable  to  suppose  the  author  intended  to  state 
the  order  of  succession  among  gotrajas  rather  than  to  introduce  a 
different  rule.    And  it  has  been  suggested  in  t(ie  argument  for  the 
respondent,  that  the  making  the  enumeration  in  the  collateral  line 
cease  at  the  grandsons  is  explained  by  the  offering  of  funeral  obla- 
tions.   It  is  argued  for  the  respondent  that^  as  the  Sapindaa  are  of 
two  grades,  the  nearer  who  offer  and  partake  of  pinda  (the  rice  ball) 
entire,  and  the  remoter  who  offer  and  partake  of  merely  the  wipings 
of  the  hands,  the  author  keeping  in  mind   the  text  he  bad  before 
cited  in  Section  3,  verse  3,  and  Section  4,  verse  5,  ^'  To  tbe  nearest 
Sapinda  the  inheritance  next  belongs,^'  en^imerates  the  Sapindas 
in  the  order  of  propinquity,   omitting   the   great-grandsons  of  the 
father^  of  the  paternal  grandfather,  and  of  the  paternal  great-grand- 
father^  because  they  are  remoter  than  the  kindred  he  mentions.  And 
the  passage  in  Su-bodltini  translated  in  the  note  at  page  144,  West 
and  Buhler^  is  consistent  with  this.     It  is^  '*  on  failure  of  the  father's 
line,  the  line  of  the  father  (must  be  understood  to)  end  with  the 
brothers  and  their  sons^^  which  may  mean  for   the  purpose  of  deter- 
mining who  are  the  nearest  Sapiiidas.    It  cannot  be  supposed  that 
it  was  intended  entirely  to  exclude  the  father's  great-grandson,  and 
that  the  inheritance  should  go  to  another  family. 

That  the  5th  Section  was  not  intended  to  bean  exhaustive  enu- 
meration  of  the  gotrajas,  but  only  a  statement  of  the  order  in  which 
they  would  take,  seems  to  be  the  interpretation  which  is  consistent 
with  the  text  which  was  being  expounded,  and  with  the  ruling  prin- 
ciple  of  the  Hindu  Law  of  inheritance,  and  ought  to  be  preferred. 
But  the  question  is  really  settled  by  decisions.  In  RtUchepiUty 
Dutt  Jhd  versus  Rajender  Narain  Roy,  II,  Moore's  Indian  Appeals, 
132,  it  was  held  that  by  the  Hindoo  Law  in  force  in  Mithil&,  the 
party  in  possession  being  descended  in  the  sixth  degree  in  the  pater- 
nal line  was  to  be  preferred  to  the  maternal  line.  At  the  close  of 
the  judgment,  it  is  said  that  the  Mithild  law  was  against  the  claim 
of  any  relation  on  the  mother  s  side,  till  those  on  the  father's  side 
to  the  seventh  degree  have  been  exhausted.  Some  of  the  authori- 
ties quoted  in  that  case — the    Vivdda   Chintdmani  and  Vivdda 
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Chcf/n^hra  for  iastajqice— nio  not  belong  ^  to  tha  Benares  School,  by 
t)ie  law  of  which  the  ca9e  before  u^  ia ,  gQ veined,;  bu^.  this  is  not  a 
ppipt  upon  which  there,  appears  to  have  been  a  difference  between 
the  ilitbila  and  Benares  Schools.  In  Mu^sununaj^.Dig  Daye  verma 
Bhuttun  Lall^  XI  Weekly  Reporter^  500,*  it  was  held  by  Mr.  Jus- 
tice 'h  S.  Jackson  ^nd  Mr*  Justice  Mitt^r  that  igeptiles  mu^  be.  exf* 
hausted  before  the  cognates  can  succ^ed^  Theie^  are  several  decisions 
intheNorth  Western  Provinces  upon  the  law. acoordiog  to  the  Be^ 
nares  School.  In  Duroo  Singh  versus  Bai  Singh^  S.  D.  A.  BeportSi 
1864^  page  521^  it  was  held  that  though  the  great-grand-sons  of  the 
paternal  great-grand-father  of  the  last  male  owners  are  not  expressly 
enumerated  by  Sir  W.  Macnaghten  as  heirs  according  to  the  law  as 
current  in  Benares,  yet  they  are  entitled  to  inherit 

In  Ugur  Singh  versus  Bam  Singh,  S.  D.  A.  Beports^  N.  W.  P., 
July  1865,  page  4,  it  was  also  held  that  in  the  tracts  governed  by 
the  Benares  Law,  a  great-grand-son  is  included  among  near  heirSj 
and  several  previous  decisions  to  the  same  effect  are  quoted  at  page 
11.  In  that  case  both  the  claimants  and  the  deceased  appear  to 
have  been  in  the  fifth  degree  from  the  common  ancestor.  There  is 
another  decision  in  the  same  Court,  Shoodhyan  versus  Mohun 
Pandey,  II  Sudder  Dewany  Adawhit  Beports,  N.  W.  P.,  1863, 
page  134. 

In  the  Bombay  Presidency  the  same  construction  has  been  put 
on  the  MiUkshard^  and  the  series  has  been  considered  by  the  iSAi^rif 
as  not  exhaustive,  nor  intended  to  exclude  others  than  those  named, 
but  only  as  an  exemplification  of  the  general  doctrine ;  Digest  of 
Hindti  Law  by  West  and  Buhler.  Book  I,  page  139.  It  was  also 
recognized  as  the  law  of  the  Mit&kshar&  in  Banee  Sreemutty  Debia 
versus  Banee  Koond  Luta,  4  Moore's  Indian  Appeals,  page  292.f 

We  are,  therefore,  clearly  of  opinion  that  the  appellant  is  not 
entitled  to  the  inheritance  in  preference  to  the  respondent  Brum 
Narain,  and  that  the  decision  of  the  Lower  Court  on  this  point  is 
right  As  regards  that  part  of  the  case  which  is  described  in  the 
plaint  and  is  called  in  the  grounds  of  appeal  the  constitution  of  an 
heir  by  appointment,  we  need  only  say  that,  taking  the  evidence  of 
Maha-ranee  Prem  Koomaree  to  be  entirely  true,  there  was  no  adop- 

*^  Ante,  p.  498.  t  7  W.  R,  P.  C,  p.  44. 
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tion  nor  any  thing  which  would  by  Hindik  Law  alter  the  status  of 
the  plaintiff,  and  give  him  any  other  right  of  succession  thaa  he 
had  as  the  father^s  sister's  son.  The  question  between  the  Mahara- 
nee and  the  defendant  Brum  Narain  is  the  subject  of  another  suit. 
As  between  the  plaintiff  and  Brum  Naraiu,  the  decision  of  the 
Lower  Court  is  right,  and  the  appeal  must  be  dismissed  with  costs 
as  agaiust  the  second  and  third  respondent,  but  without  costs  as 
against  the  first  respondent^  the  Court  of  Wards. — S.  W.  B.  Vol. 
XIV.  p.    17. 
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RELATIVE  TO  BANDHUS  OB  COGNATES. 


Under  the  Mit^kshar^  law^  if  there  be  no  kindred  of  the 
same  general  family,  and  connected  by  funeral  oblations,  the  suc- 
cessions devolve  on  kindred  connected  by  libation  of  water.  Gen- 
tiles must  be  exhausted  before  cognates  can  succeed. — Mtiaaummat 
Dig  Dayee  and  others  v.  BhvMun  Lai  and  others. — S.  W.  R.  Vol  XI, 
page  500. 

Suit  for  the  landed  estate  of  a  deceased  Hindti  situated  in 
Bengal,  by  the  son  of  his  sister  against  the  son  of  his  paternal 
uncle.  By  the  law  of  Bengal^  the  plaintiff  would  be  heir:  by 
the  law  of  MithiUij.  the  defendant.* — Raj-Chunder  Narain  Chow- 
dhry  v.  GokuUChund  GoA.t— Sel.  S.  D.  A.  R.  Vol.  I,  p.  43  (New 
Ed.  p.  66). 

A  sister's  son,  except  in  Bengal,  is  no  heir  according  to  the 
Mit&kshar&  or  Mithila  School.| — Jowdhir  Rahoot  Musswmmat 
Kaila8800.i—S.  W.  R.  VoL  I,  p.  74. 

According  to  the  Hindu  law  in  force  in  the  Madras  Presidency, 
a  sister's  son  does  not  inherit.  Doe  Dem,  Kullammal  v.  Kuppu 
Pillai, — Mad.  H.  Rep.  Vol.  1,  p.  85.  This  case  affirmed  the  law 
as  laid  in  Talyil  Manain  Marrain  Terromembao  v.  Nalapora  Paul 
Bahachy,  Mad.  S.  R.  for  1858,  p.  209,  211,  and  Naga-liriga  Pillai  v. 
Vadirlinga  Pillai.  Ibid,  for  1865,  p.  245.  Norton's  Leading  cases, 
part  II,  p.  536. , 

According  to  the  Benares  School  of  Hindii  Law  prevailing  in 
the  Mithila  country,  a  sister's  ^on,  in  the  absence  of  lineal  heirs, 
has  no  title  to  succeed  as  heir  to  his  deceased  uncle's  ancestral 

estate.f 

Suit  by  a  sister's  son  against  his  uncle's  widow  to  set  aside 
an  adoption  made  by  the  widow  to  her  deceased  husband.    Held,  re- 

*  The  Hindu  law,  according  to  the  doctrine  of  Bengal,  is  correctly  stated,  being 
exactly  conformable  to  JimUkta  VdhdnOf  Chap.  XI,  Sect.  6,  %  8.  The  books  of  greatest 
authority  in  Mithtla,  on  the  subject  of  inheritance,  are  silent  in  regard  to  the  sister's 
son ;  and  the  established  opinion  is  that  a  male  descendant  of  tibe  remoter  ancestor 
shall  inherit,  ibud  not  a  descendant  through  females  of  a  near  ancestor. — Part  of  the 
Note,  appended  to  the  above  case,  by  Mr.  H.  Colebiooke.  f  But  see  post,  p.  50£^. 
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versing  the  decree  of  the  Sudder  Dewatmy  Adawlut  at  Agra^  that  as 
sister's  son,  he  had  no  locus  etandi  to  sue  as  reversionary  heir  for  his 
deceased  uncle's  estate,  or  to  challenge  ihe  widow's  adoption  .»- 
Thakoorain  Sahiba  and  Chowdry  Jai  Chund  appellants  and 
Mohwa  LaU  and  others  Respondents;* — Privy  Couricil,  the  4th  of 
March  1867.    Moore's  Indian  Appeals,  Vol.  XI,  p.  386. 


AOBA  SUIXDER  DkWANNY  ADAWLUT. 

MussuMMAT  MooNEEA  AND  MiTHoo  Appellants, 

versriB 
Dhtjbm  Respondent 

In  this  case  the  Court's  judgment  was  in  the  following  terms  : — ^ 
We  are  aware  that  there  is  a  ruling  of  this  *  Court  in  the  dise  of 
ITiakoorain  Sahiba  and  Chowdry  Jai  Chund  v.  Mohun  LaJl,  dated 
18th  of  April  1863^  which  declares  that  a  sister  s  son  may  inherit 
his  maternal  uncle's  property,  but  this  decision  only  accepts  him  as 
an  heir  in  the  absence  of  any  lineal  male  descendant  of  the  four- 
teenth degree,  or  distant  kindred.  We,  however,  observe  that  the 
weight  of  precedent  and  opinion  is  against  this  ruling.  Macnaghten, 
(Vol.  II,  p.  87)  does  not  admit  of  such  a  claim ;  nor  Strange  ( VoL  I, 
p.  147).  We  do  not  find  a  sister's  son  in  the  table  of  succession  in 
the  Mit&kshar&.  The  sister's  son  appears  to  be  regarded  as  sprung 
from,  and  belonging  to,  a  different  family.   In  the  Madras  Presidency 


*  Part  of  the  body  of  the  decisioii  of  which  the  above  is  the  abstract  ia  13  follows  :— 
*'  Of  what  may  be  called  the  modem  authorities,  we  have,  first,  the  decision  of  the  Sadder 
Dewanny  Adawlut  at  Calcutta  in  18C1.  Ray  Cktinder  Narain  Chowdhry  ▼.  Ooeut  Chund 
Ooh  (  1  Beng.  Sud.  Dew.  Awd.  Rep.  43  Ante,J50S  ).  It  is  impossible  to  read  that  case 
Without  seeing  that  the  point  was  clearly  raised  before  the  Court,  which  at  that  thne 
eonsisted  of  Judges,  who  were  considerable  authorities  on  Hindti  law.  That  decisioii 
has  received  the  high  sanction  of  Sir  William  Macnaghten,  "BiDduLaw,**  VoL  i, 
p.  28  ;  it  is  also  cited  by  Sir  Thomas  Strange,  '*  Hindu  Law,"  VoL  I  p.  147,  snd  it  lun 
ever  since  been  considered  to  be  a  correct  exposition  of  the  Law.  At  page  84  ot  the 
toeond  volume  of  Macnaghten* 8  Principles  and  Precedents  "of  Hindu  Law,"  we  have  the 
BywuUi  or  opinion  of  the  Pundit  of  the  Dacca  Court  of  Appeal  purporting  to  intermi^ 
the  text  of  Vdjnavalkya.  He  there  puts  sisters*  sons  out  of  the  category  in  which  mr. 
Pififard  would  include  them ;  although  erroneously  perhaps,  he  puts  them  among  the 
Bundhiti^  or  distant  kindred.  Again  from  M.  S.  case  cited  at  the  Bar  we  fiiid  that 
the  Agra  Court  overruling  its  decision  in  this  case,  has  recently  held  that  th^ 
Mater's  son  is  not  in  the  line  of  heirs  at  all ;  that  the  same  point  has  been  decided  at 
Madratj  and  was  recently  decided  in  the  High  Court  of  Bengal.  Againstall  these  coocor- 
reat  authorities  we  have  nothing  to  set  but  the  decision  now  under  review*  whidi  it  is 
admitted  at  the  Bar  cannot  rest  upon  the  gronnd  on  which  the  judges  put  ik— Moore's  L 
A.  Vol.  XI,  pp.  408,  404.    See,  however,  the  two  caste  next  following. 
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h«  would  not  inherit,  (Mad.  Sud.  Dew.  Ad.  1859,  p.  249.)  We 
are  further  confirmed  in  our  opinion  on  this  case  by  a  decision  of  the 
High  Court,  dated  the  6th  September  1864,  (Horgan  and  Shumbhoo 
Nath  Pundit,  Judges)  which  rules  that  a  sister's  sen  is  no  heir  where 
the  Mit&kshard  (the  authority  in  Benares)  prevails.  We,  therefore, 
consider  the  plaintiff  has  no  locus  standi  in  Court,  and  that  his  suit 
should  have  been  dismissed  on  that  account.  With  this  view  of  the 
case  we  decree  the  appeal  and  reverse  the  decision  of  the  Lower 
Court,  with  costs. — Vide  Moore's  Indian  Appeals  Vol.  XI,  p.  393. 


Calcutta  H.  C.  A.— TAe  12th  of  September  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  the  Hon'ble 
L.  S.  Jackson,  J.  B.  Fhear,  A.  G.  Macpherson  and  Dwarka 

Nauth  Mitter,  Judges. 

Omrit  Koomabee  Dabee  (Plaintiff)  Appellant, 

verstis 
LucKHEE  Nabain  Chuckerbutty  (Defendant)  Respondent. 

In  the  abienoe  of  nearer  relatives  a  man  may  be  heir  to  hia  mother*8  brother  la  regard! 
property  subject  to  the  Mit^Lkahartf. 

This  case  was  referred  to  the  Full  Bench  by  Bayley  andPhear,  J.  J., 
under  the  following  remarks : — 

Phear,  J".— The  material  facts  of  this  case  appear  to  me  to  be 
as  follows : — 

The  land  which  forms  the  subject  of  the  suit  was  formerly  the 
property  of  one  Rughoo-nath,  on  whose  death  without  leaving  male 
issuoj  it  came  into  the  possession  and  enjoyment  of  his  widow. 
When  the  widow  died,  Rughoo-nath's  daughter  Koochil-monee 
succeeded  to  the  property,  and  at  her  death,  it  passed  into  the  pes* 
session  of  her  husband's  nephew  named  Suroop. 

While  the  property  was  thus  in  the  possession  of  Suroop,  one 
Luckhee-narain,  the  holder  of  a  bond  from  Koochil-monee,  brought 
a  suit  upon  it  against  Suroop  as  Koochil-monee's  representative. 
The  plaint  was  filed  on  the  30th  of  April  1867^  and  Luckhee->narain 
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obtained  a  decree  on  the  27th  of  November  of  the  same  year.  In 
ezecution  of  this  decree  the  property  io  question  was  sold  It  waa 
bought  by  Luckheeooaraia  himself;  and  in  virtue  of  this  purchase 
he  has  obtained  possession  of  it. 

The  present  suit  was  instituted  on  the  2l8t  of  April  1864  by 
one  Nundo-lall,  seeking  to  obtain  possession  of  the  property  for 
himself  on  a  little  superior  to  that  of  Luckhee-narain,  Suroop>  and 
all  others  who  claim  through  Eoochil-monee.  Nundo-lall,  who  has 
died  since  the  filing  of  the  plaint,  was  the  son  of  Bughoo-path'a 
sister,  and  in  that  character  he  contended  in  this  suit,  that  on  the 
death  of  Koochil-monee  he  was  the  heir  of  Rughoo-natb,  and  en* 
titled  to  take  his  immovable  property. 

The  first  issue  between  the  parties  was,  whether  or  not  Nundo- 
lall  as  sister  8  son  could  by  law  inherit  from  Rughoo-nath. 

The  Lower  Appellate  Court  finding  as  a  fact  that  plaintiff's 
family  came  from  the  Mithild  provinces,  and  had  always  adhered  to 
religious  rites  and  customs  of  those  provinces^  held  that  the  plain- 
tiff was  bound  by  Mitdkshard  law.  The  Lower  Appellate  Courts 
following  the  then  construction  of  the  Mit&kshadl  law  given  by 
Macnaghten  (Hind^Law,  Vol.  I^  p.  28),  determined  that  plain  tiff,  as 
sister's  son,  was  excluded  from  the  inheritance,  and,  accordingly,  it 
dismissed  his  suit. 

Against  this  decision,  the  plaintiff  appeals,  especiaUy  en 
grounds ;  1st,  that  the  Court  ought  to  have  applied  the  Mithild  law 
to  the  case,  instead  of  the  Mit&kshar&  law,  and  that  by  the  Mithild 
law  the  plaintiff  was  entitled  to  succeed ;  2nd,  that  even  by  the 
Mit&kshard  law,  if  properly  interpreted,  the  sister's  son  was  not  ex- 
cluded from  the  inheritance. 

As  to  the  first  objection,  it  seems  to  me  that  the  Lower  Appel- 
late Court  would  have  been  wrong  if  it  had  applied  the  MUhUd 
law  to  the  case.  Rughoo-nath,  as  I  understand,  was  domiciled,  and 
tbe  property  itself  was  situated,  in  a  district  where  the  Mit^Lkshmi 
law  prevails.  Consequently,  as  nothing  appears  in  the  whol^  case 
to  suggest  that  Rughoo-nath  was  subject  to  any  other  proprietaiy 
law,  it  follows  that  the  Mit&kshard  law  was  the  law  acpordii^  to 
which  the  matter  of  inheritance  was  to  be  determined. 

As  to  the  second  ground  of  appeal,  the  iuclination  of  xpy  o^pi 
opinion  is,  that  according  to  the  Mitfikshar6  the  sister^s  son  i^  heir 
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ia  default  of  nearer  of  kin.  The  current  of  judicial  decisionsj 
however,  runs  so  strongly  against  this  construction  that  I  should  not 
alone  have  considered  myself  justified  at  this  date  in  resisting  it. 
But  as  Mr.  Justice  Bayley  desires  to  refer  the  case  to  a  Full  Bench,- 
I  am  willing  to  concur  in  doing  so^  and  think  the  question  should 
be  simply,  whether  under  the  Mit&kshar&  law  a  sister's  son  can,  in 
any  case,  be  heir  to  his  mother's  brother  as  regards  immovable 
property  ? 

The  judgments  of  the  FuLl  Bench  were  delivered  as  follows : — 
Mitter  J. — The  question  we  have  to  determine  in  this  case  is 
whether,  according  to  the  Hindii  law  as  current  in  the  Benares 
school,  a  sister's  son  is  entitled  to  inherit  as  a  Bandhu  or  cognate. 
Before  proceeding,  however,  to  determine  the  question,  we  must 
answer  a  preliminary  objection  that  has  been  raised  before  us  by 
the  pleader  for  the  respondent.  It  has  been  contended,  that  the 
point  under  our  consideration  has  been  already  set  at  rest  by  a  de- 
cision of  the  Privy  Council.''^  We  are  of  opinion  that  this  conten- 
tion cannot  be  maintained.  True  it  is,  that  the  decision  of  the 
late  Sudder  Court  at  Agra,  which  was  reversed  by  the  Lords  of  the 
Judicial  Committee,  was  based  upon  the  ground,  that  the  sister's 
son  is  entitled  to  inherit  as  a  Bandhu,  but  this  position  appears 
to  have  been  abandoned  before  their  Lordships  by  the  learned 
counsel  who  conducted  the  case  on  his  behalf.  The  result  of  this 
concession  was,  as  their  Lordships  have  themselves  observed,  to  re- 
duce the  whole  matter  in  controversy  to  the  simple  question  as  to 
whether,  upon  the  proper  construction  of  the  Mitilkshari,  the 
sister's  son  is  not  entitled  to  come  in  among  the  earlier  class  of  heirs 
or  Sapindas  i  This  was,  in  fact,  the  only  question  that  was  dis- 
cussed before  their  Lordships,  and  the  only  one  upon  which  they  have 
pronounced  a  judicial  opinion.  To  remove  all  doubts  on  this  point, 
the  following  passage,  in  their  Lordships' judgment,  might  be  con- 
veniently referred  to :  "  He  there  put  the  sister's  sons  out  of  the 
category  in  which  Mr.  Fiffard  would  place  them,  though  erroneously, 
perhaps,  he  has  put  them  among  the  Bandhus."  The  word  "  per- 
haps,''  in  the  above  sentence,  is  sufficient  to  show  that  their  Lord- 
ships did  not  intend  to  decide  the  point  that  we  have  now  got  before 
us,  and  the  preliminary  objection  is,  accordingly,  over-ruled. 

*  Reported  in  page  681  of  SatherlAod's  Privy  Council  judgmente. 
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With  reference  to  the  main  question  itself,  we  are  of  opinioa 
that  the  sister's  son  is  entitled  to  rank  as  a  Bandhu  according  to  the 
definition  of  that  term  as  given  in  the  Mit&kshar&  itsel£  The  defi- 
nition is  contained  in  the  following  passage : — 

"  On  failure  of  the  paternal  grand-mother,  the  (gotraja)  kinsmen 
sprung  from  the  same  family  with  the  deceased,  and  allied  by 
funeral  oblations,  namely,  the  paternal  grand-father  and  the  rest, 
inherit  the  estate.  For  kinsmen  sprung  from  a  different  family, 
but  allied  by  funeral  oblations^  are  indicated  by  the  term  cognate 
C  bandhus')."* 

It  will  be  observed,  that  two  conditions  are  necessary  to  meet 
the  requirements  of  this  definition :  namely,  first,  that  the  claimant 
should  be  a  kinsman  ^sprung  from  a  different  family ;  and,  second, 
that  he  should  be  connected  by  funeral  oblations.  Both  these  con- 
ditions are  strictly  fulfilled  in  the  case  of  the  sister's  son^  and,  as  we 
will  show  further  on,  in  a  much  higher  degree  in  his  case  than  in 
that  of  any  of  the  nine  individuals  whose  claims  to  succeed  as  Ban- 
dhus  are  admitted  on  all  sides.  That  he  is  a  kinsman  sprang  from 
a  different  family  is  unquestionable^  and  it  is  equally  clear  that  he 
is  a  Sapinda,  or  one  allied  by  funeral  oblations.  It  has  been  argued, 
that  according,  to  Manu,  a  Hindu  is  required  to  perform  the  funeral 
obsequies  of  his  paternal  ancestors  only ;  tSat  in  consequence  of 
this  rule^  the  aagotras,  or  those  who  belong  to  the  same  gatra  or 
family,  are  the  only  persons  entitled  to  be  recognised  as  Sapindas; 
and  that  the  sister  s  son  must  be,  accordingly,  excluded  from  that 
category.  We  are  of  opinion  that  there  is  no  authority  whatever 
to  support  this  contention.  We  have,  however,  the  express  authority 
of  Manu  himself  to  decide  this  pointy  and  what  is  of  still  greater 
importance,  for  the  purposes  of  the  present  discussion,  it  is  an 
authority  quoted  and  acted  upon  by  the  author  of  the  Mit&kshadL 

"For  with  regard  to  the  funeral  obsequies  of  ancestorsi 
daughter's  sons  are  regarded  as  son's  sops.  Manu  likewise  declares : — 
*  By  that  male  child  whom  a  daughter,  whether  appointed  or  not, 
shall  produce  by  a  husband  of  equal  class,  the  maternal  grandfather 
becomes  the  grandsire  of  son's  sons.  Let  that  child  give  the  oblation 
and  take  the  inheritance.' " 


*  Colebrooke*a  MittULshar^,  Vene  3,  Sect.  5,  Chap.  2,  p.  3^0. 
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It  is  manifest  from  the  above  that  the  maternal  ancestors  also 
are  entitled  to  receive  funeral  oblations,  and  this  proposition  strikes 
at  the  vexy  root  of  the  contention  that  has  been  raised  before  us. 
Now,  the  sister's  son  is  no  other  relative  than  the  daughter's  son 
of  the  father ;  and  if  it  be  once  conceded,  as  it  must  be,  that  the 
daughter's  son  is  a  Sapinda,  it  would  follow,  as  a  matter  of  course, 
that  the  sister  s  son  is,  at  least,  a  Sapinda  of  the  father ;  and  as 
such  he  would  be  clearly  entitled,  at  all  events,  to  rank  as  a  pitri* 
bandhu,  or  father's  cognate.  In  point  of  fact,  however^  he  is  also 
a  Sapinda  of  the  deceased  proprietor  himself,  not  so  near  as  the 
daughter's  son,  but  nearer  than  every  one  of  those  individuals  who 
are  admittedly  recognised  as  bandhus. 

It  is  a  well  known  principle  of  Hindii  law,  recognised  in  all 
the  schools  current  in  the  country,  that  the  relation  of  Sapinda 
exists  not  only  between  the  immediate  giver  and  the  immediate 
recipient  of  funeral  oblations,  but  also  between  those  who  are  bound 
to  offer  them  to  a  common  ancestor  or  ancestors.  This  principle 
is  based  upon  the  theory  according  to  which  a  Hind6  is  supposed 
to  participate  after  his  death  in  the  funeral  oblations  that  are 
offered  by  one  of  his  surviving  relatives  to  some  common  ancestor, 
to  whom  he  himself  was  bound  to  offer  them  when  living ;  and 
hence  it  is  that  the  man  who  gives  the  oblations,  the  man  who 
receives  them,  and  the  man  who  participates  in  them^  are  all  recog- 
nised as  sapindaa  of  each  other.  Thus,  for  example,  brothers  are 
not  required  to  perform  the  obsequies  of  each  other,  but  they  are, 
nevertheless,  aapindas,  being  connected  with  each  other  through  the 
medium  of  the  oblations  that  they  are  respectively  bound  to  offer 
to  their  common  ancestors.  The  same  rule  holds  good  in  the  case 
of  the  brother's  son,  and  in  fact  of  every  Sapinda  who  does  not 
stand  in  a  direct  line  of  ascent  or  descent  with  the  deceased  pro- 
prietor himself.  It  will  be  seen  that  six  out  of  the  nine  individuals 
(p.  512)  are  no  other  relatives  than  the  daughter's  son  of  the  paternal 
grandfather,  the  daughter's  son  of  the  maternal  grandfather,  the 
daughter's  son  of  the  father's  paternal  grandfather,  the  daughter's 
son  of  the  father's  maternal  grandfather,  the  daughter's  son  of  the 
mother's  paternal  grandfather,  and  the  daughter's  son  of  the 
mother  s  maternal  grandfather.    The  remaining  three  are  the  son's 
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son  of  the  maternal  gramlfather,  the  son's  son  of  the  father's 
maternal  grandfather^  and  the  son's  son  of  the  mother's  maternal 
grandfather.  Not  one  of  these  indmduab,  ilot  even  the  highest 
among  them^  or  in  other  words,  the  daughter's  son  of  the  paternal 
grandfather,  is  required  to  olSfer  funeral  cakes,  either  to  the  deceased 
proprietor  himself^  or  to  his  father^  or  to  his  mother,  but  at  the  same 
time  they  are  admittedly  entitled  to  rank  as  the  Sapindas  of  the 
man  himself,  or  of  his  father^  or  of  his  mother,  as  the  case  might  be. 

We  can  scarcely  imagine  upon  what  principle  of  Hind&  law  ii 
can  be  seriously  contended  that  the  daughter's  son  of  the  father  is 
not  a  SajnndOf  when  the  daughter's  sons  of  the  paternal  and  mater- 
nal grandfathers  are  acknowledged  as  such. 

As  regards  the  performance  of  funeral  obsequies,  the  daughter's 
son  of  the  father  occupies  the  same  position  as  a  son's  son  of  ihe 
father^  or  in  other  words,  as  a  brother's  son ;  whereas  the  daughter's 
son  of  the  paternal  grandfather^  who  is  the  highest  in  rank  among  the 
admitted  Bandbus,  does  not  stand  an  inch  higher  than  the  son  of  a 
paternal  uncle.  It  is  perfectly  true  that  the  lawyers  of  the  Benaies 
school  sometimes  use  the  word  Sapinda  in  the  sense  of  comnuigui* 
nity,  or  mere  connection  through  the  body ;  but  in  either  case  the 
position  of  the  sister's  son  would  remain  unaffected.  We  have 
already  pointed  out  that  as  regards  funeral  oblations^  the  sister's  son 
occupies  the  same  position  as  a  brother's  son ;  and  as  to  consangui- 
nity, the  very  nature  of  his  relationship  with  the  deceased  fMroprie- 
tor  obviously  shows  that  he  is  nearer  than  the  nearest  of  the  admit- 
ted Bandhus.  If  authority  is  needed  on  this  last  point,  Uie  fcdlowing 
passage  of  the  Mit^kshari  might  be  referred  to  as  conclusive. 

*'  The  relation  of  Sapinda  arises  from  connection  as  parts  of 
one  body.  So  the  relation  of  Eh-pinda  in  the  son  with  regard  to 
the  father  arises  from  the  connection  as  parts  of  the  body  of  the 
ffitther.  And  with  the  grandfather,  &c.,  in  consequence  of  the  con- 
nection with  their  body  through  the  father.  In  the  same  manner 
in  regard  to  the  mother,  from  connection  as  part  of  the  body  of  the 
mother.  In  the  same  manner  in  regard  to  the  maternal  grand- 
father, &c.,  through  the  mother.  In  the  same  manner  with  the 
mother's  sister  and  maternal  uncle^  and  the  rest»  by  reason  of  the 
connection  or  parts  of  one  hoAy^'-^MUdhhardf  Achir  Adhj^ya, 
leaf  6. 
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It  is  scarcely  necessary  to  point  out,  that  in  the  passage  before 
us,  the  maternal  ancle  and  the  sister's  son  are  distinctly  recognised 
as  sapindaa  of  each  other.  The  whole  doctrine  of  aapinda,  accord- 
ing to  the  authorities  of  the  Benares  school,  has  been  correctly 
expounded  in  the  Vyavasthd  cited  in  the  case  reported  in  the  third 
volume  of  the  Select  Reports,  page  37*  The  Pundits  were  unani- 
mously agreed  in  declaring  that  there  are  two  significations  only  in 
which  the  word  atqnnda  is  used  by  the  lawyers  of  that  School, 
namely,  consanguinity  and  connection  through  funeral  oblations; 
and  the  following  passages  from  the  Pardaara  Mddhava  and  the 
Simaya  Sindhu,  both  of  which  works  are  recognised  as  authorities 
concurrently  with  the  Mit^kshar^  were  cited  by  them  in  support  of 
this  opinion. 

"  Those  are  aapindas  who  are  connected  by  the  tie  of  consan- 
guinity ;  for  instance,  the  father  and  the  son  are  sapindaa  to  each 
other,  and  the  body  of  the  father  is  perpetuated  in  the  son  without 
any  intervention.  So  also  is  the  son  by  the  medium  of  the  father 
a  aapinda  of  his  paternal  grandfather,  and  of  his  paternal  great- 
grandfather. So  also  the  son  by  the  medium  of  his  maternal  grand- 
£atber  is  aapinda  of  his  maternal  aunt  and  uncle,  and  by  the  me- 
dium of  his  paternal  grandfather,  he  becomes  a  Sapinda  of  his 
paternal  aunt  and  uncle,  &C.''  (Pardaara  Mddhava). 

''  Those  are  aapindaa  between  whom  exists  a  reciprocity  of 
^ving  or  receiving  funeitd  oblations.  The  fourth  person  and  the  rest 
share  the  remains  of  the  oblation  wiped  off  with  the  Kuaagraaa;  the 
fi^ther  and  the  rest  share  the  funeral  cakes.  The  seventh  person  is  the 
giver  of  oblations,  the  relation  of  aapi/nda  or  men  connected  by 
the  extension  of  the  funeral  cake,  extends,  therefore,  to  the  seventh 
person,  or  sixth  degree  of  ascent  or  descent.  It  should  not  be  sup- 
piosed  that  an  uncle  or  nephew  are  not  reciprocally  sopincZos,  as 
he  who  shares  in  the  oblations  offered  by  thg  uncle,  shares  also  in 
those  offered  by  the  nephew.  In  ehort,  if  any  one  oi  those  who 
pofrtioipaU  in  ihe  funeral  oblation  offered  by  one  individual>«be  also 
the  presenter  of  funeral  oblations  to  one  pf  his  co-participators, 
then  the  whole  nun^ber  become  aapindas  of  each  other,''*  (Nirnayck 
Sindhu). 

It  is  peirfectly  clear  that,  according  to  either  of  these  authori- 
ties, the  silver's  son  is  entitled  to  rank  as  a  aapinda. 
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We  have  stated  above  that  there  are  two  significations  only  in 
which  the  word  Sapinda  is  used  in  the  Benares  School,  and  the 
pleader  for  the  respondent  has  not  even  been  able  to  suggest  a  third. 
We  might  also  add,  that  so  far  at  least  as  the  Nirnaya  Shidku  is 
concerned^  the  sister's  son  is  expressly  recognised  as  heir,  as  the 
following  passage  will  show : — 

"In  default  of  the  brother's  son,  the  father,  mother,  the 
daughter-in-law,  the  sister,  and  her  sons  are  entitled  to  perform  the 
Srdddha,  because  they  are  the  heirs"  (  page  219  ). 

We  have  shown  by  the  foregoing  remarks  that  the  sister's  son  is 
entitled  to  remark  as  a  Bandhu  according  to  the  definition  of  that 
term  as  given  in  the  MitdkaharS, 

We  will  now  proceed  to  examine  the  various  objections  thai 
have  been  urged,  both  before  us  and  elsewhere,  against  his  right  to 
succeed  as  an  heir.  These  objections  may  be  all  classified  under  the 
following  heads : — 

l6^.— -That  the  definition  referred  to  has  no  connection  with  the 
law  of  inheritance. 

2nd, — That  the  enumeration  of  Bandhua  made  in  verse  1,  sec- 
tion 6,  chapter  2,  is  exhaustive,  and  that  the  sister's  son  is  neither  in- 
cluded in  that  enumeration,  nor  mentioned  as  an  heir  in  any  other 
part  of  the  work. 

3rcZ.— That  it  has  been  settled  by  a  uniform  course  of  decisions, 
that  the  sister's  son  is  not  entitled  to  inherit  under  the  Hindii  law 
administered  in  the  Benares  School. 

With  reference  to  the  first  objection,  we  are  of  opinion  that  it 
is  altogether  untenable.  The  definition  in  question  occurs  in  a  part 
of  the  work  which  is  exclusively  devoted  to  the  exposition  of  the 
law  of  inheritance,  and  it  may  be  fairly  asked,  if  it  has  no  connec- 
tion with  that  law,  for  what  other  purpose  has  it  been  introduced  in 
such  a  place  P 

The  second  objection  is  also  untenable.  Verse  1,  Section  6, 
Chapter  II,  runs  as  follows : — "  On  failure  of  gentiles,  the  cognates 
are  heirs.  Cognates  are  of  three  kinds, — related  to  the  man  him- 
self, to  his  father,  or  to  his  mother,  as  is  declared  by  the  following 
text.  *^  The  sons  of  his  own  father's  sister,  the  sons  of  bis  own 
mother's  sister,  and  the  sons  of  his  own  maternal  uncle  must  be 
considered  as  his  own  cognate  kindred.    The  sons  of  his  father's 
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paternal  aunt,  the  sons  of  his  father's  maternal  aunt,  and  the  sons- 
of  his  father's  maternal  uncle  must  be  deemed  as  his  father's  cog* 
nate  kindred.    The  sons  of  his  mother's  paternal  aunt,  the  sons  of 
his  mother's  maternal  aunt,  and  the  sons  of  his  mother's  maternal 
uncle  must  be  recognized  as  his  mother's  cognate  kindred.'' 

There  is  nothing,  whatever,  in  this  verse  to  justify  the  contention 
that  the  author  of  the  Mit&kshar&  intended  thereby  to  lay  down  an 
exhaustive  list  of  Bandhus  or  cognates.  He  says  first  of  all  that 
Bandhus  are  entitled  to  inherit  in  default  of  gotrajas;  and,  secondly, 
that  Bandhus  are  of  three  kinds,  namely,  those  who  are  related  to 
the  man  himself,  and  those  related  to  his  father  and  mother  respec- 
tively. The  only  argument,  therefore,  which  can  be  advanced  in 
support  of  this  contention  is  the  simple  fact  of  his  having  concluded 
this  sentence  by  quoting  a  text  from  one  of  the  Hindti  sages  which 
contains  the  names  of  a  limited  number  of  Bandhus.  We  are  of 
opinion  that  this  argument,  per  ae,  is  entitled  to  no  weight  what- 
soever. Isolated  texts  from  various  Hindu  sages,  and  of  a  similar 
description,  are  to  be  frequently  found  in  the  Mit&kshar&,  and  it 
would  be  manifestly  erroneous  to  contend  upon  the  authority  of  any 
one  of  them  that  an  exhi^ustive  enumeration  of  heirs  was  intended 
to  be  made  thereby.  The  following  text  of  Vrihat  Vishnu,  quoted 
in  page  326  of  (Colebrooke's  edition  of)  the  Mit&ksharil,  might  be 
referred  to  as  an  illustration. 

"  The  wealth  of  him  who  leaves  no  male  issue  goes  to  his  wife. 
On  failure  of  her,  it  devolves  upon  the  daughter ;  if  there  be  none, 
it  belongs  to  the  father,  if  he  be  dead,  it  appertains  to  the  mother?" 
It  would  be  obviously  improper  to  say,  from  the  mere  fact  of  the 
author  of  the  Mit&kshar^  having  referred  to  this  text,  that  he  in- 
tended to  declare  that  the  particular  persons  mentioned  therein  are 
the  only  heirs  to  the  estate  of  a  deceased  Hindu  who  has  left  no 
male  issue;  or  that  such  even  was  the  intention  of  Vrihat  Mcmu 
himsel£  As  to  the  particular  text  before  us,  there  is  absolutely  no- 
thing in  it  from  which  it  can  be  reasonably  inferred  that  the  author 
of  it  at  least,  if  not  the  author  of  the  ]iit&kshar&,  had  such  an  in- 
tention in  view.  All  that  it  says  is  that  certain  relatives  must  be 
considered  as  Bandhus  of  one  class,  and  certain  others  as  Bandhus 
of  two  otherWasses  respectively ;  it  no  where  says  that  these  persons 
are  the.  ord^  Bandhus  recognised  by  the  Hiud6  Law.  The  object 
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wfaidi  the  iuihor  of  the  Mit6k8liar&  had  in  view  in  referrii^  to 
text  IB  eridenb  His  own  words  wee  sufficient  to  show  that  this  text 
was  referred  to  merely  for  the  purpose  of  establishing  the  three- 
fold classification  of  Bandhns. 

The  text  of  Manu  which  says,  **  to  the  nearest  Sapinda  ihe 
inheritance  belongs/'  is  freqnently  cited  by  him  as  a  leading  authori- 
ty on  all  questions  of  Hindd  Law.  Indeed,  the  very  definition  of 
Bandhus,  under  our  consideration,  is  based  upon  this  fundamental 
doctrine,  and  in  the  very  next  verse  he  distinctly  lays  down  that  the 
order  of  succession  to  be  observed  among  the  different  classes  of 
Bandhns  is  to  be  regulated  by  ''  nearness  of  affinity."  Are  we  then 
to  suppose  that  the  author  of  the  Mit&kshar&  has  been  so  &r  forget- 
ful of  this  fundamental  principle,  as  to  render  himself  guilty,  uncon- 
sciously as  it  were,  of  the  gross  inconsistency  of  laying  down  a  defi- 
nition and  of  excluding  those  very  persons  who  are  best  entitled  to 
claim  the  benefit  of  it.  In  what  way^  we  might  repeat  in  this  place, 
are  the  sister^s  sods  of  the  father  and  of  the  mother  better  qualified 
to  inherit  than  the  sister's  son  of  the  deceased  proprietor  himself? 
What  doctrine  of  Hindu  Law,  directly  or  indirectly  sanctioned  by 
the  author  of  the  Mit&ksharfi  can  be  cited  in  support  of  the  conten- 
tion that  the  maternal  grandfather  himself  is  not  an  heir,  when  his 
soui^  sons  and  his  daughters'  sons,  nay  even  when  the  sons'  sons  and 
their  daughters^  sons,  of  the  father's  and  mother's  maternal  grand- 
father are  acknowledged  as  such  ?  How,  again,  are  we  to  reconcile 
the  proposition  that  the  maternal  uncle,  or  in  other  words  the  uterine 
brother  of  the  mother,  is  to  be  excluded  from  the  line  of  inheritance, 
when  her  cousins,  namely  the  sons  of  her  father's  sisters  and  the  sons 
of  her  mother's  sisters,  are  to  be  included  in  it  ?  Startling  anoma- 
lies, like  these  cannot  be  imputed  to  an  author  without  there  being 
some  tangible  ground  upon  which  such  an  imputation  can  rest.  It 
is  perfectly  true  that  in  the  particular  case  before  us,  we  are  bound  to 
administer  the  Hind6  Law  as  it  has  been  expounded  by  the  anth<Mr 
of  the  Miti^kshari,  but  we  can  hardly  be  justified  in  ascribing  each 
gross  absurdities  to  him  at  the  very  time  when  he  was  really  trying 
to  extend  the  category  of  Bandhus  by  introducing  the  three-fold 
classification  before  alladed  to. 

The  word  '  Bandhu'  has  been  sometimes  interpreted  as  distant 
kindred,  but  we  can  hardly  suppose  that  the  author  of  the  Mitft- 
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sbarft  seriously  iDtended  to  aathorize  the  soooessum  of  the  most 
distant  BanidkiiB  by  aacrificiDg  the  right  of  those  who  are  the 
nearest. 

The  foUowing  passages  of  the  Mit&kshai6  will  remove  all  pos- 
sible doubts  on  this  point :— - 

"  When  one  dies  in  a  foreign  country,  let  the  descendants,  cog- 
nates (BcmdkusJ,  gentiles^  or  his  companions  take  the  goods,  or, 
in  their  de£Euilt  the  king.  When  he  goes  to  a  foreign  country,  of 
those  who  are  associated  in  trade  and  dies,  then  his  share  would 
be  inherited  by  his  heirs^  that  is,  the  son  and  other  descendants ; 
cognates  (Bandkus)^  i.  e,,  the  maternal  side  relatives,  maternal 
nucLe,  and  others ;  the  gentiles  that  is  the  SapindiM,  besides  the 
son  and  other  descendants ;  and  those  who  are  come^  that  is  those 
among  the  associates  who  are  come  from  a  foreign  country ;  or  in 
their  default,  that  is,  of  the  heirs,  Jke.,  the  king  shall  take.  The 
word  *va*  (or)  shows  that  the  heirs,  &o.,  are  entitled  in  altwnation. 
The  rule  as  to  this  order  is  contained  in  the  text  **  The  wife, 
the  daughter''  dx. 

It  will  be  seen  that  the  word  '  Bdndhavof  is  expressly  stated  to 
include  the  maternal  uncle,  whoever  else  might  be  entitled  to  come 
in  within  the  word  'others'  which  follows  immediately  afterwards. 
In  the  case  of  a  foreign  trader,  therefore,  it  is  perfectly  dear  that 
the  maternal  uncle  is  an  heir,  but  before  we  can  apply  this  aigu- 
xnent  to  the  general  case,  it  is  necessary  to  meet  two  objections  that 
have  been  raised  against  such  an  application.  The  objections  are : 
first,  that  the  word  used  in  this  passage  is  *BAndhavd  whereas  the 
word  used  in  the  general  text  is  '  BandhfL* ;  and  second,  that  the 
passage  in  question  refers  to  an  exceptional  state  of  things^  and 
can  not^  therefore,  be  accepted  as  a  guide  for  the  general  case. 

Both  these  objections  are  conclusively  met  by  the  express  words 
of  the  author  himself.  It  is  distinctly  stated  by  him  that  the  order 
of  succession  applicable  to  this  case  is  exactly  the^same  as  that  laid 
down  in  the  general  text ;  and  further,  that  the  only  necessity  for 
making  a  separate  text  for  the  exceptional  case  arose  from  that  of 
excluding  the  fellow  pupil  and  the  Br^man,  and  of  substituting  the 
fellow  traders  in  their  place.  It  is  perfectly  clear,  therefore,  that 
the  words  *  Bandhu  and  BiTidhava*  are  of  identical  import,  or,  in 
other  words,  that  the  two  texts  are  identical  in  every  respect,  except 
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as  to  the  slight  modificatioD  which  relates  to  the  fellow  pupil  and 
the  Br&hmaD.  The  second  passage,  too,  is  equally  decisive  on  this 
point.  It  is  distinctly  pointed  out  therein  that  the  word  maternal 
uncle  used  in  the  text  of  Ydjnavalkya  stands  for  all  the  three  classes 
of  Bandhvs  described  by  the  author  in  his  commentary  upon  the 
general  text 

The  Vira-mitrodaya,  which  is  a  work  of  high  repute  in  the 
Benares  School^  concurrently  with  the  Mit&kshar&,  is  also  dear  on 
this  point:  ''Cognates  are  of  three  kinds,  related  to  the  person 
himself,  to  his  father,  and  to  his  mother,  according  to  the  following 
text :  ''  The  sons  of  the  father's*  sister,  the  sons  of  the  moiher^s 
sister,"  &c.  Here  by  reason  of  near  affinity,  the  cognate  kindred  of 
the  deceased  himself  in  the  first  instance,  then  the  fietther^s  cognate 
kindred,  and  next  his  mother's  cognate  kindred  succeed.  This  is  the 
order  of  succession.  In  the  text  of  Manu,  ''then  the  distant  kins- 
man shall  be  the  heir,  or  the  spiritual  preceptor  or  the  pujHl.  The 
term  Sakulya  comprehends  the  persons  descended  from  the  same 
family  (Sagotra)  and  the  kinsmen  allied  by  common  libations  of 
water  Samdnodahay  the  maternal  uncle  and  the  rest,  and  the  three 
kinds  of  cognates.  The  term  '  Bandhu'  in  the  text  of  TogkAwara 
j(Ydjnavalkaya,)  must  comprehend  also  the  maternal  uncle  and  the 
rest,  othterwise  maternal  uncle's  sons  and  the  rest  would  be  en- 
.titled  to  succeed,  and  not  they  themselves,  though  nearer  in  affi- 
nity, a  doctrine  highly  objectionable.'' — Vira-mUrodaya,  (Sans.) 
page  209. 

The  Vivdda  Chintdmani,  which  is  a  work  of  paramount  authori- 
ty in  the  sister  School,  which  goes  by  the  name  of  the  Mithila  Sdiool, 
is  also  of  the  same  opinion,  "  the  maternal  uncle,  and  the  rest*' 
being  expressly  recognised  in  the  category  of  heirs  laid  down  in 
page  299  of  Prosanna  Coomar  Tagore's  translation  of  the  work. 

In  the  face  of  all  these  concurrent  authorities,  it  seems  impos- 
sible to  contend,  that  an  exhaustive  enumeration  of  Bandhus  was 
made  in  verse  1,  Section  6,  Chapter  II,  of  the  Mit&kshar4.  It  has 
been  said  that  the  sister's  son  is  not  entitled  to  inherit  because  he 
has  been  nowhere  mentioned  as  an  heir  specifically  by  name  ;  but 
this  objection  can  be  scarcely  maintained  if  the  doctrine  of  exhaus- 
tive enumeration  falls  to  the  ground.  Apart  from  this  last  considera- 
tion, however,  we  do  not  see  any  reason  why  a  specific  enumeraUon 


Chap,  il  ]  SUCCESSION  OF  COONATES,  &c.  617 

by  name  should  be  insisted  npon  in  every  case.  An  ennmeration 
by  a  general  name^  accompanied  by  a  sni  table  definition  sufficiently 
illustrated,  is  as  good  as  any  other  kind  of  enumeration,  particularly 
when  the  general  name  in  question  is  applicable  to  a  large  number 
of  persons  whose  individual  names  it  would  be  very  inconvenient  to 
specify  in  detail ;  and  we  do  not  see  any  reason  why  in  this  parti- 
cular case  we  should  insist  upon  anything  more  than  what  we  have 
already  got  before  us.  The  great-grandson,  for  instance,  is  no  where 
mentioned  as  an  heir  distinctly  by  name ;  and  yet  it  would  be  simply 
absurd  to  contend  that  the  estate  of  a  deceased  Hiodiiis  to  go  to  the 
fellow  pupil,  or  to  the  king  even,  if  his  own  great-grandson  is  living. 
Similarly,  when  we  now  come  to  the  gotrajas,  we  find  that  no  one 
below  the  descendants  of  the  paternal  great-grandfather  is  expressly 
*  recognised  by  name  in  any  part  of  the  Mit&kshar4 ;  and  yet,  it  is  a 
fact  admitted  on  all  sides,  that  the  descendants  of  the  remotest  an- 
cestors in  the  agnatic  line,  at  least  of  those  who  stand  within  the 
fourteenth  degree,  are  entitled  to  inherit  in  the  Benares  School. 
Why,  then,  are  we  to  introduce  this  novel  principle  of  interpretation 
when  we  come  to  deal  with  the  Bandhus?  There  might  have  been 
aome  foundation  for  such  an  argument  if  the  claimant  had  been  a 
female  relative,  females^  as  a  class,  being  generally  supposed  as 
having  no  right  to  inherit  in  consequence  of  their  inability  to  perform 
religious  rites :  but  in  the  case  of  male  relatives,  no  restriction  of 
any  kind  whatsoever  can  be  cited  to  defeat  their  rights,  if  they  are  in 
a  position  to  establish  their  status  as  Sapindaa.  We  have  shown 
that  ^  the  maternal  uncle  and  others  are  entitled  to  inherit  in  addition 
to  those  who  are  admitted  as  Bandhua  As  flEir  as  the  purposes  of 
the  present  case  are  concerned,  it  is  almost  self-evident  that  if  the 
maternal  uncle  is  entitled  to  succeed  as  a  Bandhu,  the  right  of  the 
sister^s  son  would  follow  as  a  matter  of  course.  We  have  seen  that 
there  is  but  one  definition  of  the  word  Bandhii,  and  the  very  nature 
of  the  definition  conclusively  proves  that  if  the  maternal  uncle  is  a 
kinsman  from  a  different  family,  and  allied  by  faneral  oblations,  the 
sister's  son  must  necessarily  be  a  kinsman  of  the  same  description. 

It  remains  for  us  to  meet  the  last  objection.  No  doubts  if 
there  were  a  uniform  course  of  decisions  establishing  the  doctrine 
that  the  sister's  son  is  not  entitled  to  succeed,  we  would  have  been 
scarcely  justified  in  holding  Otherwise,  however  much  we  might  have 
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beea  disposed  to  do  so  for  the  reasons  set  forth  Above.  Tlie  £sct,  how- 
erer,  is  that  there  is  do  such  aniform  coocBe  of  ruliogs  as  has  been 
erroneously  oontended  for  before  us.    The  foUowiog  are  all  the  cases 
that  might  be  referred  to  on  the  point^^ 
l.o—Bajendro  Narain  veriua  Gooool  Chand,  Qoh. — 1st  Select  Beporis, 

page  43. 
2.— Ilias  KooQwar  venut  Agand  RaL — 3rd  Select  Reports,  page  37. 
3. — Sheo  Subajre  Singh  vernu  Omed  Koonwar. — 6th  Select  Reports, 

page  301. 
4.— ^ase  No.  XI,  Macnaghten's  Hind<!i  Law,  Ydame  II,  page  91. 
6. — ^A  decision  of  the  Madras  Sadder  Court  reported  in  page  247  of 

the  printed  cases  for  I860. 
6.— Stoke's  Reports,  Volume  I,  page  85. 
7. — Chootee  LsU  verans  Qooroodyal-*Agra  Select  Reports^  Volame 

y,  page  198. 
8. — Mohun  Lall  verem  Thakooranee  Sahibah.— Agra  Law  Jonmal* 

1864,  page  17. 
9.— Jowahair  Raoot  veratis  Mussummat  Kylasoo. — ^Volume  I,  page  75, 

Weekly  Reporter. 
IQl— -Sona  Debi  versus  Biswambhar  Sahoo.— 4  Legal  Remembrancer, 

page  168. 
11.— Gridbaree  Lall  verm$  The  Secretary  of  State. — Volume  IV, 

page  13,  Weekly  Reporter. 

The  first  case  has  nothing  to  do  with  the  particular  point  before 
ns,  and  we  would  not  have  alluded  to  it  at  all,  if  Sir  Thomas 
Strange  had  not  stated  upon  the  authority  of  that  case,  that 
the  sister's  son  is  not  entitled  to  inherit  in  the  Benares  SchooL 
The  contest  in  that  case,  however,  was  between  the  sister's  son 
on  the  one  side,  and  a  Ootraja  Sapinda  on  the  other.  The 
pandits  who  were  consulted  in  it  very  properly  declared  that  if 
the  Bengal  law  were  applicable  to  the  case,  the  sister's  son  would 
be  entitled  to  preference,  but  that  the  reverse  would  be  the  case 
according  to  Mithila  law.  The  ease  was  ultimately  disposed  of  in 
favor  of  the  sister's  son,  the  Bengal  law  being  held  to  be  applica- 
ble ;  but  there  is  not  a  single  word,  either  in  the  decision  itself,  or  in 
the  Vyav^hd  referred  to,  from  which  it  can  be  gathered  that  the 
sister's  son  would  not  have  succeeded  as  a  Bandhu  i£  the  Mithila 
law  had  been  adopted,  if  there  were  no  Ootraja  relatives  in  his  way. 
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The  second  case  has  been  already  refenred  to  in  an  earliei 
part  of  this  judgment.  It  related  to  the  daughter's  son  of  the 
broUier,  and,  as  we  have  already  seen,  the  only  ground  that  was 
put  forward  for  excluding  him  from  the  inheritance  was  the  enKH 
neous  one  of  his  not  being  a  Sagotra  Sapinda. 

The  third  case  is  directly  in  favor  of  our  interpretation. 
The  question  was,  whether  a  daughter's  son's  son  is  entitled  to  in- 
herit, and  this  question  was  determined  in  the  a£Srmative  upon  the 
unanimous  Vyavasth^  of  the  pandits  consulted  on  the  occasion,  in- 
cluding those  of  the  Benares  PdtAdli. 

The  fourth  case  dearly  shows  that  the  sister's  son  is  entitled 
to  succeed  as  a  Bandhu,  both  according  to  the  Benares  law  and 
according  to  the  Mithiku  This  case  is  of  particular  importance, 
inasmuch  as  it  appears  to  have  met  with  the  approbation  of  Sir  W. 
Hacnaghten  himself,  who  has  evidently  cited  it  as  a  leading  authori- 
ty on  the  point  We  might  also  add,  that  Sir  W.  Macnaghten  had 
expressly  stated  in  his  note  to  case  Na  6,  reported  in  page  87  of 
the  same  volume,  that  the  Vjfavasthd  given  by  the  Pandit  of  Zilla 
Behar,  in  which  the  sistor's  son  is  ranked  as  a  Bandhu,  is  conforma- 
ble to  the  law  as  current  in  Benares,  Mithila,  and  other  provinces. 

The  fifth  case  is  a  mere  dictum ;  but  it  is  to  be  observed  that  the 
Pandit  who  was  consulted  on  the  occasion  distinctly  stated  that  the 
sister^s  son  was  entitled  to  inherit  as  a  Bandhu,  and  no  authority  of 
any  kind  was  cited  or  referred  to  contradict  this  opinion. 

The  sixth  case  is  also  a  dictum,  and  the  same  remarks  that 
have  been  made  with  reference  to  the  preceding  case  apply  to  this 
case  also. 

The  seveuUi  case  has  nothing  to  do  with  the  point  before  us« 
The  dispute  was  between  a  brother's  daughter's  son  and  a  Ootrajot 
and  it  was  very  properly  held  that  the  latter  is  entitled  to  succeed 
in  preference  to  the  former. 

The  eighUi  case  is  a  mere  dictum,  but  in  this  instance  the  die* 
tum  is  in  fftvor  of  the  sister's  son. 

The  ninth  case  arose  from  a  dispute  between  the  sister's  son 
and  an  agnatic  relation,  and  it  was  correctly  held  in  that  case  that 
the  latter  is  entitled  to  succeed.  The  learned  Judges,  however,  who 
decided  the  case,  went  on  to  say  that  the  sister's  son  is  not  entitled 
to  inhoit,  either  according  to  the  Benares  law  or  according  to  the 
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Mithila  law.  In  the  absence,  however,  of  any  further  explanation 
on  the  point,  we  are  rather  disposed  to  think  that  all  that  was  io^ 
tended  to  be  said,  is  that  he  is  not  entitled  to  inherit  in  preference 
to  the  Ootraja ;  but  at  any  rate  it  is  clear  that  this  opinion  cannot 
be  treated  as  anything  more  than  a  mere  dictum. 

The  next  case,  however,  is  directly  to  the  point,  and  with  all 
deference  to  the  learned  Judges  who  decided  it,  we  are  of  opinion 
that  it  is  based  upon  erroneous  grounds.  These  grounds  have  been 
too  fully  examined  by  us  in  the  preceding  part  of  our  judgment  to 
require  any  further  notice.  We  wish,  however,  to  make  one  remark 
in  this  place,  and  that  is,  that  the  learned  Judges  appear  to  have 
been  mainly  influenced  by  the  idea  that  the  sister^s  son  has  never 
been  recognised  as  an  heir.  With  all  deference  to  the  learned 
Judges,  we  are  bound  to  state  that  this  was  by  no  means  the  actual 
state  of  things  at  the  time  when  their  decision  was  pronounced, 
whatever  it  might  be  in  this  day.  It  is  perfectly  true  that  there  is 
a  paucity  of  decisions  on  the  other  side,  but  this  fact  appears  to  have 
mainly  arisen  from  the  peculiar  doctrine  of  the  Benares  School  by 
which  the  remotest  relative  in  the  agnatic  line  has  been  placed  above 
the  highest  of  the  cognates.  It  might  be  added  that  veiy  few  caaes^ 
indeed,  if  any,  can  be  pointed  out  in  which  the  daughter's  son  of  the 
paternal  grandfather  has  been  expressly  recognised  as  an  heir. 

The  last  case  relates  to  the  maternal  uncle  of  the  fatherj  and 
the  grounds  of  the  decision  in  this  case  being  nearly  the  same  as 
those  in  the  one  next  above,  no  special  remarks  with  reference  to  it 
are  necessary. 

*  Upon  the  whole,  then,  it  must  be  admitted  that  the  majority  of 
the  earlier  cases  at  least  are  in  support  of  our  view ;  and  of  the  more 
recent^  there  are  two  cases  at  most  that  are  directly  opposed  to  ii 
The  last  objection,  therefore,  must  also  be  over-ruled. 

For  the  reasons  set  forth  above,  I  am  of  opinion  that  the  ques- 
tion put  to  us  by  the  Division  Bench  must  be  answered  in  the  affir- 
mative, or,  in  other  words,  that  the  sister's  son  is  entitled  to  inherit 
under  the  Hindii  Law  administered  in  the  Benares  School. 

Peacock,  C.  J. — I  am  of  opinion  that  in  the  absence  of  nearer  rela- 
tives, a  man  may  be  heir  to  his  mother's  brother  as  regards  proper^ 
subject  to  the  Mitdkshar^.  The  question  has  substantially  been  de- 
cided by  the  Privy  Council  (17th  July  1868)  in  the  case  of 
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Lall  Boy  against  tbe  Oovemmeiit  of  Bengal,"!^  in  which  it  was  held 
that  the  materQal  uncle  of  the  father  of  the  deceased  was  not  ex- 
cluded from  the  class  of  Handhus  cfapable  of  inheriting,  and  that  the 
text  contained  in  Article  1,  Section  6,  Chapter  II  of  the  Mit&kshara 
does  not  purport  to  be  an  exhaustive  enumeration  of  all  Bandhus  who 
are  capable  of  inheriting,  that  it  is  not  cited  as  such  or  for  that 
purpose  by  the  author  of  the  Mit&kshar&. 

The  judgment  of  Mr.  Justice  Dwarka-nath  Mitter,  which  he 
has  just  read,  and  in  which  he  has  displayed  great  learning,  ability, 
and  research^  was  written  before  the  decision  of  the  Privy  Council 
in  Gridharee  Lall  versus  the  (Government  of  Bengal  was  published 
here.  My  Hon'ble  colleague  has  entered  so  fully  into  the  reasons 
and  exhausted  the  arguments  in  support  of  the  view  which  he  has 
taken,  that  it  is  unnecessary  for  me  to  do  more  than  to  say  that  I 
concur  in  the  reasons  which  he  has  given  in  support  of  the  conclusion 
at  which  he  has  arrived ;  and  it  is  extremely  satisfactory  to  find  that 
it  is  entirely  in  concurrence  with  the  view  taken  in  the  judgment  of 
the  Privy  Council.  The  case  must  be  sent  back  to  the  Judges  who 
referred  it 

Jackson,  J. — I  am  of  the  slime  opinion.  It  is  very  satis&ctoiy 
to  feel  that  a  conclusion  so  entirely  consistent  with  reasons  is  dlso  in 
full  conformity  with  the  Hindii  Law,  as  is  conclusively  shown  ia 
the  exhaustive  judgment  which  has  been  prepared  by  Mr.  Justice 
Mitter,  and  also  that  the  view  which  we  had  taken  of  the  subject 
has  been,  it  may  be  said,  simultaneously  adapted  by  the  highest  tri- 
bunal. 

Pkear,  J.-^In  referring  this  case  to  a  Full  Bench,  I  expressed 
the  inclination  of  the  opinion  which  I  then  held.  Mr.  Justice  Mitter's 
very  complete  argument,  in  which  I  concur,  has,  I  think,  demonstrat- 
ed that  opinion  to  be  correct  I  would,  therefore,  answer  the  ques- 
tion in  the  words  which  have  been  used  by  the  Chief  Justice. 

Macph&rson,  J. — ^I  am  of  the  same  opinion. 

Sutherland's  Weekly  Reporter,  vol.  X,  F.  B.,  p.  76. 

The  enumeration  of  Bandhus  or  cognates,  who  succeed,  given 
in  Section  6,  Chapter  II  of  the  Mit&kshar&,  is  an  exhaustive  one, 
and,  therefore,   those  Bandkus  only  succeed  who  are  enumerated 

*  See  10,  W.  B.,  Friyy  Council,  p.  31 ;  and  post,  p.  522. 
Vol.  II.  66 
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therein.  A  maternal  uncle  or  a  father's  maternal  uncle  cannot  in- 
herit^ as  they  are  not  among  the  persons  enumerated. — ChvemmetU 
versus  GHdharee  Loll  Roy, — S.  W.  R.,  Vol.  IV,  p.  13. 


Pbivt  Council— TAe  VJth  of  July  1868. 

Present : 

The  Master  of  Rolls,  Sir  James  W.  Colville,  Sir  Edward  Vaughan 
Williams,  the  Lord  Chief  Baron,  and  Sir  Lawrence  Peel. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

Ori-dhabee  Lall  Roy 

versus 

The  Government  op  Bengal 

Held  that  the  liat  of  Bandhut  given  in  Article  1,  Section  6,  Chapter  II  of  the  MUdk- 
shard  is  not  exhaustive  but  simply  illustrative  of  the  proposition  that  there  vn 
three  classes  of  Bandhus,  and  as  such  entitled  to  inherit  in  preference  to  the  King, 
who  cannot  take  to  the  prejudice  of  a  maternal  uncle  or  a  maternal  grand-unde. 

The  Vir-mitrodoya  is  properly  receivable  as  an  exposition  of  what  may  have  been  1^ 
doubtful  by  the  Mitdkshard  and  is  declaratory  of  the  law  of  the  Benares  SchooL 

The  facts  on  which  the  determination  of  this  appeal  depends 
are  few  and  undisputed.  Woopeadro  Chunder  Roy,  the  owner  of 
the .  zemindary  and  other  property  in  dispute,  died  on  the  7th  of 
August  1860,  an  infant  and  unmarried.  He  wa^  of  a  family  which 
formerly  came  from  the  Upper  Provinces,  and  though  settled  in 
Lower  Bengal,  where  the  zemindary  is  situated,  is  admitted  to  have 
retained  the  ceremonis^l  and  other  law  of  its  original  Imhitat.  There 
is,  therefore,  no  dispute  that  any  question  touching  the  succession  to 
Woopendro  Roy  is  determinable  by  the  law  of  inheritance  current  at 
Benares. 

On  Woopendro's  death  the  appellant,  as  the  nearest  male  re- 
lative surviving  him,  performed  his  shradh,  and  claimed  his  proper- 
ty as  heir,  and  shortly  afterwards  applied  to  have  his  own  name 
substituted  for  that  of  the  deceased  as  owner  of  the  zemindary  on 
the  Collector's  register.  He  is,  however,  but  a  remote  kinsman  of 
the  deceased,  being  only   tbe    brother   of  his  grandmother  ex-parte 


•  30th  Aitgust  1866,  (pregent  Trevor,  Officiating  Chief  Justice,  and   Campbell.  J.) ; 
i$ee  4,  W.  R.  Civil  Rulings,  p.  10.  i       .      / » 
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patemd,  or,  to  use  the  phraseology  of  the  Mit4kshar&,  his  father's 
maternal  uncle.  And  accordingly  at  the  time  of  this  application 
for  mutation  of  names,  some  question  whether  the  appellant  was 
entitled  to  inherit,  and  whether  the  property  did  not  pass  for  want  of 
heirs  to  the  Crown,  was  raised.  Thereupon  the  Board  of  Revenue 
consulted  their  adviser>  the  Legal  Remembrancer,  and  on  his  opinion^ 
determined  to  recognize  the  title  of  the  appellant^  who  accordingly 
was  put  into  possession,  or  left  in  possession  of  the  property,  record-^ 
ed  as  proprietor  of  the  zemindary  in  the  Collector's  books,  and  con- 
tinued to  pay  the  Go\rernment  revenue  assessed  upon  it  up  to  the 
date  of  the  institution  of  this  suit 

In  1863  the  Government  authorities  appear  to  have  changed 
their  view  of  the  appellant's  title ;  and  on  the  3rd  of  August  in  that 
year  the  suit  out  of  which  this  appeal  has  arisen  was  commenced 
against  him  in  the  name  of  the  Government  of  Bengal,  as  represent-^ 
ing  the  Grown,  for  the  recovery  of  the  real  and  personal  property 
of  Woopeudro  on  the  allegation  that  upon  his  death  it  had  escheated 
for  want  of  heirs  to  the  Crown. 

By  the  decree  dated  the  30th  of  September  1864^  the  Zillah 
Judge  dismissed  the  suit,  holding  that  the  Government  was  not 
entitled  to  oust  the  appellant*  The  precise  grounds  of  this  judgment 
it  is  unnecessary  to  examine. 

On  appeal  to  the  High  Court  this  decision  was  reversed  by  two 
of  the  Judges  of  that  Court  And  the  present  appeal  has  been  pre* 
ferred  against  their  decree. 

The  points  ruled  by  the  judgment  of  the  High  Court  were : — 

1*^. — That  the  Government  was  not  estopped  by  the  acts  of  its 
officers  in  1861^  when  the  appellant  applied  for  and  obtained  the 
mutation  of  names^  from  bringing  this  suit. 

2nd, — That  upon  the  true  construction  of  the  Section  in  the 
Mit&kshara^  which  will  hereafter  be  considered,  the  appellant,  as  the 
maternal  uncle  of  the  father  of  the  deceased,  was  excluded  from  the 
class  of  ''  Bandhua"  capable  of  inheriting,  and  that  consequently,  as 
between  him  aud  Government,  he  had  no  title  to  the  property 
Bued  for. 

The  able  arguments  before  this  Committee  have  been  principally 
addressed  to  the  question  raised  by  the  second  of  the  above  findings, 
viz.,  whether,  under  the  law  current  at  Benares,  the  appellant  has 


524  PRECEDENTS  OF  [  Book  n. 

not  a  title  to  inherit  the  property  preferably  to  the  daim  of  the 
Government  by  escheat ;  and  that  question  their  Lordships  will  first 
consider. 

Its  determination  will  ultimately  be  found  to  depend  on  the 
construction  to  be  given  to  the  first  article  of  the  sixth  section  of 
the  second  chapter  of  the  Mitl^kshar&.  The  absolute  exclusion  of 
the  father's  maternal  uucle  from  the  list  of  possible  heirs>  for  which 
the  respondents  contend^  can  rest  on  no  other  ground. 

Mr.  Forsyth^  indeed,  argued  strongly  against  the  right  of  the 
appellant  to  inherit,  on  the  assumption  that  he  was  not  entitled  to 
offer  the  funeral  oblations.    But  is  this  assumption  well  founded  f 
There  is  evidence  of  the  family  priest  and  others,  that  the  appellant 
did,  in  point  of  fact,  perform  the  shradh  of  Woopendro ;  and  he 
seemSy  in  the  judgment  of  the  priest,  properly  to  have  performed 
that  function  in  the  absence  of  any  nearer  kinsman.    It  is,  however^ 
unnecessary  to  determine  whether  this  act  of  the  appellant  was  re- 
gular or  not    The  issue  in  this  case  is  not  between  two  competing 
kinsmen,  but  between  a  kinsman  of  the  deceased  and  the  Crown.    Let 
it  be  supposed,  for  the  sake  of  argument,  that  the  nearest  existing 
relative  of  Woopendro  at  the  time  of  his  death  had  been,  not  the  ap* 
pellant  but  a  natural-born  son  of  the  appellant.    It  is  admitted  that, 
on  the  strictest  interpretation  of  the  Mitdkshar^  such  a  person  ie 
a  Bandhu ;  that  the  three  classes  of  Bandhus  must  be  exhausted 
before  the  King  can  take  for  want  of  heirs ;  and,  therefore,  that  the 
title  of  the  appellant's  son  would  prevail  against  the  Crown.     Now, 
such  a  Bandhu  either  is  competent  to  perform  the  eliradh  of  tlie  de« 
ceased,  offering  some  kind  of  funeral  oblation^  or  he  is  not.     If  lie 
be  incompetent,  it  follows  that  his  right  to  inherit  is  wholly  inde* 
pendent  of  the  doctrine  of  spiritual  benefits  derivable  from  funeral 
oblations,  and  is  determined  solely  by  kinsmauship.     If  he  be  com- 
petent, it  follows  a  foviwri  that  his  father  would  have  been  one 
degree  nearer  akin  to  the  deceased,  would  also  have  been  competent; 
and  that  his  exclusion   from  the  line  of  inheritance,  if  it  exists  de- 
pends upon  some  other  principle. 

It  is  impossible  to  read  the  second  chapter  of  the  Mitakshara 
without  remarking  the  extreme  jealousy  with  which  the  Hindu  law 
regarded  the  right  of  the  King  to  take  on  failure  of  beira.  The 
seventh  section  refuses  altogether  to  recognise  that  right  where  the 
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property  was  that  of  a  Brahman.    AdmittiDg  iVas  to  the  property  of 
the  other  castes  or  classes,  it  expressly  says,  '*  if  there  be  no  relatiavB 
of  the  deceased,  the   preceptor,  or,  on   failure  of  hira,  the  pupil ; " 
and  again,  "  if  there  be  no  pupil,  the  fellow-student  is  the  successor/* 
It  thus  exhausts  the  relatives,  and  then  interposes  between  them 
and  the  King  three  classes  of  heirs  not  connected  with  the  deceased 
by  blood,  or  participation  in  funeral  oblations.    The  title  of  the 
King  is  afterwards  stated  affirmatively,  thus  :-^'  The  King  may  take 
the  estate  of  a  Kahatriya^  or  other  person  of  an  inferior  tribe,  on 
failure  of  heirs  down  to  the  fellow-student.''    So  Manu  ordains  :— • 
''  But  the  wealth  of  the  other  classes,  on  failure  of  all  (heirs),  the 
King  may  take.''    So  far,  then,  the  law  would  seem  to  be  clear  that 
the  King  cannot  take   the  property  to   the  prejudice  either  of  a 
maternal  uncle,  or  a  maternal  grand-uncle,  each  of  whom  is  obvious^ 
ly  '  a  relation'  of  the  deceased.    What  grounds,  then,  does  the 
sixth  section  afford  for  the  hypothesis  that  these  two  relations  are 
arbitrarily  excluded  from  the  list  of  possible  heirs  ?    That  section 
begins  by  stating  broadly,  ''  On  failure  of  gentiles,  the  BandhuM 
(rendered  by  Mr.  Colebrooke  cognates)  are  heirs.''    But  in^  this  par- 
ticular section  it  may  be  taken,  as  defined  elsewhere  by  the  Mitik- 
shar&  itself,  to  import  kinsmen  springing  from  a  different  family  (and 
therefore,  opposed  to  ^gotraja!  or  'gentiles'),  and  connected  by  funeral 
oblations.  From  this  class  the  maternal  uncle,  or  the  lather's  maternal 
uncle,  (assuming  their  connection  with  the  deceased  by  funeral  oblf^- 
tions)  can  be  excluded  only  by  some  arbitrary  definition.    The  author 
of  that  treatise  goes  on  to  state, ''  Cognates  (Bandhus)  are  of  three 
kinds :  related  to  the  person  himself,  to  his  father,  or  to  his  mother, 
as  is  declared  by  the  following  text"     And  then  follows,  as  a  quota- 
tion, a  more  ancient  text,  (the  authorship  of  which  seems,  from  Mr. 
Colebrooke's  note,  to  be  uncertain),  which  says  :— >'  The  sons  of  his 
own  father  s  sister,  the  sous  of  his  own  mother  s  sister,  and  the  sons 
of  bis  own  maternal  uncle  must  be  considered  as  his  own  cognate 
kindred.    The  sons  of  his  father's  paternal  aunt,  tbe  sons  of  his 
father's  maternal  aunt,  and  the  sons  of  his  father's  maternal  uncle 
must  be  deemed  his  father^s  cognate   kindred.    The  sons  of  his 
mother's  paternal  aunt,  the  sons  of  bis  mother's  maternal  aunt, 
and  the  sons  of  his  mother's   maternal  uncle  must  be  reckoned 
amongst  his  mother's  cognate  kindred.' 
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If,  for  the  determination  of  the  question  under  consideration, 
their  Lordships  were  confined  to  the  four  corners  of  the  Mit&ksbar^ 
they  would  feel  great  diflSculty  in  inferring,  from  the  omission  of 
'  the  maternal  uncle'  and  '  the  father's  maternal  uncle'  from  the 
persons  enumerated  in  this  text>  that  either  of  those  relatives  is 
incapable  of  taking  by  inheritance  the  property  of  a  deceased  Hindfi 
in  preference  of  the  Ring.  Such  an  inference^  in  the  teeth  of  the 
passages  which  say  that  the  King  can  take  only  if  there  be  do  re- 
latives of  the  deceased,  seems  to  be  violent  and  unsound.  For  the 
text  does  not  purport  to  be  an  exhaustive  enumeration  of  all  Ban- 
dhus  who  are  capable  of  inheriting,  nor  is  it  cited  as  such,  or  for 
that  purpose,  by  the  author  of  the  Mit&kshar^, — it  is  used  simply 
as  a  proof  or  illustration  of  his  proposition  that  there  are  three 
kinds  or  classes  of  Bandhus ;  and  all  that  he  states  further  upon  it 
is  the  order  in  which  the  three  classes  take,  viz.,  that  the  Bandhus 
of  the  deceased  himself  must  be  exhausted  before  any  of  his  father's 
Bandhus  can  take,  and  so  on. 

Again,  further  doubt  is  thrown  upon  the  theory  of  exhaustive 
enumeration  by  the  passage  of  the  Mit^kshard,  which  is  not  found 
in  that  portion  of  the  Treatise  which  was  translated  by  Mr.  Cole- 
brooke/  but  has  been  translated  for  the  purposes  of  this  suit  The 
general  effect  of  that  passage  is  to  introduce  in  the  case  of  a  trader 
dying  abroad,  a  new  class  of  remote  heirs,  viz.,  his  returning  co-tra- 
ders. But  this  provision  is  preceded  by  an  enumeration  of  prefer- 
able heirs,  which  includes,  among  Bandhus,  the  maternal  uncle. 
Here,  then,  is  a  passage,  written  by  the  author  of  the  Mitakshar^ 
himself,  which  treats  the  maternal  uncle  as  capable  of  inheriting. 
The  learned  Judges  of  the  court  below  meet  this  authority 
by  suggesting  that  the  heirship  of  the  maternal  uncle,  as  well 
as  that  of  the  co-trader,  may  be  exceptional,  and  confined  to  the 
case  of  the  trader  dying  abroad.  Their  Lordships,  however,  cannot 
-admit  the  reasonableness  of  this  hypothesis,  and  think  that  even  on  the 
Mitltkshar^  the  question  under  consideration  is  at  least  uncertain. 
That  question,  however,  is  not  to  be  governed  by  the  Mit&kshar&  alone. 
Adhering  to  the  principles  which  this  Board  lately  laid  down  in  the 
Ramnad  case,*  their  Lordships  have  no  doubt  that  the  Vira-mitro* 
daya,  which  by  Mr.  Colebrooke  and  others  is  stated  to  be  a  treatise  of 

*  8ee  an(€i 
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high  authority  at  Benares,  is  properly  receivable  as  an  exposition  of 
what  may  have  been  left  doubtful  by  the  Mitikshard,  and  declarator 
ry  of  the  law  of  the  Benares  School. 

After  stating  that  the  term  Sakulya,  or  distant  kinsman, 
found  in  the  text  of  Manu,  comprehends  the  three  kinds  of  cog- 
nates, the  commentator  goes  on  to  say, — "The  term  cognates 
(Bandhus,)  in  the  text  of  Jogishwara,^  must  comprehend  also  the 
maternal  uncles  and  the  rest,  otherwise  the  maternal  uncles  and  the 
rest  would  be  omitted,  and  their  sons  would  be  entitled  to  inherit, 
and  not  they  themselves  though  nearer  in  the  degree  of  aflfinity, — 
a  doctrine  highly  objectionable.^'  The  learned  Counsel  for  the  respon^ 
dents  remarked  that  this  passage  of  the  Vira-mitrodaya  goes  no 
further  than  to  aflSrm  the  right  of  a  maternal  uncle,  and  that  it  says 
nothing  of  a  maternal  grand-uncle.  But  to  say  nothing  of  the  use 
of  the  term  '  and  the  rest,'  the  text  is  at  least  an  authority  for  the 
proposition  that  a  matern^tl  uncle  is  a  Bandhu.  The  piaternal  uncle 
of  the  father  is,  therefore,  a  Bandhu  of  the  father,  and  it  is  admit- 
ted that,  failing  the  Bandhus  of  the  deceased,  the  Bandhus  of  the 
father  are  entitled  to  inherit 

This  view  of  the  law  is  confirmed  by  the  majority  of  the  consul- 
ted Pundits ;  it  seems  also  to  make  the  law  of  the  Benares  School 
consistent,  on  the  point  in  question,  with  that  of  Bengal ;  and  the 
concurrence  of  opinions  of  Mitra-misra,  the  author  of  the  '  Vira- 
mitrodaya,*  with  Jimdta-V^hana,  the  author  of  the  '  Dfiya-bhdga,'  is 
not  unimportant,  since  they  are  stated  by  Mr.  Colebrooke  (Preface, 
p.  VIII)  to  dilBfer  on  almost  every  disputed  point  of  Hindfi  law. 

Their  Lordships  do  not  think  it  necessary  to  consider  at  any 
length  the  decided  cases  which  are  cited  ^n  the  judgment  under 
review.  It  is  admitted  that  there  is  no  cai^e  precisely  in  point ;  and 
the  authority  of  those  cited,  in  so  far  as  they  go  to  support  the 
theory  that  the  enumeration  of  Bandhus,  in  the  text  quoted  in  the 
Mit&kshar£,  is  to  be  taken  as  exhaustive,  has  been  shaken,  if  not 
altogether  over-ruled,  by  the  decision  vhich,  we  are  informed,  has 
been  recently  passed  by  the  High  Court  of  Bengal  in  the  case  of 
Amrita  Kumari  v,  Lakhi-narayan  Chuckerbutty.  The  question 
under  consideration  must,  therefore,  be  held  to  be  an  open  one  even 
in  the  Courts  of  India. 


That  is  Y(fffnavalkya, 
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Their  Lordships^  then,  have  come  to  the  conclusion  tbat^ 
according  to  the  law  by  which  this  case  is  to  be  governed,  the  appel- 
lant was  capable  of  inheriting  the  property  in  dispute,  and  that  his 
title  thereto  is  preferablo  to  that  of  the  Crown ;  and,  therefore^ 
without  holding  the  reasons  given  for  his  judgment,  they  think  that 
the  Zilla  Judge  did  right  in  dismissing  the  suit. — S.  W.  K.,  Vol. 
X.,  P.  C,  p.  81. 

According  to  the  Hindd  law  of  succession  in  force  in  the  Mad- 
ras Presidency,  a  sister's  son  is  in  the  line  of  heirs. 

Semble,  he  is  a  Bandhu. — Chelikani  Tirupati  Rdya  Ningdra 
V.  Rajah  Suraneni  Vencata  Gopala  Nara-sinha  Roe  BaJiadoai*, 
Zemindar.— UsA.  H.  C.  R  Vol.  VL,  p.  278. 


Calcutta  H.  C.  A.— The  26th  vf  June  1874. 

The  Hon'ble  W.  Markby  and  Romesh  Chunder  Mitter,  Judges. 

OUKNESH  Chundk  Bot  (Defendant)  Appellant, 

versus 
Nil  Komul  Boy  and  another  (plaintiffs)  Respondents. 

According  to  the  general  principles  of  Hindu  Law,  a  sister's  son 
is  a  preferential  heir  to  a  mother's  sister's  son>  as  being  capable  of 
conferring  greater  spiritual  benefits  upon  the  soul  of  the  deceased. 

Mitter,  J*.— The  question  in  this  case  is,  whether  the  plaintiff, 
who  is  the  sister's  son  of  one  Mudoo  Soodun^  is  a  preferencisJ  heir  to 
one  Kashee  Nath  who  is  Mudhoo  Soodun's  mother's  sister's  son.  The 
lower  Appellate  Court  has  decided  this  question  in  favor  of  the  plaintiff 
In  special  appeal  it  is  contended  that  that  decision  is  against  the  pro- 
visions of  the  Mit&kshari  law.  We  do  not  think  that  this  contention 
is  correct.  It  has  been  decided  by  a  Full  Bench  of  this  Court  that 
the  sister's  son  is  a  Bundhu^^  to  which  class  Kashee  Nauth^  who  is 
the  mother's  sister's  son,  also  belongs.  It  is  clear  that  the  sister's  son 
confers  greater  spiritual  benefits  upon  the  soul  of  the  deceased  than 
Lis  mother  8  sister's  son.  Therefore,  according  to  the  general  prin- 
ciple of  the  Hindii  Law,  the  plaintiff  is  a  preferencial  heir  to  Kashee 
Nath.    There  being  no  decided  cases  upon  this  point  and  in  the 


See  ante,  page  505. 
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Mitikshard  itself,  the  respective  positions  of  tbese  parties  not  being  de- 
finitely settled,  the  general  principle  of  the  Hindii  Law  should  be  our 
guide  in  determining  this  question.  We  therefore  aflSrm  the  judg- 
ment of  the  Lower  Appellate  Court,  and  dismiss  the  special  appeal 
with  costs.— S.  W.  R.,  Vol.  XXII,  p.  264. 

In  Bombay  the  sister's  son  inherits  under  the  Maydkha.-^Vids 
Norton's  Leading  cases,  part  II,  p.  536. 

A  father's  sister's  son  is  a  Bandhu,  and  cannot  succeed  as 
long  as  there  is  a  Ootraja  or  gentile,  which  term  includes  all  those 
descended  from  the  same  primitive  stock  as  the  deceased  (through 
males)  as  far  as  the  fourteenth  generation .-^/7u2e9;;6^^  Singh  v. 
Mut  Eur  Koonwar. — S.  D.  A.  Decis.  for  1857,  p.  637.  Vide  2 
Nort,  p.  557. 

A  mother's  sister's  son  is  a  Bandhu. — Subbaraya  Jatta- 
ValWxxh  V.  Svbbaraytn.—yLkA.  S.  R.  for  1859,  p.  194.  Vide  2 
Nort.  p.  557. 

The  great  nephews  by  the  mother's  side  of  a  deceased  Hindii 
who  died  childless,  were  held  to  be  entitled  to  share  in  his  movable 
estate,  on  the  death  of  his  widow.— Jlfu«stimmat  Umroot  v.  Kulyan 
Dasa.—Borr.  Rep.  Vol.  I,  p.  284  (1  Mori.  Dig.  p.  328). 


Calcutta  H.  C.  A.— T/tg  7th  of  August  1872. 

Before  Si?'  Richard  Couch,  Kt,  Chief  Justice,  and 

Mr.  Justice  Ainslve. 

Mussummat  Doorga  Bibee  and  another  (Defendants), 

versus 
Janaki  Fershad  (Plaintiff). 

A  brothel's  daughter's  son  succeeds  as  heir,  under  the  Mitdkshartf,  in  the  absence  of 
nearer  heirs. 

The  facts  of  this  case  were  as  follows  : — Zorawur  Sing  had  two 
sons,  Rogoo-nath  Sing  and. Bood-nath  Sing.  Rogoo-nath  Sing  had  two 
sons,  Bish-nath  Sing  and  Sheo-nath  Sing  (neither  of  whom,  according 
Vol.  II.  67 
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to  tbe  FlaintifiTs  case,  left  any  legilimaie  sons,)  and  a  daugbter  by 
Dame  Sbeo  Daee.  Sheo  Daee  left  a  son,  tbe  plaiotiff.  Tbe  plaintiff 
stated  that  the  property  of  Bood-nath  Sing,  after  Bood-natb'$  death, 
'went  to  his  \yidow  Mungla  Bibee^  who  died  childless^  and  that  con- 
sequently the  plaintiff  became  entitled  to  tLje  same;  but  that  one 
Tulsi-r^m^  whose  mother  was  a  servant  of  tbe  family,  took  wrongful 
possession  of  the  property  ;  and  that  after  his  death  the  property 
was  taken  possession  of  by  his  widow,  the  defendant,  Doorga  Bibee. 
Eeiice  the  plaintiff  brought  this  suit  to  establish  bis  right  to  sucoeed 
to  the  property  as  a  brother's  daughter's  son  under  the  Mitdhshani 
\sLW,  and  to  set  aside  a  certain  alienation  in  favor  of  one  Pireet 
Koonwar,  one  of  the  defendants  in  the  case. 

Couch,  C.  J, — The  only  question  that  remained  was,  whether 
the  plaintiff  being  a  brother's  daughter's  son  could  inherit  the 
property,  and  that  is  settled  by  the  decisions  of  the  Privy  Council 
in  the  case  of  Gridhd^^i  Ldl  Hoy  v.  tli^  Goveimment  of  Bengali 
and  of  a  Full  Bench  of  this  Court  in  AviHta  Kumari  Debt  v. 
Lakhi-narayan  Ckuckerbutty*  where  it  was  held  that  the 
eni^meration  of  Randhus  in  art.  1,  s.  6,  c.  2  of  the  JUitaksJiora  is 
not  to  be  considered  exhaustive.  That  being  so,  there  is  no  ground 
for  saying  that  a  brother's  daughter's  son  cannot  inherit  in  the 
absence  of  any  nearer  heir ;  and  as  it  is  not  found  in  this  suit  thai 
there  is  a  nearer  heir,  the  plaintiff  is  entitled  to  a  decree. 

The  appeal  must  be  dismissed  with  costs. — B.  L.  R  VoL  X, 
page.  341. 

A  Hindu  woman  of  Behar,  who  had  inherited  the  entire  estate 
of  her  father,  died,  leaving  sisters'  son^s  sons,  and  a  daughter. 
Held  that  the  former  succeed,  and  that  per  capita,  and  not  per  atir- 
pes. — Sheo  Suhae  Singh  and  others  v.  Mussummat  Omed  Koonwar. 
gel.  S.  D.  A.  Rep.  Vol.  VI,  p.  301  (New.  Ed.  p.  378.) 


♦  See  ante  pages  505,  522. 
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Admitted  legal  opinidns. 

Aocording  to  the  law  of  inheritance^  as  current  in  Bengal,  the  father's  slater's  son  is  the 
eighteenth  in  the  order  of  succession  ;  but  according  to  the  law  as  current  in  Mithila 
and  Benares,  he  is  not  entitled  to  the  inheritance  so  long  as  there  is  a  go(raja  or  gen- 
tile, which  term  includes  all  thoi^e  descended  from  the  same  primitive  stock,  as  far  as 
the  fourteenth  generation. 

Q. — A,  (a  Hind6,)  died,  leaving  a  widow  and  a  father.  Subse- 
quently the  father  died,  leaving  a  widow  (B),  not  the  mother  of  A,  a 
minor  son  (C),  and  a  sister's  son  (D).  Afterwards  C  died  childless. 
Subsequently  to  Cs  deaths  the  widow  (B)  took  possession  of  tho 
property  left  by  the  father,  and  executed  a  will  assigning  over  the 
entire  property  to  her  husband's  sister's  son  (D),  and  died  without 
putting  tlie  legatee  into  possession  of  the  property  willed  away.  Id 
this  case,  is  the  will,  according  to  the  law  as  current  in  Mithila 
and  Bengal^  valid  and  binding?  On  the  oth^r  hand,  supposing  no 
will  to  have  been  executed,  does  the  property  in  question  go  to  the 
sister's  son  of  A's  father,  or  to  his  widow,  by  right  of  inheritance? 

R— Supposing  A  to  have  died,  leaving  a  widow  and  father,  and 
the  father  to  have  died  subset^uently,  leaving  &  widow  (B)j  being 
the  step-mother  of  the  deceased  A,  a  minor  son  (C),  and  a  sister's 
son  (D),  and  the  minor  C  to  have  died  childless,  and  subsequently  to 
this,  the  widow  of  the  father  to  have  enjoyed  the  property  in  ques- 
tion, to  have  assigned  it  to  her  husbaud^s  sister's  son  (D)  by  the 
execution  of  a  will  in  his  favour,  but  to  have  died  without 
putting  D  into  possession  of  the  property  therein  specified ;  in 
thid  case,  according  to  the  law  as  current  in  Mithila  and  Bengal^ 
the  will  cannot  be  held  to  be  valid  and  binding.  And  the  heirs  who 
are  entitled  to  succeed  to  the  property  may  be  thus  enumerated.  The 
widow  of  the  first  deceased,  (A,)  who  died  before  his  father,  is,  ac- 
cording to  the  law  as  current  in  Mithila  and  Befigal,  competent  tor 
inherit  hei:  husband's  property,  supposing  it  to  have  been  divided  and 
separated  from  that  of  his  co-heirs.  If  th6  property  ^vas  held  ia 
joint  tenancy,  his  widow,  according  to  the  law  as  prevalent  in  Bengal, 
is  entitled  to  succeed  to  that  portion  which  was  her  husband's  share  j 
but,  according  to  the  law  as  current  in  Mithila,  she  wonld  not  be 
entitled  to  succeed  6ven  t6  this,  for  the  law-expounders  of  that  school 
declare,  that  the  widow's  right  of  succession  depends  on  the  partition 
of  the  joint  stock,  partition  being,  according  to  them,  the  sole  catise 
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of  creatiog  individual  proprietary  right.  Therefore  of  A's  property 
80  much  as  was  not  his  vibhakta  or  divided^  and  asddharana  or  ex- 
clusive property^  according  to  the  law  as  current  in  Mithila^  and  so 
much  as  was  not  his  individual  proportion,  or  his  share  of  the  joint 
property,  according  to  the  law  as  current  in  Bengal^  will,  on  the  death 
of  the  first  deceased  son^  (A,)  devolve  entirely  on  his  father^  even 
though  his  widow  was  living.  On  the  death  of  the  father,  the  whole 
property  to  which  he  (the  father)  succeeded,  should  have  devolved 
on  his  minor  son  (C).  At  the  death  of  such  son,  leaving  no  child, 
his  property  should  have  devolved  on  his  next  heir,  that  is,  according 
to  the  law  as  current  in  Mithila,  in  default  of  heirs  from  the  widow 
down  to  gentiles,  on  his  father's  sister's  son^  he  being  ranked  among 
the  cognates ;  and  not  before  :  but  according  to  the  law  as  current 
in  Bengal,  in  default  of  heirs  from  the  widow  down  to  the  grand- 
father s  grandson,  the  father's  sister's  son  is  entitled  to  the  succession, 
he  being  the  grandfather's  daughter's  son. 

This  opinion  is  conformable  to  the  Vw6da<kintamani  and  other 
authorities^  as  current  in  Mithila,  as  well  as  to  the  D&ya-bb^a  and 
other  law  tracts,  as  prevalent  ip  Bengal 

Avihoritiea, 

6.  On  failure  of  gentiles,  the  cognates  are  heira  Cognates  are 
of  three  kinds;  related  to  the  person  himself,  to  his  father,  or  to 
his  mother ;  as  is  declared  by  the  following  text  (of.  YdjnyavaXkya). 
The  sons  of  his  own  father's  sister,  the  sons  of  his  own  mother's 
sister,  and  the  sons  of  his  own  maternal  uncle,  must  be  considered 
as  his  own  cognate  kindred.  The  sons  of  his  father's  paternal  aunt, 
the  sons  of  his  father's  maternal  aunt,  and  the  sons  of  his  father's 
paternal  uncle,  must  bo  deemed  his  father's  cognate  kindred.  The 
sons  of  his  mother's  paternal  aunt,  the  sous  of  his  mother's  maternal 
aunt,  and  the  sons  of  his  mother's  maternal  uncle^  must  be  reckoned 
his  mother's  cognate  kindred.  This  must  be  understood  to  be  the 
order  of  succession  here  intended.     The  Vivddd-chiiUdmani, 

7.  The  following  is  a  text  of  the  Ddya-bhdga  : — "  The  succes- 
sion of  the  grandfather's  and  great-grandfather's  lineal  descendants, 
including  the  daughter's  son,  must  be  understood  in  a  similar 
manner,  according  to  the  proximity  of  the  funeral  offering." 


Chap,  il  ]  SUCCESSION  OF  COGNATES,  &c.  633 

8.  In  the  case  of  non-partition,  the  text  of  Sankha  cited  in 
the  Vivddd'Chintdmani  applies  : — "  To  the  childless  wives  of  brothers 
and  of  sons,  strictly  observing  the  conduct  prescribed,  their  spiri- 
tual parent  must  allot  mere  food,  and  old  garments  which  are  not 
tattered/' 

Sudder  Deivanny  Adawlut,  December  18th,  1826. 
Mussummat  Hureea  Beebee,  v.  Bhowanee  Lai. — Macn.  H.  L. 
VoL  II,  Chap.  I,  Section  vi,  Case  11, 

The  maternal  uncle's  son  is  heir  after  mother's  sister's  son, 
according  to  the  Mitdksharfi. — Macn,  H.  L.  Vol,  II,  Chap.  I,  Sec- 
tion vi,  Case  12. 
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SECTION'   X. 

RELATIVE  to  ESCHEAT. 

Privy  Council.— TAe  30^  of  July,  1860. 

Present : 

Lord  Justice  Knight  Bruce,  Sir  E.  Ryan,  Lord  Justice  Turner, 
Sir  J.  T.  Coleridge,  Sir  L.  Peel,  and  Sir  J.  W.  CoWile. 

On  Appeal  from  the  Sudder  Devianny  Adawlut  at  Madras* 

The   Collector  of  Masulipatam, 

versus 
Cavaly  Vencata  Narainapah. 

On  the  death  of  a  Br&hmin  (  whether  sacerdotal  or  not )  without  heirs,  the  SoTerelgii 
power  in  British  India  Ib  entitled  to  take  his  estate  hy  escheat  subject  however  to  th« 
trusts  and  charges  previously  affecting  the  estai^f. 

Of  the  various  questions  that  have  arisen  in  this  case,  the  only 
one  Tvhich  appears  to  have  been  argued  in  the  Court  of  Sudder 
Dewanny  Adawlut  at  Madras — certainly  the  only  one  decided  by 
that  Court — is ;  whether,  on  the  death  of  a  Brahmin  without  heirs^ 
the  Sovereign  power  in  British  India  is  entitled  to  take  his  estate 
by  escheat.  The  decision  of  the  Sudder  Court  upon  this  question 
strikes  at  the  root  of  the  appellant^s  title ;  and  its  correctness  is 
therefore  the  first  thing  to  be  now  considered. 

The  learned  Judges  of  the  Sudder  Dewanny  Adawlut  have 
treated  the  question  as  one  to  be  determined  merely  by  Hind6  Law ; 
and,  recognizing  the  general  right  of  the  Crown  or  other  ruling 
power  by  escheat  when  there  is  a  failure  of  heirs,  having  adopted 
and  enforced  an  exception  as  to  the  property  of  Brahmins  which  is 
supposed  to  result  from  cef  tain  te^ts  of  Menu  and  other  ancient 
authorities.  The  arguments  addressed  to  us  have  also  assumed 
the  applicability  of  the  Hindd  Law ;  and  their  Lordships,  therefore, 
purpose  to  deal  primarily  with  the  question,  whether  that  law,  as  it 
now  obtains  in  British  India,  has,  if  applicable  to  the  case,  been 
properly  held  to  be  fatal  to  the  appellant's  title. 
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For  the  exposition  of  the  Hindii  Law  on  the  poiDt,  it  is  un- 
necessary to  go  back  further  than  the  Mit^kshari.  That  treatise,  the 
highest  authority  on  the  law  of  inheritance  in  the  part  of  India 
where  the  zemindary,  the  subject  of  this  suit  is  situate,  comprises, 
amongst  other  authorities,  the  passage  of  Menu,  which  is  princi- 
pally relied  upon.  It  is,  however,  from  the  consideration  of  the 
whole  chapter  of  the  work,  and  of  the  different  authorities  which 
are  there  collected,  taken  together,  that  we  are  most  likely  to  arrive 
at  a  right  conception  of  the  law. 

The  important  passages  are  in  Articles  3,  4,  and  5,  of  Chap- 
ter XI,  Seption  7. 

From  these  it  would  appear  that  the  beneficial  enjoyment  of  a 
Brahmin's  property  ought  not,  on  his  death  without  heirs,  to  pass  to 
the  King;  that  it  ought,  in  some  way  or  another,  to  pass  to  other 
Brahmins.  But  the  texts  also  show  that,  it  is  not  to  pass  to  Brah- 
mins generally,  or  even  to  any  definite  or  well-ascertained  class  of 
them.  The  persons  to  take  the  beneficial  interest  are  to  be  Brah- 
mins, having  certain  spiritual  qualifications;  they  are  to  be  pure  in 
body  and  mind,  and  are  to  have  read  the  three  Vedda.  If  this  be 
the  law,  it  seems  to  imply  a  power  of  selection  ;  and  a  right  of  posses- 
sion, at  least  intermediate,  of  the  property  in  somebody.  It  cannot 
be  supposed  that  the  first  Brahmin,  who  could  lay  hands  upon  the 
property  of  a  member  of  his  caste  dying  without  heirs,  was  to  hold 
it,  subject,  perhaps,  to  the  condition  of  showing  that  he  possessed 
the  pergonal  qualifications  which  law  requires. 

It  appears  to  their  Lordships  that  the  passage  quoted  by  the 
Mitfikshar^  from  Nareda^  in  the  very  Section  which  cites  the  pro- 
hibition of  Menu,  shows  what  the  law  in  its  utmost  strictness  was. 
Ths^t  passage  \s — "}{  there  be  no  heir  of  a  Brahmana's  wealth,  on 
his  demise  it  must  be  given  to  a  Brahmana,  otherwise  the  King  is 
tainted  with  sin."  In  other  words,  the  King  is  to  take  the  property, 
but  to  take  it  subject  to  the  duty,  which  he  cannot  neglect  without 
sin,  of  disposing  of  iff  at  his '  discretion  amongst  Brahmins  of  the 
kind  contemplated  by  the  preceding  texts. 

If  this  be  so,  It  appears  to  their  Lordships  that,  according  to 
Hindu  Law,  the  title  of  the  King  by  escheat  to  the  property  of  a 
Brahmin,  dying  without  heirs^  ought,  as  in  any  other  case,  to  pre- 
vail against  any  claimant  ^hp  cannot  shpw  a  better  title :  and  that 
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to  the  last  owner.  This  system  is  made  the  rule  for  Hindis  and 
Mahomedans  by  positive  regulation ;  in  other  cases  it  rests  upon  the 
course  of  judicial  decisions.  But  when  it  is  made  out  clearly  that 
by  the  law  applicable  to  the  last  owner^  ther6  ia  a  total  failure  of 
h&ira,  then  the  claim  to  the  land  ceases  ( we  apprehend  )  to  be  sub- 
ject to  any  such  personal  law  ;  and  as  all  property  not  dedicated  to 
certain  religious  trusts  must  have  some  legal  owner,  and  there  can 
he,  legally  speaking,  no  unowned  property,  the  law  of  escheat  inter- 
venes and  prevails,  and  is  adopted  generally  in  all  the  Courts  of  the 
country  alike.  Private  ownership  not  existing,  the  State  must  be 
owner  as  ultimate  lord.  Consequently  the  claim  of  the  Oovemmentj 
in  the  present  instance,  might  have  been  considered  with  reference 
to  this  principle. 

In  the  case  of  the  East  India  Company  v.  the  Mayor  of  Lyons 
( 1  Moore,  East  India  Appeab )  the  question  arose  whether  an  alien 
could  hold  lands  in  British  India.  Some  of  those  lands  were  with- 
out the  bounds  of  a  Presidency  town.  It  was  decided  on  appeal 
here,  that  that  part  of  the  law  of  England,  which  disabled  an  aliea 
from  holding  land  against  the  claim  of  the  Crown  had  not  beea 
introduced  into  India ;  but  the  reasons  and  principles  of  the  decision 
do  not  appear  to  their  Lordships  to  be  inconsistent  with  the  view 
that  they  take  of  the  present  controversy. 

In  the  present  case,  if  the  Hindi  Law  had  expressly  provided 
that,  upon  the  death  of  a  Brahmin  without  heirs,  ordinarily  so-called, 
his  property  should  pass  to  some  definite  person  or  class  of  persons ; 
if,  for  instance,  it  admitted,  in  the  case  of  a  Brahminical  succession, 
collaterals  more  remote  than  it  would  admit  in  the  case  of  succes- 
sion to  a  Sudra,  there  would  be  ground  for  excluding  the  title  of  the 
Crown,  because  there  would,  by  Hindu  Law,  be  some  person  in  the 
nature  of  an  heir  capable  of  succeeding ;  but  here  the  Court  of 
Sudder  Dewanny  Adawlut  rests  its  decision  on  what  it  terms  ''  the 
primary  declaration  of  Menu  that  the  property  of  a  Brahmin  shall 
^ever  be  taken  by  the  King.^'  That  declaration  is  contained  in  an 
Article  (see  Menu  I,  and  189)  which,  assuming  a  complete  failure  of 
heirs,  negatives  the  King's  right  to  Brahminical  property^  whilst  it 
affirms  his  title  to  the  wealth  of  all  other  classes  in  such  circum- 
stances. In  so  dealing  with  the  question,  the  Sudder  Court  was^ 
Vol.  II.  68 
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we  think,  applying  the  actual  or  supposed  Hindd  Law,  in  derogation 
of  the  general  right  of  the  British  Sovereignty. 

Their  Lordships'  opinion  is  in  favor  of  the  general  right  of  the 
Crown  to  take  by  escheat  the  land  of  a  Hind^i  subject,  though 
a  Brahmin,  dying  without  heirs ;  and  they  think  that  the  claim  of 
the  appellant  to  the  zemindary  in  question  (subject  or  not  subject 
to  a  trust)  ought  to  prevail,  unless  it  has  been  i^olutely,  or  to  the 
extent  of  a  valid  and. subsisting  charge^  defeated  by  the  acts  of  the 
widow  Lutchmedavummah  in  her  life-time.  In  the  latter  case,  the 
Government  will,  of  course,  be  entitled  to  the  property  subject  to 
the  charge. 

It  follows  that  the  decree  of  the  Sudder  Adawlut  cannot  stand. 
The  manner  in  which  it  ought  to  be  varied  depends  upon  the 
decision  of  the  questions  which  have  been  raised  on  this  appeal 
touch  lug  the  eifect  of  the  acts  of  Lutcbmedavummah  in  her  life^ 
time.  On  none  of  these  has  the  Sudder  Adawlut  adjudicated.  On 
some  of  them,  as,  for  instance,  the  effect  of  the  Collector's  acts  in 
1841,  it  is  particularly  desirable  to  have  the  judgment  of  that 
Court.  Again,  it  appears  to  their  Lordships  very  doubtful  whether 
the  present  record  affords  the  materials  requisite  for  the  satisfactory 
decision  of  some  of  those  questions.  There  is  little,  if  any,  legal 
evidence  of  the  nature  of  the  advances  made  to  the  widow,  or  of 
the  necessity  for  them.  It  may  also  be  material  to  know  what  was 
the  nature,  and  what  the  effect,  of  the  proceedings  by  which  the 
execution  of  the  razee-namah  was  suspended.  In  these  circum- 
stances, their  Lordships,  though  they  would  have  been  glad  to 
determine,  if  they  could,  this  long  litigation  by  a  final  decree,  do 
not  feel  that  they  can  safely  do  more  than  remit  the  appeal  to  the 
Sudder  Adawlut  for  further  hearing,  with  a  declaration  that  the 
general  right  of  the  Government  by  escheat  (subject  or  not  subject 
to  a  trust)  has  been  established.  It  is  right,  however,  to  state 
further  their  Lordships*  opinion  that  the  proceedings  of  the  Sudder 
Adawlut,  under  the  dates  of  the  27th  of  October  1853,  and  the  2l8t 
of  October  1854«,  at  pp.  32  and  34  of  the  Appendix,  do  not  consti- 
tute any  bar  to  the  title  of  the  appellant  in  this  suit ;  but  tbat  they 
do  amount  to  an  award  of  possession,  with  which,  in  the  present 
state  of  the  cause,  and  until  its  final  adjudication,  their  Lordships 
will  not  interfere. 
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Their  Lordships  desire  again  to  suggest  for  the  consideration  of 
the  parties,  that  some  arrangement  for  the  surrender  of  the  zemin- 
dary  to  Government,  upon  payment  of  what  is  due  to  the  respondent 
Tor  the  advances  actually  made,  would  probably  meet  the  real 
justice  of  the  case,  and  save  both  parties  from  protracted  litigation. 
Sutherland's  Privy  Council  Judgments,  p.  417; — Moor.  LA.  Vol. 
VIII,  p.  500. 


OHAPTEB  m. 

RELATIVE  TO  SPIRITUAL  PRECEPTOR,  PUPIL,  FELLOW- 
STUDENT,  AND  THE  REST. 


The  goods  of  a  yati*  are  inherited  by  his  Shishyaf^  and  not 
by  his  chela  J 

A  bairdgi^  is  not  necessarily  sucb  a  religious  devotee  that  his 
goods  are  inherited  by  his  pupil  in  the  event  of  intestacy. ||  Gobind 
Daa  V.  i2am  Suhae  Jummadar  and  others. — Fulton's  Reports 
Vol.  I,  p.  331. 


Admitted  Legal  Opinions. 

An  Aehdrjya,  or  spiritual  teacher,  is  ranked  among  the  heira  according  to  the  Hindii 
law,  but  not  a  guru.  In  default  of  heirs,  the  property  of  a  person  deceased  escheats 
to  the  King,  except  he  be  of  the  Brahminioal  order. 

Q.  On  the  death  of  a  childless  widow,  who  left  apparently  no 
heir,  her  property  was  seized  by  th«  ruling  power,  and  a  proclama- 
tion was  issued  for  the  appearance  of  her  heir  and  representative 
within  a  certain  period.  After  the  expiration  of  the  period  fixed, 
a  gosain  appeared,  and  presented  a  petition  for  the  property,  alleging 
that  the  widtfw  was  his  father's  disciple  ;  and  he  also  proved,  by  the 
testimony  of  his  four  pupils,  that  she  was  his  father's  follower :  but, 


*  A  sage,  whose  passions  are  completely  under  subjection,  an  ascetic. 

f  A  pupil,  a  scholar.  t  A  pupil,  disciple,  a  servant. 

§  An  ascetic,  a  devotee,  one  who  has  subdued  his   worldly  desires  ;  at  preBont^  the 
term  in  common  use  is  applied  to  a  particular  class  of  religious  mendicants. 

I)  This  decision  is  given  in  exteuo  in  the  Vffavatihd  Darpma  (2nd.  Ed.)  p.  827. 
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according  to  the  established  usage  of  this  country^  no  goeain  has 
ever  received  any  property  of  his  disciple :  under  these  circum- 
stances, is  the  gosain,  according  to  law^  entitled  to  succeed  as  her 
heir;  and  can  he^  as  such,  claim  her  property? 

R,  In  default  of  heirs  down  to  the  aamdnoddkaa,  or  kinsmen 
allied  by  the  common  libation  of  water,  the  succession  devolves  on 
the  spiritual  teacher  (dchdrjya.)  The  gosain  is  the  widow's  guru- 
putra,  or  the  son  of  her  spiritual  guide.  A  guru  is  not  termed 
an  dchdrjya.  If  the  widow  was  not  of  the  BraJiTninicdl  order,  her 
property  should  escheat  to  tbe  king,  who  alone  becomes  heir.  So 
Menu  directs : — "  The  property  of  a  Brahmin  shall  never  be  taken 
by  the  King :  this  is  a  fixed  law.  But  the  wealth  of  the  other 
classes,  on  failure  of  all  h6irs,  the  King  may  take.'' 

Zillah  Hooghly,  3rd  April,  1817.— Macn.  H.  L  Vol.  II,  Chap.  I, 
Sect,  vii,  case  1. 

A  fellow  disciple  is  by  general  usage  allowed  to  be  heir,  in  default  of  nearer  daimanta. 

Q.  A  religious  mendicant  died,  leaving  no  heir  ;  but  there  is  a 
person  who  calls  himself  the  pupil  of  the  same  spiritual  teacher 
with  the  deceased,  and  alleges  that  be  is  therefore  entitled  to  the 
succession.  Is  such  pennon  recognized  as  a  brother  by  the  fraternity 
of  mendicants  ? 

jB.  There  is  no  provision  in  the  Ddya-hhdga  and  other  works 
of  law,*  that  on  the  death  of  a  religious  mendicant  his  spiritual 
teacher's  pupil  has  the  right  of  succession  to  his  estate,  and  there 
is  no  relationship  between  them  ;  but  the  person  who  becomes  a 
follower  of  the  spiritual  teacher  is  universally  termed  a  religious 
brother  by  the  fraternity  of  devotees.  If  such  person  attend  the 
deceased  on  the  point  of  death,  and  perform  his  exequial  rites,  and 
if  the  spiritual  teacher  himself  disclaim  all  right  of  succession,  such 
religious  brother  is  entitled  to  the  inheritance.  This  doctrine  is  jus- 
tified by  universal  usagcf  Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect,  vii, 
case  2. 


*  Certainly  there  is  such  a  provision.    See  IM.  Bhd.    (Coleb.)  pp.  223  and  224  ;  D4 
Kra.  Sang.  pp.  28  and  29  ;  Coleb.  Dig.  Vol.  Ill  (Lond.  Ed.)  pp.  546—548  Mit. 

f  Not  only  by  anivereal  usage,  but  also  by  the  Hindii  Law:  see  the  main  book. 
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To  the  property  of  an  iBcetic  hie  papil  or  follower  10  heir,  and  not^his  relatioiui  by  blood. 

Q.  A  Bymgee,  or  religious  meudicaatj  having  consecrated  aa 
idol,  died,  leaving  considerable  property.  Subsequently  to  his  death, 
his  brother  claims  his  estate ;  and  a  person  who  is  a  stranger  to  him  in 
blood  also  claims  the  estate,  and  adduces  sufficient  evidence  to 
prove  that  the  mendicant  had  left  the  order  of  a  house-keeper,  had 
become  an  ascetic,  and  had  made  him  (the  claimant)  his  pupil  and 
follower,  on  the  strength  of  which  he  had  performed  the  exequial 
rites  of  the  deceased.  In  this  case,  which  of  these  persons  is  enti- 
tled to  inherit  the  property  of  the  defunct  ? 

R.  Supposing  the  mendicant  to  have  actually  left  the  order 
of  a  householder,  and  to  have  become  an  ascetic,  in  this  case,  his 
follower  or  pupil  is  entitled  to  the  inheritance,  to  the  entire  exclu- 
sion of  his  brother,  whose  fraternal  relation  can  be  held  to  have 
effect  so  long  only  as  the  proprietor  continued  in  the  order  of  a 
householder. 

Authorities. 

Vrihaapati : — **  Decision  must  not  be  made  solely  by  having  re- 
course to  the  letter  of  written  codes ;  since,  if  no  decision  were  made 
according  to  the  reason  of  the  law,  there  might  be  a  failure  of 
justice,*'' 

August  6,  1817.— Macn.  H.  L.  Vol  II,  Chap.  I^  Sect  vii, 
case  8. 


*  The  above  opinion  is  doubUeae  correct,  though  the  authority  in  aupport  of  it  appears 
wholly  irrelevapl  The  following  passage  of  the  Ddya-hhdga  justifies  the  exposition  of 
law  as  given  in  reply  to  the  question.  The  goods  of  a  hermit^  of  an  asoetio,  and  of  a 
professed  student,  let  the  spiritual  brother,  the  virtuous  pupil,  and  the  holy  preceptor 
take.  On  failure  of  these,  the  associate  in  holineBi^  or  penoB  beloogiiur  to  Uie  sanie 
order,  shall  inherit— i>(ly(i-6Ad^  page  223. 
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SECTION'  II. 
SUCCESSION  TO  MOHUNTSHIP,  to. 


Calcutta  S.  D.  A.— The  Ibth  of  August  1806. 

Present : 
H.  Colebrooke  and  J.  Fombelle,  Judges. 

Dhun  Sinqh  Oir  (pauper),  Appellant, 

versus 
Mya  Gib,  Respondent. 

CUim  by  the  appellant  on  the  reepondenti  for  a  moiety  of  property  poeseseed  by  a  late 
Jfo4iciit  On  the  proof  that  the  respondeiit  was  installed  as  the  MohimU*8  sacoessor 
at  the  celebration  of  the  obsequies,  judgment  was  given  against  the  claim. 

The  parties  in  this  suit  were  Hindis,  of  the  religious  order 
termed  Sanydsia.  The  action  was  brought  by  Dhun  Singh  Gir,  iti 
the  city  of  Benares,  to  recover  from  Mya  Gir,  a  moiety  of  the  pro- 
perty stated  to  have  belonged  to  Toola  Gir,  the  late  mohunt,  or 
principal  of  a  religious  institution,  to  which  the  parties  were  attach- 
ed. The  claim  was  preferred  by  the  plaintiff  on  the  ground  that 
he  and  the  defendant  were  appointed  by  the  late  mohunt  to  succeed 
jointly  to  his  property,  but  that  the  defendant  wrongfully  kept 
possession  of  the  whole.  The  defendant  denied  that  the  late 
mohunt  had  made  any  such  provision,  and  stated  the  plaintiff's 
claim  to  be  unfounded,  and  himself  to  be  the  sole  successor. 

According  to  the  custom  of  the  religious  societies  of  the  nature 
of  that  to  which  the  parties  belonged,  it  appeared,  that,  out  of  the 
chelds,  or  pupils^  whom  the  mohunt  in  his  capacity  of  gooroo,  or 
spiritual  teacher,  instructs  in  the  doctrine  of  the  sect,  some  one  is 
selected  by  him  to  succeed  at  his  decease ;  and  that,  after  his  death, 
the  mohunts  of  other  similar  institutes  in  the  vicinage  convene  an 
assembly  of  the  order,  for  performing  the  hhanddrd,  or  funeral 
obsequies,  at  which  they  generally  confirm  the  nomination  made  (by 
the  deceased),  and  install  the  pupil,  he  selected,  as  his  authorized 
successor.  In  the  case  in  question  it  was  proved  by  witnesses  for 
the  defendant,  that  the  late  mohunt  appointed  the  defendant  his 
principal  pupil,  and  portioned  off  other  pupiisi  that  they  might  not 
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interfere  with  bim ;  that  he  was  iDstalled  as  the  saccessor  at  the 
celebration  of  the  obsequies ;  and  that  the  plaintiff  was  present  at 
the  time,  and  did  not  then  set  up  any  pretentions.  It  being  in 
consequence  the  opinion  of  the  city  Judge^  that  the  defendant  was 
sole  successor  of  Tooia  Gir,  the  plaintiff's  claim  was  dismissed  in  the 
city  court. 

On  appeal  by  the  plaintiff  from  the  above  decision  to  the  pro- 
vincial court  of  Benares^  and  finally  to  the  Sudder  Dewanny 
Adawlut  (Present,  H.  Colebrooke  and  J.  Fombelle),  those  courts  con- 
curring in  the  judgment  passed  against  the  claim,  respectively  dis- 
mi^ed  the  appeal.* — Sel.  S.  D.  A.  Rep.  Vol.  I,  p.  153  (New  Ed. 
page.  202.) 

Calcutta  S.  D.  A.— The  26th  of  Septenther  1806. 

Present : 

H.  Colebrooke  and  J.  Fombelle,  Judges, 

Eam-rutun  Das,  Appellant, 

versus 
BuN-MALEE  Das,  Respondent. 

Claim  to  recoTer  lakheraj  lands  which  had  been  held  by  the  late  principal  of  a  religions 
establishment.  Judgment  for  the  defendant  on  proof  that  he  was  duly  appointed  suc- 
cessor to  the  late  prineipaL 

This  was  an  action  brought  by  Bun-malee  Das,  in  the  zillah 
Court  of  Tirhoot  to  recover  from  Ram-rutun  Das  the  lakheroQ  mouzah, 
Ghooroot,  Buram,  &c.  The  parties  were  of  the  Suny&si  Sect 
The  contested  lands  were  situated  in  Tirhoot,  and  had  belonged,  in 
virtue  of  his  office^  to  Jykishen  Das,  the  late  mohunt  of  a  religious 
establishment  situated  partly  in  Tirhoot  and  partly  in  Nepal :  each  of 
the  parties  was  a  chela  or  pupil  of  this  person,  and  each  alleged 
having  been  appointed  his  successor.  The  evidence  of  respectable 
persons,  for  the  plaintiff,  agreed  in  the  following  circumstances,  viz., 
that,  shortly  after  the  decease  of  the  mohunt,  the  principal  persons 

*  Aooording  to  the  establishsd  usage  of  the  religious  order  of  the  QMain$  or  SanifoMB, 
the  installation  o^  the  respondent^  as  mohunt  at  the  obsequies  of  the  deceased,  was  oondu- 
siv«.  The  seyeral  courts  gave  no  credit  to  the  special  agreement  alleged  by  the  appellant; 
and  maintained,  by  the  decree  in  the  cause,  the  regular  election  in  conformity  to  the 
osageof  the,o«der.«^Note  by  Mr*  Colebrooke. 
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of  the  order^  together  with  the  pupils  of  the  deceased,  and  the 
mohunta  of  the  surroanding  districts  were  convened,  for  performing 
the  obsequies;  and  that  after  the  accustomed  ceremonies,  they 
declared  the  plaintiff  successor  to  the  deceased,  and  installed  him 
as  principal  of  the  establishment.  On  this  evidencej  and  on  proof 
that,  according  to  the  engagement  produced  by  the  plaintiff,  the 
<;harge  of  the  lands  had  been  accepted  from  him  by  the  pupil  of  the 
defendant,  it  was  the  opinion  of  the  Zillah  Judge,  that  the  plaintiff 
was  the  person  legally  entitled  to  the  possession  of  them  as  autho* 
rized  successor ;  and  judgment  was  accordingly  given  in  his  favor 
in  the  Zillah  Court. 

On  appeal  by  the  defendant  from  the  above  decision  to  the  Pro- 
vincial Court  of  Patna,  and  finally  to  the  Sudder  Dewanny  Adawlut 
(present  H.  Colebrooke  and  J.  Fombelle),  those  Courts  respectively 
concurred  in  it,  and  dismissed  the  appeal  with  costs. — SeL  S.  D.  A. 
Rep,  Vol.  I,  p.  170  (New  Ed.  p.  226). 

Calcutta  S.  D.  A.— The  9lh  of  November  1807. 

Present : 
H.  Colebrooke  and  J.  Fombelle,  Judges. 

OUNSS  Oia,  Appellant^ 

versus 

XJmbao  GfB,  Respondent 

On  a  claim  by  a  SanydH,  to  the  succession  to  a  deceased  MohutU,  it  appearing  that  the  ^ 
claimant  was  principal  pupil  of  the  deceased,  and  was  installed  as  his  successor  at  the 
obsequies  by  an  assembly  of  mokunU,  judgment  given  in  his  faror.    The   successor 
to  a  gooroo,  or  spiritual  teacher,  must,  by  the  law  of  the  Sanydii  sect,  be  a  cKdd  or 
pupil  of  the  deceased. 

The  parties  in  this  case  were  Hindtis  of  the  Sanydsi  sect.  The 
action  was  brought  by  the  late  Tej  Gir  in  the  Zillah  Court  of  Sam 
to  recover  from  Qunes  Gir  the  lands  of  Asookee  Pursotum  and  other* 
mouzahs  held  exempt  from  revenue  for  the  support  of  a  religious 
institution,  and  attached  to  the  office  of  the  mohunt  or  principal  of 
the  establishment.  The  last  person  who  presided  over  the  institu- 
tion  as  mohunt,  with  an  acknowledgd  title,  was  Prem  Gir,  who 
died  in  the  year  1195,  and  of  whom  the  plaintiff  was  admitted  to 
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have  been  the  chela  or  pupiL  The  plaintiff  alleged,  that  after  the 
late  fnohunVs  death,  he  regularly  succeeded  to  his  office  as  the 
principal  dield,  and  held  possession  accordingly ;  and  that  at  the 
funeral  obsequies,  he  was  confirmed  as  the  successor  by  the  usual 
public  election  ;  notwithstauding  which,  in  the  month  of  Cheit  1206, 
he  had  been  wrongfully   dispossessed  by  the  defendant. 

The  defeudaut  deuieJ  that  the  plaintiff  bad  been  in  possession, 
as  stated  by  him,  or  that  there  had  been  any  constituted  mohunt, 
before  1205,  siuce  the  decease  of  the  last  incumbent  He  stated, 
that  he  ( the  defendant )  was  the  legal  successor ;  that  at  the  time  of 
the  mohunfe  death,  he  was  absent  at  Nepal,  but  returning  from 
thence  after  a  lapse  of  ten  years,  convened  an  assembly  of  the  sect, 
in  Jeith  1205,  to  perform  the  obsequies  of  Tej  Qir,  and  was  then 
elected  his  successor,  and  entered  on  the  office.  The  Zillah  Judge, 
considering  the  defendant  to  have  been  duly  elected,  and  to  be  en- 
titled to  the  office  of  mohwnt  in  preference  to  the  plaintifi^  gave 
judgment  against  the  latter. 

On  appeal  by  the  plaintiff  from  the  above  decision  to  the  Pro- 
vincial  Court  of  Patna,  the  decree  passed  by  the  Zillah  Judge  against 
the  claim  was  reversed  by  thait  Court. 

On  the  institution  of  an  appeal  by  Qunes  Gir  from  the  decision 
of  the  Provincial  Court  to  the  Sudder  Dewanny  Adawlut  (present, 
H.  Colebrooke  and  J.  Fombelle),  Tej  Gir,  the  respondent,  died;  and 
Umrao  Gir,  stating  himself  to  be  the  khda  cliel^,  or  principal  pupil, 
and  heir,  succeeded  him  in  the  defenc^  of  the  cause.  On  going  into 
the  case,  the  Court  observed,  that  witt^esseson  the  part  of  the  appel- 
lant deposed  to  his  having  been  elected  mohuiit,  at  the  obsequies  of 
Prem  Gir,  in  Jeith  1 205 ;  and  on  the  other  hand,  the  witnesses  of 
Tej  Gir,  the  original  respondent,  declared  him  to  have  been  the  person 
appointed  ;  which  contradictory  accounts  appeared  to  leave  the  actual 
election  uncertain ;  but  Tej  Gir,  as  the  cJield  of  the  deceased  mohunt, 
rested  his  claim  to  exclusive  succession  on  that  ground,  as  well  as 
on  the  alleged  election,  insisting,  that  the  appellant,  as  not  being  a 
chela  of  the  deceased  mohunt,  was  on  that  account  unqualified  for 
the  office.  On  reference  to  former  cases  decided  by  the  Court  res- 
pecting disputed  successions  to  the  office  of  mohunt,  it  appeared, 
that  the  succession  had  been  always  adjudged  to  a  chela  of  the  last 
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incumbent,  but  it  had  not  been  declared  whether  or  not  a  person,  who 
was  not  a  c^2<i,  was  necessarily  excluded  from  the  office.  To  deter- 
mine this  point,  aud  to  ascertain  in  whom  the  succession  in  the 
present  instance  was  legally  vested,  it  appeared  proper  to  the  Court 
to  cause  a  new  election  to  be  made  ;  more  especially  as  the  respondent, 
if  he  were  really  the  person  entitled  to  succeed,  could  not  be  placed 
in  the  office  by  the  Court,  without  being  regularly  elected.  An 
order  was  accordingly  issued,  through  the  Provincial  Court,  that  the 
^lah' Judge  should  convene,  on  the  spot  where  the  religious  estab- 
lishment in  question  was  situated,  €l  punchayut,  or  assembly,  of  the 
principal  persons  of  the  sect,  who  should  proceed  to  a  new  election, 
and  deteimine,  what  person  was  entitled  to  succeed  to  the  office  in 
question,  specifying  the  ground  of  such  person's  right  to  the  succes- 
sion, particularly  if  he  should  not  be  a  dield  of  Prem  Gir,  or  of 
Tej  Qir ;  aud  that,  previously  to  the  award  of  the  punchayut  being 
transmitted  to  the  Sudder  Dewanny  Adawlut,  the  opinions  of  the 
pundits  in  the  Zillah  and  Provincial  Courts  should  be  taken  on  its 
legality  and  correctness.  The  award  given  by  the  punchayut 
assembled  in  consequence  of  this  order,  after  reciting,  that  Gunea 
Gir  was  never  elected,  though  he  had  intrigued  with  some  persona 
of  the  sect,  and  got  possession  of  the  irvuJth  or  temple,  stated,  that, 
according  to  the  usage  of  the  sect,  the  proper  successor  to  a  mohurU 
is  his  Wids  cheldy  or  principal  pupil;  that,  at  the  obsequies  of 
Prem  Gir,  Tej  Gir,  his  principal  pupil,  was  elected  his  successor;  and 
that  Umrao  Gir,  the  princip^  pupil  of  Tej  Gfr,  was  the  person  now 
entitled  to  the  office,  and  bad  been  elected  accordingly.  The 
pundits  of  the  Zillah  and  Provincial  Courts  certified  the  legality  of 
this  award ;  and  the  pundits  of  the  Sudder  Dewanny  Adawlut 
having  been  also  refeiTed  to,  reported,  that  "  by  the  law  of  the 
Sunydsi  sect,  a  guru,  or  spiritual  teacher,  must  be  succeeded  in 
his  rights  and  possessions  by  his  cheld  or  adopted  pupil."  In  con- 
formity with  the  award  of  the  punchayut,  and  the  opinions  of  the 
law  officers  of  the  respective  Courts,  the  Sudder  Dewanny  Adawlut 
determined,  that  the  appellant  had  no  title  to  be  mohunt  of  the 
establishment  in  question  ;  that,  on  the  decease  of  the  Tnohunt 
Prem  Gir,  Tej  Gir  ( the  original  claimant)  was  his  legal  successor,  as 
being  his  pupil,  duly  elected  at  his   obsequies  ;  and  that,  on  the 


Chaf.  iiL  ]  SUCCESSION  OF  ACHARYA,  &c.  647 

death  of  the  latter,  the  present  respondenty  on  the  same  ground^ 
was  the  person  entitled  to  succeed.* 


Calcutta,  S.  D.  k.~The  2.Mh  of  Novembei^  1810. 

GuNOA  Das  and  Munqul  Das, 
Chelds  of  Krishna-ram,  deceased^  Appellants, 

versus 
TiLUK  Das,  Respondent. 

This  action  was  commenced  by  the  late  Krishna-ram,  in  the 
Zillah  Court  of  Tirhoot,  against  Tiluk  Das,  to  recover  the  office  of 
mahufU  of  a  religious  establishment. 

The  ( Sudder )  Court,  not  considering  the  claim  of  the  late 
Krisfana-ram,  or  of  his  chelds,  the  appellants,  to  the  office  of  the 
TfhokuMt  of  the  establishment  in  question,  to  be  established,  affirmed 
the  decree  passed  by  the  Provincial  Court.  But  as  it  appears  that,  at 
the  decease  of  Dyal  Das  in  1191 ,  and  at  the  demise  of  Churn  Das  in 
1203,  no  bhundara  assembly  was  convened  to  determine  and  appoint 
the  successor,  which  by  the  usage  of  the  sect,  ought  to  have  been: 
the  case,  the  Court  directed  that  Tiluk  Das,  the  present  successor, 
assemble  a  bhuiidara  for  that  purpose  ;  and  that  in  the  event  of  his 
Bot  assembling  it  within  six  mouths,  the  Zillah  Judge  attach  the 
property,  and  cause  a  hhv/iidara  to  be  assembled,  and  place  the 
person,  tlien  elected,  in  possession  of  the  office  of  rfwhvmt ;  report- 
ing the  same  for  the  information  and  approval  of  the  Court. — SeL 
S.  D.  A.  Rep.  Vol.  I,  p.  309  (New  Ed.  pp.  414—418.) 


*  The  establiBhed  image  of  the  religious  order  of  Swnydiis,  or  ^omUmj,  in  the  election 
of  a  successor  to  the  office  of  tkohutUf  was  stated  in  the  case  of  Dhuu-sing  Qlr  venug 
MyaQir,  August  15,  1806.  Another  casein  which  the  successor  was  nominated  by  the 
mohunt  lor  the  time  being,  and  his  nomination  confirmed  by  the  assembly  convened  at 
bis  funeral  obsequies,  will  be  found  in  the  case  of  Uam-rutun  Das  vernu  Bun-malee  Das^ 
December  15,  1806.  But  the  present  decision  establishes  a  precedent  where  no 
successor  has  been  nominated ;  and  it  may  be  considered  the  ascertained  rule,  in  such 
cases,  that  "  the  proper  successor  to  a  inohitnt  is  his  khdt  cheld  or  principal  pupil ; " 
though  from  the  result  of  former  enquiries  ( in  the  case  above  noticed )  the  election  and 
installation  of  the  successor  by  an  assembly  of  mohunUy  at  the  obsequies  of  the  deceased 
mohMnit  appears  to  be  in  all  catios  indispensable  and  conclusive.  The  exposition  of  the 
law  of  the  SunyiUi  sect,  given  by  the  pundits  in  this  case,  further  declares,  that  a 
gwut  or  spiritual  teacher,  (  who,  being  restricted  from  marriage,  can  leave  no  legitimate 
children )  must  be  succeeded  in  his  rights  and  possessions  by  his  cAe/d,  or  adopted 
pupU. — Note  by  Mr.  H.  Colebroc4ce. 
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Calcutta,  S.  D.  A.^-The  I7th  of  June  1839. 

MoHUNT  Ramanooj  Dass,  Appellant, 

versus 
MoHUNT  Deb-raj  Dass,  Respondent. 

Claim  for  the  office  of  preceding  mohunt  of  a  temple  at  Juggur-nath  was  decided  in  favor 
of  the  plaintiff,  on  the  grounds  of  his  having  been  the  principal  cheld  or  pupil  of  the 
late  mohuntf  of  his  having  been  nominated  by  the  latter  to  the  succession,  and,  of  the 
nomination  having  been  adhered  to  by  the  appointing  mohimtf  during  the  latter  years 
of  hid  life ;  against  the  claim  of  the  defendant,  who  had  a  prior  nomination  to  the 
Buccession  by  the  same  party,  and  pleaded  a  deed  of  gift,  in  his  favor,  of  the  temple 
and  its  appendages. 

This  was  an  appeal  from  a  judgment  of  the  Zillah  Court  of 
Cuttack,  in  a  case  in  which  the  appellant  was  plaintiff  and  tho 
respondent  was  defendant. 

The  petition  of  plaint  was  to  the  following  effect : — A  certain 
muth  or  temple  called  UtrpdruSf  situated  in  the  village  of  Marcan- 
dessur  Sahee^  with  all  its  appendages^  belonged  to  my  ancestors, 
and  is  my  hereditary  property.  Tlie  family  custom  is  for  the  presid- 
ing mohunt  to  invest  his  eldest  disciple  with  the  kunthee  (necklace 
of  beads)  of  adhikari,  or  possessor  of  the  right  or  title  and 
manager  of  the  daily  concerns  of  the  temple,  and  having  caused  all 
the  principal  mohunts  to  do  the  same,  to  appoint  him  to  the  per- 
formance of  the  duties  of  the  mutJi.  The  disciple  so  appointed 
remains  under  the  orders  of  his  guru  (in  this,  the  presiding  mohunt,) 
and  performs  the  duties.  In  the  event  of  the  disciple  not  being 
qualified  for  the  office,  the  presiding  mohunt  is  at  liberty  to  select 
a  qualified  person  from  amongst  his  fellow  moh^vnts  and  such  person 
succeeds  to  the  office  of  mohunt,  on  the  death  of  the  existing 
mohunt.  The  muth  Utrpdrus  was  erected  by  my  ancestor  Bhugwan 
Dass,  who  received  the  hunihee  from  the  principal  mohunts,  and 
was  installed  in  tho  office  of  the  chief  mohunt.  He  obtained  a 
grant  under  the  title  of  *  Umrut  Manohee*  of  certain  lands  as  an 
endowment  to  the  muth,  to  support  the  worship  of  Juggur-nath ; 
he  appointed  Ram  Dass,  his  senior  disciple,  the  adhikari,  and  died. 
Ram  Dass  on  becoming  mohunt,  obtained  a  grant  of  more  lands,  and, 
before  his  death,  appointed  his  head  disciple  Ram  Issur  Gossain, 
the  adhikari,    Prau-kishen  Dass,  appointed  in  the  same  way  by 
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Kam  Issur  Qossain,  still  further  increased  the  lands  appertainiDg 
to  the  endowment,  and  appointed  Narain  Dass  to  succeed  him.  He 
likewise  obtaioed  further  grant  of  lands,  but  his  senior  disciple 
Jankee  Dass  not  being  qualified,  he  selected  and  appointed 
Jyram  Dass  one  of  his  fellow  mohunts  as  adhikari.  Jyram  Dass 
having  succeeded  to  the  office  of  mohunt  on  the  death  of  Narain  Dass^ 
obtained,  from  Bughoojee  Bhonslah,  pergunnas  Bhodar  and  others  as 
a  grant  to  the  mnth,  and  appointed  me,  his  eldest  disciple,  the 
adhikari,  or  successor  to  the  Tnohuntee,  I  accordingly  administered 
the  functions  of  the  office. 

The  defendant  repelled  the  claim  at  considerable  length.  He 
stated  that  the  plaintiff  was  never  appointed  a(ihilcari  by  Jyram j 
who  never  invested  him  with  the  insigniist  of  the  office. 

The  Zillah  Judge,  gave  judgment  on  the  28th  of  December 
1836. 

From  the  above  judgment  the  plaintiff  appealed  to  the  Sudder 
Dewanny  Adawlut. 

The  case  was  first  laid  before  Mr.  Money,  who  directed  further  in- 
vestigation, through  the  Zillah  Judge,  as  to  the  usages  and  customs 
current  among  the  different  establishments  of  the  mutha  at  Juggur- 
nath  in  regard  to  the  selection  and  appointment  of  a  superintendent ; 
and  also  enjoined  a  reference  to  the  pundit  of  the  Zillah  Court  of 
Cut  tack  for  a  Vyavasthd  declaratory  of  the  law  in  the  case. 

The  reply  of  the  Judge  stated  that  he  had  taken  depositions  of 
some  of  the  most  respectable  mohunta  of  Fursottum  Chhuttur,  and 
that  their  evidence  went  to  prove  that  the  mvilia  were  of  three  descrip- 
tions, viz.,  mouroosee,  punchaitee,  and  hikimi ;  that  in  the  first,  the 
office  of  chief  mohunt  was  hereditary,  and  devolved  upon  the  ohief 
disciple  of  the  existing  mokitnt,  who  moreover  usually  nominated 
him  as  his  successor,  that  in  the  second,  the  office  was  elective,  the 
presiding  mohunt  being  selected  by  an  assembly  of  mohunts;  and  that 
in  the  third,  the  appointment  of  the  presiding  mohunt  was  vested  in 
the  ruling  power,  or  in  the  party  who  endowed  the  temple  ;  and  that 
t^e  muth,  the  Tnohuntee  of  which  was  now  under  litigation,  was  of 
the  first  mentioned  class.  The  Judge  added  that  there  was  no  law 
officer  attached  to  his  Court  to  whom  he  could  make  the  reference 
ordered  by  Mr.  Money. 
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Mr.  Money  then  directed  the  pundit  of  the  Sudder  Dewanny 
Adawlut  to  state  what  was  the  law  of  the  dtaster  in  regard  to  the 
appoiotment  of  a  presiding  mohufit  of  a  muik  or  temple  called 
**moui*ooeee\^^  whether  the  piincipal  disciple  of  the  last  mohunt 
should  succeed  ?  or  whether  the  existing  mohunt  was  competent  to 
appoint  whom  he  pleased  from  among  the  body  of  his  disciples  ? 

The  reply  of  the  pundit  was  as  follows : — Under  the  circum- 
stances stated  in  the  question^  the  principal  cheld  or  pupil  is  entitled 
to  succeed  on  the  death  of  the  presiding  mohunt  of  a  mowroosee  or 
hereditary  mnth.  If  the  principal  pupil  be  personally  unfit  to  suc- 
ceed, or  be  disqualified  by  any  of  those  causes  which  according  to 
the  shaater  are  sufficient  for  such  disqualification^  then,  in  that  case, 
the  presiding  m,ohunt  should,  during  his  life-time,  select  one  proper- 
ly qualified  from  among  his  pupils  to  succeed  him.  The  person  so 
selected  will  succeed.^ 

Authorities: — 

1.  Manu : — *'  The  first  born  is  in  this  world  the  most  respect- 
able, and  the  good  never  treat  him  with  disdain." — Institutes, 
Chap.  IX,  V.  109. 

2.  Ydjnavalkya: — "The  heirs  to  the  property  of  a  hermit, 
of  an  ascetic,  and  of  a  student  in  theology,  are  in  order  ( that  is,  in 
the  inverse  order,)  the  preceptor,  a  virtuous  pupil,  a  spiritual  bro- 
ther belonging  to  the  same  hermitage." — Mitdk.  Sect.  VIII,  §  2. 

3.  '*  The  virtuous  pupil  is  one  who  is  assiduous  in  the  study  of 
theology,  in  retaining  the  holy  science^  and  in  practising  its  ordi> 
nances.'' — Mitdk.  Sect.  VIII,  §  4. 

The  case  was  again  laid  before  Mr.  Money  on  the  14th  of  Feb- 
ruary 1839,  who  proposed  judgment  as  follows : — 

"  It  is  proved  that  the  plaintiff  was  the  principal  pupil  of  the 
late  mohunt  Jyram  Dass,  and  that  the  late  mohunt  invested  both  the 
plaintiff  and  the  defendant  at  different  times  with  the  kunthee  or 
necklace,  in  token  qf  appointment  to  the  succession.  The  issue 
of  the  case  must  therefore  depend  upon  the  Hiudii  law  as  appli- 
cable to  the  case.  This  has  been  declared  by  the  pundit  of  this 
Court  to  be  in  favor  of  the  plaintiff  as  the  chief  pupil^  provided  he 
be  not  disqualified  for  the  office.  The  defendant  declares  that  plain- 
tiff is  disqualified,  because  he  has  been  convicted  of  theft,  and 
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because  he  left  the  mvih  and  resided  elsewhere.  Now  it  is  clear 
that  these  did  not  constitute  disqualifying  objections  in  the  mind 
of  the  late  mohunt  Jyram  Dass,  for  he  constantly  wrote  to  the 
plaintiff  after  these  occurrences,  urging  him  to  return  to  the  temple 
and  undertake  its  duties,  which  in  fact  he  at  last  did.  The  same 
letters  show  that  Jyram  was  dissatisfied  with  the  defendant,  and 
this  in  itself  may  be  considered  as  a  disqualifying  cause.  As  for 
the  kiba-naToah,  and  baz-namah  and  other  deeds  filed  by  the  defen- 
dant, I  place  no  reliance  upon  them,  for  the  evidence  in  regard  to 
them  is  of  a  very  doubtful  character.  I  would  reverse  the  decree  of 
the  lower  Court,  and  give  judgment  in  favor  of  the  original  plaintiffs 

On  the  4th  of  June  1 839,  the  case  was  heard  by  Mr.  Tucker, 
who  put  further  questions  to  the  pundit  of  the  Court  desiring  to 
state  what  according  to  the  Hindii  law  were  the  causes  which  dis- 
qualifies for  succession  to  the  office  of  mohunt 

The  pundit  replied  that  instead  of  entering  into  any  detail 
respecting  them,  he  would  cite  the  authorities  which  declared 
them : — 

1.  Manu  : — *'Eunuches  and  outcasts,  persons  bom  blind  and 
deaf,  mad  men,  idiots,  the  dumb  and  such  as  have  lost  the  use  of  a 
limb,  are  excluded  from  a  share  of  the  heritage.'* — Chap.  IX,  v.  201. 

2.  Manu: — "The  killing  of  a  Brahmin,  drinking  forbidden 
liquor,  stealing  gold  from  a  priest,  adultery  with  the  wife  of  a 
father,  natural  or  spiritual,  and  associating  with  such  as  commit 
those  offences,  wise  legislators  must  declare  to  be  crimes  in  the* 
highest  degree." — Chap.  XI,  v.  55. 

3.  Ydjnavalkya : — "  An  impotent  person,  an  outcast,  and  his 
issue,  one  lame,  a  mad  man,  an  idiot,  a  blind  man,  a  person  inflicted 
with  an  incurable  disease,  as  well  as  others  (similarly  disqualified) 
must  be  maintained ;  excluding  them,  however,  from  participa- 
tion."— Mitdkskardy  Sect.  X,  §  1. 

4.  Gloss  of  Vijndneshwara : — "  Under  the  term  '  others,'  are 
comprehended  one  who  has  entered  into  an  order  of  devotion,  an 
enemy  of  his  father,  a  sinner  in  an  inferior  degree  (such  as  killing  a 
cow,)  a  person  deaf,  dumb,  and  Avanting  any  organ/' — Mitdkshard, 
Sect  X,  §  3. 

On  receipt  of  this  Vyavasthd  the  cause  was  again  heard  by  Mr. 
Tucker,  who  passed  the  following  judgment : — ^It  appears  that  Jyram 
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Dftss  had  held  the  office  of  the  presiding  mohunt  for  about  40  years : 
during  this  period,  he  at  different  times  appointed  parties  to  the 
present  suit  to  succeed  to  him,  at  one  time  dissatisfied  with  one  of 
them,  and  at  another  Avith  the  other.  He  did  not  at  first  nominate 
the  appellant  as  his  successor;  but  in  1208  Umlee  he  appointed  the 
respondent  as  his  adhikaH,  and  in  1213  executed  to  him  a  deed  of 
gift,  which  afterwards  led  to  numerous  disputes  between  Jyram 
Dass  and  the  respondent.  In  order  to  arrive  then  at  a  just  decision  in 
this  casOy  it  is  necessary  to  inquire  what  was  the  intention  of  Jyram 
in  regard  to  the  succession,  during  the  four  or  five  years  preceding 
his  death.  The  appellant  claims  upon  the  ground  of  his  being 
the  principal  pupil  of  the  mohunt,  of  his  having  appointed  him  as 
successor  in  an  assembly  of  the  mohunts,  and  of  his  having  con- 
tinued in  close  intimacy  with,  and  in  the  service  of,  the  late  mo^ 
hunt  up  to  the  period  of  the  death  of  the  latter.  The  respondent 
claims  in  virtue  of  his  prior  nomination  to  the  succession,  and  of 
the  heha-naradk  or  deed  of  gift  in  his  favor,  and  on  the  ground  of  all 
differences  between  him  and  Jyram  having  been  settled  prior  to 
Jyram's  death  as  shown  by  tlie  razee-namah  and  aafee-naniah  in  the 
suit  between  them.  In  regard  to  the  razee-namah  and  sa/ee-namah 
the  appellant  replies  that  they  were  filed  without  the  knowledge 
and  consent  of  Jyram  Dass.  Now  it  is  clear  from  the  admission  of 
both  parties  that  the  appellant  was  the  principal  pupil  of  the  late 
mohunt,  and  thus  according  to  the  Hindu  law  as  expounded  by 
the  pundit,  has  2'^i?7i4/acie  the  right  of  succession.  The  assertion 
of  the  respondent  that  he  held  undisturbed  possession  of  the  temple 
and  regularly  transacted  its  duties,  is  not  established ;  on  the  con- 
trary it  is  proved  that  Jyram  Dass  ejected  him  for  misbehaviour ; 
and  having  done  so  never  reinstated  him  in  possession,  notwith- 
standing the  alleged  execution  of  the  razee-namah  and  sa/ee-namah. 
In  favor  of  the  appellant  it  appears  that  Jyram  Dass  called  him 
from  Calcutta,  and  invested  him  with  the  collar  of  the  acZ/ufcari ; 
there  is  no  proof  whatever  of  the  appellant  having  incurred  the 
displeasure  of  Jyram  from  the  year  1823  to  1830,  whereas  it  is 
equally  clear  that  during  the  whole  of  that  period  there  were  con- 
stant disputes  between  Jyram  and  the  respondent.  No  reliance  can 
be  placed  upon  the  razee-namah  and  safee-namah.  Then  again  it  is 
objected  to  the  appellant  that  in  consequence  of  a  criminal  con  vie- 
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tioti  lie  id  not  a  fit  person  for  tbe  office  of  mohunt  Whate?«t  may 
be  thotight  of  this  objection  by  others,  it  must  in  this  ease  be  con** 
eidered  with  reference  to  the  opinions  and  sentiments  of  those  of 
the  same  class  as  the  parties,  and  who  must  be  considered  as  the 
most  competent  to  judge  of  the  matter.  None  of  them  objects  to  the 
appellant  on  this  ground :  nor  does  the  Rajah  Bam  Chunder  Deo 
bring  this  forward  as  any  objection  to  the  appointment  of  the  appel- 
lant None  of  the  disqualifying  causes  mentioned  by  the  pundit 
appears  against  the  appellant :  and  it  is  proved  that  he  was  in  pos« 
session  of  the  muth  and  executed  its  duties  for  some  years  from 
1831  to  the  death  of  Jyram  Dass,  when  the  respondent  put  forward 
bis  claims,  and  finally  ejected  the  appellant  under  the  orders  of  the 
Collector.  For  the  foregoing  reasons  I  concur  with  Mr.  Money,  and 
eonfirtn  the  decree  proposed  by  him,  reversing  the  judgment  of 
the  lower  Court— Sel.  S.  D.  A.  Rep.  Vol.  VI,  p.  262  (New  Ed. 
page  328). 

A  suit  by  a  chela  of  Sravuk  Ourv,  to  obtain  possession  of  the 
tetnple  of  his  sect  at  Surat,  in  quality  of  heir  to  the  last  Ghxru  was 
distinissed,  because  the  Sett  or  the  chief  of  the  sect  at  Ahmedabad 
was-  possessed  of  the  sole  power  of  appointing  a  Ouru,  and  had 
already  nominated  another  person.  At  the  same  time  the  Court 
held,  that  if  the  dtelA  could  establish  his  right  at  Ahmedabad,  and 
bring;  a  certificate  to  that  effect  from  the  Mahajuns  of  that  city,  he 
should  be  put  in  possession  of  the  Upasura,  and  confirmed  in  all  the 
ttgbtff  and  privileges  of  the  office  at  Surat.-^BhutarvJe  Rofemhit 
8agur  Sooryu  v.  Sook  Sagur  and  another. — Borr.  Rep.  Vol.  I,  p. 
«5ltlMori.  Dig.  p.  881)- 

The  fiephew  of  a  deoeased  Bi^ahmachdri  was  appointed  to  suo- 
ee^d  to  the  Oaddi  of  a  religious  endQ(wment,  on  proof  of  his  titte 
being  superior  to  that  of  the  person  in  succession  ( the  dield  of  the 
late  incumbent )  the  evidence  adduced  showing  that  the  last  inciim>- 
betit  had  intended  him  to  be  his  successor  in  the  office ;  and  that  the 
tkelA'  bad  usurped  the  Oaddi  of  the  late  Brahmachdri  with  tbe  aid 
^f  certain  ill-disposed  persons,  during  the  absense  of  the  nepheW, 
the  rightful  successor. — Sreeram  Brakmaehdri  y.  Surbsook  Brahma- 
dkifi.--SeL  a  D.  A.  Rep.  YoL  III,  p.  3S8. 
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One  of  8U  chelaa  o{  a  Boirdgi  Chiru  having  alienated  a  Jfon- 
dir  without  the  consent  of  the  others^  such  alienation  was  declared 
to  be  illegal  under  an  award  of  arbitration,  as  among  the  Bait'dgia  it 
is  an  unalterable  rule  that  the  chelds  are  joint  heirs  of  the  MoncUr, 
and  have  an  equal  interest  in  it-^Oopal  Daaa  Kiehen  Daas  v.  Damo^ 
dhur  chdA  and  others.— Borr.  Rep.  Vol.  I,  p.  397  (1  MorL  Dig.  p.  331)* 


Calcutta  S.  D.  A.— Hie  Qlst  of  June  1810. 

SUBBANUND  PuRBUT,  Appellant, 

versus 
Deo-sing  Pubbut,  Respondent. 

In  a  suit  for  poBBeesion  of  the  endowed  lands  of  the  mohwitee,  the  plantiff,  between 
whom  and  defendant  there  had  been  disputet  about  the  right  of  auooession  to  tke 
late  mohunt,  determined  by  a  punchayiU  or  assembly  of  mohunU,  convened  by  order 
of  the  Sudder  Dewanny  Adawlut,  to  be  the  rightful  succeesor  ;  and  poeaeaBlom 
adjudged  to  him  accordingly. 

This  was  an  action  brought  by  Surbanund  Purbut  in  the  Zillah 
Court  of  Sarun^  to  recover  from  Deo-sing  Purbut  about  502  beeghaa 
of  land  held  free  of  revenue  for  the  service  of  a  muth,  or  temple. 

The  Zillah  Judge,  considering  the  plaintiff  to  have  been  duly 
constituted  mohunt  by  the  award  of  the  punchayut,  and  the  lands 
and  other  appurtenances  of  the  muth  being  held  by  the  person 
.filling  that  ofiGice^  judgment  was  passed  by  the  Zillah  Court  for 
.the  plaintiff's  recovering  possession  of  the  lands  claimed  by  him 
.with  eosts.  against  the  defendant. 

On  appeal  by  the  defendant  from  the  above  decision  to  the 
Provincial  Court  of  Patna^  that  Court  on  the  ground  of  its  appear- 
ing from  the  evidence  of  the  Mohunts,  or  Gosaaina,  who  signed 
the  award  in  favor  of  the  plaintiff^  that  they  assigned  to  him  the 
office  of  mokunt,  in  consequence  of  the  assent  or  selection  of  the 
-chdda  of  the  late  mohunt  without  calling  for  the  defendant's 
documents  or  evidence,  and  without  themselves  determining  on  the 
respective  claims  of  the  parties;  and  it  appearing  to  the  Court  to 
tbe  proved  by  the  testimony  of  witnesses  for  the  defendanti 
-examined  by  ordet  of  the  Court,  that  the  late  mohunt  did  actually 
select  the  defendant  for  his  successor ;  .and  CoUrt  having  received 
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a  written  answer  to  a  refereiMe  made  by  them  to  twt>  of  the  chief 
mohunta  in  their  division  declaring  that  the  appointment  by  the  de-> 
ceased  Tnohunt  was  valid,  and  that  an  election  in  opposition  to  his 
jch4)ice  was  not  so,  the  Court  considered  the  defendant  the  person 
entitled  to  succeed  to  the  mohuntee  and  the  rights  attached  to  it ;  and 
accordingly  gave .  judgment  in  his  favor^  reversing  the  decree  of 
the  Zillab  Judge. 

On  a  further  appeal  to  the  Sudder  Dewanny  Adawlut,  -the 
Courts  as  the  claimant  had  been  placed  in  the  office  of  mohunt  on 
the  presentment  and  choice  of  the  chelda  of  the  deceased  without 
the  claim  of  the  respondent  being  duly  investigated,  deemed  it  pro- 
per that  a  new  punchayut  should  be  assembled,  to  determine  accord- 
ing to  the  custom  and  usages  of  the  sect,  which  of  the  parties,  or 
what  other  person,  was  legally  entitled  to  succeed  to  the  late  mokunt 
ApunchaytU  having  been  accordingly  assembled  by  the  Zillah  Judge, 
their  award,  transmitted  to  the  Court,  recited,  that  the  members  of 
the  punchayut  after  enquiring  into  the  claims  of  the  respective 
parties,  according  to  a  long  established  usage,  were  of  opinion  that 
the  appellant  was  the  person  entitled  to  succeed  to  the  mohuntee 
in  dispute,  as  well  as  to  the  property  left  by  Sheo  Furbut,  and  that, 
the  respondent  had  merely  a  right  to  maintenance.  In  conformity 
with  this  award,  the  Sudder  Dewanny  Adawlut  (present,  Mr.  J. 
Harington  and  Mr.  J.  Fombelle,)  reversed  the  decree  of  the  Provin- 
cial Court  and  affirmed  that  of  the  Zillah  Judge,  decreeing  that  the 
appellant  should  have  possession  of  the  lands  as  mokunt  of  the 
establishment— Sel.  S.  D,  A.  Rep.  Vol.  I,  p.  296  (  New  Ed.  p.  396.) 

The  office  of  Superintendent  of  a  Hindti  religious  establishment^ 
having  been  by  usage  elective,  such  usage  must  be  adhered  to,  in 
preference  to  any  other  mode  of  succession,  nor  any  relinquishment 
or  device  by  the  incumbent,  in  favor  of  another  person,  operate  fur- 
ther than  as  a  nomination,  which  to  avail,  must  be  confirmed  by  the 
usual  mode  of  election. — Narain  Dasa  (psiUfer),  v.  Bindrabiin  Dasa. — 
Sel.  S.  D.  A.  Rep.  Vol.  II,  p.  151  (New.  Ed.  p.  192). 

A  mohunt  in  charge  of  an  endowment,  with  only  a  life  interest  in 
the  property^  cannot  create  an  interest  superior  to  his  own,  or  except 
under  the  most  extraordinary  press^ire.  and  for  the  distinct  benefit 
of  the  endowment  bind  his  successor  in  office.    If  a.pucchaser  from 
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euoh  mohurU  retained  pQesesaion  after  the  mohunt^a  death,  the 
flQeoesaor  to  the  Ghiddee  *would  have  a  cause  of  action  against  him 
from  the  date  of  the  election :  and  no  length  of  posseflsion  daring 
the  vendor's  life  time  would  give  the  purchaser  a  valid  title  as  against 
the  present  mohunt.^-^Mohunt  Burm-surroop  Daaa  v.  Khodiee  Jha 
and  others.— Weekly  Reporter  Vol.  XX,  page  471. 

An  ascitic,  a  mere  life-'tenant,  cannot  alter  the  succession  to  an 
endowment  belonging  to  ascetics,  hj  an  act  of  his  own  io  counectioa 
with  the  stdiria  under  which  he  originally  acquired  the  trust— 
liohunt  Rumun  Doss  v.  Mohunt  Ashbul  Dasa. — S.  W.  R.  Vol  I^ 
page  160. 

According  to  HindA  law  a  chela  is  the  heir  of  a  deoeased 
mchunt,  and  as  such  entitled  to  a  certificate  to  enable  him  to  collect 
his  debts. — Mohunt  Sheo^prokaA  Doss  v.  Mohunt  Joyram  Dom.-^ 
S.  W.  R.  Vol.  V,  Mis.  p.  67. 

Gopaul  Dassj  the  reigning  mohunt  of  the  Muth  or  Alchrd  (a  re- 
ligious endowed  institution)  in  Burdwan,  made  a  will  appointing 
Ladly  Dass,  one  of  his  disciples,  to  succeed  him  as  mohunt,  and  to 
take  possession  of  the  real  and  personal  estate  belonging  to  the 
AJchrd,  with  a  reservation  that,  when  L.  should  find  himself  incap- 
able of  fulfilling  the  duties  of  the  office,  he  should  appoint  one 
Gri*dharee  Dass  who  was  especially  designated  by  him  in  L.'s  place 
as  mohunt 

L.  was  installed  as  mohunt,  and  took  possession  of  the  Oudde^ 
(or  throne)  and  estates  attached  to  the  alchra ;  and  was  subsequently 
recognized  and  confirmed  as  superior  by  the  assembly  of  mohunta. 
li.,  by  his  will,  nominated  Nund-kishore  Dass^  his  successor,  to  the 
mohuntship.  In  a  suit  by  G.  against  N.  for  a  declaration  of  G.'s 
reversionary  right  to  the  mohuntship  under  the  will  of  G.  D.,  held  : — 

First,  that  according  to  the  true  construction  of  the  will  of 
G.  D.,  there  was  no  absolute  gift  to  G.  of  the  reversion  upou  I^/s 
death  or  incapacity  to  perform  the  duties  of  the  office. 

Secondly,  that  even  in  the  event  of  L.'s  becoming  incapable  to 
perform  the  duties  of  mohunt^  the  direction  of  the  Testator,  or 
Grantor,  amounted  at  most  to  a  pr€ioatory-trust,  and  was  not  im- 
perative upon  Ij. 
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Whether  by  nsage  there  was  any  power  in  the  mohimt  to  imw 
pose  SQoh  a  restriotion  upon  his  suoeessor  as  to  nominate  a  specified 
individual,  Qofre  t 

Held,  further,  that  from  the  frame  of  the  suit  the  plaintifi^ 
could  only  (ucceed  by  force  of  his  own  title,  and  not  by  the  infirmity 
or  illegality  of  the  Defendant's  title.  Gri-dharee  Dasa  Appellant,  v. 
Nundrkishore  Daaa  mohunt. — Privy  Counoil^  the  17th  and  19th  of 
July  J876.  Moor.  I.  A.  Vol  XI,  p.  40 


Case  No.  201  of  1851. 

MoHUMT  Madhubak  Dass,  (Defendant,)  Appellant^ 

vtrsuB 
Hari-kbishna  Bhanja,  ( Plaintiff, )  Respondent. 

A  V*^  h»yiog  become  a  byraghee,  but'  retained  the  style  and  title  of  Ht^ah,  and  mixed 
in  the  worldly  affain,  and  continued  with  his  family,  was  held  not  to  have  become 
an  ascetic,  or  religious  devotee,  to  suob  an  extent  as  to  exclude  .  liis  adopted  son 
from  succeeding  to  bia  property,  whether  acquired  before  or  after  his  becomiqg  a 
hyraghe9. 

Judgment 

MeBsra,  Jackson  and  Mytton. — The  Court  has  already  ruled  on 
the  arguments  heard  on  both  sides  that  the  fact  of  the  adoption 
has  been  established,  and  that  the  legality  of  that  adoption  is  not 
now  open  to  question.  It  remains  only  to  declare  on  the  point  last 
argued  whether  the  fact  of  the  deceased  having  become  a  byr€igh0$ 
is  established ;  and  whether  the  withdrawal  from  the  world,  and 
retirement  from  secular  affairs  and  occupations,  were  such  as  to 
bar  the  succession  of  the  adopted  son,  to  the  property  acquired  by 
the  deceased  subsequently  to  the  period  of  his  becoming  an  ascetic^ 
and  to  constitute  a  right  in  his  ehelA  or  disciple  to  succeed  to  it  in 
preferenoe  to  the  adopted  son. 

It  seems  from  the  authorities  cited,  that  every  person  calling 
himself  a  byraghee  does  not  thereby  exclude  the  heirs  from  succes* 
sion  to  his  property  subsequently  acquired.  To  become  a  reiigioue 
ascetic  and  exelude  his  heirs*  from  succession  to  prc^rty  subse* 
quently  noquiredj  he  must  bond  Jide  retire  from  all  worldly  affiairs^ 
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aii4  in  &et  become  as  it  were  dead  ta  the'  world,  living  all  the 
property  then  vested  ia  him  tQ  the  legal  heirs  who  succeed  to  ii 
at  once.  There  seems  to  be  no  doubt  that  the  deceased  joined  th^ 
sect  of  byragheea,  and  was  elected,  a  mohunt  or  superior  of  one  of 
their  mooasteries ;  but  he  still  retained  the  title  and  style  of  a  Rajah, 
and  used  this  title  in  his  legal  affairs.  He  carried  on  worldly  affairs, 
tod  communicated  with  his  family,  and  drew  from  Govein^ment  a 
pension  of  Bs.  8,000  a  year  as  Rajah  in  which  capacity  it  was  grant- 
ed to  him.  A  strong  presumption  ai^ises  that '  the  property  in 
question  was  part  of,  or  acquired  by  the  use  of  part  of,  that  very 
pension,  and  not  in  the  exercise  ;0f  the  functions  of  a  byraghee  or 
recluse.  The  deceased  cannot,  therefore,  be  considered  to  have 
become  a  religions  recluse  to  such  an  extent  as  to  exclude  his  legal 
heirs  from  succeeding  to  the  property  in  question.  The  right  of  the 
legal  heirs  to  succeed,  therefore,  is  established,  and  no  sufficient 
ground  has  been  shown  for  setting  aside  the  decision  of  the  Lower 
Court.  The  decision  is,  therefore,  affirmed,  with  costs  of  appeal 
against  the  appellant. — S.  D.  A.  Decis.  for  1852,  p.  1089. 


Admitted  Legal  Opinion. 

The  heirs  of  a  founder  have  a  common  right  to  the  u«e  of  a  building  relinquished  by 
him  for  a  place  of  WQrship :  not  so  the  heirs  of  t^purohit  or  the  spiritual  preceptor 
of  the  founder. 

Q.  Balram  Seta  Dass,  (  a  devotee,)  had  appropriated  a  building 
for  religious  worship,  and  had  established  in  it  an  image  of  the 
deity.  On  his  death,  the  plaiutiffi  who  is  the  widow  of  the  son  of 
Pritrrami  his  purohit  or  spiritual  preceptor,  preferred  a  claim  to  the 
temple  in  question ;  a  son's  son  of  the  founder  beiug  tbeu  living. 
Under  these  circumstances,  according  to  the  Hindd  law,  is  the  claim 
of  the  plaintiff  in  virtue  of  the  relinquishment  or  appropriation 
valid,  or  is  the  heir  of  the  founder  to  be  considered  as  owner  of  the 
temple  ? 

R.  The  building,  with  the  deity,  was  relinquished  to  the 
purohit,  and  not  given,  to  him ;  indeed,  the  founder  having  relin- 
quished a  building  in  Which  he.  had'  established  an  image  of  the 
fleitji  did  in  &ct  give  that  building  to.tbe  deity  ;  hence  it  belonged 
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to  the  deity  solely :  for  the  deity  etistiitg  tHerein,  it  was  impossibh 
to  give  it  to  aoother.  By  mere  relinquishment,  proprietary  righ' 
cannot  be  established;  and,  coDsequently,  as  the  purohit  himsel 
never  possessed  any  proprietary  right,  none  can  possibly  appertaii 
to  the  widow  of  his  son.  The  appropriation,  which  was  an  auspi 
cious  act,  is  common  to  the  heirs  of  the  founder,  in  whom  the  righ 
of  enjoyment  is  vested 

City  of  Moorshedabad. — Luhhee  Tliakdorain,  v.  Kewtd  Punthe 
and  others.— Macn.  H.  L.  Vol  Hi  Chap.  I,  Section  vii,  case  4. 
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OfiAPTSA  IV. 

BfiLATlYE  TO   CUSTOM   OR  USAQE. 

The  duty  of  a  European  Judge,  who  is  under  the  obligation  to 
administer  Hindii  Law,  is  not  so  much  to  inquire,  whether  a  dis- 
puted doctrine  is  deducible  from  the  earliest  authorities,  as  to  Ascer- 
tain, whether  it  has  been  received  by  the  particular  school  which 
governs  the  district  with  which  he  has  to  deal ;  and  has  there  been 
sanctioned  by  usage.  For,  under  the  Hindu  system  of  Law,  clear 
proof  of  usage  will  outweigh  the  written  text  of  the  Law. — Part 
of  the  Privy  Council's  judgment  in  the  case  of  the  Collector  of 
Madura  v.  Mutu  Rama-linga  Sathupaihy, — Vide  B.  L.  R.  Vol.  I, 
P.  C.  page  12. 

In  cases  of  inheritance  according  to  the  Hindd  law,  in  order  to 
legalize  any  deviation  from  the  strict  letter  of  the  law,  it  is  neces- 
sary that  the  usage  authorizing  such  deviation  should  have  been 
prevalent  during  a  long  succession  of  ancestors  in  the  family,  when 
it  becomes  known  by  the  '*  kuldchdr,'*  and  has  the  prescriptive 
force  of  law.  Where  a  usage  is  hereditarily  and  scrupulously  ad- 
hered to,  it  acquires  the  appellation  of  a  duty. — Sumrun  Singh 
and  others  v.  Khedun  Singh  and  others. — Sel.  S.  D.  A.  B.  Yol.  II, 
page  116  (NewEd.  p.  147). 

Custom  when  it  is  ancient,  invariable,  and  established  by  clear 
and  positive  proof,  overrides  the  usual  law  of  inheritance. — Mus^ 
eummat  Kustoora  Koomaree  v.  Monohur  Deo ;  The  Government  v. 
Monohur  Deo— S.  W.  R.  for  1864,  p.  39. 

To  establish  a  family  custom  at  variance  with  the  ordinary  law 
of  inheritance,  it  is  necessary  to  show  that  the  usage  is  ancient  and 
has  been  invariable,  and  it  should  be  established  by  clear  and  positive 
proof.  A  family  custom  as  to  intermarriages,  being  a  matter  of  family 
history  may  be  proved  by  declarations  made  by  members  of  the 
family. — Rajah  Nugender  Narain  v.  Raghoo  Nauih  Narain  Ley. — 
S.  W.  R.  for  1864,  p.  20. 

According  to  Hindii  Law,  in  order  that  a  custom  may  have  the 
force  of  law^  it  must  be  shown  to  have  existed  from  time  immemo- 


tnAi.  Hi.  ]  SUCCESSION  OF  ACBlARYA,  &e.  561 

1 

rial .♦— ZttcAmun  tall  v.  Mohun  LaU  Bkayee  OayaL-S.  W.  R.  Vol, 
XVI,  page  179. 

It  is  of  the  essence  of  special  usages  modifying  the  ordinary 
law  of  succession  that  they  should  be  ancient*  and  invariable^  and 
that  they  should  be  established  to  be  so  by  clear  and  unambiguous 
evidence. — Rama-laJcahmi  Ammnal  ▼.  Sivannuiha  Perumal  SethvL^ 
rayer.—S.  W.  R.  Vol.  XVII,  c.  r.  p.  553. 

Where  a  custom  was  alleged  in  abrogation  of  the  law  of  in- 
heritance, and  the  prevalence  of  such  custom  was  not  clearly 
established  by  the  evidence,  the  Pundits  declared  that  both  the  cus- 
tom and  the  law  were  equally  valid ;  but  in  their  opinion  the  dis- 
position under  the  law  was  the  best ;  and  the  Court  decreed  (chiefly) 
on  a  verbal  report  from  the  law  officers,  that  the  cast  long  tried  to 
accommodate  matters  between  the  parties  that  the  property  in  dis- 
pute should  follow  the  law  of  inheritance. — Gunga  v.  Jeeva.  Borr. 
VoL  I,  p.  384,  (Mori.  Dig.  Vol.  I,  p.  332.) 

If  an  estate  has  not  invariably  devolved  entire  on  the  chief 
heir^  but  has  been  occasionally  held  by  several  heirs  conjointly,  the 
plea  of  family  usage  in  bar  of  a  partition  cannot  be  maintained.—- 
Rajah  Sooranany  Venhatapetty  Rao  v.  Rajak  Sooranany  Ram 
Ckundera  Rao. — Case  1  of  1825.  Mad.  Decis.  Vol.  I,  p.  495. 
(Mori.  Dig.  VoL  I,  p.  833.) 

Where  a  widow  claimed  a  moiety  of  the  estate  of  her  late  hus- 
band as  his  heir,  the  claim  was  dismissed  on  proof  that  he  had  suc- 
ceeded to  the  whole  estate  (previous  to  the  grant  of  the  Dewany) 
under  a  custom  by  which  it  always  devolved  entire  to  one  heir.— 
Mussummat  Mohamaya  Debeak  v.  Oouree  Kaunt  Cliowdhooin/.-^ 
Sel.  a  D.  A.  R.  Vol.  I,  p.  236  (New  Ed.  p.  316.) 


*  **  Altliough  in  this  country  we  cannot  go  back  to  that  period,  which  constitutes 
legal  inenory  in  England,  vie,  the  reign  of  Richard  I,  yet  stiU  there  must  be  aoine  Umita- 
tioii,  without  which  a  custom  ought  not  to  be  held  good.  In  regard  to  Calcutta,  I 
•hould  say  that  the  Act  of  Parliament  in  1773,  which  estnMished  thin  Supreme  Courts 
is  the  period  to  which  we  must  go  back  to  found  the  existence  of  a  valid  oustunHy 
and  that  after  that  date,  there  can  be  no  subsequent  custom,  nor  any  change  made  iis 
the  general  laws  of  the  Hindus,  unless  it  be  by  some  Regulations  by  the  Qovernor- 
Qeneral  in  Cooneii,  which  has  been  duly  registered  in  this  Court  In  regard  to  the 
MofoasU,  we  ought  to  go  back  to  1798,  prior  to  that,  there  was  no  redstry  of  the  RmuU- 
tioiis,  and  the  relics  of  them  are  extremely  loose  and  uncertain."— lietracr /rom  a  Judg- 
metU  <4  Sir  Ckarki  Cfr^,  C,  /.    See  Clarke's  Reporta,  pp.  IISI,  114. 
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A  father  cannot  vary  the  law  of  divisibility  so  as  to  make  a 
zemindary  indivisible. — MootoO'Veiicatorchella  Swamy  Many  agar 
V.  Munar  Swamy  Many  agar. ^JJLeLd,  S.  R.  1853.  Vide  Norton's 
Leading  Cases  Part  II,  page  478. 

The  Privy  Council  have  observed  incidentally  that,  in  their 
opinion,  there  does  not  exist  in  any  persons  the  power  of  making 
laws  of  inheritance  for  themselvea— Part  of  Mad.  H.  C.  R.  Vol  III, 
page  58. 

A  custom  which  has  not  been  judicially  recognised  cannot  be 
permitted  to  prevail  against  the  distinct  authority. — Narsamvial 
V.  BalorrdTna  Charloo. — Mad.  H.  C.  Rep.  Vol.  I,  page  420. 


Ancient  zemindaries  are  by  custom  indivisible* 

Partibility  is  the  general  rule  of  Hindu  inheritance ;  the  suc- 
cession of  one  heir,  as  in  the  case  of  raj,  the  exception. — The  EcLst 
India  Company  v.  Kamakshee  Bai  Sahibah. — S.  W.  R.  Vol.  IV, 
P,  C.  page  42. 

There  is  no  rule  of  Hindu  law  relating  to  descent  of  all  Hindu 
Rajahs  and  their  estates ;  but  in  every  case  in  which  ^  departure 
from  the  ordinary  law  of  succession  and  inheritance  is  relied  oo, 
a  particular  custom  or  kuldchdr  must  be  proved. — The  Court  of 
Wards  on  behalf  of  Raj-coomar  Sheoraj-nundun  Singh  v.  Raj- 
coomar  Deo-nundun  Singh. — S.  W.  R.  Vol  XVI,  c.  r.  p.  143. 


Calcutta  S.  D.  A,— The  17th  of  November  1813. 

Present : 
H.  Colebrooke  and  J.  Stuart,  Judges. 

EooNWUB  BoDH  Singh  and  the  heirs  of  Jte  Sbee  Singh 

versus  Sheo-nath  Singh. 

The  Iftnded  estate  of  a  refractory  semindar  being  confiscated,  it  waa  conferred  on  a  per> 
son  in  remuneration  for  his  public  eervicee,  and  on  his  death  it  waa  held  by  hia  sod. 


*  Vide  Norton's  Leading  Cases  part  11,  478. 
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and  afterwards  by  his  g^randson,  to  the  exdu^on  of  all  other  members  of  the 
family.  On  the  suit  of  two  sons  of  the  original  grantee  to  participate  with  their 
nephew,  judgment  was  given  against  them,  the  zemindaree  being  one  of  those  estates 
not  liable  to  division,  recognised  by  Regulation  XI  of  1793.  Provision  was  made 
in  that  regulation  for  the  future  abolition 'of  the  customi  and  it  was  enacted  that, 
after  the  first  of  June  1794,  such  estates  should  descend  according  to  the  Muhamme- 
dan  and  Hindu  laws  of  Inheritance.  But  this  provision  not  held  to  be  applicable 
to  the  present  case,  the  father  of  the  claimants  having  demised  in  the  year  1774. 

This  was  aa  action  brought  in  the  Zillah  Court  of  Ram-ghur, 
by  J  ye  Sree  Singh  and  Koonwur  Bodh  Singh  to  recover  from  Rajah 
Muneeruth  Singh  two-thirds  of  the  estate  of  Pergunnah  Ram-ghur. 

(The  principal  part  of  the  decision  which  respected  the  law  of 
inheritance  and  custom  is  as  follows : ) 

With  respect  to  the  validity  of  the  claim  of  the  plaintiffs,  ac- 
cording to  the  Hindu  law  of  inheritance,  the  Court  observed,  that 
this  point  turned  upon  the  further  question,  whether  the  estate 
in  dispute  was  to  be  considered  a  common  zemindary  divisible  by 
the  laws  of  inheritance,  or  one  of  those  estates  which  by  the  custom 
noticed  in,  and  abolished  by,  Regulation  XI  of  1793,  descended  on 
one  heir  in  exclusion  of  all  the  other  members  of  the  family.  Ad- 
verting, however,  to  the  extent  and  situation  of  the  estate,  to  the 
zemindar  possessing  the  title  of  the  Rajah,  to  his  maintaining  a  sort 
of  feudal  establishment  of  troops  and  dependant  jdgeer-darSt  the 
Court  could  entertain  little  doubt,  that  it  was  not  a  common  estate 
divisible  by  the  laws  of  inheritance.  The  decrees  of  the  Zillah  and 
Provincial  Courts  were  accordingly  affirmed  by  the  Sudder  Dewanuy 
Adawlut,  and  the  costs  declared  payable  by  the  parties,  respectively. 
Sel.  S.  D.  A.  R.  Vol  II,  page  92  (New  Ed.  pp.  116  &  122.) 


Calcutta  H.  C.—The  22nd  of  Fehmary  1872. 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief  Justice,  and  the 
Hou'ble  A.  Q.  Macpherson  and  F.  A.  Glover,  Judges, 

Maha-banee  Hera-nath  KooER,  (Defendant)  Appellant, 

versus   " 
Baboo  Bubm  Nabain  Singh,  (Plaintiff)  Respondent. 

ypon  the  authority  of  decided  cases  as  well  as  the  evidenoe  of  custom  in  the  £ami|jr, 
it  was  held  that,  the  Raj  or  ^miadary  of  Bam-ghur  being  an  aucestral  impartible 
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«tlate,  and  the  Eamily  an  undirided  famil j  governed  by  tbe  Mitdktkard,  the 
as  eldest  male  heir  was  entitled  to  succeed  to  the  dignity  and  estates  of  the  fasnily 
in  preference  to  the  mother  of  the  late  infest  Ksjah  and  widow  of  Ine  father  ih* 
last  actual  Rajah. 

The  Judgment  of  the  Fall  Bench  was  delivered  aa  followa  by — 

Couch,  C,  J. — This  was  a  suit  brought  by  Burm  Narain  Siogh 
against  the  Assistant  of  the  Court  of  Wards  of  Ram-ghur,  and 
Maba-rauee  Heera-nath  Kooer,  the  wife  of  Maha-rajah  Ram-nath 
Singh,  deceased,  to  recover  possession  of  certain  estates  and  pro- 
perty mentioned  in  the  plaint  and  therein  stated  in  detail,  which 
were  claimed  as  appertaining  to  the  zemiudaree  of  Ram-ghur,  the 
right  to  which,  the  plaintiff  alleged,  had  accrued  to  bim  according 
to  tbe  family  and  country  usage  as  tbe  eldest  male  heir  on  tbe 
death  of  Triloke-natb  Singh,  tbe  son  of  tbe  second  defendant.  Aa 
the  dispute  is  really  witli  her,  and  the  C!ourt  of  Wards  is  only  a 
formal  party,  we  shall  hereafter  call  ber  '  the  defendant/ 

Tbe  zemiudaree  of  Ram-ghur  was  acquired  by  Tej  Singh,  the 
common  ancestor  of  tbe  plaintiff,  and  the  defendant's  husband 
Ram-nath  Singh.  Tej  Singh  had  three  sous,  Ram-nath  being  a 
descendant  of  bis  eldest  son,  and  the  plaintiff  of  his  third  son,  and 
there  being  no  male  issue  of  the  second.  The  defendant  claimed 
tbe  property,  with  the  exception  of  a  part  called  *  Guddee  Khurkhar^ 
as  heir  to  ber  son  by  Ram-nath,  Triloke-natb  Singh,  who  was  born 
after  the  death  of  his  father  and  died  when  four  months  old ; 
and  she  claimed  Ouddee  Khurkhar  as  having  been  purchased  for 
her  by  ber  husband  with  her  own  private  funds.  The  plaintiff's 
case  was  that  the  semindaree  of  Ram-ghur  was  a  Raj  or  principality 
which  was  impartible,  and  descended  to  bim  as  the  nearest  male 
heir. 

In  A.  D.  1772,  the  then  Maba-rajah  Mokoond  Singh  being  found 
in  arms  against  the  British  Qovernmeut  was  conquered  by  it,  and 
his  estate  was  taken  from  him  and  granted  by  the  Government  to 
Tej  Singh,  a  member  of  the  family,  but  not  in  tlie  direct  line  of 
descent.  No  aunnud  has  been  produced  ;  nor  is  it  shown  that  any 
existed  :  but  there  are  in  evidence  pottaha  which  were  granted  by  tbe 
British  Government  successively  to  Tej  Singh,  and  his  son  Purus-natb 
Singh,  and  on  tbe  25tb  of  March  1790  a  settlement  for  ten  years 
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was  made  with  Mani<»nath  Singh,  the  eldest  son  of  Punia-naibj  who 
bad  three  sods,  and  this  was  afterwards  made  perpetual. 

The  question  at  once  arises,  what  was  the  nature  of  the  estate 
granted  to  Tej  Singh,  whether  it  was  a  fresh  grant  of  the  family  Raj 
with  its  customary  rule  of  descent,  or  a  grant  of  the  lands,  formerly 
included  in  that  Raj,  to  be  held  as  an  ordinary  zemindaree.  To 
this  the  judgment  in  the  Privy  Council  in  Baboo  Beer  Pertab 
Sahee  vs.  Maha-rajah  Rajendra  Pertab  Sahee,  XII  Moore's  I.  A.,  1,* 
is  closely  applicable. 

The  ten  years'  settlement  was  made  by  the  Government  with 
the  eldest  son  of  Purus-nath  Singh^  there  being  other  sons  living, 
which  would  not  have  been  right  if  it  had  been  an  ordinary  zemin* 
daree,  the  property  of  the  undivided  family. 

But  this  is  not  all.  Tej  Singh  who  died  in  1774,  left  three  sons* 
as  appears  by  the  pedigree  in  the  case  :  and  on  the  19th  of 
April  1802,  an  action  was  brought  in  the  Zillah  Court  of  Ram-ghur 
by  the  two  younger  sons  to  recover  from  Muni-nathj  the  son  of  the 
eldest,  two-thirds  of  the  estate.  Pending  the  suit  Muni-nath  died, 
and  was  succeeded  by  his  son  Sidh-nath.f  The  defence  set  up  was 
that  according  to  the  custom  of  the  mountainous  country  in  which 
the  estate  was  situate,  and  to  the  usage  of  the  family,  the  estate 
was  not  divisible,  but  that  on  the  death  of  the  Rajah  for  the  time 
being  he  was  always  succeeded  in  the  Raj  and  zemindaree  by  the 
eldest  son  to  the  entire  exclusion  of  the  other  branches  of  the 
family: — The  Zillah  Court  gave  judgment  against  the  plaintiffii, 
and  this  being  concurred  in  on  appeal  by  the  Provincial  Court  of 
Patoa,  they  appealed  to  the  Sudder  Dewaniiy  Adawlut.  The  case 
is  reported  in  II  Select  Reports,  92,  and  the  Court  held  that  advert- 
ing to  the  extent  and  situation  of  the  estate,  to  the  zemindar 
possessing  the  title  of  Rajah,  and  to  his  maintaining  a  sort  of  feudal 
establishment  of  troops  and  jageei'-dcws,  the  Court  oould  entertain 
little  doubt  that  it  was  not  a  common  estate  divisible  by  the  laws 
of  inheritance.  The  decrees  of  the  Zillah  and  Provincial  Courts 
were  accordingly  affirmed. 

We  have  no  evidence  in  the  case  of  the  custom  or  usage  of  the 
family  before  the  grant  to  Tej  Singh  :  but  the  want  of  it  is  supplied 

•  1X..W,  R.  p.  G.  p.  1^  t  Sm  §mU,  if^gm  U2,  (MS. 
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(by  this  decision,  which  declared  the  estate  to  be  impartible,  the 
decision  being  pronounced  in  a  suit  between  persons  who  are  in 
privity  with  the  plaintiff  and  defendant  in  this  suit. 

Having  arrived  at  the  fact  that  this  is  an  impartible  estate,  we 
have  to  consider  whether  the  defendant,  a  female,  can  succeed  to  it 
to  the  exclusion  of  the  plaintiff  who  is  the  nearest  male  heir. 

Where  a  family  is  governed,  as  this  family  was,  by  the  law  of 
"the  MUikahard  by  which,  in  an  undivided  family,  females  do  not 
inherit  as  long  as  there  are  any  male  members  of  the  family,  it  is 
improbable  that  a  custom  that  females  should  inherit  to  the  exclu- 
sion of  males  would  grow  up  with,  and  form  part,  of  a  custom  that 
the  eldest  male  member  of  the  family  should  inherit.  The  object 
of  the  latter  custom  would  be  fully  attained  without  the  other,  and 
there  is  no  necessary  connection  between  them.  Before  considering 
the  evidence  in  this  case,  it  will  be  convenient  to  refer  to  the  deci- 
sions which  are  applicable  to  it.  In  a  case  in  IV  Select  Reports,  57, 
the  widows  of  Rajah  Zorawur  Singh  sued  his  brother  to  recover 
possession  of  an  estate  in  the  Jungle  Mehals,  alleging  that  by  the 
custom  of  the  family,  of  the  Pergunnah  Jurria  and  of  the  other 
Jungle  estates,  the  eldest  son  of  the  late  incumbent  took  the  whole 
estate,  the  other  sons  receiving  lands  for  their  support ;  and  that 
in  the  event  of  the  zemindar  leaving  no  son,  his  widow  took  the 
estate  to  the  exclusion  of  his  brothers.  A  deed  of  gift  by  Zorawur 
Singh  to  the  plaintiffs  who  were  his  second  and  third  wives,  was 
also  set  up.  The  Provincial  Court  of  Calcutta,  in  which  the  suit 
was  brought,  put  a  question  to  the  Pundit  of  the  Court  with  direc- 
tions to  give  an  answer  according  to  the  ahaatei^  as  current  in  the 
Western  Provinces ;  and  the  answer  was  that  the  gift,  if  made,  was 
not  valid,  and  the  right  of  inheritance  in  the  estate  vested  on  the 
death  of  the  donor  in  his  two  brothers.  The  Provincial  Court  of 
Calcutta  having  dismissed  the  claim  of  the  plaintiffs,  they  appealed 
to  the  Sudder  Dewanuy  Adawlut.  One  of  the  Judges  thereupon 
considering  the  whole  case,  held  that  the  decision  of  the  Provincial 
Court  should  be  reversed ;  but  the  other  two  held  it  to  be  proved 
that  the  estate  had  always  gone  to  the  chief  male  heir,  and 
confirmed  the  decision  of  the  Provincial  Court.  In  this  case,  the 
estate  was  ancestral  and  the  family  undivided,  and  the  dedsioa 
shows .  that  the  impartibility   of   the  estate  only  interferes   with 
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the  ordinary  ]aw  so  far  aa  to  make  it  pass  to  the  chief  of  the 
male  heirs. 

In  Naragunty  Lutcbmee  Davamah  vs.  Vengama  Naidoo,  9 
Moore's  I.  A.,  66/  the  estate  \vhich  was  the  subject  of  the  suit  was 
a  polliam,  a  tenure  known  in  Madras.  It  was  an  ancestral  estate  of 
the  nature  of  a  Baj,  not  subject  to  partition,  and  could  be  held  by 
only  one  member  of  the  family  who  was  styled  the  polligar,  and 
it  was  held  that,  being  ancestral  estate,  the  succession  vested  in  the 
nearest  undivided  male  cousin  of  the  polligar  last  seised,  who  died 
without  male  issue,  in  preference  to  his  widow.  It  appears  in  the 
judgment,  page  86,  that  this  was  the  opinion  of  the  Pundits  who 
were  consulted  by  the  Sudder  Court,  and  that  it  was  adopted  by 
the  Court  and  no  objection  was  urged  to  it  on  the  appeal,  the  ground 
taken  being  that  it  was  not  an  ancestral  estate  nor  were  the  parties 
in  their  suit  members  of  an  i\ndivided  Hindu  family.  The  answer 
of  the  Pundits,  page  74,  shows  that  the  ground  of  their  opinion 
was  that  all  the  members  of  an  undivided  family  have  a  joint  right 
in  the  ancestral  property,  although  only  one  of  them  being  capable^ 
continues  in  possession  thereof.  Mr.  Justice  Markby  referred  to  the 
Bajah  of  Shivagunga's  case,  g  Moore's  I.  A.,  539f  as  an  instance 
of  a  woman  succeeding  to  a  Raj,  and  near  the  end  of  his  judgment, 
said  that  between  impartibility,  and  the  exclusion  of  females,  there 
is  no  connection  whatever.  That  need  not  be  disputed.  It  is  not 
upon  the  impartibility  of  the  estate,  but  upon  the  family  being  un- 
divided and  the  law  of  succession  to  ancestral  undivided  property 
that  the  exclusion  of  females  rests.  This  appears  clearly  in  the 
Shivagunga  and  subsequent  cases. 

The  zemindaree  of  Shivagunga  was  created  in  1730  by  the 
Nubab  of  the  Carnatic  and  by  a  proclamation  of  Lord  Clive,  dated 
the  6th  of  July  1801,  the  Government  transferred  the  zemindaree, 
which  it  appeared  was  treated  as  an  escheat  for  want  of  lineal  heirs, 
to  Gonery  Vallabha  Taver,  who  was  collaterally  descended  from  the 
progenitors  of  the  first  zemindar.  But  the  law  applicable  to  it  is 
stated  in  the  judgment  at  page  689,  where  it  is  said  that  if  the. 
zemindar,  at  the  time  of  his  death  and  his  nephews,  were  members 
of  an  undivided  Hindii  family,  and  the  zemindaree,  though    im- 
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partible,  was  part  of  the  common  family  property,    one    of  tlie 
nephews  was  entitled  to  succeed  to  it  on  the  death  of  his  uncle.^ 

Another  authority  for  the  exclusion  of  females,  where  the  pro- 
perty is  ancestral  and  the  family  undivided^  is  in  the  judgment  of 
the  Privy  Council  in  Jo wala  Buksh  vs.  Dharum  Singh,  10  Moore's 
L  A.,  524,  where  it  is  said  that  Lall  Singh,  a  nephew,  whose  legiti- 
macy was  disputed,  if  the  legitimate  male  heir  of  the  great  ancestor 
would  have  taken  the  Raj  on  the  death  of  his  uncle  to  the  exclu* 
sion  of  the  widow,  the  property  being  assumed  to  be  ancestral  and 
the  family  undivided  ;  that  in  the  case  of  Katama  Natchier  vs.  The 
Hajah  of  Shivagunga,  it  was  admitted  that  this  would  have  been 
the  course  of  descent  according  to  the  Mitdkshard  if  the  property 
had  been  ancestral ;  and  that  the  reason  of  that  decision  was  that 
the  Shivagunga  Raj  was  the  separate  acquisition  of  the  deceased. 
And  in  the  judgment  of  the  Privy  Council  in  a  later  case,  13  Moore's 
I.  A,  140,  it  is  again  said  that  in  the  Shivagunga  case  the  im* 
partible  xemindary  was  shown  conclusively  to  have  been  the  separate 
acquisition  of  the  person  whose  succession  was  the  subject  of  dis- 
pute, and  the  ruling  of  the  Court  was,  that  in  that  case  the  zemin- 
dary  should  follow  the  course  of  succession  as  to  separate  property, 
although  the  family  was  undivided,  but  that  if  that  zemiodary  had 
been  shown  to  have  been  an  ancestral  zemindary,  the  judgment  of 
the  Board  would,  no  doubt,  have  been  the  other  way. 

In  a  later  case,  we  find  their  Lordships  adhering  to  the  law  laid 
down  in  the  earlier  cases.  In  the  judgment  in  Sree  Rajah  Yanmula 
Yenkayamah  vs.  Sree  Rajah  Yanmula  Boochi  Yenkondora  delivered 
on  the  2nd  of  February  1870,"f  the  strength  of  the  argument  of 
the  learned  Counsel  for  the  appellant  has  been  directed  to  show 
that  this  case  should  be  governed  by  that  in  the  9ih  volume  of 
Moore's  Indian  Appeals,  which  is  generally  known  as  the  Shiva- 
gunga case.  They  have  gone  so  far  as  to  argue  that  the  estate  in 
question  in  this  case,  being  impartible,  must  from  its  very  nature 
be  taken  to  be  separate  estate,  and  consequently  that,  according  to 
the  decision  in  the  Shivagunga  case,  tlie  succession  to  it  is  deter- 
minable by  the  law   which  regulates  the  succession  to  a  separate 
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estate  whether  the  family  be  divided  or  undivided.  The  authority 
invoked,  however,  affords  no  ground  for  this  argument  The  decision 
ia  the  Shivagunga  case  will  be  found  to  proceed  solely  and  express- 
ly on  the  finding  of  the  Court  that  the  zemindary  in  question  was 
proved  to  be  the  self-acquired  and  separate  property  of  "  Gonery 
Vallabha  Taver."  And,  after  quoting  from  the  judgment,  they  say, 
—"  It  is  therefore  clear,  that  the  mere  impartiality  of  the  estate 
is  not  sufficient  to  make  the  succession  to  it  follow  the  course  of 
succession  of  separate  estate. 

This  judgment  is  closely  applicable  to' the  present  case.  There 
ts  here  an  ancestral  impartible  estate  and  an  undivided  family ;  for 
there  is  no  proof  that  the  family  of  Tej  Singh  had  become  divided, 
and  no  issue  was  raised  as  to  that.  If  there  had  been  no  evidence 
of  custom  in  the  case,  we  should  have  held,  upon  the  authority  of 
the  decisions  we  have  referred  to,  that  the  plaintiff  is  entitled  to 
succeed  to  the  estate. 

The  evidence,  oral  and  documentary,  is  fully  stated  in  the  judg- 
ment in  the  division  Court,  and  it  is  not  necessary  to  re-state  it. 
It  shows  that  on  the  only  occasion  since  the  grant  of  the  estate  to 
•Tej  Singh  when  a  female  might  have  inherited,  she  was  excluded. 
It  is  true  that  in  both  cases  a  brother  succeeded  in  preference  to 
the  widow  of  the  deceased;  but  this  could  only  be  justified  by  the 
&mily  being  an  undivided  one ;  and  the  undivided  family  was  not 
that  of  Sidh-nath  Singh,  the  father  of  the  brothers,  but  of  Tej  Singh, 
of  which  family  the  plaintiff  is  a  member.    The  judgment  of  Mr. 
Justice  Markby  for  the  defendant  appears  to  be  founded  on  the 
assumption  that  the  succession  was  governed  generally  by  the  rule 
of  inheritance  of  separate  property  according  to  the  Mitdkshar^, 
treating  separate  as  if  it  were  self-acquired,  and  this  is  supported  by 
the  judgment  in  the  Tipperah  case ;  but  all  the  other  authorities 
appear  to  show  that  this  is  not  correct.     Where  the  property  is 
ancestral  and  the  family  undivided,  a  custom  modifying  the  law, 
must  be  a  custom  to  admit  females,  not  a  custom  to  exclude  them. 
In  our  opinion  the'plaintiff  is  entitled  to  succeed  to  the  estate. 

Nothing  is  said  in  the  judgment  in  the  division  Court  about  the 
Khurkhar  property,  and  the  judgment  of  the  Lower  Court  as  to 
that  was  confirmed,  apparently,  without  any  difference  of  opinion 
Vol.  U.  72 
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between  the  learned  Judges.    It  bsis  not  been  argued  before  lis 
th^t  this  part  of  the  decree  is  erroneous. 

We  think  the  appeal  should  be  dismissed  with  costa  The 
decree  oJF  the  Lower  Court  will  thus  be  allowed  to  stand.* — S.  W.  ft. 
Vol.  XVII,  pp.  316,  and  331—335. 


Privy  Council. — The  iu1i  of  Novemher  1878. 

Thakur    Durryao  Singh,   PlaintiflF, 

versus 
Thakur  Duri  Singh,  Defendant. 

[On  Appeal  from  the  Court  of  the  Finanddl  Cortimi^bifier 

of  OtLclh.l 

A  custom  of  impartibility  must  be  strictly  proved  in  order  to  control  the  operataon  nl 
the  ordinary  Hind6  Law  of  SuiccesBion.  The  fact  that  an  estate  has  not  been  parti- 
tioned  for  six  or  seven  generations  does  not  deprive  the  members  of  the  family  to 
which  it  jointly  belongs  of  their  right  to  partition. 

The  appellant  sued  his  elder  brother^  the  respondent^  in  Ihft 
Revenue  Courts  of  Khyeabad  for  a  partition  of  their  Ancei^tral  estate 
of  Bonneamow.  In  three  judgments,  viz.,  of  the  Assistant  Settle- 
ment Officer^  of  the  Commissioner  of  Khyeabad^  and,  in  special  ap- 
peal, of  the  Financial  Commissioner  of  Oudh,  the  appellant  was 
held  entitled  to  a  partition  as  a  member  of  a  joint  Hind6  family. 
On  the  27th  of  August  1868,  the  Financial  Commissioner,  in  review 
of  his  own  judgment,  reversed  those  three  judgments,  and  held  that 
the  appellant  was  only  entitled  to  receive  suitable  maintenance 
from  the  respondent. 

By  the  facts  as  admitted,  or  as  found  in  the  first  two  Courts,  it 
appeared  that  the  talook  in  question  had  belonged  for  several  genera- 
tions to  the  family  of  the  appellant  and  respondent.  It  had  not 
been  divided  for  six  or  seven  generations,  and  the  respondent  pleaded 
a  family  custom  against  partition,  which,  however,  he  failed  to  es- 
tablish by  evidence. 


*  From  this  decision  an  appeal  was  preferred  to  the  Privy  Council*  but  pendeiUt- 
liUy  the  appellant,  Moha-ranee  Heera-nauth  Coonwur  having  died,  the  appeal  was  ^ 
missed  by  that  Tribimol  for  want  of  prosecution. 
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la  the  judgment  passed  in  review,  the  Fm&Qcial  Commissioner 
relief  upon  a  case  iu  which  his  predecessor  Mr,  Davies  had  decided 
that  an  unbroken  prescription  of  six  or  seven  generations  is  sufficient 
warrant  for  maintaining  the  family  usage  under  which  a  talook  had 
always  descended  to  a  nigh  heir. 

The  appellant  then  appealed  to  her  Majesty  in  Council. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  J.  W.  ColvUe. — Their  Lordships  are  of  opinion  that  this 
appeal  must  be  allowed.  That  the  family  was  joint  and  undivided 
was  indisputable ;  and  it,  therefore^  lay  on  the  respondent,  if  he 
could  displace  the  operation  of  Ihe  ordinary  Hindd  law^  to  do  so  by 
clear  proof  of  some  family  or  other  custom  which  varied  the  law.  Both 
the  lower  Courts  have  found  that  no  such  custom  was  established ; 
but  that,  on  the  contrary,  there  was  evidence,  sajbisfactory  to  them, 
that  the  estate,  though  engaged  for  in  the  name  of  ope  brother,  was, 
in  poigt  of  fact,  held  and  enjoyed  hj  the  two  brpthers  a9  co-sharers. 
There  was  also  evidence  that  although  thei*e  had  beei^  no  partition 
of  this  ^tate  for  six  or  seven  generations,  the  property  of  the  family 
had  in  former  tinies  been  the  subject  of  partition. 

,  It  appears  to  their  Lordships  that  the  decision  of  Mr.  Davies 
has  not  the  effect  which  the  Financial  Commissioner,  Colonel  Bar- 
row, attributes  to  it ;  and  that  it  is  not  an  authority  which  governs 
^e  present  case.  In  the  case  before  Mr.  Davies,  the  lower  Courts 
bad  found  that  during  six  or  seven  generations  the  estate,  then  in 
question,  not  only  had  remained  undivided  in  fact,  but  had  descended 
as  an  impartible  estate  to  a  single  heir.  That  being  so,  Mr.  Davies 
appears  to  have  ruled  that  this  proof  was  sufficient  to  raise  a  pre- 
sumption of  an  unbroken  family  custom,  which  could  not  be  re- 
butted by  some  evidence  that  had  been  tendered  to  show  earlier 
partitions  in  the  family,  where  by  a  larger  estate  had  been  broken  up 
into  several  smaller  portions,  one  of  which  was  the  estate  in  dis- 
pute. In  the  present  case  there  was  no  evidence  of  enjoyment  by  a 
single  member  of  the  family  during  six  or  seven  generations ;  all 
that  was  found  was  that  during  that  period  the  estate  had  never 
been  divided.  That  fact  alone  cannot  control  the  operation  of  the 
ordinary  rule  of  HindA  law,  or  deprive  the  parties,  if  members  of 
a  joint  and  undivided  family,  of  the  right  to  demand  a  partition 
when  they  are  so  minded. 
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Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
allow  this  appeal  to  reverse  the  decision  of  the  Financial  Commis- 
sioner^ and  to  affirm  the  decrees  of  the  lower  Courts. 

Bengal  Law  Reports,  Vol.  XIII,  p.  165, 

In  a  suit  against  the  son  of  the  late  Rajah  of  Tipperah  for 
the  succession  to  the  Tipperah  zamindari,  there  being  proof  that 
by  the  usage  of  the  family,  the  person  appointed  Jobraj  is  successor 
to  the  zamindari,  in  preferance  to  the  next  of  kin,  such  usage  was 
upheld  by  the  Court  and  Judgment  given  accordingly. — Ramgaivga 
Deo  V.  Doorga  Monee  Jobraj. — Sel.  S.  D.  A.  Rep.  Vol.  I,  p.  270. 
(New  Ed.  p).    I  Mori.  333. 

By  the  special  usage  of  the  Principal  Zamindari  in  the  district  of 
Tipperah,  the  person  appointed  Jobraj  takes  the  inheritance,  in 
preference  to  the  next  of  kin,  and  the  person  appointed  Bunrah 
TAoX^or  is  considered  next  to  him  in  succession,  and  takes  the 
inheritance  in  his  default,  as  well  as  on  his  death,  provided  the 
Jobraj  after  becoming  Rajah  has  not  nominated  another  person 
to  be  his  Jobraj. — Urjun  Manik  Thakoor  and  others  v.  Ram  Chunga 
Deo.— SeL  S.  D.  A.  Rep.  Vol.  II,  p.  139  (New  Ed.  p). 

According  to  the  custom  prevalent  in  certain  mountainous 
estates  of  Tipperah,  the  ordinary  rules  of  inheritance  do  not  prevail, 
and  the  individual  of  the  family  designated  Jobraj,  and  failing 
him  the  individual  called  Burra  Thakoor  succeeds  to  the  estate  and 
title  of  Rajah. — Ranee  Soomitra  v.  Ramgunga  Manik. — SeL  D.  A. 
Rep.  Vol  III,  p.  40  (New  Ed.  p.  54). 

According  to  the  Hindfi  law  a  Rajah  has  full  power  to  nomi- 
nate a  Jobraj  or  heir  apparent,  and  a  whole  or  uterine  brother  has 
a  better  title  than  a  half  brother. — Beer  Chunder  Joobraj  v.  Ked 
Kiaaen  Thakoor.-^.  TV.  R.  Vol.  I,  p.  177. 

In  a  suit  for  succession  to  a  Raj,  the  right  to  which  was  founded 
on  family  custom  governing  the  succession,  the  plaintiff  stated  that 
he  was  the  eldest  living  member  of  the  class  out  of  which  the  su^ 
cesser  could  alone  be  appointed,  and  that  the  predecessor  of  the  last 
had  promised  to  appoint  him  the  plaintiff  The  defendant  con- 
tended that  the  choice  of  the  Rajah  within  a  certain  class^    within 
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which  he  was  iacluded^  was  absolutely  free  and  could  not  be  con- 
trolled by  the  wishes  of  a  former  Rajah. 

Held  that  where  there  was  evidence  of  a  power  of  selection^  the 
actual  observance  of  seniority  even  in  a  considerable  series  of  succes- 
sions could  not  of  itself  defeat  a  custom  which  established  the 
right  of  free  choice,  and  that  even  if  the  instances  had  been  uniform 
and  without  exception,  that  alone  would  not  be  sufficient  to  support 
the  plaintiff's  case. 

Where  the  custom  required  the  union  of  two  things  to  consti- 
tute the  legal  heir,  viz,,  seniority  in  age  and  nearness  of  kin,  a 
claimant  who  has  but  one  of  these  qualifications  (seniority)  cannot 
be  entitled  to  succeed  by  the  family  custom. 

Held  that  the  general  rule  of  Hindii  law,  which  gives  a  pre- 
ference as  heir  to  the  whole  blood  over  the  half  blood  extends  also 
to  a  Rajy  in  the  absence  of  evidence  showing  that  the  family  custom 
by  which  the  succession  to  the  rajdom  is  governed  supersedes  the 
General  Law.  Where  a  custonl  is  proved  to  exist  it  supersedes  the 
General  Law,  but  the  General  Law  still  regulates  all  beyond  the  cus- 
tom.— Neel  Kriato  Deb  Burmana  v.  Beer  Chunder  Thakoor  and 
others.— Privy  Council,  the  15th  of  March  1869.— S.  W.  R.  Vol  XII, 
P,  C.  p-  21.    Vide  B.  L.  R.  Vol  III,  P.  C.  p.  13. 

By  the  general  Hindti  law  where  a  subject  of  inheritance 
is  from  its  nature  indivisible,  and  can  therefore  descend  to  one  only 
of  several  sons,  the  succession  as  between  sons  by  different  wives 
(other  than  the  first  wife)  of  equal  caste,  is  to  be  determined  by  the 
priority  of  birth  of  the  sons,  and  not  by  the  priority  of  marriage  of 
their  respective  mothers ;  and  therefore  with  respect  to  the  succes- 
sion to  an  impartible  zamindaree  in  the  district  of  Tinnevelly  in  the 
presidency  of  Madras,  the  son  of  the  third  wife  is,  in  the  absence 
'Of  proof  of  any  special  customs  or  family  usage  to  the  country,  to  be 
-preferred  as  heir  to  a  subsequently  born  Ison  of  the  second  wife.* 

A  special  usage  modifying  the  ordinary  law  of  succession  must 
l>e  ancient  and  invariable,  and  must  be  established  to  bo  so  by  clear 
und  unambiguous  evidence. — Rama  Lakshmi  Ammal  v.  &ivanan- 
ika  Perumal  SethurayeK — Privy  Council.  B.  L.  R.  Vol.  XII, 
pp.  390—405. 

*  See  Partitioii. 
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Tte  mere  iipmu:(ibility  of  aa  estate  is  npt  fiufficieat  to  niake 
the  succession  to  it  follow  tbe  course  of  succession  d  separate 
estate,  ^hiva  Qiii^ga  Case  explaiue^f  the  Sre^  Majoh  Yaniimalu 
VevikujcLmah  v.  Sre^  Bqjaih.  Y(WVm(Un  BoQchi  Venhidra^—S.  W. 

B.  Vol.  :pii,  P.  C.  p.  21. 

There  is  no  difference  between  the  position  of  a  Rajah  holding 
an  impartible  Raj  and  that  of  an  ordinary  zemindar,  ia  respect  of 
his  power  to  relinquish  the  property  in  favor  of  his  nef  t]  legal  heir. 
Such  a  relinquishment  is  not  forbidden  by  the  Hin^d  law. 

Whierp  tl)e  ^ect  of  supb  ^  relinquishment  is  tP  give  the  pro- 
perty entirely  to  the  handsf  of  his  sop,  hp  caq,  during  his  father's 
life-time,  question  and  challenge  ajfiy  acts  done,  and  any  ac{;s  that 
are  alleged  to  have  l^en  done,  by  his  father,  and  which  are  denied 
by  the  father. — Luchmee  Narain  Singh  v.  T.  M.  Qikon  and  others. 
-^.  W.  R  Vol.  XIV^  p.  197. 

Held  that  a  Ghatwali  Mahail  in  zillah  Beerbhoom,  with  refer- 
ence to  the  usual  practice  and  the  meaning  and  intent  of  the  term 
OhatvxH,  IB  not  divisible^  on  the  death  of  a  Ohatwal,  among  his  heirs, 
but  should  devolve  entire  on  the  eldest  son,  or  the  next  (jHhatwaZ.-^ 
Hat  Lai  Singh  v.  Jorawun  Singh, — Sel.  S.  D.  A.  R.  Vol.  VI, 
page  169.    (New  Ed.  p.  204.) 


MUS8AMAT  Teetoo  Koonwubee,  (Pefcndant,)  Appellant, 

versus 
SUBWAN  SjNGH,  (Plaintiff,)  Respondent. 

Jiidgment. 

The  court  observe  that  there  is  no  doubt  that  the  Principal  Sad- 
der Ameen  has  decided  correctly,  as  it  is  well  known  that  the  estab- 
lished custom  of  the  Ohatwalls,  as  of  Hindu  families  in  general  is 
that  the  right  of  succession  is  in  the  eldest  son  and  his  descendants 
and  representatives,  and  the  pleader  of  appellant  has  not  been  able 
to  show  any  speciality  in  this  case  to  the  contrary;  there  is  therefore 
no  necessity  to  enquire  into  the  fact  of  Luchmun  Sing's  possession 


*  See  Ante  pp,  2ii,  4AZ  ;  and  PartitioiL 
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sflet  his  father's  death,  such  pos^ssioh  oot  having  been  of  such  dtir- 
atioh  Its  cotild  in  itself  create  ietny  prescriptive  title  for  Ikid  descen- 
dants, tfae  diefendant  in  this  suit  Bhola  Sing  the  grtindiathfer  hatingf 
died  m  18S0  Fnisle^. 

This  appeal  is  dismissed  with  eostd.  Sadder  decision  25th  Au- 
gust 1853,  page  765. 

Agreeably  to  the  family  usage,  the  succession  by  primogeniture 
to  an  estate  in  Chota  Nagpore  (under  the  Agent  to  the  Governor 
General  at  the  Hazari  Bagh  )  was  upheld  against  a  claim  for 
division  of  th^  ancestral  estate. — Thakoorai  Chuiter  Dhari  Singh, 
V.  Thakoorai  Tilwck  Dhari  Singh. — SeL  S.  D.  A.  R.  Vol.  VI, 
page  260.     (New  Ed.  p.  325). 

By  the  usage  of  the  zeinind^is  of  Fachete  the  eldesi  s6n  was 
held  entitled  to  succeed  to  the  Rkj,  the  other  sons  as  wbll  ks  tfae 
minor  branches  of  the  faniily  being  only  entitlbd  to  maih'tenimce. 
iiohdrdjah  Oumr  Ndrain  Deo  v.  Aniind  Lkl  SiiigfJL— Sfel.  S.  D. 
A.  itep.  Vol  Vt,  p.  482.    (New  Ed.  p.  354). 

In  the  case  of  an  estate  in  Manbhoom,  ih  the  jufisdi6lid&  of 
the  Governor-Uenerai's  Agent  at  Hazari  Bagh,  it  was  held  according 
^6  tlfie  usage  of  the  flkihily  that  the  succesisibn  Vested  iH  the 
eldest  so'n  of  diecedsed  Rajah  born  of  any  6f  his  wiveili,  in  pt'efbt'- 
enc^  to  the  eldest  son  of  his  pikat  or  first  likii\.*—ktijo^  Raghikl- 
iiixth  ^irigh  v.  Bdjah  SUrrihiir  Singk—Sel  S.  D.  A.  R.  Vol.  Vlt, 
p.l2e.    (New  Ed.  146). 

Where  in  a  disputed  claim  for  a  zemindari  in  jungle  mehauls, 
it  appeared  on  the  evidence  thelt  it  was  an  estate  that,  by  the  fkmily 
cnstom,  had  always  been  held  by  the  chief  male  heir,  the  remaining 
hdrs  receiving  only  food  and  raiment,  iatnd  that  it  ne^r  had  bedn  taken 
by  JBk  femde,  it  Was  held  that  the  brother  of  the  deceased  childless 
Bajah  should  take  his  estate  to  the  exclusion  of  his  widows. — The 
widows  of  Rajah  Zorawor  Singh  v.  Koontour  Perthee  Singk.-^QeL 
a.  D.  A-  R.  Vol.  IV,  p.  57.    (New  Ed.  p.  72). 

In  a  suit  for  succession  to  a  moiety  of  the  estiate  of  the  Itaja 
of  Tirhiity  the  claim  was  disinissed  oh  the  ground  that  the  succes- 


*  Bee  Partition. 
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sion  devolved  upon  the  defeudant,  in  virtue  of  a  deed  executed  in 
his  favor  by  the  late  incumbent^  such  succession  being  in  conformity 
with  the  long  established  usage  of  the  family  in  which  the  title  and 
estate  had  uniformly  devolved  entire  for  many  generations. — Mnhor 
raj  Kunwar  Bastidev  Singh  v.  Maha-raja  Riuira  Singh  Bahadw. 
S.  D.  A.  R.  Vol.  VII,  p.  228.    (New  Ed.  p.  271)- 

It  is  no  bar  to  the  division  amongst  heirs  of  an  estate^  the  pro- 
perty of  a  Hindu  family,  that  it  previously  belonged  to  another 
family,  in  which  the  custom  had  obtained  that  the  whole  estate 
should  pass  to  the  eldest  son. — Gopal-dcis  Sindh  Man  Datta  Mdha* 
patrd  v.  Naroltam  Sindh  and  others. — S.  D.  A.  R.  Vol.  VI,  p.  195. 

Where  a  party  sued  to  recover  the  Raj  of  one  of  the  tributary 
mahalls  of  Cuttack,  as  the  son  and  heir  of  the  late  possessor,  his 
claim  was  dismissed  on  the  ground  that  his  mother  being  a  kept 
mistress  and  never  having  resided  in  the  Maliall  Sardi,  he  was  not 
entitled  to  succeed,  according  to  the  lo^cal  and  family  usage. — Rajah 
Jenardun  Ummar  Singh  Mahendar  v.  Obhoy  Singh, — Sel.  S.  D. 
A.  R.  Vol.  Vr,  p.  42.    (New  Ed.  p.  49). 

The  plaintiff  sued  to  obtain  possession  of  th^  Raj  of  one  of 
thQ  tributary  mahalls  in  Cuttack  as  heir  to  the  late  Rajah,  by  a 
slave  girl,  held  that  he  could  not,  as  such,  succeed  to  the  Raj 
according  to  the  established  us&ge.-^Balbhvdder  Bhourbur  v. 
Rajah  Juggemath  Sree  Chundun  Mohapattur. — Sel.  S.  D.  A.  R. 
Vol.  VI,  p.  296.     (New  Ed.  p.  372). 

According  to  the  Hindti  law  current  in  Benares,  a  childless 
widow  is  not  entitled  to  succeed  to  her  late  husband^s  estate,  which 
devolved  entire  and  without  partition  on  him  from  his  ancestors^  to 
the  exclusion  of  his  brothers.*  Rajah  Shumshere  Mull  v.  Ranee 
Ddraj  Konwur.— Sel.  S.  D.  A.  Rep.  Vol.  II,  p.  169.  (New  Ed. 
page  216). 


*  The  pundits*  Vyavoithd  upon  which  the  above  deciflion  was  found  is  as  follows : 

"The  Jiaj  and  zenundary  having  descended  entire  and  without  partition  to  Rajah 
AJeet  Mull  from  his  ancestors,  his  widow  can  maintain  no  right  to  possession  of  it 
during  her  life-time,  because  according  to  the  Shatterz  current  in  Ooruckpore,  a  widow 
is  only  entitled  to  the  portion  of  the  ancestial  estate,  which  ou  a  partition  may  have 
fallen  to  her  husband. 
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Where  by  the  usage  of  the  country  and  family  of  the  parties 
claiming  certain  prerogatives  and  property,  it  was  customary  that 
such  should  vest  in  the  senior  male  of  a  particular  branch  of  the 
family,  it  was  held  that  a  testamentary  disposition  in  favor  of  any 
other  member  was  void  and  of  no  effect. — Moloshery  KowUagom 
Eana  Vurma  Rajah  v.  Mooiherakal  RotaUagom  Rana  Vurma 
Rajah.  Case  5  of  1825.— Mad.  Decis.  Vol.  I,  p.  509.  (Mori.  Dig. 
Vol.  I>  page  334.) 

By  the  tenure  of  Ghatwally,  the  lands  are  held  under  a  grant 
from  the  ruling  power,  by  the  peformance  of  the  defined  duty  of 
the  Ohatwal  guarding  the  Oha48  or  passes. 

Upon  the  death  of  the  Ohxitwal  last  seized,  the  lands  descend  en- 
tire to  a  male  heir,  as  Ohaitval, — Rajah  Lilanund  Singh,  Appellant, 
V.  The  Government  of  Bengal^  Respondent. — Moore's  India  Appeals 
Vol.  VI,  p.  101. 

Where  it  appeared  on  evidence  that  the  estate  of  a  Hindii 
deceased  had  not  invariably  devolved  entire  on  the  chief  heirs,  but 
had  been  taken  by  the  most  competent,  and  had  been  occasionally 
held  by  several  heirs  conjointly,  the  Court  considered  it  to  be  divi- 
sible among  the  heirs  according  to  the  Hindii  law  of  inheritance, 
and  decreed  partition  of  the  estate  in  opposition  to  the  claim  of 
one  heir  to  hold  the  same  as  an  individual  estate. — Baboo  GirvruT' 
dharee  Singh  v.  Koldhul  Singh  and  others. — Sel.  S.  D.  A.  R. 
Vol.  IV,  p.  9.    (New  Ed.  p.  12.) 

This  decision  was  confirmed  on  appeal  by  the  Judicial  Committee 
of  the  Privy  Council. — Vide  Moore's  India  Appeals  Vol.  II,  page  344. 

Where  a  nephew  of  a  deceased  Hindd  claimed  a  moiety  of  his 
uncle's  estate  from  his  cousin,  who  had  possessed  himself  of  the 
whole  property,  he  was  non-suited,  it  being  proved  that  the  estate 
had  always  devolved  on  the  eldest  son  or  the  nearest  heirs  of  the 
deceased  proprietor,  his  other  heirs  being  only  entitled  to  food 
and  raiment  from  the  estate. — ML  Moha-ranee  and  another  v.  Benee 
Persaud  Rac—Sel  S.  D.  A.  R.  Vol.  IV,  p.  62.    (New  Ed.  p.  79.) 

Evidence  of  the  acts  of  a  single  family  repugnant  or  antago- 
nistic  to  the  general  law  will  not  establish  a  valid  custom  or  usage 
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enforcible  in  a  Court  of  J\xai\ce.'---MadhaV'i'ao  Righavendra,  Ap- 
pellant— Bdl'krishna  Rdghavendra  et.  aL  Respondents.— Bom. 
H.  a  R-  Vol.  IV,  p.  113. 

Where  a  custom,  according  to  which  the  Rajahs  of  Beerbhoom 
had  granted  a  right  to  a  share  of  property,  described  as  "  Bhabak 
Mdtala*'  appeared  to  have  been  always  recognised  by  the  Courts, 
it  was  maintained  notwithstanding  that  it  is  in  contravention  of 
the  ordinary  Hind6  law. — Nil  Madhah  Gossamee  r.  Chunder  Moo- 
khee  Oo88amee.^S.  W.  R.  Vol.  XXII,  p.  397. 

By  the  custom  of  a  Hindti  family,  no  distinction  was  made 
between  the  issue  of  a  Sugyi  marriage  and  a  Lyahi  marriage. 
Held  that  the  issue  of  the  son  of  a  Sugyi  wife  first  married  was 
entitled  to  inherit  the  property  of  the  grandfather,  in  priority 
to  the  issue  of  the  son  of  a  subsequent  Lyahi  wife. — Radaik 
Ohasiran  v.  Bibdaik  Perahad  Singh, — Marshall's  Reports,  p.  614. 

Among  the  Jumboo  Brahmins,  if  a  man  die  leaving  a 
daughter  and  no  male  issue,  the  daughter  and  her  daughter  would 
inherit  the  property  even  where  undivided,  and  not  cousins  or  coUa- 
teral  relations,  who  could  only  succeed  on  failure  of  all  other  heirs; 
as  it  is  the  custom  of  the  caste  for  women  to  succeed,  whether  the 
family  be  divided  or  undivided. — Dessaees  Huiree  Shunkur  and 
Roop  Shunkur  v.  Man-koovur  and  Amha. — Sel.  Rep.  122,  (Mori. 
Dig.  Vol.  I,  p.  334.) 

Where,  by  the  established  usage  of  any  country  or  province, 
the  right  of  succession  may  be  preserved  to  illegitimate  children  as 
well  as  to  those  born  in  wedlock  or  adopted,  such  usage  is  to  be 
adhered  to. 

It  appearing  that  by  the  custom  of  Nagur  Brahmins  in  Benares, 
illegitimate  sons  cannot  inherit,  judgment  passed  against  the 
claimant,  the  illegitimate  son  of  a  Nagur  Brahmin,  suing  for  his 
father's  estate.— Sel.  S.  D.  A.  R.  Vol.  I,  p.  28.     (New  Ed.  p.  37). 

The  plaintiflF  claims  a  moiety  of  the  Jelamttta  Zemindaree 
under  the  ordinary  rules  of  the  Hind6  law  of  inheritance.  The 
defendant  pleads  a  family  custom  under  which  the  landed  property 
invariably  descended  to  the  eldest  son,  or,  on  failure  of  issue,  to  the 
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nexfc  mala  beim  Iq  exclusion  of  all  other  beirs.  As  tbe  defendant 
is  unable  to  establish  the  existence  of  the  alleged  family  custom, 
tbe  decision  of  tbe  lower  court  was  reversed,  and  a  decree  given  for 
the  (plaintiff)  appellant.  Whenever  a  plea  of  family  custom  is  set 
off  against  the  ordinary  law  of  inheritance,  it  is  necessary  that  usage 
be  ancient  and  invariable,  and  be  established  by  clear  and  positive 
proof. — Rajah  Kunwar-naraen  Roy,  (Plaintiff,)  Appellant  v. 
Dharani-dhur  Roy  guardian  for  the  minor  sons  of  Krishnender- 
naraen  Roy,  (Defendant,)  Respondent.— S.  D.  A.  Decis.  for 
1858,  p.  1132. 

In  the  case  of  Sumrun  Singh  and  others  v.  Khedun  Singh 
and  Hur-lal  Singh,  the  respondents  pleaded  the  peculiar  usage  of 
their  family,  which,  they  averred,  was  sufficient  to  regulate  the  mode 
of  succession  :  and  they  adduced  two  instances,  in  which  the  dis- 
tribution had  been  made  by  the  number  of  wives  without  any  re- 
ference to  the  number  of  sons  that  they  had  borne  respectively. 
The  proceedings  in  this  case  were  delivered  to  the  pandits  for  an 
exposition  of  the  Hindd  law,  and  from  their  written  opinion,  it 
appeared  that  to  legalize  any  deviation  from  the  strict  letter  of  the 
law,  it  was  necessary  that  the  usage  should  have  been  prevalent 
during  a  long  succession  of  ancestors  in  the  family,  when  it  be- 
comes known  by  the  name  of  kuldchdr.  In  support  of  these 
opinions  the  following  texts  of  Yrihaspati  and  Ei.TTi.TANA  were 
cited : — "  Where  there  are  an  equal  number  of  sons  borne  of  two 
or  more  different  wives,  equal  in  degree,  the  distribution  is  to  be 
regulated  according  to  the  mothers ;  but  where  the  number  of  the 
sons  (by  different  wives)  is  unequal,  the  distribution  is  to  be  regulat- 
ed by  the  number  of  sons/'  "  Where  a  usage  is  hereditarily  and 
scrupulously  adhered  to,  it  acquires  the  appellation  of  duty;  and 
must  be  adhered  to/'  On  receiving  the  above  exposition  of  the  law, 
the  first  and  second  Judges  of  the  Sudder  Dewanny  Adawlut,  who 
tried  the  appeal,  being  clearly  of  opinion  that  the  plaintiffs  had  not 
proved  such  a  usage  as  is  required  to  justify  a  deviation  from  the 
Hindii  law  of  inheritance,  awarded  them  a  two-anna  share  of  the 
Zemindaree  (in  conformity  with  the  Hiudfi  law.) — SeL  S.  D.  A.  Rep. 
Vol.  II,  pp.  116, 117.    (New  Ed.  p.  147.) 

A  claim  to  an  estate  on  the  plea  of  family  usage  whereby  a 
brother  succeeds  a  brother  to  the  prejudice  of  surviving  sons  dis- 
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allowed^  on  proof  that  such  was  not  the  family  usage,  but  only  in 
one  instance  the  brother  had  seized  on  and  maintained  his  title  by 
violence. — Pratdb-dev  v.  Sarlhdev  Rdykat. — S.  D.  A.  Rep. 
Vol  II,  p.  249.    (New  Ed.  p.  321.) 
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SECTION  II, 
ON    EMIGRATION. 


Calcutta,  S.  D.  A.^The  22iid  of  June,  1801. 

Raj  Chund£B  Naraen  Chowdhby,  Appellant, 

versus 
QocuL  Chanb  Ooh,  Respondent 

Suit  for  the  landed  estate  of  a  deceased  Hindd,  situated  in  Bengal,  by  the  son  of  Ml 
lister,  against  the  son  of  his  paternal  unde.  By  the  law  of  Bengal  the  plaintiff 
would  be  heir :  by  the  law  of  Mithilay  the  defendants  As  the  eitaie  was  situated 
in  Bengal,  and  the  family,  originally  from  Mithila,  had  resided  for  generationa 
in  Bengal ;  had  intermarried  with  Bengal  women ;  and  had  not  uniformly  obsenred 
the  religious  ordinances  of  Mithila  ;  adjudged  that  the  Bengal  law  must  govern 
the  case. 

(The  principal  part  of  the  decision  is  ss  follows:) 

The  (Sadder)  Court  put  the  following  questions  to  their  pun- 
dits. By  the  law  as  received  in  Bengal^  which  of  the  parties  has 
a  right  to  the  contested  zemindaree  ?  and  which  according  to  the 
MiihUa  law?  and  if  a  Hindii  of  Mithila  reside  in  Bengal,  and 
regulate  the  religious  ceremonies  of  his  family,  connected  with 
funerals  and  marriages,  by  the  shaster  of  Mithila ;  or  if  a  Hind6 
of  Mithila  reside  in  Bengal,  and  regulate  those  ceremonies  by  the 
Bengal  shaster ;  in  each  case,  by  which  law  will  his  civil  rights  be 
determined  ?  The  answer  of  the  pundits  recited  that  "  if  the  family 
being  from  Mithila,  but  dwelling  in  Bengal,  performed  religious 
rites  with  the  people  of  Bengal,  and  held  a  zemindaree  in  that  pro- 
vince, Oocrd'Chand  (the  sister's  son)  is  heir  to  it,  conformably  with 
the  Bengal  law.  But  if  the  family  merely  dwelt  'in  Bengal,  and 
performed  religious  ceremonies  with  Mithila  people,  and  observed 
the  laws  and  usages  of  that  province,  then  Raj-chunder  (the  son 
of  a  paternal  uncle)  will  inherit  agreeably  to  the  Mithila  law." 
And  from  the  evidence  taken  it  appeared  that  the  purohit  or  fiami- 
ly-priest,  of  each  of  the  parties,  was  a  Brdhman  of  Bengal ;  that 
the  ancestors  of  the  parties,  whose  family  bad  been  resident  in 
Bengal  for  several  generations)  had  inter-mamed   with    Bengal 


582  PRECEDENTS  OF  [Book  n. 

women ;  that  the  rites  and  ceremonies  connected  with  funerals  or 
marriages,  had  been  some  times  according  to  the  MithUa,  and  some 
times  according  to  the  Bengal  ahdatra.  Under  the  opinion  given 
by  their  pundits,  and  on  consideration  that  the  contested  lands 
were  situated  in  Bengal ;  that  the  family  had  been  long  resident 
in  Bengal ;  and  that  there  had  been  no  uniform  observance  of  the 
ordinances  of  the  Mithila  ehdatra,  the  Sudder  Dewanny  Adawlut 
(present  J.  Lumsden  and  J.  H.  Harington)  held  that  the  case  had 
been  well  determined  by  the  provincial  court  according  to  the  Hin- 
36  law  of  Bengal*— Sel.  S.  D.  A.  R  Vol.  I,  p.  43.  (New  Ed.  p.  56.) 


Calcutta,  a  D.  JL—The  24/A  of  April,  1812. 

GuNGA-DUTT  J  HA,  Appellant, 

veraiLS 

Sbee-nabain  Bai  and  Mussummaut  Leella-wuttee,  (widow  of 

Lullit-narain  Bai),  Bespondents. 

A  fenon  Mttling  in  a  fore^  district  bImU  not  be  deprived  of  the  benefit  of  tbe  laws  of 
his  native  dUtiict,  provided  he  adhere  to  its  customa  and  ueagee.  According  to  the 
law,  aa  current  in  Mithila,  claimantB  to  inheritance  as  far  as  the  eeventh  and  even  the 
fourteenth  in  descent  in  the  male  Hne  from  a  common  ancestor,  are  preferable  to  tke 
OQfusia  by  the  mother^  side  of  the  deceased  proprietor. 

This  was  an  action  brought  by  Gunga-dutt  Jha  in  the  Zillah 
Court  of  Furnea  on  the  18th  of  January  1805,  against  Sree-narain 
Bai  and  Lullit-narain  Rai,  for  the  recovery  of  the  estate,  real  and 
personal,  of  the  late  Rajah  Inder-narain,  vacated  by  the  death  of  his 
widow,  Ranee  Inderawutty;  the  plaintiff  claimed  as  heir  to  the 
estate  of  Rajah  Inder-narain,  the  Ranee's  husband,  to  whom  he  was 
maternal  first  cousin,  viz.,  son  of  the  sister  of  Inder-narain's  mother. 

The  defendants  were  lineally  descended  from  Sumroo  Chowdry, 
paternal  great-grandfather  of  the  great-grandsire  of  Rajah  Inder* 
narain.    The  estate  in  dispute,  the  zemindary  of  Habelee  Purnea» 


*  If  the  family  had  been  shown  to  have  continued  !n  the  ohservance  <ft  the  nattzral 
Jaws  and  usaftB,  namely,  those  of  Mithila,  the  rule  of  inheritance,  as  eetabHshed  in 
that  province,  must  have  been  followed.  By  the  diause  of  them,  the  adoption  oC  the 
cnatoms  and  laws  of  Bengal,  and  empfeyment  of  priests  sf  tliis  proMte  in  n^igiaas 
rites,  the  famfly  is  considered  to  have  adopted  Bengal  for  its  ivnntry  in  all  mattera. — 
Kett  hf  Mr.  Cslebrooke. 


« 
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18  partly  situated  withia  the  limits  of  the  province  of  Bengal,  and 
the  late  Rajah  anck  Ranee,  as  well  as  the  parties  in  this  cause,  were 
resident  within   that   province;  but  all  religious  ceremonies,  and 
those  of  a  civil  nature,  including  marriage,  were  performed  in  the 
families   of  both  appellant  and  respondent  (as  they  had  been  in  the 
family  of  the  late  Rajah  and   Ranee^   whose  ancestors  came  into 
Furnea  from  the  adjacent  district  of  Mithila  or  Trihoot)  by  a  Mithila 
Purokit,  or  priest,  according  to  the  shaaters  current  in  that  district. 
On  a  reference  by  the  Zillah  Judge  to   the   pundit  of  the  Courts 
with   the   view  of  ascertaining    the   Hindu  law    in  this  case,  he 
delivered  the  following  vyavaathd : — "  Inder-narain  Rai  died  without 
leaving  a  son,  grandson  or  great-grandson ;  his  property  came  to 
his  wife.     There  being  no  kinsman  to  her  husband  within  the  re- 
lation of  brother's  son^  Sree-narain  and  Lullit-narain  (defendants)  are 
the  sapindas  (connected  by  funeral  oblations)   and  succeed   to  his' 
property.    They  surviving,  Qunga-dutt  Jha,  the  son  of  Inder-narain's 
mother's  sister,  who  is  among  the  Bandhua  (cognates  or  maternal 
kindred,)  does  not  succeed."     Vyavasthda  of  several  pundits  in 
which  the  right  of  the  plaintiflf  was  upheld,  having  been  exhibited 
by  the  plaintiff;  the  Zillah  Judge  transmitted  the  genealogical  tables 
of  the  parties,  together  with  the  above  vyavasthds,  to  the  Provincial 
Court  of  Moorshedabad,  and  subsequently  to  the  Court  of  Sudder 
Dewanny  Adawlut,  for  the  opinion   of  the  Hindii  law  officers  of 
those  Courts.    The    Vyavaathd  of   the  pundit  of  the  Provincial 
Court  of  Moorshedabad   was   to  the  following  effect : — '*  The  widow 
of  Rajah  Inder-narain  possessed   ber  husband's  estate.     After  her 
death,  there  survived  the  maternal  first  cousin  of  her  husband,  and 
the  descendants   of  her  husband's  ancestor  (in  the  6th  degree.)    In 
this  case,  maternal  first  cousin  is  entitled  to  offer  funeral  oblations 
and  recover  the  estate.    The    Vyavaathd  of   the  pundita  of   the 
Sudder  Dewanny   Adawlut,  in  answer  to  the  reference  to  the  Zillah 
Judge,    was    to    the    following    effect: — *' After    the    death     of 
Ranee  Inderawutty,  widow  of  Rajah  Inder-narain,   there   being  no 
descendant  in  the  relation  of  brother's  son  ;  the   Vyavasthd  declar«- 
ing  the  right  of  Sree-narain  and  Lullit-narain,  the  sapindaa  of  her 
husband,  to  the  estate  left  by  the  Rajah,  and  possessed  by  the  Ranee, 
is  correct,  according  to  the  Bibada'Chintamani,   and  other  books 
current  in  the  district  of  Mithila,    The   Vyavaathd  which   declares 
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the  right  of  Gunga-datt  Jha,  son  of  the  Rajah's  maternal  annt,  who 
is  therefore  a  Bundhv,  (co^ate)  of  the  Ranee's  hasband,  is  not  to  be 
approved;  that  exposition  of  the  law,  however^  is  in  conformity  with 
the  Ddyorbhdga,  Ddya-ttUwa  and  other  books  current  in  Bengal" 

The  Zillah  Judge,  under  the  above  opinion  of  the  pundits  of 
the  Sudder  Dewanny  Adawlut,  passed  a  decree,  dismissing  the  plain- 
tiff's suit,  with  costs. 

On  appeal  to  the  Provincial  Court  of  Moorshedabad^  the  first 
and  second  Judges  of  that  Court  having  made  another  reference  to 
the  pundits  of  the  Sudder  Dewanny  Adawlut,  for  a  more  specific 
detail  of  the  grounds  of  their  opinion  in  favor  of  the  respondents, 
€L  vyavasthd,  to  the  following  purport,  was  delivered: — "That  the 
parties  being  of  a  Mithila  family,  and  performing  their  ceremonies 
according  to  Mithila  ahasters,  the  case  ought  to  be  decided  accord- 
ing to  the  books  current  in  that  district:  that,  according  to  the 
received  and  most  authoritative  books  of  law  of  the  Mithila  system^ 
which  was  current  in  Purnea  also,  the  paternal  kindred  are  entitled 
to  succeed  before  the  maternal  relations,  and  that  consequently  the 
appellant  had  no  legal  right  to  the  succession  claimed  by  him/' 
The  Provincial  Court,  in  conformity  with  the  above  vyavasthd, 
passed  a  decree  affirming  the  decision  of  the  Zillah  Judge,  and  dis- 
missing the  appeal  with  costs. 

A  further  appeal  was  preferred  by  Gunga-dutt  Jha  to  the  Court 
of  Sudder  Dewanny  Adawlut.    The  Court  (present  J.  H.  Haring- 
ton  and  J.  Stuart),  under  the  opinion  of  the  Hindu  law  officers,  and 
on  reference  to  a  former  decision  in  the  case  of  Raj  Chunder  v.  Gocul 
Chand  Goh,*  passed  on  the  22nd  of  June    1801,   (on  which  occasion 
it  had  been  determined,  that  if  a  person  of  a  Mithila  family,  living 
in   Bengal,   have   a   Mithila  Purohit,  and  perform  the  ceremonies 
usual  on  occasions  of  joy  and  mourning,   according  to   the   Mithila 
shaster,  his  right  of  inheritance  and  other  claims  are  determinable 
by   the   law   authorities   current   in   that   country  )  were  clearly  of 
opinion,  that  the  decision  in  the  present  case  should  be  governed  by 
those  authorities ;  it  having  been  clearly  ascertained,  that  the  usages 
of  Mithila  had  continued  to  be   practised   in   every  respect  by  the 
parties.     With  a  view,  therefore,  to  ascertain  the  law  as  applicable 


• 
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to  the  case,  according  to  the  best  authorities  of  that  system^  refer- 
ence was  made  to  the  Fatna  Provincial  Court  and  to  the  Judge  of 

Zillah  Tirhooty   to   obtain    Vyavasthds  from   the  pundits  of  those 
Court& 

In  the  replies  to  those  references,  many  texts  were  cited  to 
show,  that,  according  to  the  Mitldia  authorities^  the  estate  of  a 
person,  on  failure  of  heirs  within  the  relation  of  brother's  son, 
devolves  on  the  paternal  kindred,  who  are  sapindas,  which  rela- 
tion includes  the  descendants  of  a  paternal  ancestor  to  the  sixth 
degree,  and  ceases  with  the  seventh  person  ;  in  default  of  sapindaa 
on  the  aamdnodakas,  or  those  connected  by  a  common  libation  of 
water,  viz.,  the  more  distant  pater;ial  kindred  extending  to  the 
fourteenth  degree,  and  on  failure  of  samdnodakas,  to  those  termed 
bandhus  or  cognates.  The  appellant  belonged  to  the  latter  des- 
cription of  relations.  The  Court  of  Sudder  Dewanny  Adawlut, 
under  the  above  Vyavasthds,  being  of  opinion,  after  a  careful  exa- 
mination of  the  objections  of  the  appellant,  that  the  right  of  the 
respondents  was  preferable  in  law,  according  to  the  Mithila  system, 
by  which  the  decision  of  the  present  case  was  guided,  passed  a  final 
decree,  affirming  the  decisions  of  the  Zillah  and  Provincial  Courts, 
and  dismissing  the  appeal,  with  costs. — Select  Reports  of  the  S.  D.  A. 
Vol.  II,  p.  11  (New  Ed.  p.  13.) 

The  above  was,  in  appeal,  affirmed  by  the  Judicial  Committee  (of 
the  Privy  Council),  the  abstract  of  whose  judgment  is  as  follows:— 

By  the  Hindu  law  in  force  in  Mithila  or  Tirhoot,  the  right  of 
succession  vests  in  the  descendants  in  the  paternal  line  in  preference 
to  those  of  the  maternal  line ;  and  such  law  continues  to  regulate 
the  succession  of  property  in  a  family  who  have  migrated  from  that 
district,  but  have  retained  the  religious  observances  and  ceremonies 
of  Mithila. 

A  suit  having  been  instituted  to  recover  the  estate   of  a  Hindti 

Mitlialese  by  the  maternal  first  cousin  of  the  last  male  proprietor, 

who  claimed  to  be  entitled  according  to  the  law  in  force  in  Bengal 

Held   by  the  Judicial   Committee  (affirming    the  judgment  below) 

that  according  to  all  the  authorities,  the  shasters  of  Mithila  were 

to  govern  the   succession,  and  that  by  them  the  party  in  possession 

being  descended  in  the  sixth  degree  in  the  paternal  line  was  to  be 

preferred  to  the  maternal  line :  notwithstanding  that  part  of  the 
YoL.  II.  74 
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property  was  locally  situate  in  Bengal,  and  that  the  last  proprietor 
vas  domiciled  there.* — Sutdhe-pvity  Dutt  Jha  and  others  (sons, 
heirs,  and  legal  representatives  of  Qunga  Dutt  Jah,  deceased) 
Appellants  versus  Rajender  Narain  Rae  (son  and  representative 
of  Sree  Narain  Bae,  deceased)  Respondent. — Moore's  India  Appeals, 
Vol  II,  p.  132. 

The  title  to  land  in  Purnea,  being  in  dispute,  upon  the  question, 
whether  the  Mithila  or  Nuddea  Law  was  to  regulate  the  sacces* 
sion,  the  test  to  be  applied  is,  the  form  and  character  of  religious 
rites  and  ceremonies,  and  the  usages  of  the  family. 

Where^  therefore,  a  family  of  Bengali  Soodra  sutgops,  who  had 
migrated,  at  a  remote  period,  from  (the  district  of  Burdwan)  the 
South-west  of  Bengal,  where  the  Nuddea  law  prevailed,  to  the  dis- 
trict of  Purnea,  where  the  Mithila  law  was  in  force^  and  adopted 
and  performed  their  religious  rites  and  ceremonies,  according  to  the 
law  of  Mithila, — it  was  held  by  the  Judicial  Committee  (of  the 
Privy  Council)  affirming  the  decree  of  the  Sudder  Court,  that  the 
JdiOiila  lawj  in  such  case,  must  govern  the  right  of  succession. 
Rani  Pudmavati  appellant  and  Doolar  Singh  and  others  Res- 
pondents.— Privy  Council,  Moore's  India  Appeals,  Vol.  IV,  p.  259. 

Upon  a  claim  to  the  inheritance  of  a  zemindary,  situate  in 
ilf t(£napor6,which  had  been  held  in  possession,  for  a  long  period  anterior 
to  the  institution  of  the  suit,  by  the  family  of  sut-gop  Brahmins,  who 
had  migrated  from  Bengal  to  Midnapore,  but  had  retained  their 
laws  and  performed  their  religious  ceremonies,  according  to  the 
Ddya-bhdga  and  other  authorities  in  force  in  Bengal,  it  was  held  by  the 
Judicial  Committee  (of  the  Privy  Council)  affirming  the  judgment 
of  the  Sudder  Court,  that  the  Ddya-hhdga  Shdstra  must  govern 
the  descent,  and  not  the  Miikksbard,  which  prevailed  in  Midnapore. 

A  deed  of  gift  of  the  zemindary  to  a  stranger,  by  the  widow  of 
the   zemindar,   last  seized,  who  died  without  issue,  which  gift  was 


*  In  the  above  deduon,  the  opiDion  expressed  by  Mr.  Harriugton  in  the  judgment 

Mppealed   from  was  confirmed   by  the  ju^cial  committee,  who,  inter  alia,  said  : <*  Mr. 

Harrington,  who  considered  the  question,  is  of  opinion  that  the  rule  of  sucoession 
ought  to  be  the  Mithila  law,  according  to  which  the  parties  have  governed  themselves* 
Mid  he  lays  it  down  as  a  dear  proposition  of  law,  that  in  case  where  the  family  migrates 
from  one  territory  to  another,  if  they  preserve  their  ancient  religious  oeremonioi, 
they  also  preserve  the  kw  of  succession.  It.  appears  to  their  Lordships,  that  the  opinion 
expressed  by  Mr.  Harrington  is  the  law  to  govern  this  case.*'— 2  Moor.  I.  A.  pp.  ISS,  167. 


Chap.  t.  ]  EMIGRATION.  687 

made  with  confirmation  of  the  BandbMS,  the  mother^B  brother's  sons, 
the  heirs :  Held  to  be  valid  by  the  DAya-bhdga  SashJtra,  as  against 
a  party  claiming  the  succession,  according  to  the  Mit&kshari/as 
being  descended  in  the  seventh  remove,  in  the  male  line,  from  the 
common  ancestor. — Rani  Sreemutty  Debia  v.  Rani  Koond-lvta.^^ 
Moore's  India  Appeals,  Vol.  TV,  p.  292. 

A  Hind(i  migrating  from  one  province  to  another,  and  acquiring 
property  in  the  territory  where  he  settles,  must  be  presumed,  until 
the  contrary  be  proved,  to  carry  with  him  and  retain  all  his  religious 
ceremonies  and  customs,  and  consequently  his  law  of  succession ; 
especially  when  the  family  is  shown  to  have  brought  with  it,  its  own 
priests,  who  and  their  descendants  after  them  continued  their  min- 
istrations down  to  the  period  of  contest.^  Nobin  Cfhunder  Perdhan 
(Defendant)  Appellant  v.  Junardun  Miaser  (Plaintiff  )  Respondent* 
High  Court,  the  30th  of  December  1862.  Sutherland's  Weekly 
Reporter,  containing  Full  Bench  Rulings,  Special  number,  page  67. 

Where  a  family  originally  migrated  from  the  Mithila  province 
to  the  province  of  Bengal,  the  presumption  is  that  they  have  pre- 
served the  religious  rites  and  customs  prescribed  by  the  Mit&kshar& 
Law,  unless  the  contrary  be  proved. — Eoomud  Chunder  Roy  (plain- 
tiff) appellant  v.  Seeta-kant  Roy  and  others  (defendants)  respondents. 
Ibid,  page  75. 

In  the  Rajah  of  Coorg's  case,  it  was  held  that  the  succession  to 
the  property  of  a  Hindd  is  governed  by  the  laws,  which  regulate  his 
religious  rites,  and  not  by  the  domicile  of  himself  and  his  family. 
There  the  Rajah  made  his  will  and  died  in  England,  his  family 
resided  at  Benares.  The  succession  was  governed  by  the  Mitdk* 
shari  which  is  the  prevailing  authority  in  Coorg. — Ind.  Jur.  for 
1862-3,  p.  109.  II  Nort.  L.  C.  p.  474. 

Hindii  law  is  in  the  nature  of  a  personal  usage  or  custom,  and 
probably  migrating  families  or  tribes  would  retain  their  own  usages : 
the  presumption  is  in  favor  of  the  continuance  of  the  ancient  family 
custom. — Soorender  Nath  Roy  v.  Hiramony  Burmoni.  Bengal  law 
Reports,  vol.  I,  P.  C.  p.  26.— S.  W.  R.  Vol.  X,  P.  C.  p.  65. 


*  The  body  of  this  decision,  of  which  the  above  is  ^the  abstract^  b  given  in  the 
V^awuthd  Darpana  (2nd  £d.)  p.  836. 
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Hindii  families  are  ordinarily  governed  by  the  law  of  their 
origin,  not  by  that  of  their  domicile.  The  presumption  is  in  favor  of 
the  law  of  origin  until  the  adoption  of  the  law  of  a  new  domicile 
is  proved.—  Lukkhee  Dobea  v.  Ounga  Oobind  Dohey. —  Sutherland's 
Reports  for  1864,  p.  56, 

The  presumption  is  that  all  Hind6  families  migrating  to  any 
place  retain  their  old  rites,  customs,  and  laws  of  succession,  until 
the  contrary  is  proved. — Sonatun  Miaaer  v.  Ruttun  Maitab.  Suther- 
land's Reports  for  1864,  page  95. 

Proof  of  the  fact  that  in  matters  connected  with  succession,  the 
law  of  the  country  of  domicile  has  been  adopted  by  a  family,  ne- 
gatives any  presumption  arising  from  the  observance  of  ancient 
customs  in  other  matters. — Chunder  Sekher  Roy  v.  Nuheen  Soonder 
Roy.—S.  W.  11.  Vol.  II,  p.  197. 

Hind6  families  are  governed  ordinarily  by  the  law  of  their 
origin,  and  not  by  their  domicile.  In  the  case  of  a  Mitdkshard 
family  residing  in  Bengal  the  presumption  would  be  in  favor  of  its 
being  governed  by  the  Mitdkshard  law,  until  proof  were  given  of 
its  having  adopted  the  law  of  its  new  domicile. — Piiihee  Sinyk,  v. 
Mvssummat  Shiva  Soonderee  and  the  Collector  of  Bhagulpore  on 
behalf  of  the  Court  of  wards.— S.  W.  R.  Vol.  VIII,  p.  261. 

The  presumption  that  a  Hindti  family  emigrating  in  to  Bengal 
from  the  N.  W.  Provinces,  imports  its  own  custom  and  law  regu- 
lating the  succession  and  the  ceremonies  of  Hindti  law  in  the  family, 
may  be  rebutted  by  showing  that  except  as  regards  marriage  all 
other  ceremonies  are  performed  according  to  the  law  of  the  Bengal 
school  and  by  Bengal  priests. — Ram  Burun  Pandah  v.  Kaminee 
Soonderee  Dassee. — S.  W.  R.  vol.  VI,  p.  275. 

The  Jaina  are  governed  by  the  Hindti  law  of  inheritance  appli- 
cable  in  that  part  of  the  country  in  which  the  property  is  situate.— 
Lallah  Mohaheer  Persad  and  others  v.  Mtissummdt  Kundun  Koon- 
^ar.— S.  W.  R.  vol.  VIII,  p.  116*  See  Bhagvdn  Dds  Tajmal  v. 
RajmaL  alias  Hirdldl  Lachiman-das, — Bom.  H.  C.  Reports,  vol.  X, 
a.  c.  j.  p.  241. 


*  Sec  ante,  page  232;  and  also  page  436. 
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CHAPTER  V. 

SECTION  1.— ON  MAINTENANCE. 


Privy  Council.— TAe  28th  of  March  1873. 

Rajah  Firth  ee  Singh  (Defeudaut) 

versus 
Rani  Raj-kooer  alias  Rani  Shib-cowar  (Plaintiff.) 

[On  appeal  from  the  High  Court  of  Judicature 
North-Western  Piwinces.] 

A  Hinda  widow  is  not  bound  to  reside  in  her  deceased  husband's  family  house ;  and  she 
does  not  forfeit  her  right  to  maintenance  out  of  her  husband's  estate  by  going  to  reside 
elsewhere  unless  she  leaves  her  husband's  house  for  the  purpose  of  unchaatity,  or  for 
any  other  improper  purpose. — Arrears  of  maintenance  may  be  awarded. 

Tho  judgment  of  their  Lordships  was  delivered  by 

Sir  B.  Peacock  : — This  was  a  suit  brought  by  Rani  Raj-kooer 

against  Rajah  Pirthee  Singh  to  recover  arrears  of  maintenance^  and 

also  to  have  a  decree  for  future  maintenance.     Rajah  Pirthee  Singh 

was  the  adopted  son  of  Rajah  Petumber  Singh^  and   the  plaintiff 

was  the  fourth  or  youngest  of  the  four  widows  left  by  the  late  Rajah. 

The  Subordinate  Judge  gave  a  decree  in  favor  of  the  plaintiff,  which 

was  appealed  to  the  High   Court,  who  supported  that  decision  and 

increased   the  amount  of  maintenance  awarded  by  it.    From  that 

decision  there  is  an  appeal  to  Her  Majesty  in  Council^  which  we  now 

have  to  consider.     The  defence  set  up  by  the   adopted  son  was  that 

the  plaintiff  had  been   provided   with '  maintenance  so  long  as  she 

lived  with  the  family  of  her  deceased  husband,  but  that  she  had 

quitted  his  house  for  improper  purposes.     He  says — ''  The  defend* 

ant  provided  the  plaintiff  with  maintenance  so  long  as  she  remained 

in  '  Ava'  (that  was  the  family  house),  according  to  the  family  custom. 

In  1861,  the  plaintiff,   disregarding  her  husband's  honor,  left  for 

Kotah  with  Bholanath>  contrary  to  the  terms   of  the  will  and  the 

family  custom,  and  became  an  abandoned  character.    This  being .  so 

she  has  lost  her  right.     Eveii   after   this  the  defendant,   to  avoid 

scandal  and  to  oblige  her,  and  relying  on  her  promise  that  she  would 

no  more  let  Bholauath  have  any  access  to  her^  allowed  her  -lodgings 


590  PRECEDENTS  OF  [Boos  n. 

at  Durriya-pore,  and  regularly  took  care  of  her  maiatenance.  The 
plaintiff^s  claim  for  mainteaaDce  prior  to  the  institution  of  the  suit 
is^  therefore,  illegal,  and  her  claim  for  interest  is  also  illegal,  the 
payment  of  which  was  never  stipulated.  The  plaintiff  has  never- 
theless not  parted  with  Bliolanath^  i.  0.,  she  has  continued  to  act 
and  hehave  contrary  to  her  promise,  disregarding  the  honor  and 
custom  of  the  family,  and  has  not  left  off  her  former  bad  habits. 
She  has,  therefore,  no  right  under  the  Hind&  law  to  have  a  main- 
tenance fixed  for  her  for  the  future."  Now,  that  defence  on  the 
part  of  the  defendant  has  not  been  proved,  and  has  been  very  pro- 
perly given  up.  The  plaintiff  alleged  that  some  dispute  arose  be- 
tween her  and  the  elder  widow  with  regard  to  her  jewels  which  she 
did  not  make  out ;  and  she  has  not  made  out  any  cause  for  leaving 
the  residence  of  her  late  husband  any  more  than  the  defendant  has 
made  out  his  defence.  The  question,  therefore,  comes  to  this — 
whether  a  Hindu  widow  loses  her  right  to  maintenance  by  reason 
of  her  leaving  her  husband's  house,  provided  she  does  not  leave  for 
the  purposes  of  unchastity  or  for  ady  other  improper  purpose. 

Several  cases  have  been  cited  upon  this  point,  and  it  will  be 
as  well  as  to  refer  in  the  first  instance  to  a  case  which  was  decided 
by  the  Privy  Council,  as  that  is  one  of  the  highest  authority.  That 
was  a  suit  by  Caaei^ncUh  Byaack  v.  Hurrosoondery  Dassee*  which 
was  tried  in  the  Supreme  Court  in  Calcutta,  in  which  the  Chief 
Justice,  Sir  Edward  Hyde  East,  gave  judgment.  The  question  was 
put  to  the  pundits,  whether  a  widow  was  deprived  of  her  property 
upon  the  ground  of  her  having  left  her  deceased  husband's  resideace. 
Sir  Edward  Hyde  East  says : — "  Upon  the  last  ground  of  error  the 
pundits  have  uniformly  answered  that  the  widow  was  not  bound  to 
live  with  her  husband's  relatives.  The  eighth  question  put  by  the 
Court  to  their  pundits  was  : — If  a  widow  from  a  just  cause  cease  to 
reside  in  the  family  of  her  husband,  does  she  thereby  forfeit  her  right 
of  succession  to  her  deceased  husband's  estate  ?  A.  ''  If  a  widow,  from 
any  other  cause  but  for  unchaste  purposes,  cease  to  reside  in  her  hus- 
band's family,  and  take  up  her  abode  in  the  family  of  her  parents, 
her  right  would  not  be  forfeited."  He  certainly  goes  on  to  say  :— 
"Here  there  was  a  good  cause  at  the  time,  namely,  the  extreme  youth 

*  2  Mori.  Dig.,  19d  ;  and  Horton*B  Rep.,  85. 
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of  the  wife,  and  no  pretence  was  made  of  the  prohibited  cause." 
It  was  alleged  that,  having  left  the  residence  of  her  deceased  hus- 
band, and  having  refused  to  reside  with  the  family,  she  did  not 
forfeit  the  property  which  she  had  taken.  That  case  was  appealed 
to  her  Majesty  in  Council,  and  was  decided  on  the  24th  June  1826. 
The  opinion  of  the  Judicial  Committee  was  delivered  by  Lord 
Qifford.  He  says: — *'With  respect  to  the  last  supposed  ground  of 
error  in  this  decree  which  was  assigned  by  the  appellants,  namely, 
that  it  was  not  ordered  by  either  of  the  decrees  that  Hurro-soondery 
Dassee  should  reside  with,  or  under  the  care,  protection,  and 
guardianship,  of  the  appellants,  who,  as  the  surviving  brothers  of 
Bissouath  Bysack,  were  alone  entitled  to  have  the  care,  protection, 
and  guardianship  of  his  widow,  the  pundiis  appeared  to  be  unani- 
mous in  the  opinion  that  a  Hind^  widow  is  not  bound  to  live  with 
her  husband's  relatives.^'  That  is  the  principle  laid  down.  Then 
says  his  Lordship: — ''I  will  read  the  answer  to  the  eighth  question 
put,  which  will  explain  what  the  Hind6  law  is  upon  the  sobject, 
and  in  that  it  appears  the  other  pundits  who  were  called  in  agreed, 
or  at  least  they  expressed  no  objection  to  the  opinion  pronounced. 
The  question  put  is  this : — ^  If  a  widow  from  a  just  cause  ceases  to 
reside  in  the  family  of  her  husband,  does  she  thereby  forfeit  her  right 
of  succession  to  her  deceased  husband's  estate  T  The  answer  is : — *  If 
a  widow,  from  any  other  cause  but  unchaste  purposes,  ceases  to  reside 
in  her  husband's  family  and  takes  up  her  abode  in  the  family  of  her 
parents,  her  rights  would  not  be  forfeited."  Then  his  Lordship  goes 
on  to  say :— *"  Now,  it  was  not  pretended  in  this  case  that  she  had  re- 
moved from  the  protection  of  her  husband's  family  for  unchaste 
purposes.  She  was  only  of  the  age  of  fourteen  years  at  the  death 
of  her  husband.  His  brothers  were  young  men,  and  she  thought 
it  more  prudent  and  decorous  to  retire  from  their  protection,  and 
live  with  her  mother  and  her  family  after  the  husband's  death. 
Therefore  it  appears  quite  clear  from  the  answers  given  by  the 
pundUa  that  she  did  not  forfeit  the  right  of  succession  to  her  hus- 
band's estate  on  account  of  removing  from  the  brothers  of  her  late 
husband ;  that  they  had  no  right  to  insist  upon  her  not  withdrawing 
from  them  in  order  to  put  herself  under  the  protection  of  her 
mother ;  and,  therefore,  there  appears  to  be  no  foundation  to  that 
extent  for  the   appeal."    The  reasons  given,  that  she  was  only  of 
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("  voluntarily/'  that  is  to  say,  without  any  cause  except  her  own 
will  and  desire),  and  sued  the  defendants,  who  were  the  surviving 
sons  and  representatives  of  the  other  sons  of  Ram  Mohun,  for  sepa- 
rate maintenance :  a  verbal  reference  had  been  made  to  three 
respectable  Hindfis,  Kasinath  MuUick,  Gobinda  Chunder  Banerjee^ 
and  Ram  Mohun  Neoghi,  who  awarded  Rs.  12  per  month  as  suffi- 
cient allowance  to  her,  she  being  allowed  apartments  in  the  family 
house,  and  food.  Sir  Lawrence  Peel  said : — "  We  think  she  is  en- 
titled to  a  separate  maintenance.  The  words  ^  food  and  raiment' 
being  too  vague  and  ambiguous  an  expression,  we  must  refer  it  to 
the  Master  to  inquire  and  report  whether  the  amount  oflfered  was 
just  and  proper  with  reference  to  her  situation  in  life."  Then  ia 
another  case: — ^'Srimati  Mandodari  Dabi,  the  eldest  of  the  two 
widows  of  Tilakram  Pakrasi,  a  Hindi  native  of  Bengal,  I  believe 
it  was  not  made  a  question  about  her  having  left  the  (husband's) 
father's  house,  but  in  that  case  arrears  of  maintenance  were  awarded 
to  her  and  future  maintenance  secured. 

There  was  also  the  case  of  Jadu-mani  Dasi  v.  Kheter  Mohua 
Sheal*  in  which  Sir  Lawrence  Peel,  having  considered  the  whole 
question,  laid  down  the  law  in  a  clear  and  explicit  manner.  Every 
one  who  is  acquainted  with  Sir  Lawrence  Peel  must  have  the  highest 
respect  for  his  opinion  upon  all  questions  of  this  kind.  He  delivered 
the  judgment  of  the  Court.  He  said  : — '*  The  question  is,  whether  a 
Hindii  childless  widow,  who,  some  short  time  after  the  death  of  her 
husband,  uncompelled  by  cruelty  or  ill  usage,  left  the  house  of  the 
family  of  her  deceased  husband,  to  dwell  at  first  in  the  house  of 
her  own  father,  and  subsequently  with  her  aunt,  living  with  her 
own  relations,  the  residence  being  in  all  respects  a  proper  one,  and 
her  conduct  unimpeached,  forfeits  her  right  of  maintenance  out 
of  the  property  which  was  that  of  her  deceased  husband  in  his  life- 
time and  which  had  devolved  on  his  heirs."  There,  the  questioa 
was  whether  the  principle  which  had  been  laid  down  in  the  case 
cited  from  the  Privy  Council,  which  was  applicable  to  property  in- 
herited by  a  widow  from  her  deceased  husband,  was  applicable  to 
a  case  of  maintenance.  Sir  Lawrence  Peel,  after  referring  to  some 
conflicting  authorities,  said : — "  This  state  of  the  authorities  has 
induced  us  to  examine  closely  into  the  law  on  the  subject.     We 
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should  not  hesitate  to  follow  the  decisions  of  the  Sudder  in  pre- 
ference to  those  of  our  own  Courts  if  they  appeared  to  us  to  be  at 
once  more  just  and  more  conformable  to  the  Hindd  law.    We  have 
intended  to  follow  the  Privy  Council     The  Privy  Council  has^  on 
the  subject  of  the  right  of  the  Hindii  widow  to  return  to  the  home 
of  her  parents,  laid  down  a  broad  rule,  upon  which  it  is  not  desirable 
to  infringe.     That  Court  says : — *'  It  was  not  pretended  that  she 
Lad  withdrawn  herself  for  unchaste  purposes.     She  was  only  four- 
teen at  the  death  of  her  husband,  his  brothers  were  young  men ; 
and  she  thought  it  more  prudent  and  decorous  to  retire  from  their 
protection  and  live  with  her  mother  and  her  family  after  the  bus- 
band^s  deaths   therefore   it  appears   quite  clear  from   the  answers 
given  by  the  pundits,  that  she  did  not  forfeit  the  right  of  succession 
to  the  husband's  estate  on  account  of  removing  from  the  brothers 
of  her  late  husband ;  that  they  had  no  right  to  insist  on  her  not 
withdrawing  herself  from  them,  in  order  to  put  herself  under  her 
mother's  protection/'    The  decisions   of  that  Court   must  of  course 
give  the  law  to  all  Courts  here.     The  answer  of  the  pundita  which 
the  Privy  Council  adopts^  is,  that '  if  a  widow,  from  any  other  cause 
but  unchaste  purposes^  ceased  to  reside  in  her  husband^s  family  and 
took  up  her  abode  in  her  parents'  family,   her  rights  are  not  for- 
feited.' "    Then  he  says  :— "  In  the  Privy  Council  the  question  was 
whether  the  Hindd  heiress  forfeited  her  estate,  by  selecting  without 
impropriety  her  father's  roof  for  her  residence.     But  it  is  to  be 
observed   that  the   opinion  of  the  pundits  was  generally  expressed 
as  to  forfeiture  of  rights,  and  the  Court  expressed  in  general    terms 
that   the  widow  had  a  right  under  the  wQjrcumstances  to  select  that 
residence,  and  could  not  be  compelled   to  reside  under  the   roof  of 
her  husband's  family.    This  freedom  of  choice  had  respect  to  causes 
as  applicable  to  a  widow  not  an  heiress,  as  to  one  who  inherited  *'' 
meaning  to  say,  that  the  rule  which  had  been  laid  down  was  equally 
applicable  to  a  case  of  maintenance  as  it  was  to  the  case  of  property 
which  the  widow  had  inherited ;  that  is  to  say,  that  she  was  entitled 
to  a  freedom  of  choice,   and  that   unless  she  left  the  residence  of 
her  deceased  husband  for  unchaste  purposes,  she  could  not  be  de- 
prived either  of  the  property   which  she  had  inherited  from  him, 
or  be  deprived  of  maintenance  wliich  the  Hindfi  law  requires  the 
heirs  of  her  husband  to  provide  for  her. 
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We  are,  therefore,  not  now  deciding  the  question  for  the  first 
time.  We  are  not  now  for  the  first  time  laying  down  a  rule  upon 
this  subject.  In  the  case  of  Shumo  Moye  Dosaee  v.  Oopal  LaU 
D088*  the  widow  sued  for  maintenance,  and  it  was  held  that  she 
was  entitled  to  that  maintenance  notwithstanding  she  had  left  the 
residence  of  her  deceased  husband.  The  Court  said, — '*  In  this  case 
a  widow  sues  for  maintenance.  The  defendant,  who  is  her  step- 
sou,  objects  that  she  resides  in  the  house  of  her  father,  and  alleges 
that  she  is,  therefore,  not  entitled  to  maintenance.  The  widow 
alleges  that  she  left  the  family  home  because  she  was  tortured  or 
rendered  uncomfortable,  but  did  not  prove  that  allegation.  We 
find,  however,  that  it  is  laid  down  in  the  Vyavasthd  Darpana  of 
Shamachurn  Sircar,  the  learned  interpreter  of  the  late  Supreme 
Court,  vol.  I,  p.  319,  s.  160,  that  'should  a  woman  without  unchaste 
purposes  quit  the  family  house,  and  live  with  her  parents  or  own 
relations,  yet  slill  she  is  entitled  to  maintenance ;'  and  in  s.  161, 
*  The  widow,  however,  is  not  entitled  to  maintenance  by  residing 
elsewhere  without  a  cause,  if  she  was  directed  by  her  husband  to  be 
maintained  in  the  family  home.'  We  think,  therefore,  that  the 
widow  is  entitled  to  retain  the  decree  for  maintenance  which  she 
has  obtained,  and  dismiss  the  appeal." 

In  this  case  their  Lordships  are  of  opinion  that  there  was  no 
direction  by  the  husband's  will  which  rendered  it  necessary  for  the 
widow  to  reside  in  her  husband^s  house.  The  case  of  a  widow  is 
very  different  from  the  case  of  a  wife.  A  wife  of  course  cannot  leave 
her  husband's  house  when  she  chooses,  and  require  him  to  provide 
maintenance  for  her  elsewhere  ;  but  the  case  of  a  widow  is  different. 
All  that  is  required  of  her  is  that  she  is  not  to  leave  her  husband's 
house  for  improper  or  unchaste  purposes,  and  she  is  entitled  to  re- 
tain her  maintenance,  unless  she  is  guilty  of  unchastity,  or  other 
disreputable  practices,  after  she  leaves  that  residence. 

The  case  was  tried  by  a  Subordinate  Judge,  in  the  first  in- 
stance, who  was  a  Hindi,  and,  therefore,  must  be  acquainted  with 
the  habits,  usages,  and  religion  of  Hindtis  ;  and  he  thought  that  the 
widow  having  left  the  husband's  house,  was  still  entitled  to  her 
maintenance,  and  he  awarded  her  the  sum  of  Rs.  150  a  month,  with 
a  sum   of  money  calculated  at  that  rate  for  the  years  during  wliich 
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of  maintenance  receivable  by  her   from   ber  busband's  heirs,  with 
reference  to  the  circumstances  of  the  family. 

This  was  a  case  brought  in  the  Patna  Court  of  Appeal  by  the 
Appellant^  formerly  plaintiff  (after  having  established  her  pauperism), 
for  the  sum  of  1,46,075  Rupees  in  ready  money,  jewels  and  other 
property,  on  the  4th  of  November  1815,  against  the  Respondent, 
formerly  defendant.  It  was  set  forth  in  the  plaint,  that  the  husband 
of  the  plaintiff  (Durgahee  Naik)  and  the  defendant,  his  brother, 
after  the  decease  of  their  elder  brother  Nomee  Naik  and  Ruggoo 
Naik  their  father,  carried  on  jointly  a  trade  in  various  commodities. 
That  by  virtue  of  the  deed  of  partition  the  sum  claimed  is  due  to 
the  plaintiff  as  her  husband's  share  of  the  property. 

On  the  15th  of  February  1819,  the  case  came  before  the  Acting 
Judge  of  the  Patna  Court,  and  the  claim  was  dismissed  on  the  follow- 
ing grounds.  That  the  plaintiff,  although  time  and  opportunity  had 
been  allowed  her,  had  not  filed  the  deed  of  partition  mentioned  in 
her  plaint,  that  in  a  former  suit  instituted  by  her  she  bad  not  men- 
tioned that  deed,  which  might  therefore  fairly  he  presumed  not  to  have 
been  in  existence ;  that  the  claim  of  the  plaintiff  was  therefore  not 
established,  and  that  she  was  only  entitled  to  receive  a  sum  sufficient 
for  her  maintenance.  The  defendant  was  directed  to  pay  her  for 
that  purpose  in  future  the  sum  of  twenty  Rupees  per  mensem  from 
the  1st  February  1819 ;  and  in  consideration  of  all  the  circumstances 
of  the  case  the  parties  were  made  to  pay  their  own  costs  respectively. 

The  plaintiff  appealed  in  formd  pauperis  from  this  decision  to 
the  Court  of  Sudder  Dewanny  Adawlut.  On  the  28th  of  September 
1820,  the  case  was  brought  forward  before  the  Senior  Judge  (Sir 
K  Colebrooke  and  the  fourth  Judge  S.  T.  Goad)  of  that  Court*  After 
reading  the  papers  it  was  thought  necessary  to  institute  a  more  minute 
investigation  into  the  truth,  or  otherwise,  of  the  statement  made  by 
the  appellant  in  the  petition  setting  forth  the  grounds  of  appeal,  es- 
pecially as  to  the  validity  or  otherwise  of  the  deed  of  partition  filled 
by  her.  An  order  was  therefore  passed  that  a  copy  of  the  petition 
of  the  appellant,  setting  forth  the  grounds  of  appeal  and  the  origi- 
nal deed  of  partition  filed  on  the  31st  July  1S20,  should  be  sent, 
together  with  the  other  papers  of  the  cause,  to  the  Judges  of  the 
Patna  Provincial  Court. 
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On  a  final  retarn  being  made  by  the  Provincial  Ciourt  on  the 
3rd  of  March  1823,  the  case  was  brought  to  a  hearing  before  the 
then  Chief  and  Fourth  Judges  (W.  Leycester  and  W,  Dorin).  Af- 
ter the  case  had  been  gone  through,  an  order  was  sent  to  the 
pundUs  of  the  Court  to  deliver  within  one  week  an  answer  to  the 
following  questions  : — If  a  Hind&  inhabitant  of  Zillah  Tirhoot,  who 
carried  on  trade  jointly  and  lived  together  with  his  brother,  died 
leaving  a  wife  but  no  children,  and  if  the  wife  be  heir  to  none  of 
the  joint  properties,  movable  or  immovable,  is  she  entitled  to  receive 
a  sum  sufficient  for  her  maintenance ;  if  she  is  entitled  to  receive  it, 
whether  the  amount  of  it  is  to  be  settled  by  judicial  authority  or 
in  what  manner,  and  what  ought  to  be  the  rule  in  such  cases  as 
prescribed  by  the  Hind&  law  ? 

The  reply  of  the  pundits  was  to  the  following  effect :— »"  K  a 
Hind6,  inhabitant  of  Tirhoot,  who  lived  and  carried  on  trade  with 
his  brother,  die,  leaving  a  wife,  but  no  children,  and  if  his  wife  does 
not  acquire  by  inheritance  his  property,  movable  or  immovable,  she 
is  entitled  to  receive  a  sum  sufficient  for  her  maintenance,  because 
the  wives  of  those  who  die  without  a  division  having  taken  place 
of  the  property,  which  they  may  have  possessed  jointly  with  others, 
are  by  the  Hind&  law  entitled  to  receive  a  maintenance,  and  the 
heirs  of  the  deceased  are  in  the  first  instance  to  decide  upon  the 
sum  they  shall  give  for  that  purpose ;  but  if  it  should  appear  that 
they  neglect  to  assign  a  reasonable  maintenance,  the  Judge  is  at 
liberty  to  award  a  certain  sum  sufficient  for  that  purpose,  with  re- 
ference to  the  usage  of  the  family  and  their  circumstances  in  life," 
and  to  cause  it  to  be  paid  her  from  the  property  of  the  deceased. 
It  appeared  to  the  sitting  Judges  that  the  validity  of  the  deed  of 
partition  was  not  proved  from  the  further  evidence,  nor  the  amount 
of  the  property  established  as  set  forth  by  the  appellant;  and  that 
there  was  no  reason  for  setting  aside  the  judgment  of  the  Provincial 
Court  of  the  15th  of  February  1819.  A  final  decision  was  there- 
fore passed  affirming  that  judgment,  and  dismissing  the  appeal  of 
the  appellant,  providing,  however,  that  the  respondent  should  pay 
to  her  the  sum  of  20  rupees  per  mensem,  as  awarded  by  the  Pro- 
vincial Court  for  her  maintenance.  The  costs  of  the  Court  were 
made  payable  by  the  appellant,  as  well  as  the  sum  paid  by  the  res- 
pondent as  costs  in  the  Provincial  Court,  to  be  levied  from  any  pro- 
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perty  which  the  appellant  might  be  proved  to  possess  over  and  above 
the  sum  of  20  rupees  per  mensem  assigned  her  by  the  Court  for  her 
maintenance.— SeL  S.  D.  A.  Rep.  Vol.  Ill,  p.  223  (New  Ed.  p.  298.) 

A  Hind(i  widow's  maintenance  is  a  charge  upon  the  family 
-estate  in  whosesoever  hands  the  estate  may  fall. — Muaaummat 
Khukroo  Mterain  v.  Jhoomuk  Lall  Doss.-S.  W.  R.  Vol.  XV, 
page  263. 

The  heir  who  takes  and  becomes  possessed  of  the  estate  of  the 
deceased  must  be  held  to  continue  to  be  primarily  responsible  both  in 
person  and  property,  for  the  maintenance  of  the  widow^  even  though 
he  should  have  fraudulently  transferred  that  estate,  or  otherwise 
have  improperly  wasted  it,  and  the  widow  is  bound  to  look  to  the 
heir  for  her  maintenance  and  to  claim  it  from  him  primarily  rather 
than  from  the  estate  transferred  or  wasted,  which  may  nevertheless 
be  in  the  last  resort  answerable  to  her  claim. — Ram  Chum  Tewaree 
V,  Mu89vmmal  Jusoda  Ko&moer. — Agra  H.  C.  Rep.  Vol.  II,  a.  c. 
page  134. 

The  widow  of  an  undivided  Hindti  who  leaves  a  co-parcener 
him  surviving,  has,  like  the  widow  of  a  divided  Hind6  who  leaves 
male  issue,  merely  a  right  to  maintenance,  where,  therefore,  a 
widow  sued  for  a  PcUcdya/puttu  as  heir  to  the  surviving  brother  of 
her  husband :  Held,  that  the  suit  must  be  dismissed. — Ped" 
ddTivuthe  Viramani  v.  Apper  Hau  and  others. — Mad.  H.  C.  Rep. 
Vol.  II,  page  117. 

Where  maintenance  of  a  Hindu  widow  was  not  made  by  her 
deceased  husband  dependent  upon  her  living  with  his  family,  she 
is  entitled  to  it,  notwithstanding  she  leave  the  house  of  his  family 
and  go  to  that  of  her  father. — Surun-moyee  Dassee  v.  Oopal  Lall 
Dobs, — Marshall's  Reports,  page  497. 

A  Hind6  widow's  right  to  maintenance  does  not  cease  on  her 
leaving  her  husband's  house. — Sree-ram  Bhuttacharjee  v.  Pvddo^ 
mx>okhee  Debea.—S.  W.  R.  Vol.  IX,  p.  152. 

The  High  Court  remanded  the  case  for  the  determination  of 
issues  regarding  the  circumstances  of  a  widow  who  claimed  maia« 
tenance  from  her  husband's  father. 
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Seinhle. — Separation  from  her  husbana's  family  does  not  deprive 
a  HiDdii  widow  of  ber  right  to  ckim  maintenance  from  them,  if 
she  happens  to  be  in  needy  circamstances. — Chundra-bhdga  Bai  v. 
Kdshi-ndth  Fi^/ia/.— Bom.  H.  C.  Rep.  Vol.  II,  p.  322. 

A  Hindi  widow,  who  for  no  improper'  purpose  leaves  her  hus- 
band's family,  does  not  thereby  forfeit  her  right  to  maintenance. — 
Ahollya-bai  Debea  v.  Lukkhimunee  Debea,S.  W.  R.  Vol  VI, 
page  37. 

Under  the  Hindu  law,  mere  unkinduess  short  of  cruelty  would 
not  be  sufficient  justification  for  a  wife  in  leaving  her  husband's 
house. 

Reference  being  had  to  the  first  Code  of  Criminal  Procedure 
(XXV  of  1861)  and  to  the  existing  Code  X  of  1872,  Section  536, 
unless  a  husband  refuses  to  maintain  his  wife  in  his  house,  and 
has  been  guilty  of  acts  of  cruelty,  which  would  justify  her  in  leaving 
his  protection,  she  is  not  entitled  to  maintenance  while  living 
apart  from  her  husband. — Sita-nath  Mookei^ee  v.  Srimutty  Hoima^ 
buUy  Debea.— S.  W.  R.  Vol.  XXIV,  p.  377. 

Where  a  Hindd  wife  had  left  her  husband's  house,  and  carried 
on  an  independent  calling,  and  the  husband  did  not  object  to  the 
calling  or  give  her  notice  to  return,  Held  that  as  she  was  desirous 
of  returning,  and  the  husband  declined  to  maintain  her,  she  was 
entitled  to  maintenance. — Nity  Laha  v.  Soondery  Dassee^S.  W. 
R.  Vol.  IX,  p.  475. 

Calcutta,  H.  C—The  20th  January  187G. 

Present : 

The  Hon'ble  F.  A.  Glover,  and  Romesh  Chunder 

MiTTER,  Judges, 

Special  Appeal  from  a  decision  passed  by  the  Judge  of  Cuttack, 

Baboo  Goluck  Chunder  Bose  (Defendant)  Appellant, 

versus 
Ranee  Ohilla  Dateb  (Plaintiff)  Respondent. 

Under  fche  Hindd  law,  property  purchased  from  the  heir  with  notice  that  a  widow  is 
entitled  to  be  maiutaiued  out  of  it^  continues  while  iu  the  hands  of  the  purchAaer 
to  be  charged  with  that  maintenance. 
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Before  following  properties  from  which  she  is  entitled  to  obtain  her  maintenance  in 
the  hands  of  the  purchaser,  a  Ilindfi  widow  is  not  bound  in  all  cases  to  attempt 
to  recover  her  maintenanco  from  the  heir*at-law. 

Mitter,  J. — We  do  not  think  it  necessary  to  call  upon  the  other 
side  in  this  case.  Three  points  have  been  raised  in  Special  Appeal. — 

First. — That  the  claim  of  maintenance  should  not  have  beea 
held  as  a  charge  upon  the  estate  in  the  hands  of  the  defendant. 

Second. — That  the  plaintiff  should  not  have  been  allowed 
to  recover  a  decree  against  the  defendant  without  first  having  re- 
course to  a  suit  against  the  heir. 

Third, — That  the  debts  on  account  of  which  the  family 
property  was  sold  an  I  purchased  by  the  defendant,  being  debts 
which  were  binding  upon  the  family,  the  plaintiff  has  no  right  to 
charge  her  maiiiteiiauco  upon  that  property  in  the  hands  of  the 
purchaser. 

As  regards  the  first  question,  it  is  not  necessary  for  us  to  decide 
whether  in  all  cases  under  the  Hind&  Law,  maintenance  is  to  be 
deemed  as  a  charge  upon  property  in  the  possession  of  a  subseijuenb 
assignee  from  the  heir.  It  has  been  settled  by  more  than  one  deci- 
sion of  this  Court,  that  where  a  purchaser  purchases  property  from 
the  heir  with  notice  that  a  Hindd  widow  is  entitled  to  be  maintain- 
ed out  of  it,  the  property  in  the  hands  of  the  purchaser  continues  to 
be  charged  with  that  maintenance.  In  this  case  both  Courts  have 
found  the  fact  that  the  defendant^  before  he  purchased  the  property, 
did  receive  such  notice.  That  being  so,  we  think  that  the  Lower 
Courts  are  right  in  making  the  property  in  the  hands  of  the  defen- 
dant liable  for  maintenance  of  the  plaintiff. 

As  regards  the  second  question  that  has  been  argued  before  us, 
it  seems  to  me  that  it  is  not  a  correct  proposition  of  Hind&  Law 
to  say,  that  in  all  cases^  a  Hindd  widow  is  not  entitled  to  follow  pro- 
perties from  which  she  is  entitled  to  obtain  her  maintenance  in  the 
hands  of  the  purchaser,  unless  she  at  first  attempts  to  recover  her 
maintenance  from  the  heir-at-law.  It  may  be  that  in  certain  cases 
where  the  defence  is  that  sufficient  property  is  still  in  the  hand  of 
the  heir-at-law  from  which  the  maintenance  can  be  recovered,  the 
person  entitled  to  maintenance  might  not  be  allowed  to  recover  it 
from  the  purchaser  of  a  small  portion  of  the  family  property  without 
first  attempting  to  recover  it  from  the  properties  in  the  possession  of 
Vol.  II.  70 
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the  heir-at-law.  But  in  this  case  there  was  no  such  defence,  and, 
in  either  of  the  Courts  below,  the  objection  in  this  form  was  not 
raised.  And  we  do  not  think  that  we  ought  to  allow  it  to  be  raised 
here  for  the  first  time  in  special  appeal. 

The  same  remarks  will  apply  to  the  third  ground  of  special 
appeal  which  has  been  argued  before  us ;  that  was  never  raised  in 
either  of  the  Courts  below  ;  and  we  do  not  think  that  we  ought 
to  allow  it  to  be  raised  for  the  first  time  in  special  appeal. 

'    Upon  these  grounds  we  think  that  the  special  appeal  ought  to 
be  dismissed  with  costs. 

aiover,  /.—I  concur.— S.  W.  R.  Vol.  XXV,  p.  100. 

A  Hindii  widow's  claim  to  maintenance  upon  an  estate  does 
not  necessarily  render  the  sale  of  the  property,  subversive  of  her 
right ;  for  even  if  there  be  no  other  property  out  of  which  that 
maintenance  can  be  derived,  there  is  nothing  to  prevent  her  from 
suing  to  establish  her  right  to  make  her  maintenance  a  charge 
upon  ^he  property  sold. — Anund-moyee  Ooopta  v.  Oopal-chunder 
Bamiyea.—S.  W.  R.  for  1864,  p.  310. 

Held  that  the  Hindti  widow's  right  to  maintenance  being  a 
charge  on  the  property  forming  her  deceased  husband's  estate,  re- 
mains claimable  out  of  the  property,  notwithstanding  its  alienation 
by  the  heirs,  unless  she  bargains  to  forego  iL-^Heera  Lall  v,  Mus^ 
summat  Kousillah, — Agra  H.  C.  Rep.  Vol.  I,  p.  42. 


CALCUTTA  H.  C.—The  Uth  of  December  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo-nath   Pundit,  Judges. 

Bhugwak-CHUNDEB  Bose  and  others  (Defendants)  Appellants, 

versus 
BiNDOO  Bashines  Dassbe  (Plaintiff)  Respondent 

A  Small  Cause  Court  has  jurisdiction  only  as  regards  arrears  of  fixed  maintenance^  but 

not  to  determine  the  right  to  receive  it. 
On  what  principle  maintenance  for  a  Hindd  widow  should  be  awarded. 
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Shumbhoo-ncUh  Pundit,  J. — On  tbe  case  coming  up  for  trials  the 
respondent  took  objection  regarding  jurisdiction,  but  we  hold  that 
the  Small  Cause  Court  could  have  jurisdiction  only  as  regards  arrears 
of  fixed  maintenance,  and  not  for  determination  of  the  right  to  re- 
ceive it. 

We  have  great  doubts  regarding  the  legal  liability  of  the  special 
appellant,  the  brother  of  the  deceased  husband  of  the  plaintiff^ 
to  support  her.  At  least  he  may  be  liable  to  maintain  her  in  ease 
of  his  having  obtained  from  his  father  any  property  yielding  him 
an  income.  In  that  case  also,  the  amount  of  the  maintenance  can 
be  fixed  with  reference  to  the  amount  of  this  income,  and  not 
solely  on  the  necessities  of  the  plaintiff.  It  is  also  to  be  kept  in 
mind  that,  in  case  of  the  income  of  the  special  appellant  from  an- 
cestral property,  or  in  ease  of  his  personal  liability,  his  personal 
property  being  small,  the  Lower  Appellate  Court  will  have  to  con- 
sider that  the  special  appellant  may  find  it  more  conveaient  to  main- 
tain the  plaintiff  in  his  house  than  if  she  were  to  live  separate. 
The  reasons  given  by  the  Lower  Appellate  Court  to  decree  two 
annas  per  day  appearing  incorrect,  inasmuch  as  they  are  not  in 
accordance  with  the  above  principle^  we  remand  the  case  to  the 
Lower  Appellate  Court  to  retry  the  whole  case,  with  reference  to 
the  above  remarks,  and  to  fix  an  amount  suitable  to  the  income  of 
the  special  appellant**-^.  W.  R.  YoL  YI,  p.  286. 

It  is  not  necessary  that  a  Hindu  widow  should  be  maintained 
in  the  same  state  in  which  her  husband  would  maintain  her. — Kalee- 
persaud  Singh  v.  Koopoor  Konwaree,—S,  W.  R.  Vol.  lY,  p.  65. 

The  question  of  the  adequacy  of  maiateoapce  granted  to 
widows  and  daughters  depend  on  eis^sb  case  on  its  own  peptiliar 
circumstances. — Vino^bundhoo  Chovod/tjf  v.  Jiajmohiiiee  Cliowdry,'^ 
S.  W.  R  Yol.  XY,  c.  r.  p.  73. 
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Calcutta,  H.  C.—The  Sth  of  September  1875. 

Present  * 

The  Hoii'le  W.  Markby,  Judge. 

NoBO  GoPAL  Roy  (DefeDdaut)  Appellant, 

versus 
Sreemutty  Amrit  Moyee  Dassee,  (Plaintiff,)  Respondent. 

A  Civil  Court  has  power  to  fix  the  rate  of  mainteuonce  payable  by  a  husband  to  his 
wife,  where  she,  for  lawful  cause,  is  residing  apart  from  Lim,  and  to  make  an  order 
that  maintenanoe  at  that  rate  shall  be  paid  lu  future,  subject  to  be  set  aside  or  modi- 
fied according  to  circumstances. 

I  think  that  the  plaint  did  ask  that  the  maintenance  to  be  paid 
to  the  wife  should  be  fixed  not  only  for  the  period  which  had  already 
elapsed,  but  for  the  future. 

I  also  think  that  the  Civil  Court  has  power  to  fix  the  rate  of 
maintenance  payable  by  the  husband  to  his  wife  in  cases  where 
she,  for  lawful  cause,  is  residing  apart  from  him,  and  also  power  to 
make  an  order  that  maintenance  at  that  rate  should  be  paid  in 
future. 

But  I  think  it  equally  clear  that,  that  order  must  be  subject 
to  any  modification  which  future  circumstances  may  render  neces* 
sary^  and  that,  under  some  circumstances,  the  maintenance  might 
be  withdrawn  altogether.  I  am  rather  disposed  to  think  that  that 
is  so  without  any  special  directions  contained  in  the  order.  I  am 
inclined  to  think  that  if  it  could  be  shown  that  the  wife  had  been 
guilty  of  such  misconduct  as  would  disentitle  her  to  maiutenauce, 
or  that,  under  the  changed  condition  of  circumstances,  she  could  be 
called  upon  to  return  to  her  husband's  house,  or  that  the  rate  of 
allowance  should  be  changed,  the  Court  would  have  power  in  all 
such  similar  cases  either  to  set  aside  or  to  modify  the  order  as  cir- 
cumstances might  require. 

The  decree  will  therefore  be  modified  in  accordance  with  this 
view.— S.  W.  R.  Vol.  XXIV,  p.  428. 

A  woman  divorced  for  adultery  who  had  continued  in  adultery 
during  her  husband's  life,  and  in  unchastity  after  his  death,  is  not 
entitled  to  maintenance  out  of  the  property  of  her  deceased  husband 
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according  to  Hindfi  law. — MuUammal  v.  Kamakehee  AmmaL — ^Mad. 
H.  C.  R  Vol.  II,  p.  887. 

A  Hindti  adultress  living  apart  from  ber  husband  can  not  re- 
cover maintenance  from  bim  so  long  as  tbe  adultery  is  uncondoned.— - 
Ilata  ShavatH  v.  Ilata  Ndrdyan  jBTamftiwiin.— Mad.  H.  C.  R. 
Vol.  I,  a.  c.  p.  872. 

A  daughter  living  apart  from  ber  father  for  no  sufficient  cause 
cannot  sue  bim  for  maintenance.  Ilata  ShavatH  and  another  versus 
Ilata  Ndrdyan  Nambudiri. — Mad.  H.  C.  R.  Vol.  I,  p.  372. 

According  to  Hindd  law  a  son's  widow  is  entitled  to  maintenance 
so  long  as  she  leads  a  chaste  life,  whether  she  elects  to  live  with  her 
father-in-law  or  with  her  own  relations. — Khoodee-monee  Debea  v. 
Tara  Chand  Ckukerbutty.-^.  W.  R.  Vol.  II,  p.  134. 

A  Hindu  father  and  son  lived  joint  in  food  and  worship,  but 
separate  in  estate. — Held  that  the  widow  of  the  son  has  no  legal 
claim  upon  the  father  for  maintenance. — RvjjO'money  v.  Shib 
Chunder  Mullick. — Hyde's  Rep.  Vol.  II,  p.  103. 

On  a  division  of  an  estate,  tbe  Hindu  law  recognizes  tbe  right  of 
a  grand-mother  to  maintenance,  but  not  her  title  to  any  share  of 
the  estate.* — Puddo-mookee  Dassee  v.  Raee-monee  Dassee. — S.  W. 
R  Vol.  XII,  p.  409. 

A  Hind^  died  leaving  a  widow  and  an  adopted  son,  who  con- 
tinued after  bis  deaths  to  reside  in  the  same  dwelling-house  in  which 
they  had  resided  with  the  deceased  during  bis  life-time^  and  which 
formed  a  portion  of  bis  estate.  The  son  being  an  infant^  the  widow 
had  the  management  of  the  bouse,  and  let  a  portion  of  it  to  tenants 
at  a  monthly  rent.  Subsequently  the  son  sold  the  house,  as  his 
property  by  inheritance,  to  a  stranger,  who  gave  the  widow  and 
tenant  a  week's  notice  to  quit — Held  that  the  son,  even  if  he  had 
attained  his  majority,  could  not  evict  the  widow,  or  authorize  the 
purchaser  to  do  so,  without  providing  some  other  suitable  dwelling 
for  'her ;  nor  in  any  case  could  the  tenant  be  turned  out  without  a 
mouth's  notice. 

♦  See,  however,  rartitioa. 
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maintenance  can  be  a  charge  upon  an  impartible  eemindary^  or,  if 
not,  out  of  what  property  or  fund,  if  any,  the  son  was  entitled  to  be 
paid. — Muthu-awamy  Jagwira  YeUappa  Naiken  v.  Vencuta-stixira 
Yettappa,  %  B.  L.  Re.  P.  C,  16.— 8.  W.  R.  Vol.  II,  p.  684. 

Plaintiff  sued  his  elder  brother  for  maintenance,  calculated  at 
Rs.  300  per  month.  The  first  Court  gave  a  decree  for  Rs.  SO  per 
month,  which  was  reversed  on  appeal  by  the  Judge,  on  the  ground 
that  he  could  recover  no  smaller  amount  than  that  claimed  in  his 
plaint.  Held,  in  special  appeal,  that  plaintiff  had  a  right  to  a  find- 
ing by  the  Judge  as  to  what  amount  and  what  kind  of  maintenance 
he  was  entitled  to  receive  from  defendant. — Neeladree  Singh  v.  Ra- 
jah Bughoo-naih  Singh.— 8.  W.  R.  Vol.  XVII,  c.  r.  p.  411. 

No  rule  of  Hindd  law  precludes  the  recovery  of  arrears  of 
maintenance.  Tlie  only  bar  to  the  enforcement  of  a  purely  legal 
right  is  the  lapse  of  the  time  required  by  the  law  of  limitation  to 
bar  the  remedy. — Venkapadliyaya  v.  Kavari  Hengusu, — Mad.  H. 
C.  Rep.  Vol.  II,  p.  86. 

A  right  to  maintenance  bequeathed  to  a  person  is  not  affected 
by  private  arrangement  entered  into  by  the  members  of  the  testator's 
family,  who  are  liable  to  pay  the  maintenance  as  a  charge  on  the 
testator's  estate. 

A  plaintiff,  however,  who  has  resided,  and  been  supported  by 
the  family  for  twelve  years  after  the  testator's  death  without  claim- 
ing the  maintenance  bequeathed  to  her,  is  presumed  to  have  waived 
her  right. — Ram  Lall  Mookerjea  v.  Muasummat  Tara  Soondery 
Dabea.^8.  W.  R  for  1864,  p.  8. 

A  Hindii  widow  cannot  alienate  for  any  purpose  property  en- 
trusted to  her  solely  that  from  its  profits  she  may  maintain  her- 
self—iSe«A  OoUnd  Dqfis  v.  &a/nchora.—N.  W.  R.  Vol  III,  p.  824. 

A  Hind6  widow's  right  to  maintenance  out  of  lands  which  be- 
longed to  her  husband  atid  have  devolved  on  her  bob,  is  a  purely 
personal  right,  which  cannot  be  sold  in  execution  of  a  decree  or 
otherwise  transferred. — Bkyrub  Chunder  Ohoee  v.  Nubo  Chunder 
GitAo.— S.  W.  E.  Vol.  V,  p.  111. 
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There  is  no  rule  of  Hindii  law  which  recognizes  authority  ia  a 
widow  entitled  only  to  maintenance  to  make  contracts  for  necessary 
supplies  binding  upon  the  heir  in  possession  of  the  family  property 
and  liable  to  maintain  her. — Rama-awamy  Aiyan  v.  Minakshi 
Ammal  and  another. — Mad.  H.  C.  Rep.  Vol.  II,  p.  409. 

A  Hindu  widow  who  had  been  supported  by  her  father-in- 
law,  after  his  death  sued  his  eldest  son  for  maintenance  and  obtained 
a  decree  for  Rs.  150,  notwithstanding  the  defendant's  objection  that, 
being  one  of  three  brothers  who  inherited  their  father's  estate,  he 
was  not  solely  liable  for  the  maintenance  claimed. 

Held  that  as  this  was  a  Small  Cause  Court  suit,  the  appeal  did 
not  lie.  The  maintenance  of  a  widow  is  by  Hindii  law  a  charge  upon 
the  whole  estate  and  therefore  upon  every  part  thereof.  The  defend- 
ant might  have  the  question  raised  by  him  decided  by  suing  Lis 
brothers  for  contribution. — Rama-chandra  Dikahit  v.  Savitri-hai.-^ 
Bom.  H.  C.  Rep.  Vol.  IV,  a.  c.  j.  p.  73. 

The  fact  of  A  having  been  long  supported  by  B,  or  of  Lis 
having  been  purchased  either  as  a  slave  or  as  a  chela  will  not  entitle 
him  to  claim  perpetual  maintenance  for  himself  and  his  heirs.  Es- 
pecially where  A  does  not  show  that  he  has  been  deprived  of  ordi- 
nary means  of  livelihood  which  he  might  otherwise  have  comman- 
ded.— Narain  Dasa  v.  Maharajah  Mahtab  Chund  Bahadoor. — S.  W. 
R.  Vol.  VII,  p.  137. 

Admitted  legal  opinions. 

An  expelled  wife  is  not  entitled  to  demand  a  share  of  her  husband's  property. 

Q.  A  person  had  two  wives,  who  quarrelled  with  each  other, 
and  the  husband  turned  away  his  senior  wife  from  his  family  house. 
In  this  case,  is  the  first  wife,  during  the  husband's  life,  entitled  to  a 
share  of  his  property  ?    If  so,  to  what  proportion  ? 

22.  Under  the  circumstances  stated,  the  wife  is  not  entitled 
to  demand  a  share  of  her  husband's  property. 

Manxj  has  declared,  that  a  mother  and  a  father,  in  their  old 
age,  a  virtuous  wife,  and  an  infant  son,  must  be  maintained,  even 
though  doing  a  hundred  times  that  which  ought  not  to  be  done. 


^ 
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Accorditig  fo  the  precediidg  aathdtities,  the  eldest  wifo  id  entitled 
dniy  to  a  sum  snfficieat  for  the  necessary  expenses  attendant  on  het 
food  and  taitnentj  even  thoagh  expelled  from  her  husband^s  house. 
It  is  the  general  ruloj  that  a  Wife  tnust  be  maintained  by  het 
hasband. 

Zillah  Sarun,  My  10th,  1812.— Macn.  H.  L.  Vol.  II,  Chap,  11, 
Cases. 

There  is  ho  proyision  for  alimony  in  the  JSindd  law,  but  only  for  maintenance. 

Q.  A  widow  was  in  possession  of  some  property,  which  had 
devolved  on  her  at  the  death  of  her  husband.  The  widow  of  her 
son  (who  died  before  his  father)  sues  her  for  alimony  to  a  specific 
amount ;  and  on  referring  the  case  to  a  pundit,  the  following  Vya- 
^)a8thd  was  given  :  tliat  "  if  a  widow  live  in  the  house  of  her  mother-^ 
in-law,  the  latter  should  afiford  her  food  and  raiment ;  but  that  no 
rules  as  to  a  specific  portion  on  account  of  alimony  had  been  laid 
down  in  the  law,  and  that  this  should  be  determined  by  extent  of 
means.''  Is  it  then  necessary,  supposing  that  a  disagreement  should 
subsist  between  the  thother  and  daughter-in-law,  that  the  latter 
should  live  with  the  former  t  If  there  should  be  any  established 
rule  making  it  incumbent  to  give  alimony  to  the  family  of  the  person 
in  p6ssession  of  the  estate,  and  the  person  in  possession  should  not 
give  alimony  in  proportion  to  the  extent  of  the  ineans,  in  such  case, 
is  it  competent  to  any  authority  to  fix  the  amount  to  be  given  ? 

R,  While  the  father  and  other  relations  of  her  husband  exist, 
the  residence  of  a  widow  in  their  house  is  declared  to  be  obligatory 
on  her ;  and  the  law  does  not  contemplate  any  case  of  opposition  to 
this  rule,  as  in  the  following  text. 

The  father-in-law  and  the  rest  are  bound  to  maintain  a  virtuous 
and  childless  widow ;  but  there  is  no  provision  for  a  case  in  which 
alimony*  may  be  sued  for,  not  having  been  given  in  proportion  to 
the  means  :  ''Let  them  (the  brothers)  allow  a  maintenance  to  his 
(btother^s)  women  for  life.*'— Paina   CouH  of  Appeal,  February 

25tK  1870.— Macn.  H.  L.  Vol.  II,  Chap.  II,  Case  4. 

■    -  ■     •        ■  ■  .     ■    ■  ^ 

*  This  word,  according  to  its  rendering  in  English  law,  is  not  exactly  applicable ;  but 
there  does  not  appear  to  be  any  other  better  suited  to  express  the  sense  of  the  original. 
Though  the  Hind6  law  does  not  recognise  aUmony,  yet  the  amount  of  maintenance  is 
specified  with  sufficient  precision. 
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An  uDchaste  widow  is  not  entitled  to  maintenance  from  her  has* 
band's  brothers,  even  though  she  may  have  resigned  her  right  to  hia 
property  in  their  favor,  in  consideration  of  such  maintenance. — 
Macn.  H.  L.  Vol  II,  Chap,  ii,  Case  5. 

Sons  are  bound  to  maintain  their  aged  parents.— Macn.  H.  L. 
YoL  U,  Chap,  ii,  Case  6. 

Aocofdiog  to  the  Uw  m  current  in  Benares,  the  widow  of  m  nephew  is  entitled- to  hmoi- 
tenanoe  only  from  his  nndee  with  whom  he  was  in  partnerahip. 

Q.  A  merchant  died,  leaving  three  sons,  who  succeeded  jointly 
to  the  property  of  their  father,  and  continued  to  cany  on  his  mer- 
chantile  concerns.  The  eldest  of  these  brothers  also  died,  and  was 
succeeded  by  a  son,  who  remained  as  a  partner  in  the  business  with 
his  uncles,  and  he  died  childless,  leaving  a  widow.  Under  these 
circumstances,  is  the  widow  entitled  to  a  share  of  the  property  held 
in  coparcenary  by  her  husband  and  his  uncles,  or  merely  to  subsis- 
tence ;  and  if  the  former,  is  she  entitled  to  her  husband's  share,  or 
less  than  that  ? 

12.  Supposing  the  merchant  to  have  died  leaving  three  sons, 
and  they  to  have  carried  on  in  coparcenary  his  commercial  concerns, 
and  the  elder  of  them  to  have  died  leaving  a  son,  who  also  died 
leaving  a  widow,  while  the  property  was  undivided ;  in  this  case^  the 
widow  has  no  title  to  her  husband's  share,  but  she  is  entitled  to  her 
maintenance,  as  declared  by  a  text :  '*  To  the  childless  wives  of 
brothers  and  of  sons,  strictly  observing  the  conduct  prescribed^  their 
spiritual  parent  must  allot  mere  food  and  old  garments  which  are  not 
tattered. t — Patna  Court  of  Appeal,  May  Sth,  1811. — Mugaummai 
Chourasee,  pauper,  v.  Kurmoo  Bhukut  and  another. — Macn.  H.  L. 
Vol  II,  Chap.  II,  Case  7. 

A  widow  whose  husband  died  before  his  father  has  a  legal  claim 
to  maintenance  only. — Macn.  H.  L.  Vol.  II,  Chap,  ii.  Case  8. 

A  woman  cannot  inherit  immediately  from  her  step-son,  but  she 
is  entitled  to  maintenance  from  his  heir.— Macn.  H.  Ll  V6L  II, 
Chap  ii,  Case  9. 

A  ion,  on  eucceeding  to  hU  father's  estate,  must  maintain  his  step-mother  and  her 
daughters. 

tSAVKHa. 
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Q.  A  person  died,  leaving  two  sons  by  one  wife  (who  died 
before  him),  and  a  widow  and  her  two  daughters^  and  subsequenUy 
to  his  death  one  of  the  sons  died.  There  are  now  surviving  a  son 
of  his  first  wife,  and  a  widow  and  her  two  daughters  ;  and  supposing 
the  widow  to  have  received  no  portion  of  the  property  from  her 
step-son,  in  this  case,  is  she  entitled  to  any  share  of  the  estate ; 
and  if  so,  what  is  the  extent  of  her  right  ? 

R.  The  widow  b  only  entitled  to  a  proper  maintenance  from 
her  step-son,  and  if  her  two  daughters  have  not  been  disposed  of 
in  marriage,  they  will  also  have  some  share  of  their  father's  wealth 
to  defray  their  nuptial  expenses.  Should  they,  after  marriage,  be 
in  want  of  maintenance,  in  consequence  of  their  husbands'  inability 
to  support  them,  they  must  be  provided  with  food  and  raiment  by 
their  half-brother.  This  is  conformable  to  the  DdyO'bhdga  and 
other  authorities.  Zillah  :^^Pergunnahs,  244h  January  1818. — 
Macn.  H.  L.  Vol  II,  Chap,  ii.  Case  10. 

The  widow  of  a  separated  brother  is  not  entitled  to  maintenance 
from  her  late  husband's  family. — Macn.  EL  L.  Vol.  II,  Chap,  ii. 
Case  11. 

The  illciptimAte  aon  of  a  penon  bulonging  to  one  of  the  rflgenerate  tribes  is  entitled 
to  maintenance  only. 

Q.  A  Rajpoot  died,  leaving  a  widow  and  a  concubine  of  the 
Aheer  tribe,  by  whom  he  had  four  sons ;  and  on  his  death,  his  widow 
performed  all  the  exequial  ceremonies  necessary  on  the  occarion. 
In  this  case,  are  the  sons  and  their  mother  entitled  to  any  portion 
of  the  property  left  by  the  deceased  owner  ;  and  if  so,  to  what  pro- 
portion is  each  of  the  survivors  entitled  ? 

R.  Under  the  circumstances  stated,  the  entire  property  left 
by  the  deceased,  excepting  such  ornaments  and  clothes  as  were  worn 
by  the  concubine  and  her  sons,  will  devolve  on  the  widow.  The 
concubine  and  her  sons  have  no  right  to  share  such  property,  but 
they  are  entitled  to  maintenance.  This  opinion  is  conformable  to 
Menu,  the  mtakehard,  Vividd  Ratndhara,  Vivdda  ChirUdmani, 
and  other  authorities. 
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notwithstandiDg  kinsmeu,  a  father^  a  mother,  or  uterine  brethren  be 
present." 

''  Therefore,  the  widow  of  a  person  dying  without  male  issue 
takes  his  entire  heritage,  even  though  his  father  and  brother  be 
living,  because  she  confers  benefit  on  her  deceased  husband  by  pre- 
serving her  life  with  the  enjoyment  of  his  wealth,  aiid  by  offering 
oblations  to  his  manes  :  and  if  she,  having  become  indigent^  defile 
her  chastity,  then  hell  becomes  her  husband's  portion.  Under  these 
circumstances,  the  preservation  of  her  chastity  and  life  is  absolutely 
necessary.  If,  with  the  produce  of  their  husbands'  estate,  their 
maintenance  cannot  b^  supplied,  they  (the  widows)  for  the  purpose 
of  acquiring  the  means  of  subsistence,  may  mortgage,  or  sell  a  por- 
tion of  their  husbands'  landed  estate,  and  the  sale  in  such  case  is 
legal  and  valid. 

27th  August  1808.— Dotyiti^  Singh,  v.  Bukhtavnir  Singh.-^ 
Macn.  H.  L.  Vol.  IJ,  Chap,  xi,  Case  12. 
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ON  PATMSirr  OF  DXBTS. 


Calcutta,  H.  C—The  20th  of  June  1866. 

Present  ; 
The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton  Karr,  Judges. 
SUKEEKAH  Banoo  (one  of  the  defendants^)  Appellant, 

versus 
HUBo  Chubn  Bubuj,  fPlaintifi;)  Respondent 

The  payment  of  a  debt  inoarred  in  oondaoting  the  tradh  of  a  father  ie  incumbent  apon 
a  son  whether  he  is  of  age,  or  a  minor  or  a  poethomooa  son. 

The  purehaaer  is  not  bomid  to  prove^  that  the  sum  borrowed  was  appropriated  lor  the 
maintenance  of  the  minor. 

This  was  a  suit  to  set  aside  an  alienation  made  by  the  mother 
and  brother  of  the  plaintiff  during  his  minority. 

The  necessity  recited  in  the  bill  of  sale  is  payment  of  debts  in- 
curred in  performing  the  sradh  of  the  father,  and  the  maintenance 
of  the  minorj  the  plaintiff. 

The  Courts  below  have  held  that  the  money  went  to  pay  off  the 
expenses  of  the  sradh,  and  not  that  of  the  minor's  maintenance,  be- 
cause the  sradh  of  the  father  could  not  have  been  performed  by  the 
plaintiff  inasmuch  as  he  was  not  bom  at  the  time  the  father  died,  he 
was  not  liable  to  pay  any  portion  of  the  debt  incurred  for  that 
purpose. 

With  reference  to  the  debt  incurred  for  maintenance,  the  0>urts 
below  held  that  the  onus  of  proving  that  the  sum  borrowed  was  ap- 
propriated for  the  purpose  of  the  maintenance  of  the  minor,  was  on 
the  purchaser,  special  appellant  before  us,  and  that  he  had  failed  to 
prove  such  appropriation. 

We  are  clearly  of  opinion  that  both  the  Lower  Courts  are  wrong. 
The  payment  of  a  debt  incurred  in  conducting  the  sradh  of  a  father 
is  incumbent  upon  a  son  whether  he  was  of  age,  or  a  minor  or  a  pes* 
thumous  son  of  the  deceased.  (See  page  297  Volume  II).  Macnaugh- 
ten's  Hidoo  Law.) 
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The  Courts  below  are  also  wrong  in  throwing  the  onus  upon  the 
purchaser  of  proving  the  appropriation  of  the  monies  borrowed.  This 
is  contrary  to  the  ruling  of  the  Privy  Council  in  the  well-known 
case  of  Hanuman  Pershad  Pandey. 

Finding,  therefore,  that  the  sale  was  made  for  purposes  such  as 
are  recognized  as  legal  necessities  under  the  Hindoo  Law,  we  reverse 
the  decisions  of  the  Lower  Courts  and  decree  this  appeal. — S.  W.  B. 
Vol  VI,  p.  34. 


Calcutta,  H.  C.-^The  9fh  of  June  1864. 

The  Hon'ble  O.  Loch  and  F.  A.  Qlover,  Judges. 

GUNQA  Nabain  Paxtl,  (Plaintiff,)  Appellant, 

versus 
TJmesh  Chundeb  Bose  and  others,  (Defendants,)  Respondents. 

Aooording  to  Hida  Law,  m  man's  property  Is  liable  for  his  debti,  and  property  deacenda 
to  an  heir  burdened  with  the  debts  of  the  ancestor,  which  must  all  be  satisfied  before 
the  heir  can  be  said  to  have  any  interest  in  the  proper^  at  alL 

'Where  a  decree  was  obtained  against  an  heir  for  a  debt  of  the  ancestor,  but  before 
the  property  was  sold  in  execution  of  such  decree,  the  proper^  was  attached  and  sold 
in  execution  of  a  second  decree  for  a  personal  debt  of  the  heir.  Held  that  the  prior 
sale  in  execution  of  the  second  decree  could  give  the  purchaser  no  preferential  right 
in  the  property  over  the  subsequent  purchaser  in  execution  of  the  first  decree. 

Loch,  J.— One  Choonee  Lai  died  indebted.  Previous  to  his 
death,  a  suit  had  been  brought  against  him  to  recover  the  amount  of 
a  bond,  and  the  decree  passed  against  Monee  Lai,  nephew  of  the  de- 
ceased, who,  claiming  under  a  will,  had  taken  possession  of  the  de- 
ceased's property^  and  obtained  a  certificate  to  administer  to  the 
estate.  Execution  was  taken  out,  and  Mouzah  Chittra^  the  property 
in  disputOj  was  attached  by  the  judgment-creditor  in  Srabun  1268. 
In  the  course  of  the  same  yearj  another  suit  by  a  different  party  was 
instituted  against  Monee  Lai  and  his  two  brothers  for  a  personal 
debt;  and  a  decree  obtained.  Execution  was  taken  out,  and  the 
same  village  attached  in  Aghran  1268,  and  the  rights  and  interests 
of  the  judgment-debtors  sold  in  Magh  of  the  same  year  ;  subsequent- 
ly^  the  property  was  sold  inCheyt  1268  in  execution  of  the  first-men- 
tioned decree. 
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decision  of  the  Lower  Court,  and  give  a  decree  for  the  plaintiff 
with  all  costs.— a  W.  Rep.,  for  1864,  p.  277. 

Calcutta,  H.  C.—The  27th  of  April  1865. 

Present : 
The  Hon'ble  G.  Loch  and  F.  A.  Glover,  Puime  Judges. 

Unno-poobna  Dassba,  (Respondent,)  Petitioner, 

versus 
GUNQA  Narain  Paul,  (Appellant,)  opposite  party. 

If  two  parties  attach  a  property  in  ezeoutioQ  of  separate  decrees,  and  the  sale  of  pro- 
perty takes  place  at  the  iDstance  of  the  decree-holder  who  made  the  second  attach- 
ment^ the  decree-holder  who  made  the  first  attachment  will  be  first  satisfied  from 
the  sale-proceedsi  but  the  sale  cannot  be  disturbed  if  snch  decree-holder  instead 
of  taking  payment  of  his  claim  ont  of  the  sale-proceeds,  pats  up  the  rights  and 
interests  of  his  debtor  in  the  property  for  sale. 

There  is  nothing  in  the  Hindoo  law  to  show  that  the  property  of  a  deceased  person 
is  so  hypothecated  for  his  debts  as  to  prevent  his  heir  from  disposing  ol  it  to  a 
third  party,  or  to  allow  a  creditor  to  follow  it  and  take  it  out  of  the  hands  of  a 
third  party,  who  has  purchased  in  good  &ith  and  for  Taloable  consideration.  The 
creditor  may  hold  the  heir  personally  liable  for  the  debt,  bat  he  cannot  follow  the 
property. 

In  conformity  with  the  Resolution  of  the  Court,  dated  3rd 
Febrdary  1865,  this  case  was  argued  before  us.  Against  the  appli^ 
cation  for  review,  it  was  urged — Ist,  that  as  the  first  decree-holder 
had,  in  execution,  attached  the  property  in  question  in  the  month  of 
Srabun  1268,  before  it  was  attached  by  the  other  decree-holder  in 
Aghran  of  the  same  year,  the  sale  which  took  place  in  execution 
of  the  first  decree,  though  subsequent  in  time  to  the  sale  under  the 
second  decree,  must  have  the  preference,  because  of  the  priority 
of  the  attachment ;  2nd,  that,  under  the  Hindoo  Law,  an  obligation 
rests  on  the  heir  to  pay  the  debts  of  his  ancestor,  and  the  property 
cannot  be  considered  to  belong  to  the  heirs  till  such  debts  have  been 
paid.  Consequently,  a  creditor  of  the  ancestor  has  a  lien  in  such 
property,  and  may  follow  it  wherever  he  may  find  it,  whether  in  the 
bands  of  the  heir,  or  of  a  thiid  party  who  has  purchased  it  for  valu- 
able consideration  in  good  faith  from  the  heir. 

On  the  first  point,  we  think  that  the  pleader  is  altogether  mis- 
taken.   Priority  of  attachment  entitles  the  attaching  decree-holder 
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ta  have  his  claim  satisfied  first,  but  gives  h^  no  other  preference. 
If  two  parties  attach  a  property  in  execution  of  separate  decrees^ 
and  the  sale  of  the  property  takes  place  at  the  instance  of  the 
decree-holder  who  made  the  second  attach  ment,  the  decree  of  the 
decree-holder  who  made  the  first  attachment  will  be  first  satis- 
fied from  the  sale  proceeds ;  but  the  sale  cannot  be  disturbed  if  such 
decree-holder^  instead  of  taking  his  money  out  of  the  sale  proceeds, 
put  up  the  rights  and  interests  of  his  debtor  in  the  property  i^in 
for  sale. 

On  the  second  ground^  we  think  that,  in  our  judgment  of  9th 
June  1864^  we  carried  the  doctrine  of  the  liability  of  an  heir  under 
the  Hindoo  Law  to  pay  the  debts  of  his  ancestor  too  far.  There  i6» 
no  doubtj  a  moral  obligation  to  do  so  ;  but  we  do  not  find,  nor  <san 
the  pleader  show  us  from  any  text  of  Hindoo  LaWj  that  the  property 
of  a  deceased  person  is  so  hypothecated  for  his  debts,  as  to  prevent 
his  heir  from  disposing  of  it  to  a  third  party^  or  to  allow  a  creditor 
to  follow  it  and  take  it  out  of  the  hands  of  a  third  party  who  baa 
purchased  in  good  faith  and  for  valuable  consideration.  The  credi- 
tor may  bold  the  heir  personally  liable  for  the  debt,  if  be  have  alie* 
nated  the  property,  but  he  cannot,  we  think,  follow  the  property. 
Under  this  view  of  the  case,  we  set  aside  our  former  order,  and  con- 
firm the  order  passed  by  the  Judge  on  14th  August  1863.  The 
petitioner  will  obtain  his  costs. — S.  W.  R.  Vol.  II,  p.  296. 


Calcutta  H.  C.—The  27th  of  March  1865. 

Present : 
The  Hon'ble  E.  Jackson  and  F.  A.  Olover,  Judges. 

BaJ-BOOP  Sinqh  and  another  (PlaintifiEs^)  Appellants^ 

versita 
BuL-DEO  Singh  and  others  (Defendants,)  Respondents. 

Heirs  are  liable  for  the  debts  of  the  person  from  whom  they  have  inherited  to  the 
extent  of  the  property  which  they  have  inherited.  The  question  at  issue  in  this 
suit,  and  upon  which  the  special  appeal  is  preferred,  is  the  liability  to  sale  in  exi»> 
cution  of  a  decree  against  one  Hur-deo  Boy,  of  a  certain  landed  estate  whidi  wss 
purchased  by  Hur-deo  iRoy's  son  Khema  Singh,  in  the  names  of  Khema  SipgVs  mrm. 
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We  find  that  Khema  Singli  rested  his  right  to  hold  this  estate 
on  the  allegation  that  he  had  inherited  no  property  from  his  father 
Hur-deo  Roy,  and  the  Judge  has  found  upon  very  clear  evidence, 
both  oral  and  documentary,  that  this  all^ation  of  his  was  a  deli- 
berate  falsehood.  The  Judge  was  accordingly  correct  in  recording 
that  Khema  Singh  was  liable,  and  this  estate,  as  in  bis  possession, 
was  liable  for  Hur-deo  Roy's  debts^  until  Khema  Singh  gave  in  a 
full  account  of  all  moneys  and  property  to  which  he  had  succeeded 
as  heir  to  Hur-deo  Roy.  The  principle  is  that  on  which  Section  203, 
Act  yill  of  1859  makes  heirs  liable  for  the  debts  of  the  person 
from  whom  they  have  inherited  to  the  extent  to  which  they  have  so 
inherited  We  think  the  Judge  was  correct  in  his  law,  and  dismiss 
this  appeal  with  costs. — S.  W.  R.  Vol.  U,  p.  258. 

A  widow  is  liltble  for  a  debt  contracted  by  her  husbakd.  Such 
debt  may  be  set  off  against  any  debt  due  to  her. — GhHsh  Ohunder 
LdKooty  V.  Koomcaree  Dabea. — S.  W.  R.  Vol.  I,  Mis.  p.  24. 

The  grandson  of  a  Hindu  is  bound  to  pay  the  debt  of  his 
grandfather,  independent  of  assets,  but  without  interest^  according 
to  the  MUakshard  school. — Hara-aimha-rao  Krishna-rao.  Appel- 
lant,  Antdji  Vir&paksh  and  others^  respondents.— Bom.  H.  C.  Rep. 
Vol.  II,  (2nd  Ed.)  p.  61. 

But  see  Bombay  Act  YII  of  1866,  in  which  alteration  is  made 
in  the  Hindoo  law  on  the  above  subject,  and  which  has  been  quoted 
in  this  Section  of  the  main  book. 

NoTBL-^Brihaspati  dedares  ;  /'The  soi^  mast  pajr .  the  . debt  of.  tl^^ 
fakiher,  when  prove49  as  ii  it  were  their  own,  [that  is]  wiih  interest ;  toe  son's 
son  mnst  pay  the  debt  of  ilia  grandfather  [but]  inthout  inUresif  and  his  son 

I  that  is,  the  greatgrandson]  ahall  not  be  compelled  to  diachaige  it^  [anless  he  be 
leir,  and  have  assets. J*      ♦•♦••♦ 

The  order  of  th'^ae  bonnd  to  pay  the  debts  (of  one  deceased)  is  thus  told 
by  Ydynyavcdhia  ;— ^  Q^  who  has  r^c^jved  the  estate  must  pay  the  debts  of  if; 
and  ill  like  manner,' he  who  takes  the  wife  [of  the  deceased]  ;  or  the  son,  whose 
father'a  assets  are  not  held  by  another  [ananT^bbrita]  :  but  of  one  having  no 
■on,  the  other  hqirs  [rikthinah],  must  pay  tne  debts."  •  •  • 

"  And  first  of  all,  he  who  has  received  the  estate  ;  on  failure  of  him,  the 
petwm  who  ttikes  the  wife  \  and  on  failure  of  him,  the  son,  possessed  <^  un- 
alienated wealth  [ananj&shrital  If  there  be  no|ie„  it  most  be  paid  bj  the  grand; 
sous,  huf  theprinoipai  o^dy.  it  they  be  not  in  existence,  then  the  greatgrand- 
•on^  the  wife,  daughter,  or  other  heirs  [rikthinah],  if  they  have  received  the 
estate,  must  pay .  the  debt — such  is  the  meaning.  It  is  not  to  be  paid  by  the 
^reai^grandson,  the  wife  or  the  others,  if  they  have  not  taken  the  estate.  But 
receipt  of  ever  so  small  a  portion  of  the  estate,  imposes  the  liability  of  liqui- 
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satiBfyiDg^  tbie  whole  property  which  the  deceased  left  must  be  given 
to  the  creditorsj  and  then  his  heirs  must  be  considered  as  absolved 
also  from  all  daimSi— Macn.  H.  L.  Vol.  11,  Case  1. 

The  heir  who  takes  the  assets  of  a  deceased  debtor,  must  satis- 
fy his  creditors,  as  £gu:  as  the  assets  go. — liacn.  H.  L.  Vol  II|  Chap. 
X,  Case  6. 

The  dabti  of  ui  aaoetlo  foUow  his  aaets  in  the  hands  of  his  representsthres. 

Q.  A  person  having  contracted  a  debt^  becomes  a  recluse ; 
that  is»  enters  into  the  order  of  an  ascetic.  His  ancestral  landed 
property  falls  into  the  hands  of  his  brother's  representativea  In 
this  case,  can  the  creditor  realise  his  debt  out  of  such  property  1 

jB.  If  the  individual  in  question  borrowed  a  sum  of  money, 
and  relinquished  the  order  of  a  house*keeper,  leaving  a  patrimonial 
immovable  estate  in  the  possession  of  his  relatives,  in  this  casoj 
those  relatives  who  are  in  the  enjoyment  of  his  property  are  liable 
for  the  debt ;  and  if  they  do  not  liquidate  it,  the  creditor  is  com- 
petent to  recover  his  money  due  from  the  debtor  out  of  his  property, 
as  YdgnyamUcya  propounds :  ^'  He  who  has  received  the  estate  of 
a  proprietor  leaving  no  son  eapahle  of  business,  must  pay  the  debts 
of  the  eetaie,  or,  on  failure  of  him,  the  person  who  takes  the  wife 
of  the  deceased ;  but  not  the  son  whose  father^s  assets  are  held  by 
another.'' 

The  law  on  this  subject  is  more  distinctly  laid  down  in  the 
Mitacshara  and  other  authorities,  in  the  Chapter  treating  of  the 
payment  of  debts.— Ifaon.  H.  L  Vol.  U,  Chap.  X.  Case  12. 

The  turrivon  are  answerable  for  a  debt  contracted  by  thdr  deceased  partner,  if  the 
sum  borrowed  was  applied  to  their  use. 

Q.    A  father  with  his  five  sons  lived  jointly  in  respect  of  food 
and  in  the  conduct  of  mercantile  aflEjurs.    One  of  the  sons  contract- 
ed a  debt  for  his  private  use,  and  not  on  account  of  the  joint  con- 
cern.   On  the  expiration  of  the  period  agreed  upon  for  the  dis- 
harge  of  the  debt,  the  creditor  brought  an  action  against  the  debtor 
ho  subsequently  died  before  his  father  and  four  brothers,  leav- 
g  a  widow.    The  father  and  brothers  of  the  deceased  are  enjoy- 
g  the  joint  property.    In  this  case,  should  the  debt  be  liquid- 
3d  out  of  the  joint  funds  of  the  concern  ? 
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B.  Bupt>08iDg  the  debtor  liting  with  hin  fiither  mi  brothert 
M  a  joint  family  and  havitig  joint  dealiaga  ifith  them,  to  havti  eoil« 
tracted  the  debt  for  his  private  nai,  aad  that  the  prodacie  of  iiih 
laiid  and  Other  estate  purchase  With  the  BOin  borrowed  wks  ex* 
pend^d  for  the  use  of  the  joiat  jamily  or  joint  trade,  then  the  fathet 
and  brothers  who  jointly  possess  the  ancestral  property  ihodld  11* 
quidatethe  debt,*  But  according  to  the  doctrines  of  Manu,  the 
MUakahard,  VivadorcJuntdmani  and  Viydddmava-aetu,  and  other 
legal  anthoritite,  debts  contracted  for  the  following  pnrpoMis  will 
Hot  be  claimable  from  Uiem.  Vrihaapaii  i-^^  The  sbmt  are  not 
Mmpellable  to  pay  sums  due  by  their  father  fOr  spiritual  UqtiGrn,'  fbt 
losses  at  play^  for  promises  made  without  any  cocftideratioh,  or  iindef 
the  ittiuence  nf  lufift  ot  df  i^rath,  or  sdms  for  which  he  wits  a  itirety, 
(except  in  the  daiies  before  mentioned,)  or  a  fitfie,  6t  toll,  or  the 
balance  of  eitber.-^Mactii.  H.  L.  Vol.  U,  ChsLp.  X.  Gate  3. 

^hofle  who  take  tlie  property  of  the  deceased  are  bound  to  liquidate  hu  debta. 

Q.  A  person  having  borrowed  a  sam  of  money  estaUiahed  a 
shop  with  the  said  money^  and  then  died.  Subsequently  to  his 
death,  his  father  and  brothers  appropriated  all  the  goods  that  were 
in  the  shop.  In  this  oase^  is  the  satis&etion  of  the  debt  contracted 
by  the  deceased  incumbent  on  his  father  and  brothers,  or  not  ?  And 
supposing  the  debtor  to  have  left  a  widow,  who  took  no  part  of  the 
property  left  in  the  shop,  is  she  nevertheless  responsible  for  his  debt, 
or  otherwise  ? 

R.    Under  the   circumstance  stated,  the  debtor's  father  an4 

brother  are  bound  to  liquidate  his  debtj  but  his  widow  cannot  be 

held  liable  for  it. 

Atdhoritiei. 

The  text  of  Yd^navdiky<i  cited  in  this  MiUULshar^  and  other 
books  of  law : — "  If  one  of  two  or  more  parceners  or  undivided  kins> 
men  contract  a  debt  for  the  support  of  the  family,  and  either  diei 
or  be  very  long  absent  abroad,  the  other  parceners  or  joint  tenants 
shall  pay  it" 

Macn.  H.  L.  Vol  II,  Chap.  X,  Case  10. 


*  Thia  appeara  to  be  onlv  half  an  answer  to  the  query  ;  for  it  U  ttuquestioiiable, 
thai  the  brothenr  ■  who  tooc  the  estate  are  liable  for  the  debta^*  as  far  aa  tiietf#  ajia^  be 
asaeta,  whether  the  money  was  borrowed  by  the  deoeaaed  brother  for  his  priTate  use  alone, 
or  waa  expended  for  the  benefit  of  the  taoiiry  at  ll»t;e;— Iiote'by  Shr  W .  HaoBJMigliteh. 
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D«b^  of  •  miM(pg  PMI04  mnrt  be p^ bjtlxMp ^  potMMioB b{  hi* eitoto, without 
waiting  twelve  years  for  his  re-appearanoe. 

i2.  If  a  man  contract  a  debt  while  he  lives  with  his  brothers^ 
as  fSi  undivided  and  united  family,  and  subsequently  become  miss- 
ing, the  debtor's  brothers  and  wife  who  possess  his  estate  must  p^y 
his  debts,  without  waiting  for  expiration  of  twelve  years. 

AuihoriLies. 

YdjnavcUkya.  See  ante,  page  632.  A  debt  contracted  before 
partition  by  an  uncle,  or  a.  brpther,  or  a  mother,  for  the  support  of 
the  family,  all  the  parceners  or  joint  tenants  shall  discharge. 

Ndrada  : — The  creditor  need  not  wait  a  specific  time ;  for  there 
is  no  authority  for  such  a  supposition. 

Macn.  H.  L.  Vol.  II,  Ch^p.  X,  Case  5. 

<^omn«toiicefi  under  whieh  a  father  must  pay  a  debi  contracted  by  his  deceased  son. 

Q.  A  son  being  in  a  state  of  union  with  his  father  as  a  joint 
family,  died,  and  no  property  of  the  son  came  into  the  fatber^s 
hands.  In  this  case,  is  the  liquidation  of  a.  debt  contracted  by  the 
son,  incumbett  on  the  father,  or  not  1 

22.  Supposing  the  son  to  have  died  childless,  and  involved  in 
debt,  while  the  family  were  undivided^  and  the  father  not  to  ha,ve. 
received  any  assets  belonging  to  his  son,  he  is  not  in  this  case  bound, 
to  liquidate  his  debt,  unless  the  debt  were  contracted  by  the  son 
for  the  purpose  of  the  family  support,  or  the  conduct  of  religious 
observances  which  were  incumbent  on  the  family;  or  unless  the 
father,  after  the  debt  was  contracted,  promised  to  satisfy  the  claim 
of  his  son's  creditor,  in  which  cases  the  liquidation  becomes  incum- 
bent on  the  father. 

ZUUxJiAligurh,  April  15, 1818.— Mmc.H.L.  Vol.  II,  Chap,  x. 
Case  9. 

Besponsa  Prudentmn. 
Qu$8ti(m8. 

1.  Ig  the  son  bound  to  discharge  a  debt  contracted  by  the 
&ther  1 

2.  The  father  having  in  his  life-time  given  his  son  a  release, 
exonerating  him  from  his  debts,  ainl  living  separately  from  him,  is 
the  sail  8tiU  liable  notwithstanding  ? 
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moral  and  religious,  not  civil. — See  note  on  Jaganndtha^  Dig.  b.  i. 
Clxvii.    a 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  pp.  277,  278. 

The  defendant,  a  widow,  is  sued  for  a  debt  contracted  by  her 
husband's  father,  who  is  dead,  her  husband  being  also  dead,  having 
left  a  SOD,  who  however  is  only  an  infant.  Is  the  action  maintain- 
able against  the  grandson  ? 

Answer. — Failing  the  son,  the  grandsonof  him  who  contracted 
the  debts  is  liable ;  consequently  the  infant  alluded  to  when  he  comes 
of  age. 

Ren^Mrk. — Provided  the  father's  estate  be  not  possessed  by  an- 
other; {Jagan-natha's  Dig.  b.  i.  clxxi.  &c.)  or,  if  there  be  no  assets 
provided  the  grandson  were  not  separated  from  the  family  partner- 
ship : — and,  at  all  events,  being  a  minor,  he  cannot  be  called 
upon  to  pay  the  debt,  until  he  have  attained  the  age  of  sixteen. 
Kdtydyana,  cited  by  Jaganrnatha,  Dig.  b.  i.  dxxxvii.  **  Nor  is  he 
liable  for  interest  payable  out  of  his  own  funds." — {Ibid,  cxcvii.)  C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  279. 

A  woman  is  not  in  general  liable  for  the  debts  of  her  husband. 
See  passages  quoted  in  Jagan-n6iha'8  Dig.  b,  i.  ccvii^  &c.  But,  if 
she,  or  any  other  person,  possess  assets  of  the  debtor,  his  debts 
must  be  discharged  out  of  such  funds;  {IHd.  ecxx,)  and 
this,  whether  enough  remain  for  her  maintenance,  or  not. 

The  case  of  her  undertaking  for  the  debt  would  be  a  special 
one ;  but  it  is  not  so  stated  in  the  question.     C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  page  280. 

Assets  are  to  be  pursued,  into  whatever  hands.  See  N&rada, 
cited  by  Jaganyiidiha  Dig.  b.  i.  Clxxii,  and  innumerable  other 
authorities,  may  be  cited,  were  it  requisite  in  so  plain  a  case.    C. 

Stra.  H.  L.  Vol  II,  (2nd  Ed.)  p.  282. 

The  law  directs  the  debts  as  well  as  effects  to  be  divided.  MU. 
on  Inh.  Chap.  I,  Sect,  iii,  §  1  &  9.  This,  however,  is  an  adjustment 
among  the  parceners^  which  cannot  bar  the  plaintiff's  remedy  against 
all,  or  any  of  the  debtors,  who  were  jointly  boUnd ;  or  against  his  par- 
ticular debtor,  if  it  were  a  separate  debt.    C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  pp.  283—284. 
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The  benefit  of  ss.  11  and  12  of  Act  xiv  of  1859  is  not  limited 
to  the  period  when  the  disability  of  minority  has  ceased,  but 
applies  also  to  the  period  during  which  the  disability  continues ; 
and,  therefore,  during  the  latter  period,  it  is  open  to  the  minor  to 
sue  by  his  guardian. 

On  the  death  without  issue  of  a  member  of  a  Hindd  family 
joint  in  estate  and  subject  to  the  Mitdkahard  law,  his  undivided 
share  in  the  joint  family  property  passes  to  the  surviving  members 
of  the  joint  family  and  not  to  his  widows,  and  cannot  be  made 
liable  for  his  debts  under  decrees  obtained  against  bis  widows  as 
his  representative.* 

QiUBre,  where  a  member  of  a  joint  Hindd  family  governed  by  the 
MUakaliard  law,  without  the  consent  of  his  co-sharers,  and  in  order 
to  raise  money  on  his  own  account,  and  not  for  the  benefit  of  the 
joint  family,  mortgages  in  his  life-time  his  undivided  share  in  a 
portion  of  the  joint  family  property,  can  the  other  members  of  the 
joint  family,  on  his  death,  recover  from  the  mortgagee  the  mortgaged 
share,  or  any  portion  of  it,  without  redeeming  1 

A  suit  by  a  surviving  member  of  a  joint  Hindii  family  subject 
to  the  Mitdkahard  law,  to  recover  a  moiety  of  the  undivided  share 
of  a  deceased  member  of  the  family  in  the  joint  family  property, 
ought  not  to  be  dismissed  on  the  ground  that  all  the  members  of  the 
family  have  not  joined  in  bringing  the  suit,  where  it  appears  that 
the  only  other  surviving  member  of  the  family  has  already  sued  for 
and  recovered  his  moiety  of  the  property,  and  disclaims  all  further 
interest,  and  is  joined  as  a  co-defendant  in  the  suit. — Indian  Law 
Report,  Calcutta  Series  Vol.  I,  p.  226. 

Sons  in  possession  of  family  property,  are  liable  for  the  payment 
of  their  father's  debt,  unless  they  can  prove  that  the  debt  was 
incurred  for  an  immoral  purpose  or  otherwise  invalid. 

The  question  whether  a  decree-debt  was  invalid  can  not  be 
opened  at  the  execution  stage ;  but  must  form  the  subject  of  an 
independent  suit. — Burtoo  Singh  v.  Ram  Purmeaaur  Singh  and. 
others.— S.  W.  R.  Vol.  XXIV,  p.  255. 


*  By  this  part  is  upheld  tlio  High  Court's  Full  Bench  decision  passed  in  the  very  suit. 
See  Precedents  page,  149. 
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is  entitled  to  a  decree  against  the  sons  apon  simply  proving  the  loan 
and  the  instrument  of  charge,  and  that  bis  right  to  a  decree  can  only 
be  defeated^  in  the  event  of  the  sons  showing  that  the  money  was 
advanced  for  an  immoral  purpose.  In  other  words,  any  charge 
which  the  father  may  create  upon  the  ancestral  immoveable  property 
during  the  minority  of  his  sods  is  a  valid  charge,  and  must  be  satis- 
fied out  of  that  property,  unless  the  sons,  on  whom  the  Judge 
throws  the  burden  of  proof,  can  show  that  the  charge  was  created 
to  secure  money  borrowed  by  the  father  for  immoral  purposes.  If 
this  be  good  law,  it  follows  that  the  interests  in  the  ancestral  im- 
moveable property,  which,  under  the  Mitakshara  law,  are  vested 
in  sons  by  their  birth,  are  entirely  unprotected  from  the  selfish  or 
wasteful  or  capricious  acta  of  the  father  except  in  the  single  instance 
of  money  borrowed  by  him  upon  the  estate  for  immoral  purposes. 

The  decisions  on  which  the  Officiating  Judge  relies  in  support 
of  a  proposition  fraught  with  such  serious  consequences,  are  Oirdha* 
ree  Lall  v.  Kaivtoo  Lall*  and  Muddun  Oopaul  Laul  v*  Mu8' 
aamrruit  Oourun'buUty.f  But  neither  of  these  cases^  when 
examined  with  reference  to  the  facts  involved  in  them,  can^  in  my 
opinion,  be  considered  as  authorities  for  any  such  doctrine. 

In  Oirdharee  Lall  v.  Kantoo  LcM,  the  suit  was  brought 
by  sons  for  the  purpose  of  setting  aside  a  deed  of  sale  of  ancestral 
property  executed  by  their  father,  and  also  of  recovering  from  the 
purchaser  the  whole  of  the  property  which  purported  to  pass 
by   the  deed. 

Their  Lordships'  decision,  as  I  understood  it,  proceeds  on  the 
ground  that  a  primd  facie  case  of  necessity  for  the  sale  had  been 
shown,  against  which  no  rebutting  evidence  had  been  offered,  and 
that  as,  moreover,  a  considerable  portion  of  the  purchase  money  had 
been  proved  to  be  applied  for  purposes  which  would  make  the  sale 
binding  on  the  sons,  their  suit  to  set  aside  the  sale  could  not  be 
maintained. 

In  Mtiddun  Gopal  Lall  v.  Muasuramat  OowruT^butty,  sons 
were  again  the  plain  tiffs,  and  brought  a  suit  against  their  father 
and  elder  brother,  and  certain  persons  who  claimed  interests  in  the 
ancestral  estate  under  bonds,  or  as  purchasers  in  execution  of  decrees 


*  14  B.  L.  R.,  187;  a  C,  L.  R.    See  ante,  p.  72. 
t  15  B.  L.  R.,  264  ;  S.  C,  23, 1 1.  A.  221  and  22  W.  R.,  66S.    AnU,  p   176. 
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obtained  on  bonds,  praying  for  a  partition  of  the  ancestral  estate  and 
for  possession  of  their  shares  free  from  encumbrances  by  cancelment 
of  the  bonds.    Phear  J.,  in  delivering  the  Court's  judgment,  which 
was  given  in  those  appeals  at  the  same  time,  states,  as  the  fiEu^ts 
found  **  that  in  Muddun  GtopaPs  case  the  plaintiflfs  father  and  elder 
brother  had  mortgaged   8  annas  of  the  joint  property  to  liaddun 
Gopal  in  consideration  of  a  loan  of  money  which  was  wanted  for  a 
family  purpose ;  and  that  in  the  cases  of  Girdharee  Lall  and  Pooran 
Lall,  the  plaintiff's  father  and  elder  brother  had  mortgaged  8  annas  of 
the  joint  property  in  order  to  prevent  the  sale  of  that  property  at  the 
instance  of  Girdharee  Lall  and  Pooran  Lall,  in  execution  of  decrees 
which  these  persons   had  respectively  obtained  against  the  father 
and  eldest  son  personally."    And  the  Court  then   held  that,   under 
these  circumstances,  the  plaintiffs,  the  minor  sons,  were  not  entitled 
to    obtain    their    share    of   the   joint    property    free   from    these 
mortgages. 

Li  neither  of  the  decisions  which  are  relied  on  by  the  Officiating 
Judge  was  the  suit  brought  by  a  bond-holder  or  mortgagee  against 
the  father  and  sons  to  enforce  a  charge  upon  the  ancestral  estate 
created  by  the  father,  and  in  both  of  the  decisions  it  is  clear  that 
the  transaction  of  the  father,  whether  it  consisted  of  a  sale  or  a 
loan,  was  inquired  into  by  the  Court  with  a  view  to  see  if  there  was 
any  legal  necessity  for  the  transaction,  or  if  it  had  reference  to 
family  purposes,  and  that  the  result  of  that  inquiry  formed  the  main 
ingredient  of  the  decisions  arrived  at. 

The  liability  of  a  son  for  the  debts  of  his  deceased  father  under 
Hindti  law  appears  to  me  to  be  a  distinct  question  from  the  right 
of  a  father  in  his  life-time  to  charge  the  interest  of  his  infant  sous 
in  the  joint  ancestral  immoveable  estate  with  the  payment  of  a 
debt.  It  is  the  latter  question  which  is  before  the  Court  in  the 
present  suit ;  and  to  arrive  at  a  correct  decision,  I  think  that  the 
principles  to  be  applied  are  those  which  are  laid  down  in  the  leading 
case  of  Hunooman  Persad  v.  Muaaammat  Babooee.^  The  author- 
ity of  that  case  has  been  often  recognized  in  the  Privy  Council, 
and  notably  in  Lalla  Bunaeedhur  v.  Koonwar  BindeaureCyf  and 

*  6.  Moore*B  I.  A.,  p.  398. 
t  10  Moore'B  I.  A,,  454,  at  p.  461. 
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also  ia  Oirdharee  Loll  v.  KavJtoo  LaU.*  Iq  Hunooman  Per- 
sacCa  case^  the  mortgage  was  made  by  a  mother  and  widow,  as 
guardian  of  her  infant  son  and  manager  of  his  estate,  but  so  far  as 
relates  to  the  interests  in  the  ancestral  estate  which  sons  get  by 
birth  under  the  Mit&kshari(  law,  and  the  right  of  the  father  to 
alienate  the  same,  there  seems  to  be  no  essential  difference  between 
the  position  of  the  father  when  dealing  with  those  interests  during 
the  minority  of  his  sons,  and  the  position  of  a  mother  when  dealing 
as  guardian  and  manager  of  her  infant  son's  estate.  Lord  Justice 
Knight  Bruce  says  in  Hunooman  Peraad^a  caae  :  **  The  power  of 
the  manager  for  an  infant  heir  to  charge  an  estate  not  his  own  is^ 
under  the  Hindti  law,  a  limited  and  qualified  power ;  it  can  only  be 
exercised  rightly  in  a  case  of  need  or  for  the  benefit  of  the  estate ;" 
and  with  respect  to  the  question  on  whom  the  ontta  of  proof  lies, 
his  Lordship,  after  stating  that  the  ornua  will  vary  with  the  circums- 
tances, proceeds  to  say :  **  When  the  mortgagee  himself  with  whom 
the  transaction  took  place  is  setting  up  a  charge  in  his  favour  made 
by  one  whose  title  to  alienate  he  necessarily  knows  to  be  limited  and 
qualified^  he  may  be  reasonably  expected  to  allege  and  prove  facts 
presumably  better  known  to  him  than  to  the  infant  heir, — namely, 
those  facts  which  embody  the  representations  made  to  him  of  the 
alleged  need  of  the  estate  and  the  motives  influencing  his  immedi- 
ate loan." 

Taking  these  to  be  the  principles  of  law  applicable  to  the  de- 
cision of  this  suit,  I  am  of  opijiion,  that  the  Officiating  Judge  was 
wrong  in  holding  that  it  lay  upon  the  special  appellants  to  prove 
that  the  loan  was  contracted  by  the  father  for  immoral  purposes, 
and  that  on  their  failing  to  do  so,  the  respondent  was  entitled  to  a 
decree  for  a  sale  of  the  special  appellants'  interests  in  the  ancestral 
property.  Before  he  was  entitled  to  such  a  decree,  I  think  it  was 
incumbent  upon  the  respondent  to  show  for  what  purpose  the  loan 
was  contracted  and  that  that  purpose  was  one  which  justified  the 
father  in  charging,  or  which  the  ^respondent  had  at  least  good 
grounds  for  believing  did  justify  the  father  in  charging,  the  interests 
which  the  special  appellants  have  in  the  ancestral  immoveable  pro- 
perty.   As  the  respondent  has  failed  to  show  this  either  in  the 


*  11  B.  L.  R.  187 ;  S.  C,  L.  R.,— 1 1.  A.,  821 ;  and  22  W.  R.,  69. 
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the  case  of  Girdharee  Lall  v.  Kantoo  LaU*  (xxii  Weekly  Reporter, 
56).  The  fact  that  one  member  of  the  family  is  separate  ia 
residence  and  mess,  in  no  way  affects  his  position  as  to  the  ancestral 
property  until  a  separation  in  estate  has  taken  place. 

It  is  clear  that  the  present  case  must  be  governed  by  the  deci- 
sion of  the  Privy  Council  just  referred  to.  The  original  debt  is  not 
shown  to  have  been  incurred  for  any  improper  purpose,  and  the 
property  which  is  the  subject  of  suit  was  sold  to  save  the  rest  of 
the  estate. 

The  decrees  of  the  Lower  Courts  must  be  reversed,  and  the 
plaintiff's  suit  dismissed  with  all  costs. — S.  W.  B.j  Vol.  XXV, 
page  118. 

A  person  lending  money  on  security  of  the  property  of  undi- 
vided Hindii  family,  is  bound  to  make  enquiries  as  to  the  necessity 
that  exists  for  such  a  loan.  If  he  lends  the  money  after  reasonable 
enquiry,  and  bond  fide  believing  it  will  be  properly  expended",  he  is 
not  bound  to  see  to  the  application  of  it.  The  rule  is  the  same 
whether  all  the  members  of  the  family  are  adults  or  minors.^  ff ana 
Bhive  Parap  et  a/.  Versus  Kane  Bhive  et  a/. — ^Bom.  H.  C.  B. 
Vol  iv,  a.  c.  j.  p.  169. 

Allahabad,  H.  C.  A.— The  26th  of  August  1875. 

(Mr.  Justice  Turner,  Officiating  Chief  Justice,  and 

Mr.  Justice  Oldfield.) 

BuLDEO  Das  (Paintiff,)  versus  Sham  Lal  (Defendant.)t 

The  sons  in  an  undivided  Hindd  family,  although  they  have  a  proprietary  right  in  the 
paternal  and  ancestral  estate,  have  not  independent  dominion. 

Where,  therefore,  the  plaintiff  sued  to  eject  the  defendant^  his  son,  from  a  portion  of 
a  house,  partly  self  acquired  by  the  plaintiff  and  partly  ancestral  property,  in  which 
the  defendant  was  liviug  against  the  plaiutifTs  will,  the  Court  decreed  the  claim. 

The  plaintiff  and  the  defendanfj  Hindus,  were  father  and  sod. 
The  plaintifif  sued  to  eject  his  son  from  a  portion  of  a  house  of 
which  he  had  taken  possession  on  its  being  vacated  by  a  tenant. 
The  defendant  replied  that  the  plaintifif  had  no  right  to  eject  him. 


*  See  ante,  page  72. 

t  Special  Appeal  No.  185  of  1875,  from  a  decree  of  the  Subordinate  Judge  of  Kora- 
dabad,  dated  the  8th  of  December,  187^i  reYersiug  ft  decree  of  the  Muxui^  dated  the 
Hth  May,  1871. 
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the  house  being  ancestral  property,   in  which  father  and  son  had 
equal  rights. 

The  first  Court  found  that  a  portion  of  the  house  was  ancestral 
property,  and  a  portion  acquired  by  purchase  by  the  plaintiff  from 
his  brother,  and  decreed  the  claim,  holding  that,  under  Hindfi 
law,  a  son  could  not  enforce  a  right  to  possession  of  any  property, 
whether  ancestral  or  self-acquired,  in  his  father's  lifetime.  The 
lower  appellate  court  dismissed  the  suit  on  the  ground  that,  under 
Hindi]  law,  sons  have  equal  rights  vyith  their  fathers  in  immoveable 
ancestral  property. 

The  plaintiff  appealed  to  the  High  Ck)urt.  The  pleas  set  out 
in  the  memorandum  of  appeal  were  that,  under  Hindii  law,  a  son 
was  not  entitled  to  take  possession  of  any  portion  of  ancestral  pro- 
perty without  the  father's  consent ;  and  that,  as  a  moiety  of  the 
property  in  dispute  was  the  plaintiff's  self-acquired  property,  he  was 
entitled  to  eject  the  defendant. 

Oldfield,  J. — (Who,  after  stating  the  facts  as  above,  continued)  :— 

The  decree  of  the  Court  of  first  instance  should,  in  my  opinion, 
be  restored. 

A  son,  no  doubt,  takes  by  birth  a  vested  interest  in  immoveable 
ancestral  property,  and  there  is  authority  for  considering  that  his 
interest  in  the  father's  life-time,  and  before  partition,  is  a  present 
interest  of  a  proprietary  and  coparcenary  nature — (Mitdkshard^ 
ch.  i,  s.  1  and  s.  5) ;  and  the  power  to  enforce  partition  of  the 
ancestral  estate  implies  such  an  interest,  looking  to  the  definition 
of  partition  given  in  the  Mitdlcahard,  ch.  i,  s.  1,  para  4,  and  ch.  i,  s.  1, 
para  23.  But  even  assuming  such  ownership  on  the  part  of  the 
son,  yet  until  partition  takes  place,  or  until  the  death  of  the  father, 
natural  or  civil,  the  father,  by  reason  of  his  paternal  relation,  and 
his  position  as  head  of  the  family,  and  its  manager,  is  entitled  to 
make  lawful  disposition  of  the  property  in  the  interest  of  the  family. 
This  is  shown  by  ch.  i,  s.  5,  paras  9  and  10,  Mitdkshard,  which  by 
marking  the  extent  of  the  son's  power  of  interference  in  the  father^s 
disposition  of  the  property,  shows  that  the  power  of  disposition 
within  certain  limits  is  centered  in  the  father.  The  son's  enjoyment 
of  the  property  is  subject  to  the  dispositions  lawfully  made  by  tlie 
father,  and,  if  dissatisfied,  the  son's  remedy  will  lie  in  any  right 
ho  may  possess  to  enforce  partition  of  the  estate. 
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Id  iLis  casetliere  lias  been  no  illegal  disposition  of  tbe  property 
on  the  part  of  the  father.  It  appears  that  the  defendant  objects 
to  live  with  his  mother-in-law,  and  insists  on  occupying  part  of  a 
house^  which  used  to  be  rented,  and  which  his  father  desires  to  dis- 
pose of  in  the  way  he  considers  most  advisable. 

I  would  decree  the  appeal  and  decree  the  claira^  but,  looking 
to  the  relationship  subsisting  between  the  parties^  they  should  bear 
their  own  costs  in  all  courts. 

Tmmer,  Offg,  0.  J. — I  concur  in  decreeing  the  appeal.  Sons^  who 
are  members  of  an  undivided  Hindti  family^  acquire  by  birth  an  in- 
terest in  the  paternal  as  well  as  the  ancestral  estate^  and  are  entitled 
in  certain  events  to  interfere  to  prevent  waste  or  to  enforce  partition 
in  the  lifetime,  and  without  the  consent^  of  their  father,  but,  while 
their  interest  is  proprietary,  it  lacks  the  incident  of  dominion. 
''They  have  not  independent  dominion,  although  they  have  a 
proprietary  right.*'  Colebrooke's  Digest  of  Hindti  Law,  Bk.  v,  Ch, 
VII,  §  433,  Vol,  ii,  p.  562,  3d.-ed.— Indian  Law  Reports, 
Allahabad  Series,  Vol.  I,  p.  77. 

A  Hindti  brother  who  during  the  life-time  of  a  deceased  debtor 
was  separate  in  transaction  and  lived  separately  from  him,  and  was 
therefore  not  a  joint  member  of  the  same  family,  is  not  his  legal 
representative  after  his  death. — Tekait  Ckumun  Singh,  Appellant, 
versus  Kullyan  Sahae,  Respondent — S.  W.  R.  Vol.  xxiii  p,  231. 


Allahabad  H.  C.  A.-^The  i7th  of  August  1875. 

Before  a  Full  Bench. 

(Mr.  Justice  Turner,  Officiating  Chief  Justice,  Mr.  Justice  Pearson, 

and  Mr.  Justice  Spankie.) 

Debi  Fabsad  and  others  (Defendants) 

versus 
Thakur  Dial  and  others  (Plaintiffs.) 

When,  in  an  undivided  Hindd  family  living  under  tbe  Mitdk$kard  la^,  &  brother  diet 
without  leaving  issue,  but  leaving  brothers,  and  nephews,  the  sous  of  a  predeceased 
brother,  the  interest  in  the  joint  estate  of  the  brother  so  dying  does  not  pass  on 
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Lis  death  to  liii  ■urviving  brothers,  but  on  partition  the  whole  estate,  iDQlu<Iing  the 
iutereet  of  the  brother  lo  dying,  is  divisible,  and  the  right  of  representation  secures 
to  the  sons  or  grandsons  of  a  deceased  brother  the  share  which  their  fathar  or 
grandfather  would  have  taken,  had  he  survived  the  period  of  distribution. 
Madho  Singh  v.  Bindessory  Roy*  over  ruled. 

Durga,  Bisbesbari  BbairOi  and  Ram  Pargas  were  four  brothers 
united  in  estate.  Earn  Pargas  died  leaving  sons  who  were  the 
plaintiffs  in  this  suit.  Then  Durga  and  Bhairo  died  without  issue. 
Finally  Bisheshar  died  leaving  sons  who  were  the  defendants  iu 
this  suit. 

The  principal  issue  raised  by  the  suit  was  whether  the  plaintiffs 
were  entitled  on  partition  to  a  moiety  of  the  undivided  immoveable 
estate  of  the  family,  or  to  one-fourth.  The  first  Court  held,  having 
regard  to  the  answers  to  the  questions  3  and  4  given  in  p.  33, 
Bk.  ii.j  West  and  Biihler's  Digest  of  Hindd  Law  Cases,  to  bywas- 
thi  No.  2,  dated  5th  July,  1860,  Bywasthis,  S.  D.  A.,  N.  W.  P., 
vol.  I.,  part  I,  and  to  the  opinion  of  three  of  the  Benares  pandits 
whom  it  examined  on  the  point,  that  the  plaintiffs  were  entitled  to 
a  moiety  of  the  estate. 

The  first  plea  taken  by  the  defendants  on  appeal  by  them  to 
the  High  Court  impugned  this  ruling.  With  reference  to  that 
plea,  the  Court  (Pearson  and  Spaukie,  JJ.^}  referred  to  the  Full 
Bench  the  following  question,  viz : — 

*•  Whether,  in  a  joint  family  property,  two  of  four  brothers 
dying  without  issue,  their  interest  passed  on  their  death  to  their 
surviving  brother  exclusively,  or  whether  the  sons  of  a  brother  who 
predeceased  them  are  entitled  to  participate  in  it  f 

The  order  of  reference  was  accompanied  with  these  remarks  : — 
Had  Bhairo  and  Durga  left  separate  estates,  there  can  be  no 
doubt  that  their  surviving  brother  would  have  succeeded  to  them 
in  preference  to,  and  to  the  exclusion  of,  their  nephews ;  and  it  is 
contended  that  the  succession  would  not  be  different  in  a  joint  un- 
divided family.  The  contention  is  supported  by  the  decision  of  a 
Bench  of  this  Court,  dated  the  25th  February,  18G8,  in  special 
appeal  No.  1779,  of  18G7,  at  page  101  of  the  High  Court  Reports 
for  1868.    The  ruling  of  the  lower  Court  in  this  case  is   opposed   to 


•  fl.  C.  R,,  N.  W.  P.,  1868,  p.  101. 
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that  decision,  but  is  supported  by  the  answers  to  the  questions  3  and  4 
given  in  page  33,  Bk  ii.  West  and  BUhler's  Pigesti  and  by  the 
opinions  of  the  Benares  pandita  examined  by  the  Subordinate 
Judge.  Under  the  circumstances  we  think  it  expedient  to  refer  the 
point  in  question  for  the  consideration  of  a  Fail  Bench. 
The  opinion  of  the  Full  Bench  was  as  follows  :— 
To  the  answer  to  the  question  proposed  to  us  it  is  necessary  to 
consider  the  condition  of  the  Hindti  family  in  these  Provinces  while 
it  remains  undivided,  and  to  inquire  whether  the  same  rules  of  suc- 
cession apply  while  the  members  continue  joint  in  estate,  when  they 
separated  and  effected  partition  and  when  they  have  re-united. 

Sir  Thomas  Strange  in  the  ninth  chapter^  of  his  work  on 
Hindu  Law  declares  that  **  wherever  a  plurality  of  sons  exists,  the 
inheritance  descends  to  them  as  coparceners  making  together  but 
one  heir*'  #  ♦  #  « the  deceased  may  have  left,  not  only 
more  sons  than  one,  but  brothers,  as  well  as  a  widow  or  widows,  and 
daughters,  together  with  other  dependants ;  and  such  sons  and 
brothers  mny  have  their  wives  and  childern  respectively ;  the  whole 
having  constituted  in  his  lifetime,  not  so  many  coparceners  indeed  in 
the  proper  sense  of  the  term,  but  an  undivided  family.  Or  suppos- 
ing him  to  have  been  a  single  man,  with  collateral  relations  only, 
their  descendants  and  connexions,  all  living  together  in  coparcenary, 
his  death  makes  no  difference  in  this  respect  among  the  survivors." 
If  undivided  at  his  death  they  still  continue  so  in  point  of  law, 
however  appearances  may  indicate  a  different  state.  So  long  as 
they  remain  joint  they  offer  one  common  sacrifice.  *'  The  religi- 
ous duty  of  unseparated  brethren  is  single,**  Nareda,  quoted  in 
the  MUdkahard,  cfa.  ii,  8.12,  v.  3, — until  partition  takes  place. 

In  respect  of  property,  whatever  is  acquired  by  the  several 
members,  with  certain  exceptions,  falls  into,  and  becomes  part  of, 
the  common  fund,  and  the  expenses  of  all  members  are  met  from 
this  common  fund  ;  no  account  being  taken  of  exccess  in  the 
expenditure  of  some  over  the  expenditure  of  other  members.  This 
community  of  worship  and  property  being  the  ordinary  condition 
of  a  Hindii  family,  it  is  to  be  presumed  that  a  Hindd  family 
is  undivided  until   the   contrary  is  shown,  and  that  the  acquisi- 

•  On  partition,  4th  ed.  p.  198. 
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tioDS  of  tbe  several  members  from  part  of  the  common  slock  nnleas 
the  acquirer,  or  those  claiming  under  him,  prove  that  it  was  acquir- 
ed in  such  a  manner  as  wouldj  by  the  special  provisions  of  the  law, 
constitute  it  the  sole  property  of  the  acquirer. 

Moreover^  "  according  to  the  true  constitution  of  an  undivided 
Hind(i  family,  no  individual  member  of  the  family,  whilst  it  remains 
undivided,  can  predicate  of  the  joint  and  undivided  property,  that 
he  has  a  certain  share". — Appovier  v.  Rama  Subba  Aiyan^ ; 
while  a  Full  Bench  of  the  High  Court  of  Calcutta  has  gone  so  far 
as  to  hold,  in  Sadabart  Praahad  Sahu  v.  Foolbaa  Koerf^  that 
under  the  Mitdkaliard  law  one  of  the  several  members  of  a  joini 
Hindd  family  cannot,  without  legal  necessity,  alienate  any  portion 
of  the  undivided  ancestral  property  without  the  consent  of  the 
whole  of  the  co-sharers,  and  that  such  an  alienation  is  not  valid, 
even  for  the  share  to  which  the  alienor  would  ha^  been  entitled 
on  partition. 

The  condition  of  an  undivided  family  being  such  as  has  been 
described,  it  is  not  unintelligible  that  routes  may  govern  the  distribu- 
tion  of  the  joint  inheritance  different  from  those  which  would  regu- 
late the  devolution  of  separate  property,  and  it  has  been  ruled  that 
in  one  and  the  same  family  different  rules  may  govern  the  succession 
to  the  estate  of  a  deceased  member  according  to  the  nature  of  the 
different  properties  comprising  it,  whether  it  be  joint  or  separate. — 
KaJtama  Natckier  v.  The  Rajah  of  Shiva-gungal. 

The  peculiar  incidents  of  the  joint  property  of  an  undivided 
family  are  survivorship  and  the  right  of  representation.  In  the 
Shiva-gunga  case  above  cited  the  Lords  of  the  Privy  Council  declar- 
ed that, '*  according  to  the  principles  of  Hindd  law,  there  is  copar- 
cenership  between  the  diflferent  members  of  a  united  family,  and 
survivorship  following  upon  it.  There  is  community  of  interest  and 
unity  of  possession  between  all  the  members  of  the  family,  and 
upon  the  death  of  any  one  of  them  the  others  may  well  take  by 
survivorship  that  in  which  they  had  during  the  deceased's  lifetime 
a    common  interest  and  a  common    possession."§     It   has     been 


♦  11  Moore*8  Ind,  App.  75. 

1 12.  W.  R.  F.  B.  1. ;— 8.  c.  8  B.  L,  R.  F.  B,  81.    Ante  p. 
t  9  Moore's  Ind.  App.  at  p.  610, 
8  Ibid.  At  page  611. 
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argued  that  this  is  a  mere  statement  of  the  general  rule,  and  that 
it  does  not  necessarily  follow  from  it  that  the  benefit  of  survivor- 
ship extends  to  all  and  not  only  to  some  of  the  surviving  members 
of  the  family.  When  once  the  principle  of  survivorship  is  admitted^ 
it  is  difficult  in  the  absence  of  express  law  to  limit  its  operation. 
The  principle  of  survivorship  taking  effect  on  the  common  fund,  in 
which  no  one  of  the  members  of  the  family  has  any  distinct  share» 
operates  not  to  augment  the  rights  of  any  particular  class  of  the 
coparceners  but  to  enlarge  the  shares  which  upon  partition  would  fall 
to  the  lot  of  every  one  of  the  members.  In  effect,  by  the  operation 
of  this  rule  the  share  to  which  a  coparcener  dying  without  issue 
would  have  been  entitled  does  not  pass  by  descent  but  lapses.  The 
right  of  representation  operates  at  the  time  of  partition  to  secure  an 
equal  partition  of  the  inheritance  between  the  several  sons  of  the 
common  ancestor  and  the  issue  to  the  third  generation  of  sons  who 
have  died  leaving  issue  surviving  the  period  of  distribution,  such 
issue  taking  per  etirpes  the  share  of  their  father  or  forefather.-^- 
*'  Should  a  younger  brother  die  before  partition,  his  share  shall  bo 
allotted  to  his  son,  provided  he  bad  received  no  fortune  from  his 
grandfather.  That  son's  son  shall  receive  his  father's  share  from  his 
uncle,  or  from  his  uncle^s  son,  and  the  same  proportionate  share 
shall  be  allotted  to  all  the  brothers  according  to  law.  Or  if  that 
grandson  be  also  dead  his  son  takes  the  share ;  beyond  him  the 
succession  stops."  Katydyana  cited  in  Vyavaikdra  MayHJcha,  CIu 
IV,  s.  4,  V.  21.  *' Although  grandsons  have  by  birth  a  right  in  the 
grandfather's  estate  equally  with  sons,  still  the  distribution  of  the 
grandfather's  property  must  be  adjusted  through  their  father,  and 
not  with  reference  to  themselves.  The  meaning  here  expressed  is 
this  :  if  unseparated  brothers  die,  leaving  male  issue,  and  the  number 
of  sons  be  unequal,  one  having  two  sons,  another  three  and  a  third 
four,  the  two  receive  a  single  share  in  right  of  their  father,  the  other 
Uiree  take  one  share  appertaining  to  their  father,  and  the  remain- 
ing four  similarly  obtain  one  share  due  to  their  father.  So  if  some 
of  the  sons  be  living  and  some  have  died  leaving  male  issue,  the 
same  method  should  be  observed :  the  surviving  sons  take  their  own 
allotments,  and  the  sons  of  their  deceased  brothers  receive  the 
shares  of  their  own  fathers  respectively.  Such  is  the  adjustment 
prescribed  by  the  text"  Mitdkshara,  Ch.  I,  s.  5,  v.  2.    "A  grandson 
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(D)  whose  father  (B)  is  dead,  and  a  great-grandson  (P)  whose  father 

(E)  and  grandfather  (C)  are  dead,  participate  equally  in  the  inherit- 
ance with  the  son  (A),  for  they   without  distinction  confer  equal 
benefits  on  the  deceased  owner  of  the  property  by  the  presentatioa 
to  him  of  funeral   offerings  at  solemn  *'  obsequies."    Ddya^krama 
Sangraha,  Ch.  I,  s.  1  v.  3.    Unless  authority  be  shown  to   the 
contrary,  these  incidents  of  the  joint  estate  of  an  unseparated  Hindii 
family,  survivorship  and  the  right  of  representation,  govern   the 
case  before  us  and  determine  the  answer  to  be  given  to  the  question 
put  to  us.    The  fathers  and  uncles  of  the  parties  lived  as  an  un- 
separated Hindd  family  in  possession  of  an  undivided  estate.    As- 
suming partition  to  be  made  now,  there  are  living  representatives 
of  two  sons  only  of  the  common  ancestor,  and  equal  partition  being 
made  between  the  stocks,  each  stock  is  entitled  to  one  moiety;  but 
it  is  argued  that,  inasmuch  as  the  father  of  the  one  line  died  before 
a:ny  of  his  three  brothers,  and  the  father  of  the  other  lino  died  after 
two  other  brothers,  who  died  without  male  issue,  the  shares  of  the 
brethren  dying  without  male  issue  descended  to  the  sole  surviving 
brother  and  passed  from   him   to  his  issue  to  the  exclusion  of  the 
line  of  the  brother  who  died  first — in  other  words,  it  is  contended 
that  the  case  is  not  to  be  governed  by  the  law  of  survivorship,  ex- 
cept so  far  as  to  exclude  females,  but  that  the  shares  of  the  deceased 
brothers  passed  to  the  surviving  brother  in  virtue  of  the  rule  that 
''in  case  of  competition  between  brothers  and  nephews,  the  nephews 
have  no  title  to  succession^  for  their  right  of  inheritance  is  declared 
to  be  on  failure  of  brothers.  "    MitSksJiard,  Ch.  II,  s.  4,  v.  8.    No 
doubt,  if  this  rule  was  intended  not  only  to  apply  to  the  descent  of 
the  separate  property  of  a  brother  but  to  operate  on  the  share  which 
he  would  have  taken  in  the  common  property  of  the  family  had  he 
survived  the  period  of  partition,  the  contention  is  correct;  but  if  wo 
carefully  examine  the  system  on  which  the  Mitdkahard  is  compiled  and 
bear  in  mind  the  principles  of  Hindd  law,  as  to  which  there  can  be  no 
dispute,  it  will  appear  that  the  rule  on  which  the  contention  is  based 
cannot  apply  to  the  undivided  ancestral  estate,   nor  to  any  thing 
which  has  accrued  to,  and  become  part  of,  that  estate.    The  author 
of  the  treatise  commences  with  a  definition  of  heritage,   'ddya* 
and  distinguishes  between  the  wealth  of  a  father  or  grandfather 
which  becomes  the  property  of  his  sons  or  grandsons  by  right  of 


APPENDIX.  641 

their  being  7m  sons  and  grandsons,  and  wbich  the  autlior  conse- 
quently terms  unobstructed,  and  property  which  devolves  on  parentSy 
brothers  and  the  rest,  on  the  demise  of  the  owner  without  male  issue 
and  which  he  terms  liable  to  obstruction,  because  existence  of  issue 
or  the  survival  of  the  owner  impede  its  devolution.  After  investi- 
gating the  nature  of  property  and  reviewing  the  methods  by  which 
it  may  be  acquired,  he  declares  the  fundamental  principle  of  the 
Hind6  law  obtaining  in  these  Provinces  that — '  property  in  the 
paternal  or  ancestral  estate  is  by  birth'.  He  next  describes  the 
limitation  to  Avidch  the  power  of  the  father  over  ancestral  and 
acquired  wealth  is  subject,  and  having  previously  defined  partition 
to  be  "  the  adjustment  of  divers  rights  regarding  the  whole,  by 
distributing  them  on  particular  portions  of  the  aggregate,"  he 
proceeds  to  declare  in  what  manner  and  subject  to  what  rules  the 
common  property  of  the  family  is  to  be  distributed  by  partition 
in  the  fathers 's  life-time  or  after  his  decease.  The  consequence 
of  the  doctrine  that  a  right  in  the  paternal  ancestral  estate  is  ac- 
quired by  birth  is  that  there  is  in  fact  no  devolution  of  the  pro- 
perty from  one  owner  to  another,  but  that  as  each  son  comes  into 
being,  he  forthwith  acquires  aright  which  would,  on  partition, reduce 
the  shares  of  the  other  sous,  and  which,  should  he  not  survive  parti- 
tion and  have  issue,  his  son  or  grandson  would  take  by  substitution, 
and  which,  if  he  dies  before  that  period,  will  simply  lapse.  There 
being  no  devolution  of  the  property,  the  laws  of  descent  are  in- 
applicable. 

If  shares  are  not  ascertained  until  the  period  of  distribution, 
if,  until  that  time,  no  one  can  declare  he  has  any  share  in  the  com- 
mon property,  it  accounts  for  the  circumstance*  that  in  none  of 
the  treatises  on  Hiudti  law  which  have  been  brought  to  our  notice 
is  there  any  rule  declaring  what  is  to  be  done  with  the  interest  (it 
can  hardly  be  called  a  share)  in  the  common  property  which  has 
been  acquired  by  a  member  of  the  family  who  has  not  survived  the 
period  of  distribution.  On  the  other  hand,  there  are  express  rules 
declaring  that  the  partition  is  to  be  an  equal  partition,  subject  to 
the  qualification  that  those  who  take  by  representation  take  only 
the  share  which  he  whom  they  respectively  represent  would  have 
taken,  had  he  survived  partition. 
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coparcener  acquires  by  birth  does  not  lapse  on  bis  death  without 
male  issue,  but  passes  under  the  law  of  succession  to  heirs  other, 
than  direct  issue,  who  presumably  do  not  exist,  and  other  than  his 
widow,  whose  title  is  expressly  denied,  it  follows  that  the  right 
would  devolve  not  on  brothers  only,  but  on  those  heirs  also  who  are 
entitled  to  succeed  in  priority  to  brothers.  Thus,  a  daughteri  a 
daughter's  son,  a  mother,  or  a  father,  might,  on  partition,  claim 
the  share  of  a  deceased  coparcener.  No  instance  is  cited  in  which 
such  a  claim  has  been  allowed.  The  conclusion  seems  clear  that 
8.  4,  like  the  preceding  sections  of  the  chapter  provides  only  for  the 
devolution  of  the  separate  estate  of  the  propoaitua. 

But  in  support  of  the  contention  that  the.  interest  of  a  member 
of  an  undivided  family  in  the  common  fund  is  a  share,  and  that  the 
rules  respecting  the  succession  of  brothel's  operatCi  notwithstanding 
the  propositus  may  have  died  in  union  with  his  brethren,  and 
regulate  the  inheritance  of  that  share,  reference  has  been  made  to 
the  provisions  of  s.  9,  which  treat  of  the  succession  to  re-united 
kinsmen. 

It  is  argued  that  brethren  who  have  re-united  are  in  the  same 
position  as  those  who  have  never  separated ;  that  the  whole  of  the 
property  is  again  brought  into  a  common  fund,  each  brother  saying 
to  the  other  "  what  is  mine  is  thine^  and  thine  is  mine,"  yet  never* 
theless  the  interests  of  each  is  described  as  his  share :-»''  A  re- 
united brother  shall  keep  the  share  of  his  re-united  co-heir  who  is 
deceased.'^ — Ydjnavalkya,  cited  in  Hitdlcshard,  ch.  ii,  s.  9,  v.  1 — and 
inasmuch  as  on  the  death  of  a  re-united  brother  without  male 
issue  his  share  devolves  on  re-united  brethren  of  the  whole  blood| 
to  the  exclusion  of  re-united  brethren  of  the  half  blood,  or  if  theie 
be  no   brethren   of   the    whole  blood   in   re-union,   the  re-united 

m 

brethren  of  the  half  blood  and  the  unassociated  uterine  brothers 
divide  the  share  equally,  it  is  contended  that  the  principle  of  survi- 
vorship does  not  operate  to  over-rule  the  rules  regulating  the 
succession  of  brothersi  but  that  so  far  as  is  possible  effect  is  given 
to  both. 

To  these  arguments  it  may  be  replied   that   a  distinction  is 

recognized   by   Hindu     writers    between    undivided   and   re-united 

brethren    (  Colebrooke's   Digest,   ccccxxx ).      Moreover  a    re-union 

implies  a  previous  partition,  in  virtue  of  which  each  of  the  re-united 
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Calcutta  H.  C.  k.—Th^  10<fc  of  April  1877. 

Full  Benotau 

Before  Sir  Richard  Gartli,  Kt^  Chief  Justice^  Mr.  Justice  Eemp^ 
Mr.  Justice  MacphersoD,  Mr^.  Justice  Markby,  and  Mr.  Justice  AiuBlie. 

Bhimul  DosSj  aliaa  Lall  Baboo  (oue  of  the  Defendants) 

versus 

Choonee  Lall  (Plaintiff.)* 

Where,  in  an  undivided  Hindti  family  living  under  Uie  Mit&sbartf  lair,  a  person  die* 
without  leaving  issue,  but  leaving  a  brother,  and  a  nephew  the  son  of  a  predeoeased 
brother,  the  latter  is  not  excluded  from  succession  by  the  former. 

Debi  Parshad  v,  Thakur  Dial  f  followed. 

This  case  is  referred   by  Garth,  C.  J.,  and  Mitter,  J.,  to  a  Full 
Bench  in  the  following  order  of  reference  : — 

Oarth,  0.  J. — The  Plaintiff  and  the  defendant,  special  appellant, 
are  related  to  each  other  as  first  cousins. 

The  plaintiff's  case  is  this.  The  six  sons  of  Banee  Prosad  lived 
as  members  of  a  joint  Hind6  family  till  the  death  of  the  fourth 
eon,  Jun-bhunjun  Dass,  which  took  place  in  1276  (1869);  Baboo  Lall, 
Futteh  Chund,  and  Jun-bhunjun  died  without  issue,  and  upon  these 
facta  the  plaintiff  contends  that  he  is  entitled  to  one-third  share 
of  the  family  property. 

The  defendant,  special  appellant,  contends  that  the  plaintiff's 
father,  Pirtum  Lall,  having  predeceased  Jun-bhunjun,  the  plaintiff 
is  not  entitled  to  the  one-third  share  of  the  family  property  which 
he  claitns.  The  date  of  separation  was  disputed  in  the  Courts 
below,  but  it  has  been  found  as  a  fact  that  it  took  place  after  the 
death  of  Jun-bhunjun.  The  defendant,  special  appellant,  contends 
that,  on  the  death  of  Jun-bhunjun,  his  interest  in  the  joint  family 
property  devolved  upon  the  surviving  brothers  Baboo  Lall  and 
Bhoku  Lall  alone,  to  the  exclusion  of  the  plaintiff  and  Dosanund, 
sons  of  Pirtum  Lall  and  Hurro  Lall,  who  had  predeceased  Jun-^ 
bhunjun. 

The  contention   of  the  plaintiff  oa  the  other  hand  is,  that,  on 
Jun-bhunjun's  death,  his  interest  in  the  joint  family  property  passed 

*  Special  Appeal,  No.  770  of  1875,  against  a  decree  of  A.  J.  Elliot,  Esq.,  Judge  of 
^illah  Bhahabad,  dated  the  18th  of  February,  187'5,  affirming  a  decree  of  Moulvle 
3(ahomed  Niirul  Hossein,  Munsif,  Subordinate  Judge  of  that  district^  dated  the  21st 
>f  September,  1874.  t    ^^U,  page  630. 
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to  all  the  surviving  members  of  the  joint  family.  This  contention 
is  supported  by  a  Full  Bench  decision  of  the  Allahabad  High  Court 
in  the  case  of  Debi  Far  shad  v.  ThaJcur  Dial,  and  also  apparently 
by  an  important  passage  which  occurs  in  the  judgment  of  the  Priv^j 
Council  in  the  well-known  Shivagunga  case,  upon  which  the  above 
Full  Bench  decision  appears  mainly  to  be  founded. 

We  entertain  grave  doubts  whether  the  passage  in  the  judgment 
of  the  Privy  Council  justifies  the  decision  of  the  Allahabad  High 
Court,  and  whether  that  passage  is  in  accordance  with  the  Mitak- 
shara  law ;  and  as  the  question  raised  is  one  of  great  importance^ 
and  of  very  general  application^  we  think  it  right  to  refer  it  to  a  Full 
Bench. 

The  question  referred  is,  whether,  in  an  undivided  Hiud4 
family  governed  by  the  MiUlkshard  law,  if  a  brother  dies  leaving  no 
issue,  but  leaving  brothers  and  orphan  nephews^  who  are  members 
of  the  joint  family,  his  interest  in  the  family  property  passes  on  his 
death  to  his  surviving  brothers  alone,  or  to  all  the  surviving  mem- 
bers of  the  joint  family ;  and  in  case  of  a  partition  is  that  the 
principle  according  to  which  the  respective  shares  of  the  persons  en- 
titled to  succeed  to  that  interest  are  to  be  apportioned  ? 

Oarth,  C,  J, — This  case  raises  precisely  tlie  same  question  which 
was  decided  by  a  Full  Bench  of  the  Allahabad  High  Court  in  the 
case  of  Dahi  Parshad  v.  Thahur  Dial*  and  we  feel  bound 
having  regard  to  the  weight  of  authority,  to  decide  in  accordance 
with  that  decision,  that,  under  the  circumstances  stated  in  the  case, 
interest  of  the  deceased  brother  in  the  family  property  ought,  in 
the  event  of  a  partition,  to  be  divided  between  his  nephew  and  his 
two  brothers  in  equal  shares. 

This  point  was  distinctly  decided  by  the  Sudder  Dewanny 
Adawlut  in  the  year  1803  in  the  case  of  Divljeet  Sing  v.  Sheomunook 
Singf  and  Mr.  Colebrooke  was  one  of  the  Judges  who  decided  it 
The  same  rule  has  been  laid  down  since  by  other  authorities,  and 
is  recognized  by  the  Lords  of  the  Privy  Council  in  the  case  of  Kata^ 
ma  Naichiar  v.  the  Raja  of  Shivagunga^X 


*  I.  L.  R.,  1  All.,  105.  Ante,  p.  635. 
f  1.  S«l.  Rep.,  59  :  Ante,  p.  195. 
X  9  Mooro's  I.  A.,  5dD,  at  p.  611. 
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We  do  not  find  any  authority  conflicting  expressly  with  those 
decisions ;  and  we  are,  therefore,  of  opinion  that  the  judgment  of 
the  Lower  Court  is  right,  and  that  this  special  appeal  should  be 
dismissed  with  costs.     Appeal  diamiaaed. 

Indian  Law  Reports,  Calcutta  Series,  Vol  II,  p.  879. 


The  reversioners  next  after  J.  to  the  estate  of  S.  deceased  sued 
to  avoid  an  alienation  of  S.'s  estate  affecting  their  reversionary  right 
made  by  his  widow.  J.  had  not  been  heard  of  for  eight  or  nine  years, 
and  there  was  no  proof  of  his  being  alive.  Held  that  his  death 
might  be  presumed  under  the  provisions  of  S.  108|  Act  I  of  1872, 
for  the  purposes  of  the  suit,  although,  in  a  suit  for  the  purpose  of 
administering  the  estate,  the  court  might  have  to  apply  the  HindCi 
law  of  succession  prescribed  when  a  person  is  missing  and  not  dead. 
Rameahar  Roy  and  others  (defendants)i  Biaheahar  Singh  and 
others  (plaintiffs.) — Indian  Law  Reports,  Allahabad  Series,  vol.  I, 
(F.  B.)  page  53. 

To  a  suit  by  one  member  of  a  Hind6  joint  family,  living  under 
the  Mit&kshar&  law,  for  a  specific  share  of  the  joint  family  property, 
all  the  irn  mbers  of  the  family  are  necessary  parties. — Nvihani 
Mahtoa  (defendant)  versus  Manraj  Maliton  (plaintiff.) ^Indian 
Law  Reports,  Calcutta  series,  vol.  II,  p.  149. 

In  a  suit  by  a  Hiud6,  subject  to  the  Miti^kshari^  law,  against 
certain  auction-purchasers  at  a  sale  in  execution  of  a  decree  against 
the  father,  to  recover  a  portion  of  the  ancestral  estate  by  cancella- 
tion of  the  sale,  it  appeared  that  the  property  which  was  mortgaged 
by  the  bond  upon  which  the  decree  was  passed  was  not  put  up  for  sale. 
The  decree  provided  *'  that  the  plaintiff  recover  the  amount  with 
costs  and  interest,  and  that  the  decree  be  executed  against  the  pro* 
perty  specified  in  the  bond,"  and  it  also  allowed  interest  at  about  50 
per  cent,  the  rate  in  the  bond,  to  the  decree-holders.  It  was  con- 
tended on  behalf  of  the  plaintiff  that,  upon  a  proper  construction 
of  the  Privy  Council  Ruling  in  Muddun  Thakoor  v.  Kantoo  LaU^ 
the  decree  under  which  the  property  had  been  sold  was  an  improper 
one.  Held  that,  under  the  Privy  Council  Ruling,  the  purchaser  ia 
not  bound  to  look  beyond  the  decree.     Held  also,  that  an  usurious 


« 

14  B.  L.  R.,  187.    Ante,  p>ige  72. 
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rate  of  interest  cannot  be  treated^  within  the  principles  of  the  abore 
case,  as  showing  that  the  decree  was  for  a  debt  which  the  son  was 
not  bound  to  discharge. 

Held  further,  that  where  a  decree  is  against  the  mortgagor  ge- 
nerally, coupled  with  a  declaration  of  the  lien,  the  decree-bolder 
may  proceed  either  against  the  person  and  his  property  or  against 
the  mortgaged  property,  though  whether  such  a  course  will  be  al- 
lowed in  any  particular  case  is  a  matter  for  the  discretion  of  the 
court  executing  the  decree. — Lutdimi  Dai  Koori  (  plaintiff )  yersus 
A8man  Singh  and  others  (defendants). — Indian  Law  Beports, 
Calcutta  series,  vol.  II,  p.  213. 


The  general  result  of  the  authorities,  both  juridical  and  forensic, 
is  that  among  the  three  regenerate  classes  of  Hindus,  (Brahmans, 
Khatriyas,  and  Vaishyas,)  illegitimate  children  are  entitled  to 
maintenance,  but  cannot  inherit,  unless  there  be  local  usage  to  the 
contrary;  and  that,  among  the  SdJra  class,  illegitimate  children,  in 
certain  cases  at  least,  do  inherit.  The  extent  to  which  this  right 
exists,  considered,  and  the  texts  of  Hindu  law  books  bearing  on  the 
point  referred  to. 

According  to  Vijndneshivara,  the  author  of  the  JlSitdlcahara 
(Chap  I.,  Section  12),  the  father  of  an  illegitimate  son  by  a  Ddsi 
among  S(j<lras  may  in  his  (the  fathers's)  life-time  allot  to  such  son 
a  share  equal  to  that  of  a  legitimate  son,  and,  if  the  father  die 
without  making  such  allotment,  the  illegitimate  son  by  the  Daai  is 
entitled  to  half  the  share  of  a  legitimate  son,  and,  if  there  be  no 
legitimate  sou  and  no  legitimate  daughter  or  son  of  such  a  daughter, 
the  illegitimate  son  by  the  Ddsi  takes  the  whole  estate.  If,  how- 
ever, there  be  a  legitimate  daughter  or  legitimate  son  of  such  a 
daughter,  the  illegitimate  son  would  take  only  half  the  share  of  a 
legitimate  son,  and  such  daughter  or  daughter's  son  would  take  the 
residue  of  the  property,  subject  to  the  charge  of  maintaining  the 
widow  of  the  deceased  proprietor. 

The  didtim  of  Lord  Cairns  in  Sri-Oajapatti  Rddhika  v.  Si^ 
Oajapatti  Nilamani  (13  Moore  Ind.  App.  497;  S.  C.  6  Beng.  L.  R. 
202;  14  Calc.  W.  R.  P.  C.  33,  reversing  2  Mad.  H.  C.  Rep.  369),— 
*' Supposing  the  sons/ or  cither  of  them,  to  have   been  legitimate, 
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the  widow  (of  Padma-n&bha)  could  have  been  entitled  to  maintenance 
only.  Had  both  the  sons  been  illegitimate,  their  claim,  unless  some 
special  custom  governed  the  case,  (which  is  not  in  proof,)  would 
have  been  to  maintenance  only.  In  this  last-named  case  the  widow 
would  have  had  the  ordinary  estate  of  a  Hindii  widow*'— commen- 
ted upon  and  explained.  The  terms  Ddsi  and  Ddai-putra,  as  defined 
by  various  writers  on  Hindd  law,  discussed,  and  the  rights  by  inheri- 
tance of  a  Ddsi'putra  considered. 

The  condition  that,  in  order  to  entitle  the  illegitimate  offspring 
of  a  Siidra  woman  by  a  Stidra  to  inherit  the  property  of  the  latter, 
or  a  share  in  it,  she  should,  according  to  JimMa  Vdkana  and 
JHfUa-kantha,  be  an  unmarried  woman,  has,  in  practice,  been  discarded 
in  the  Presidency  of  Bombay. 

In  this  Presidency  the  illegitimate  offspring  of  a  kept  woman, 
or  continuous  concubine,  amongst  Stidras,  are  on  the  same  level  as 
to  inheritance  as  the  issue  of  a  female  slave  by  a  Sddra. 

The  custom  of  Pdt  marriage  among  the  Marathas,  and  Ndtri 
amongst  the  inhabitants  of  Quzerat,  referred  to,  and  the  authorities 
bearing  on  the  subject  considered  and  discussed. 

The  sons  of  a  Punarbhii  (twice-married  woman)  by  a  duly- 
contracted  Pdt  marriage,  i.  6.,  in  accordance  with  the  custom  of  the 
caste,  are  legitimate  and,  as  to  the  right  of  inheritance  and  extent 
of  shares,  rank  on  a  par  with  the  sons  by  lagna  marriage. 

0,  a  Sfidra  woman,  was  married  to  T  (also  a  Sddra)  by  Pdt 
marriage,  without  having  received  a  chhor-chiti  ^{release)  from  her 
first  husband,  who  was  then  living,  or  obtained  any  other  sanction 
of  herPcft  withT:  — 

Held  that  the  intercourse  between  Q  and  T  was  adulterous,  and 
that,  therefore,  the  plaintiff,  their  son,  being  the  result  of  such  in- 
tercourse, was  not  entitled  to  take  as  heir  even  to  the  extent  of  half 
a  share,  and  was  not  a  Disi-puira  within  the  scope  of  J&jnyavalkya's 
text,  or  recognized  as  such  by  other  commentators.  He  was,  how- 
ever, held  entitled  to  maintenance,  as  he  bad  been  recogn'zed  by  T 
as  his  son. — Rdhi  wife  of  Tejd  Kurad  and  others  (defendants, 
appellants)  versus  Govinda  Valad  Tejd  (plaintiff,  Respondent.) — 
Indian  Law  Reports,  Bombay  series,  Vol.  I,  p.  97. 

According  to  the  doctrines  of  the  Bengal  school  of  Hindii  law, 
a  certain  description  only  of   illegitimate  sons  of  a  sudra   by  an 
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uamarried  sfidra  woman  is  entitled  to  inherit  the  father's  property 
in  the  absence  of  legitimate  issue,  v^iz.,  the  illegitimate  sons  of  a 
8(jdra  by  a  female  slave  or  a  female  slave  of  his  slave. 

Per  Mitt$r,  J. — Marriage  between  parties  in  different  sub-divi- 
sions of  the  s&dra  caste  is  prohibited  unless  saoctioued  by  any 
special  custom,  and  no  presumption  in  favor  of  the  validity  of  such 
a  marriage  can  be  made,  although  long  cohabitation  has  existed  be- 
tween the  parties. 

Per  Marhby,  J".— Quosre,  whether  there  is  any  legal  restriction 
upon  such  a  marriage  ? 

Naraiin  Dhara  (plaintiff)  v.  Rakhal  Gain,  Guardian  of  Jonardon 
(defendant). — Indian  Law  Reports,  Calcutta  series,  vol.  I,  p.  1. 

Although  an  estate  be  not  what  is  technically  known  in  the 
north  of  India  as  a  rdj^  or  what  is  known  in  the  south  of  India  as  a 
polliam,  the  succession  thereto  may,  under  a  kuldchdr,  or  family 
custom,  be  governed  by  the  rule  of  primogeniture. 

Where  the  family  to  which  ancestral  property  held  in  this  pecu- 
liar manner  belongs  is  subject  to  the  Mitdkshard  law,  and  the  pro- 
perty is  not  separate,  the  succession,  in  the  event  of  a  holder  dying 
without  male  issuer-is  given  to  the  next  collateral  male  he^r  in  pre- 
ference to  the  widow  or  daughters  of  the  deceased  holder. 

That  an  estate  is  impartible  does  not  imply  that  it  is  separate, 
and  so  to  be  governed  by  the  law  applicable  to  separate  succession. 

Whether  the  general  status  of  a  Hiudti  family  be  joint  or  divid- 
ed, property  whioli  is  joint  will  follow  one,  and  property  which  is 
separate  will  follow  another,  course  of  succession. 

Since  in  documents  between  Hindis  and  in  the  Mitdkshari 
itself  it  is  not  unusual  to  find  the  leading  members  of  a  class  alone 
mentioned  when  it  is  intended  to  comprehend  the  whole  class,  a 
written  statement  of  a  family  custom,  whereby  an  impartible  estate 
passes  in  tiie  event  of  the  holder  dying  without  issue  to  his  younger 
brother  or  to  his  eldest  son,  need  not  be  Construed  as  limiting  the 
collateral  succession  to  the  two  cases  named,  but  as  providing  gener- 
ally that  on  failure  of  the  direct  male  line,  the  nearest  male  heir  in 
the  collateral  line  shall  succeed,-- Chinfaman  Singh  (plaintiff)  versus 
Nowlulcho  Konwari  (defendant).— Privy  Council,  the  23rd  of  June 
and  1st  of  July  1875.— Indian  Law  Reports,  Calcutta  Series,  Vol.  I, 
page  153. 
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Ad  uncle  and  nephews  were  in  a  state  of  general  severalty^  but 
held  some  ancestral  property  in  common.  Such  tenure  by  the  Hindti 
law  of  the  Western  Schools^  will  not  establish  the  right  of  nephews 
to  take  their  uncle's  estate  before  his  wife  and  daughter's  son. — Rajah 
Putni  Mull  and  Roy  Bunaidhur  appellants  versus  Manohur  Lall  and 
Lis  minor  brother.— Sel.  S.D.  A.  R.  Vol.  IV,  p.  349. 

The  digging  of  a  tank^  though  a  meritorious  act  and  of  great 
convenience  to  the  public,  is  not  a  legal  necessity  for  which  a  widow 
can  alienate  property  left  to  her  for  life  only. —  Runjeet  Ram  Koolal 
(defendant)  appellant,  versus  Mohamed  IVaris  and  others  (plaintiffs) 
reepondenta — S.  W.  R.  Vol.  XXI,  c.  r,  p.  49. 

Immovable  property  purchased  by  a  Hind6  widow  with  the 
profits  of  her  husband's  estate^  there  being  no  proof  of  any  distinct 
intention  on  her  part  to  sever  such  purchases  from  the  e:itate  and 
appropriate  it  to  herself,  held  to  form  part  of  her  husband's  estate. 
Oonda  Kooer  and  another  (defendants)  versus  Kooer  Oodoy  Sing 
(plaintiff).— Privy  Council,*  the  6th,  7th,  and  23rd  of  March  1874. 
Bengal  Law  Reports,  vol.  XIV,  (P.  C.  )  p.  159. 

Sreemutty  Soorjeemony  Daaaee  v.  Dtnohumdhoo  Mullik-f  dis- 
tinguished. 

Privy  Council.  J— TAe  ith  and  5th  of  June  1875. 

[On  appeal  from  the  High   Court  of  Judicature  at  Fort 

William  in  Bengal.] 

Bhagbutti  Devi  (Defendant) 

versus 

Bhola-nath  Thakoor  and  others  (Plaintiffh). 

In  this  case  the  decision  of  the    High   Court§  was  reversed   by 
the   Privy   Coun'cil,   who  held  that  the  effect  of  the  instruments  was 


•  On  appeal  from  the  High  Court  of  Judicature,  North  Western  Provincefl  Allah*. 
bad. 

1 1  Moore's  I.  A.  p.  123. 

t  Pititnt:  -Sir     J.   W.   Colvile,  Sir  B.  Peacock,   Sir  M.  E.  smith, and  Sir  Robert  P 
Colliar. 

§  7  B.  L.  R.,  93. 
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to  give  the  ^vidow  an  estate  for  life  with  power  to  use  the  proceeds 
as  she  chose,  and  consequently  that  the  proceeds  or  property  pur- 
chased by  her  out  of  the  proceeds  would  belong  on  her  decease  to 
her  heirs.  But  as  the  decision  turns  entirely  on  the  effect  of  the 
particular  expressions  used  in  the  instruments  and  illustrates  no 
principle  of  law,  no  detailed  report  is  now  given. — Indian  Law 
Reports,  Calcutta  series,  vol.  I,  p.  104. 

The  institution  of  a  suit  by  a  widow  may  have  been  beneficial 
to  her  as  well  as  to  those  who  would  succeed  her  in  the  property, 
and  yet  not  a  necessity. 

There  is  no  necessity  for  a  widow  to  borrow  money  when  she 
has  an  income  to  pay  the  expenses  of  litigation. — Roy  Mukliun 
Laul  (plaintiff)  appellant  versus  Mr.  W.  Steward  and  others 
(Defendants)  Respondents.— S.  W.  R.  Vol.  XVIII,  p.  121. 

Where  a  widow  raises  money  by  mortgaging  her  husband's 
property,  the  mortgagee  is  not  bound  to  look  to  the  appropriation 
of  the  monies  so  raised,  his  responsibility  ceasing  when  he  has  satis- 
fied that  there  was  legal  necessity  for  the  loan. — Ram  Persaud  and 
another  (plaintiffs)  Appellants  versus  Mussummat  Nag-bunshee  Koer 
and  others  (Defendants)  Respondents. — S.  W.  R.  Vol.  IX,  p.  501. 

Where  property  to  the  immediate  possession  of  which  a  HindCi 
widow  is  entitled  is  conveyed  away  by  parties  having  no  right  to 
it,  the  cause  of  action  for  a  suit  to  recover  possession  is  afforded 
thereby  to  the  widow,  and  not  to  reversionary  heirs. 

Qucere — Have  not  the  reversionary  heirs  a  right  to  ask  for  a 
declaratory  decree  to  the  effect  that  as  against  ultimate  heirs  the 
possession  of  the  trespassers  and  others  should  be  considered  as  the 
possession  of  the  widow  l—Joy  Moorth  Kooer  and  another  (plaintiffs) 
Appellants  versus  Buldeo  Singh  and  others  (Defendants)  Respon- 
dents— S.  W.  R.  Vol.  XXI,  p.  444. 
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Calcutta  H.  C.  IL—The  11th  ofApinl  1864. 

Present : 

• 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  the  Hon'ble 
L.  S.  Jackson,  Shumbhoo  Nath  Pundit,  E.  P.  Levinge,  and 
E.  Jackson,  Judges, 

Lalla  Jotee  Lall,  (Plaintiff)  Appellant, 

versus 
Mussummat  Dooranee  Kooer  and  others  (Defendants)  Respondents. 

A  tiep-mother  oantiot  take  by  iuheritance  from  her  step-eon. 

This  case  was  referred  for  the  opinion  of  a  Full  Bench  by  Mr. 
Justice  Kemp  and  Mr.  Justice  Campbell. 

The  question  to  be  considered  is,  whether,  assuming  the  family 
to  be  a  divided  one,  a  step-mother  can  succeed  to  the  estate  of 
her  step-son,  according  to  the  law  prevalent  in  Mithila. 

It  is  clear  that,  according  to  the  law  as  current  in  Bengal,  the 
step-mother  cannot  succeed  to  the  estate  of  her  step-son. 

But,  it  is  contended  that,  according  to  the  Mitdkshard,  which 
is  the  law  prevalent  in  Mithila,  a  different  rule  prevails.  We  have 
considered  the  several  authorities  cited  in  the  course  of  the  argu- 
ment, and  are  clearly  of  opinion  that  the  step-mother  can  not 
succeed. 

It  was  admitted  that  the  decisions  1  Select  cases  S.  D.  A.  pages 
37  and  39,  are  the  only  express  authorities  in  her  favor.  In  those 
cases  the  right  of  the  step-mother  was  upheld,  but  doubts  are 
thrown  upon  them  by  Mr.^Macpherson  in  his  notes.  The  question 
depends  upon  the  sense  in  which  the  word  *'mdtff*  in  used  in  the 
Mitdlcshard  in  the  Chapter  on  Inheritance. 

It  was  urged  that  when  a  distribution  is  made  after  the  life  of 
the  father,  a  step-mother  is  included  under  the  word  "  mother.'* 

In  the  Mitdkshari  the  rule  is  laid  down  at  page  285,  para.  2, 
where  it  is  said,  "of  heirs  separating  after  the  decease  of  the  father^ 
the  mother  shall  take  a  share  equal  to  that  of  a  son ;''  and  our 
attention  was  called  to  the  fact  that,  in  the  Mitdkshard,  there  is 
nothing  to  show  that  the  step-mother  is  not  included,  whereas  in 
the  Daya-bhaga  pa'ge  63^  paragraph  30,  the  step-mother  is  expressly 
excluded.  • 
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We  think  that  the  rule,  whatever  it  may  be  in  the  case  of 
partition^  is  not  necessarily  applicable  to  the  case  of  inheritance; 
and  that  although  the  word  "  mdtd  *^  may^  in  some  cases,  include  a 
8tep7mother,  it  does  not  necessarily  do  so  in  all  cases.  The  passage 
cited  from  Macnaghten's  HindA  law  60  related  to  partition.  We 
must  look  to  the  circumstances  of  each  particular  case  in  which  the 
word  is  used. 

It  would  be  contrary  to  the  reason  for  which  according  to  the 
Mitdkshard,  a  mother  succeeds  to  her  natural  son  in  preference 
to  his  father,  to  hold  that  the  mother  includes  a  step-mother. 

In  Section  3,  Chapter  2,  page  343  of  the  Mitdkshard  it  is  said, 
"  on  failure  of  those  heirs  (speaking  of  daughters  and  daughter's 
lous)  the  two  parents  meaning  the  mother  and  father^  are  successors 
to  the  property. — Para.  1. 

Paragraph  2  assigns  a  reason  why,  in  construing  the  above  text, 
the  mother  takes  the  estate  in  the  first  instance^  and^  on  failure  of 
ber^  the  father. 

Paragrapli  8  proceeds : — "Besides  the  father  is  a  common  parent 
to  other  sons,  but  the  mother  is  not  so  ;  and  since  her  propinquity 
is  consequently  the  greatest,  it  is  fit  that  she  should  take  the  estate 
ill  the  first  instance  conformably  to  the  text,  as  to  the  nearest 
sapinda  the  inheritance  next  belongs." 

In  the  note  to  paragraph  3  it  is  said — "  The  mother  is  in  res- 
pect of  sons  not  a  common  parent  to  several  sets  of  them,  and  her 
propinquity  is  thercffore  more  immediate,  compared  with  the  father's. 
But  his  paternity  is  common,  since  he  may  have  sons  by  women  of 
equal  rank  with  himself,  as  well  as  children  by  wives  of  Kshatriya 
and  other  inferior  tribes,  and  his  neainess  therefore  is  more  mediate 
in  comparison  witli  the  mothers.  The  mother,  consequently,  is 
nearest  to  her  child,  and  she  succeeds  to  the  estate  in  the  fii*st 
instance.  Since  it  is  ordained  by  a  passage  of  Manu  that  the 
person  who  is  the  nearest  of  kin  shall  have  the  property." 

The  reason  given  in  the  above  cited  passage  shows  that  a  step- 
mother is  not  intended  to  be  included  in  the  word  "mother." 
Strange  in  his  book  on  Hindfi  law,  page  144,  refers  to  the  paragraph 
as  an  authority  in  support, of  the  text — "  step-mothers,  when  they 
exist,  are  excluded."  See  also  Macnaghteu's  note  1  Select  Gises 
page  39;  note  (a)  id.  42,   note  (a).     There  are  other  passages  in  the 
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Mitakshard  with  regard  to  the  rights  of  the  grandmother  to  succeed 
to  the  property  of  grandson's  son  in  preference  to  grandfather,  which 
show  that  step-grandmothers  could  not  be  included.  See  Chapter  2, 
Section  4,  para.  2,  id.,  Section  5,  para.  %  and  the  notes  on  those  pas- 
sages. 

For  the  above  reasons  we  are  of  opinion  that  a  step-mother 
cannot  take  by  inheritance  from  her  step-son.  We  may  remark 
that  our  opinion  is  in  conformity  with  the  table  of  succession  preva^ 
lent  in  the  Western  Schools,  including  Mithila,  prepared  by  Baboo 
Prosunno  Coomar  Tagore  according  to  the  Mitdkshard,  Vivdcta- 
chintd-mani  and  other  works,  in  which  it  will  be  found  that  step- 
mother and  step-grandmother  are  entered  as  nil.  The  table  imme- 
diately succeeds  the  preface  to  Vivddorckintd-mani  by  Prosunno 
Coomar  Tagore. — Sutherland's  Full  Bench  Reports^  for  1862 — 1864, 
page  173. 

According  to  Hindi!  Law  obtaining  in  Western  India,  the  wives 
of  Ootraja  Sapindas  and  Samdnodalcaa  have  rights  of  inheritance 
co-extensive  with  those  of  their  husbands  immediately  after  whom 
they  succeed. — Lakshmi  widow  of  Kalyan-rav  Anant,  Appellant--* 
Jayram  Hari  Ravji  Sripat  and  Oanpat  Rav  Mahipat,  Respon- 
dents.—Bom.  H.  C.  R.  a.  c.  j.  Vol.  VI,  p.  152. 


Calcutta  H.  C.  A.— The  19tk  of  June  1876. 

« 
Before  Mr.  Justice  Pontifex. 

JoHURRA  BiBEE  versv^  Sree-gopal  Misser  and  others. 

A  joint  family  property  acquired  and  maintained  by  the  profits  of  trade  is  subject  to 
all  the  liabilities  of  that  trade. 

Ramlal  Thakursida$  v.  Lakmichand  (I)  {oWowtA. 

PontifeXf  J. — The  plaintiflf  in  this  case  is  the  widow  of  Monohur 
Lall,  who  died  in  the  lifetime  of  his  father  Lutcbmee-narain  Kuppoor 
Khettry.  Lutchmee-narain  left  a  brother  joint  in  estate,  Hurry-narain 
Kuppoor  Khettry,  who  subsequently  became  insolvent.  The  parties 
were  and  are  governed  by  the  Miidlcshard  law. 

(1)  Bom.  H.  C.  App.  51,  at  p.  71. 
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The  plaintiff  claims  tbat^  as  the  widow  of  Monohur  Lall,  she  has 
a  right  to  be  maintained  and  supplied  with  money  for  the  perform- 
ance of  her  religious  ceremonies  out  of  the  rents  and  profits  of  the 
house,  No.  13  Roop-chand  Roy's  Street,  in  Calcutta,  as  property  which 
belonged  to  the  joint  family,  and  that  any  interest  which  passed  to 
the  Official  Assignee  as  representing  Hurry-narain  the  surviving 
member  of  the  joint  family  passed  subject  to  such  rights.  A  great 
many  cases  have  been  cited  in  support  of  the  proposition,  that  a 
widow  has  what  is  called  a  lien  for  maintenance  on  the  joint  estate 
and  particularly  in  a  Mitakshara  family.  It  is  not  necessary  for  me 
to  give  any  opinion  on  the  ordinary  case,  where  the  surviving  mem- 
bers of  a  joint  family  contract  to  convey  without  reserving  the 
widow's  rights,  for  in  my  opinion  the  present  is  a  special  case  which 
does  not  fall  within  the  ordinary  rule.  The  plaintiff,  in  her  plaint, 
admits  that  the  property  out  of  which  she  claims  maintenance,  was 
acquired  by  her  father-in-law  partly  by  money  supplied  to  him  by 
his  father,  and  partly  out  of  the  profits  of  a  business  for  the  sale 
of  shawls,  silks^  and  Benares  piecegoods  which  he  carried  on  with 
moneys,  portions  of  which  were  given  to  him  by  his  father,  and 
portions  received  by  him  from  his  estate.  In  my  opinion,  the  busi- 
ness established  and  carried  on  with  moneys  so  derived  must  be 
treated  as  a  joint  family  business^  and  in  fact  the  insolvent  was 
carrying  on  such  business  at  the  date  of  his  insolvency  as  appears  by 
the  written  statement  of  the  Official  Assignee. 

It  was  in  respect  of  his  debts  incurred  in  such  business  that 
Hurry-narain  was  adjudicated  insolvent.  And  it  is  not  alleged  that 
any  of  the  debts  were  incurred  improperly^  or  otherwise  than  in 
the  due  course  of  business*  The  debts  of  the  family  business  be- 
came greater  than  could  be  provided  for  by  the  insolvent  or  the 
joint  family  property,  and  the  insolvent  accordingly  filed  his  petition. 
It  seems  to  me  that  the  law  is  correctly  laid  down  in  the  case  of 
Ramlal  Thakurai-daa  v.  Lakmi-chand  (1),  that  persons  carrying  on 
a  family  business  in  the  profits  of  which  all  the  members  of  the 
family  would  participate  must  have  authority  to  pledge  the  joint 
family  property  and  credit  for  the  ordinary  purposes  of  the  business. 
And  therefore  that  debts  honestly  incurred  in  carrying  on  such  busi- 


(1)  Bom.  H,  C.  App.  51,  at  p.  71. 
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ness  must  override  the  rights  of  all  members  of  the  joiat  family  ia 
property  acquired  with  funds  derived   from   the  joint  business.     In 
other  words,   it  seems  to  me  that  those  who  claim  to  participate  in 
the  benefits  must  also  be  subject  to  the  liabilities  of  the  joint  busi- 
ness, and  by  the  plaintiff's  own  admission,  the  joint   family   title   to 
the  house^   in  respect  of  which  she  claims,  would  not  have  existed, 
except  for  the  profits  of  the  business.     I  had  some  difficulty  at  first 
in  seeing  how  the  house  could  vest  in  the  Official  Assignee  without 
being  subject  to  the  claim  of  the  plaintiff;  but  the  debts  being  joint 
business  debts  and  as  such,  debts  for  which  business  creditors  could 
have  attached  the  property,  the  whole  interest  in  the  property  vest- 
ed in  my  opinion  in  the  Official  Assignee.     In  this  case,  the  property 
was  put  up  for  sale  by  the  Official  Assignee,  subject  to  the  plaintiff's 
right   (if  any)   to  maintenance,  and  was  so  conveyed.     The  effect  of 
such  conveyance  is,  that  the  purchaser  took  only  such  estate  as  the 
Official  Assignee  could   give,   but  if  the   plaintiff  had  no  right  the 
purchaser  would  take  an  absolute  estate.     In  my  opinion,  the  plain- 
tiff, under  the  circumstances  of  this   case,  has  no  right  as   against 
joint  creditors  to   maintenance   or  residence,  out  of  or  in  the  house 
in  question.     I  am   however  of  opinion   that  the   plaintiff  has  no 
claim  which  can  be  enforced   against  any  part  of  the  joint  estate, 
until  after  payment  of  the  joint  trade  debts.     Suit  dismissed. — 
Indian  Law  Reports,  Calcutta  Series,  Vol.  I.  pp.  470-476, 

The  lien  of  a  Hindd  widow  for  maintenance  out  of  the  estate 
of  her  deceased  husband  is  not  a  charge  on  that  estate  in  the  hands 
of  a  bond  fide  purchaser  irrespective  of  notice  of  such  lien. 

A  Hindi!  widow,  before  she  can  enforce  her  cliarge  for  mainten- 
ance against  property  of  her  deceased  husband  in  the  hands  of  a 
purchaser  from  his  heir,  must  show  that  there  is  no  property  of 
the  deceased  in  the  hands  of  the  heir. 

Debts  contracted  by  a  Hiudd  take  precedence  of  his  widow's 
claim  for  maintenance,  and  semble,  that  if  a  portion  of  his  property 
is  sold  after  his  death  to  pay  such  debts,  the  widow  cannot  enforce 
her  charge  for  maintenance  against  such  property  in  the  hands  of 
the  purchaser. 

QuoBve, — Whether  a  Hindd  widow,  by  obtaining  against  her 
husband's   heir  a  personal   decree   for   maintenance   unaccompanied 


658  APPENDIX. 

by  any  declaration  of  a  charge  on  the  estate^  does  not  lose  her  charge 
upon  the  estate.— ildAiranee  Narain  Coomary  (one  of  the  defendants) 
versus  Shona  Malee  Pat  Mahadai  (plaintiff)  and  Biddyadhur 
(Defendant). — Indian  Law  Reports,  Calcutta  Series^  Vol  1,  p.  3C5. 


Privy  Council— TAe  2nd  and  Srd  of  July  1875. 

Bauun  Doobet  and  others  (Defendants), 

versus 
Brij  Bhookun  Lall  Awusn  (Plaintiff). 

[On  appeal  from  the  High  Court  of  Judicature  at  Fort 

William  in  Bengal] 

C,  a  Hindfi,  inherited  from  his  father  property  charged,  under 
the  Mitakshara  law^  with  the  maintenance  of  N,  his  mother.  C 
dying  without  issue,  his  property  passed  to  D,  his  widow,  who  allowed 
the  maintenance  of  N  to  fall  into  arrears.  N  brought  a  suit  against 
J)  personally  for  the  amount  of  the  arrears,  and  obtained  a  money 
decree,  in  execution  of  which  D's  rights  title^  and  interest  in  the 
property  left  by  her  husband  were  sold.  Neither  the  decree  nor 
the  sale  proceedings  declared  the  property  itself  to  be  liable  for  the 
debt.  In  a  suit  by  the  reversionary  heir  of  C,  after  the  death  of  D, 
to  establish  his  right  of  inheritance  to,  and  to  recover  possession  of, 
C's  estate,  Held,  that  the  purchaser  at  the  execution-sale  took  only 
the  widow's  interest^  and  not  the  absolute  estate,  and  therefore  the 
plaintiff  was  entitled  to  recover. — Indian  Law  Reports,  Calcutta 
Series,  Vol.  I,  p.  133. 

Allahabad  H.  C.  A.— The  29th  of  June  1876. 
Gaum  (Plaintiff)  v.  Chandramani  (Defendant). 

A  Hindd  widow,  who  resides  with  her  husband  and  the  members  of  his  family  in  the 
family  dwelliug-hoose  while  he  is  alive,  is  entitled  to  reside  therein  after  his  death, 
and  cannot  be  ousted  by  the  auction  purchaser  of  the  rights  and  interests  in  the  house 
of  her  husband's  nephew. 

Mangala  Debi  v.  Dinanath  Bose*  foUowedt. 


•  4  B.  L.  R.,  O.  J.  72  ;  s.  c,  12  W.  R.,  O.  J.  85.    Ante  pp.  605,  606. 
t  See,  however,  Mohun  Qecr  v.  Tola.  H.  C.  R.,  N.  W.  P.,  1872,  p.  158. 
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The  plaiiitiff  in  this  suit  was  the  auction-purchaser  of  the 
rights  and  interests  in  a  certain  dwelling-house  of  his  judgment- 
debtor,  Bindesri  Pershad. 

Bindesri  Pershad  was  the  son  of  Lachraan  Pershad,  deceased^ 
and  nephew  of  Beni  Pershad,  also  deceased. 

When  the  plaintifiF  endeavoured  to  obtain  possession  of  the 
house  he  was  resisted  by  the  defendant,  the  childless  widow  of  Beni 
Pershad  who  was  residing  in  the  house,  and  claimed  the  right  to 
reside  in  a  moiety  thereof  as  her  husband's  widow.  He  therefore 
brought  the  present  suit  to  eject  her. 

The  Court  of  first  instance  gave  him  a  decree.  The  lower 
appellate  Court  held,  on  the  ground  that  a  moiety  of  the  house  was 
admittedly  the  separate  property  of  Beni  Pershad,  that  the  defend- 
ant was  entitled  to  the  right  of  residence  claimed  by  her,  and  dismissed 
the  plaintiff's  suit* 

The  plaintiff*  appealed  to  the  High  Court. 

The  judgment  of  the  Court  was  as  follows : — 

It  does  not  appear  to  have  been  admitted  that  the  property  was 
held  by  Lachman  Pershad  and  Beni  Pershad  in  equal  shares,  but 
assuming  it  was  the  joint  property  of  the  two  brothers,  the  widow 
of  Beni  Pershad  is  entitled  to  live  in  it,  it  being  the  house  in  which 
she  resided  with  her  husband.  She  cannot  be  ousted  by  a  purchaser 
of  her  nephew's  rights. — Mangala  DeH  v.  Dinanaih  Bose.*  The 
house  is  a  small  one,  and  it  is  not  shown  that  one  moiety  is  more 
than  sufiScient  as  a  residence  for  the  Mussammat  We  shall  not, 
therefore,  disturb  the  decree  of  the  lower  appellate  Court,  but  dis- 
miss the  appeal  with  costs. — Indian  Law  Reports,  Allahabad  Series, 
Vol.  I,  p.  262. 

Allahabad. — The  8th  of  May  1876. 

Held  by  the  Full  Bench  that  a  Hindu  widow  is  not  entitled, 
under  the  Mitakshara,  to  be  maintained  by  her  husband's  relatives 
merely  because  of  the  relationship  between  them  and  her  husband. 
Her  right  depends  upon  the  existence  in  their  hands  of  ancestral 
property. 


•  4  B.  L.  R.,  0.  J.  72;-.12  W.  R.,  0.  J.  8£f.    AnU,  pp.  605,  606 
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Held,  on  the  case  being  returned  to  the  Division  Bench,  that 
the  fact  that  the  defendant  in  this  case  was  in  possession  of  ancestral 
immoveable  property  at  the  death  of  his  son  and  had  subsequently 
sold  such  property  to  pay  his  own  debts^  did  not  give  the  son's  widow 
any  claim  to  be  maintained  by  him. — Ounga  Bai  (Plaintiff)  versus 
Setaram  (Defendant.) 

Indian  Law  Reports,  Allahabad  Series,  Vol.  I,  F.  B.  p.  170. 


The  End. 
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for  more  than  12,  15  or  20  years,  effect  of      ...  •••  ...  21—25 

ABSENT  PERSON  UNHEARD  OP— 

the  period  for  which — must  he  waited  for,  when  he  mast  be  treated  as 
dead,  his  funeral  obsequies  performed,  and  his  property  inherited    ...  21—26 

A'CHA'R — See  custom  or  usage. 
ACQUIRER— 

by  what  means  becomes  owner  of  the  property  acquired   ...  ...      1*^5 

ACQUISITION— 

virtuous  modes  or  means  of —       .#•                ...                ...                ...  3 — 5 

made  through  any  of  the  virtuous  means  produces  ownership  snd  pro- 
prietary right          ...                ...                ...                 ...                ...  3—6 

ADOPTION— 

tantamount  to  the  birth  of  a  son  ...  ...  ...  ...  18 

ADOPTED  SON— 

is  bom  again  in  the  family  of  his  adopter       ...  ...  ...  18 

has,  from  the  moment  of  his  adoption,  all  the  rights  of  a  legitimately 

begotten  son  ...  ...  ...  •.•  ...  18 

ADULTERY— See  unchastity  or  incontinence. 

ADULTEROUS  WOMAN—  * 

is  not  entitled  to  inherit  ...  ...  ...    110, 117, 150, 169 

ALIENATION— 

6y  a  father  or  grandfather —  • 

of  ancestral  real  property  without   the  consent  of  his  son  and 

grandon  for  purposes  not  warranted  by  law,  is  illegal ...     35 — 39,  45,  46 
of  the  required  portion  of  the  property  even  without  the  consent  of 

his  son  and  grandson  for  purposes  warranted  by  law,  is  valid  40,  41,  43 
with  the  consent  of  all  his  sons  and  grandsons  is  valid  for  any 

purpose  ...  ...  ...  ...  ...    38,39 

of  movable  property,   ancestral  or  acquired,  for  any  purpose, 

valid,  without  the  couseut  of  his  son  and  grandson  ...    56,  65 
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of  aoy  propertj  received  by  him  in  partition  with  hia  ion  or 
grandson,  valid  ..  ...  ...  ...  64 

of  property   inherited  from  a  collateral  maternal  relation,  or 

self  acquired,  valid  ...  ...  ...  ...  57 

bi/  an  undivided  parcener — 

of  any  portion  of  joint  property  without  the  consent  of  his  co-par- 
cener or  co-heir  is  valid  if  made  ^for  the  sake  of  the  family, 
otherwise  invalid  even  to  the  extent  of  the  alieDor'a  own 
share  •«.  ...  ...  ...  ...     72,75 

of  joint  property  valid  according  to  the  law  as  administered 
in  the  provinces  of  Madras  and  Bombay,  to  the  extent  of  the 
alienor's  own  share  ...  ...  ...  ...  77 

by  a  divided  parcener  of  his  own  acquired,  sole,  separate  or  divided 
property,  valid  for  any  purpose  without  the  consent  of  the  other 
member  or  members  of  the  family       ...  ...  ...  78 

by  a  female  of  her  inherited  property,  when  valid  and  when  invalid  : 
see  widow,  daughter  and  mother. 

by  a  female  of  her  inherited  property  being  set  aside,  the  property 
should  revert  to  her  if  she  have  not  already  committed  any  act 
involving  forfeiture  of  her  right  of  inheritance  (See  waste)      ...         144 

by  a  widow  (or  a  female)  of  her  inherited  property,  whether  for  an 
allowable  cause  or  otherwise,  should,  according  to  the  modem 
Judges  of  British  India,  remain  intact  until  her  death  ;— the 
reversionary  heir  may,  however,  institute  a  suit  even  during  the 
life-time  of  the  widow  or  female  for  a  declaration  that  the  con- 
veyance was  executed  for  a  cause  not  allowable,  and  is,  therefore, 
not  binding  beyond  her  life  ;  and  also  for  remedy  against 
the  grantee  to  prevent  waste  or  destruction  of  the  property 
whether  movable  or  immovable  ...  ...  ...  145 

ANCESTRAL  PROPERTY— 

defined —  ...  ...  ...  ...  84,40  Note. 

immovable  or  real,  cannot  be  alienated  by  a  father  or  grandfather  with- 
out the  consent  of  his  son  and  grandson,  except  for  purposes  war- 
ranted by  law  or  for  a  legal  necessity  ...  ...  ...  35—46 

movable,  cannot,  according  to  the  Mitdkshardy  be  alienated  by  a  father 
or  grandfather  without  the  consent  of  his  son  and  grandson,  except 
for  purposes  sanctioned  by  law  or  for  a  legal  necessity,  but  accord- 
ing to  the  VXra-Mitrodoya  and  some  other  authorities,  can  be 
alienated  by  him  for  any  purpose  without  the  consent  of  his  son  and 
grandson  ...  ...  ...  ...        32 — 36, 54— -60 

ANCHORET— See  ya^f  or  ascetic. 

ASCETIC  (YATI)— 

is  succeeded  by  his  virtuous  pupil  ...  ...  ...         S17 


\ 
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B 

BACTBAD— See  illegitimate  iisne. 

BENARES  SCHOOL  (of  law)— 

the  law  books  preferably  used  in —  ...  .^        xvi— xriii  Pref. 

BENGAL  SCHOOL  (of  law)— 

the  law  books  preferably  used  in —  ...  ...xx  Pref. 

BIRTH— 

twofold,  conception  and  actual  production        .-  ...  ...  16 

BOOKS— 

of  the  Dharm€h»h4Utra  ...  ...  ...  ▼— xxxi  Pref. 

preferably  used  in  each  of  the  schools  of  law  .«.  xvi— *xx  Pref. 

BOIRA'Or— See  Mahant. 

BRA'HMANA— 

inherits  the  property  of  a  twice-born  man  on  failure  of  heirs  down  to 
the  fellow-student    ...  ...  ....  ...  ...        200 

BRAHMA-CHA'Rr— See  student  in  theology. 

BROTHER— 

of  the  whole  blood  inherits  in  default  of  parents  ...  ..  171, 178 

of  the  half  blood  inherits  on  failure  of  a  whole  brother    ...  ...        172 

BROTHER'S  SON— 

inherits  in  default  of  the  half-brother  ...  ...  ...        175 

of  the  half  blood  succeeds  in  default  of  a  uterine  brother's  son  ...        175 

according  to  the  Vyavahdra-mayiikha — of  the  half  blood  does  not  in- 
herit in  default  of  a  whole  brother's  son,  but  as  a  gentile  ...         176 
if  more  than  one,  they  tskeper  capitd           ...                ...  ...        177 

but  if  any  of  the  surviving  brothers  di»  leaving  sons  before  partition 
of  his  previously  deceased  brother's  estate,  then  the  sons  of  the  bro- 
ther latterly  deceased  inherit  per  «(i;pM      ...  ...  ..        177 

BROTHER'S  GRANDSON— 

inherits  as  above  in  default  of  brother's  son    ...  ...  ...        178 

o 

CAUSE— 

of  heritable  right        ...  ...  ...  ...  14,15,19,20 

CHASTITY— 

a  requisite  condition  for  a  woman  to  inherit   ...  «.  116—118, 150, 1^9 

CEREMONIES— 

initiatory,  how  many,  by  and  for  whom  to  be  performed  ...  ...236,  237 

CHARGES  ON  THE  INHERITANCE— 

how  many  kindi  of—  ...  ..•  ...  ...        230 
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CHELA'— (disciple.) 

principal  or  virtuous,  inherits  from  his  spiritual  preceptor  ...221, 222 

CIVIL  DEATH— 

how  caused  or  effected  ..  •••  •••  ...    20,21 

CrVILITER  MORTUUS— (civilly  dead) 

who  are  they  ...  ...     •  ...  ...  ...  20—23 

COQ^kTES—Chaiidhus.) 

how  many  classes  or  kinds  of —    ...  ...  ...  ...         194 

inherit  according  to  the  order  of  their  proximity  ...  ...195, 196 

CONSENT— 

may  be  express,  tacit  or  implied  ...  ...  ...  ...  39 

of  co-parcencrs,  requisite  for  the  validity  of  an  alienation  made  without 

a  legal  necessity  or  for  purposes  not  warranted  by  law  ...  ...    38,  39 

of  reversionary  heirs,  requisite  for  the  validity  of  an  alienation  by  a 
female  of  her  inherited  property  for  purposes  not  warranted  by  law 
or  without  a  legal  necessity        ...  ...  ...  128,157,169 

CO-HEIR— See  co-parcener. 

CO-PARCENER— 

inherits  the  undivided  property  of  his  deceased  co-heir  or  co-parcener...         214 
is  incompetent  to  alienate  his  interest  in  the  joint  property  without 
the  consent  of  his  undivided   coparcener  even  to  the  extent  of  his 
own  share,  except  for  purposes  warranted  by  law  ...  ...72 — 76 

co-ordinate  or  concurrent  right  of—  ...  ...  ...  22 — 81 

CUSTOM  OK  USAGE— 

immemorial,  invariably  observed,  and  not  repugnant  to  the  Vedas,  su- 
percedes tho  general  maxims  of  law  ...  ...  ...         223 

not  invariably  observed  from  time  immemorial  or  for  many  generations, 

does  not  override  the  maxims  of  law  ...  ...  ...         225 

the  prevention  of  enforcement  of  a — by  violence  or  undue  means  not 

held  to  be  a  breach  or  break  in  its  observance  ...  ...         225 

regulates  succession  to  a  rdj  or  great  landed  estate  ...  226 — 228 

D 

DAUGHTER- 

succeeds  to  the  sole,  separate  or  divided  property  of  her  father  in  default 

of  his  widow  ...  ...  ...  ...  ...146,150 

unchaste,  is  excluded  from  inheritance  ...  ...  ...         150 

unmarried,  inherits  to  the  exchision  of  the  married—       ...  ...         151 

married,  inherits  in  default  of  the  unmarried —  ...  ...         162 

unprovided,   inherits    to  the  exclusion  of  the   provided  or  enriched 
■  who  inherits    on    failure  of   the  former  according  to  the 

Benares,  Mahrattd  and  Drdvida  schools       ...  ...  ...  152, 153 


INDEX.  T 

barren  or  destitute  of  a  son,  does  not  inherit  according  to  the  Smriii' 
chandriid  ...  ...  ...  ...  ...         154 

'  more  than  one,  they  equally  take  the  heritage,  and  can  divide  it 
among  themselves    ...  ...  ...  ...  •••         155 

surviving  another — ,  takes  also  the  poi-tion  inherited  by  the  deceased...         155 

right  once  vested  in — does  not  cease  until  her  death,  notwithstanding 

she  become  barren  or  a  sonless  widow  ...  ...  ...         156 

cannot  alienate  any  portion  of  her  father's  property  without  a  legal 

necessity  or  for  a  purpose  not  warranted  by  law  ...  ...         157 

is  subject  to  all  the  restrictions  imposed  on  a  widow.    (See  widow)     ...157, 158 

in  Mithila  and  Madras  has  absolute  power  over  the  movable,  while  in 
Bombay — has  such  power  over  both  the  movable  and  immovable, 
property  of  her  father  ...  ...  ...  ...         158 

DAUGHTER'S  SON— 

succeeds,  in  default  of  a  qualified    daughter,  to  the  sole,  separate  or 

divided  property  of  his  matei-nal  grandfather  ...  .••         159 

succeeds  on  failure  of  a  father  according  to  the  Vivdda'chintdmani  ...         162 
if  more  than  one,  whether  born  of  one  or  of  several  daughters,  they 

take  equally  and /7er  caj9i7(2       ...  ...  ...  ...         162 

DEATH— 

comprehends  civil  as  well  as  physical — (See  civil  death)    ...  •••  20 

of  the  owner  combined  with  the  existence  of  the  heir  produces  herit* 
able  right  in,  and  domination  over,  the  property  of  the  deceased     • .    19,  20 

DEBTS— 

of  the  late  owner — 

comprehend  also  whatever  he  had  promised,  whatever  price  he  did 

not  pay  after  buying  a  thing,  and  whatever  he  had  mortgaged 

lor    ...  ...  •«.  ...  «••  ...  ^4v 

must  be  paid  by  the  person  receiving  his  heritage  or  property         ...         239 
should  be  paid  by  the  son  even  if  no   heritage  was  received  by  him, 

also  by  the  grandson  but  without  interest  ...  240—243 

not  positively  payable  by  the  great-grandson  and  the  rest  unless  they 

receive  the  heritage  ...  ...  ...  240— ^243 

incurred  for  immoral  uses,  the  fines  and  tolls  imposed  on  the  late 

t)wner  and  the  sum  for  which  he  was  a  surety,  are  not  payable  ...  244 
follow  his  assets :  each  heir  is  to  pay   in  proportion  to  the  property 

received  by  him,  and  in  the  case  of  an  heir's  not  getting  or  taking 

the  heritage,  he  is  not  legally  bound  to  pay  debts  of  the  deceased...  145 
may  be  apportioned  by  the  heirs  with  the  consent  of  the  creditor  ...239,  ?40 
can  be  realized  by  a  creditor  from  the  assets    of  his  debtor  even 

though  his  heir  be  a  minor    ...  ...  ...  ...         247 

should  be  paid  by  the  son  born  after  partition  in  proportion  to  the 

share  received  by  his  father  in  the  partition  with  his  other  sons  ...        247 
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of  a  person  long  absent,  incapacitated  by  old  age,  by  long  and  in- 
curable disease,  or  wholly  invoWed  in  calamity  or  distress,  &c., 
should  be  paid  by  his  son  or  another  who  manages  his  property      ...         248 

contracted  for  the  family  by  any  person  connected  therewith,  if  not 
paid  by  the  head  of  the  family,  must  be  paid  by  his  son  or  the 
person  inheriting  his  property    ...  ...  ....  ...         250 

contracted  by  any  of  the  co-parceners  of  a  joint  family  for  the  sake 
of  the  family,  must  be  repaid  by  all  the  surviving  co-heirs  ,..        253 

contracted  by  a  widow  or  the  like  for  the  liquidation  of  the  debts  of 
the  late  owner  or  for  the  performance  of  an  act  or   acts  indispens- 
ably necessary  must  be  repaid  by  the  surviving  heirs    ...  ...152,253 

DEGRADATION  (for  sin)- 

causes  exclusion  from  inheritance ...  ...  ...  •••  21 

DIGESTS— 

of  law      ...  ...  ...  ...  ...  xiv — ^xv  Pref. 

DRA'VIDA  (country  or  school  of  law)  — 

defined     ...  ...  ...  ...  ..  zvi  Pref. 

law  books  preferably  used  in —     ...  ...  ...  ...xix  Pref. 

DUTIES— 

of  an  heir :  see  charges  on  the  inheritance, 
of  a  widow  ...  ...  ...  ...  102 — 112 

E 

EMIGRATING  FAMILIES— 

are  entitled  to  the  benefit  of  the  laws  of  the  former  country  provided 
they  have  uniformly    observed    the    customary  ceremonies    and  re- 
ligious rites  ordained  by  those  laws  ...  ...  ...         229 

must  be  presumed,  until  the  contrary  be  proved,  to  have  brought  with 

them  their  laws  and  customs      ...  ...  ...  ...         229 

ENTRANCE  INTO  ANOTHER  ORDER— 

that  is,  a  condition  other  than  that  ofgrihastha,  a  civil  death  ...     21, 22 

ESCHEAT— 

for  want  of  all  (other)  heirs  ...  ...  ...  ...201,207 

EXCOMMUNICATION— 

a  civil  death  ...  ...  ...  ...  ...     20,21 

EXTINCTION  OP  WORLDLY  CONCERNS— 

causes  extinction  of  right  ...  ...  ..  ...     21,22 

F 

FATHER— 

has  equal  ownership  with  his  son  in  the  ancestral  real  estate  ...  32-^5 

cannot  without  the  consent  of  all  his  sons  and  g^randsons  alienate  any 
portion  of  the  real  property,  ancestral  or  acquired,  except  under  a 
legal  necessity  or  for  purposes  warranted  by  law  ...  •••  dS'—iS 
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can  without  the  consent  of  his  sods  and  grandsons  alienate  the  r4quir$d 
portion  of  the  estate  under  a  legal  necessity  or  for  purposes  sanction- 
ed by  law  ...  ...  ,..  ...  ...  40—43 

even  without  the  consent  of  his  sons  and  grandsons,  can,  through  affec- 
tion, make  a  gifb  of  a  moderate  portion  of  the  movable  property     ...    40, 45 

with  the  consent  of  all  his  sons  and  grandsons  can  for  any  purpose 
alienate  any  portion  of  any  property  ...  ...  ...  37 — 39 

has  absolute  power  over  his  own  acquired  movable  property  ...  65 

according  to  the  Vira-mitrodoya^  &c.,  has  absolute  power  over  the  an- 
cestral movable  property  ...  ...  ..  ...  66 

has  absolute  power  over  property  which  was  inherited  by  him  from  a 
collateral  or  maternal  lelative,  or  was  self-acquired         ...  ...     63, 57 

can  alienate  any  description  of  property  received  in  partition  with 
his  sons  and  the  rest  ...  ...  ...  ...  64 

has  absolute  power  over  any  property  if   he  has  no  son,  grandson  or 

great-grandson  whose  father  and  grandfather  are  dead  ...  ...  68 

cannot  alienate  even  the  whole  of  his  divided  or  own  acquired  pro- 
perty if  he  has  a  family  whom  he  is  bound  to  maintain  ...  60 

inherits  after  the  mother  according  to  the  law  of  the  Benares  and  Mi- 
thil&  schools,  and  before  the  mother  according  to  the  Mahiratta  and 
DrUmda  wi\iQo\B      ...  ...  ...  ...  164,168,204 

FELLOW-STUDENT  IN  THEOLOGY— (fa-6raAmacA(XH.) 

inherits  on  failure  of  a  pupil        ...  ...  ...  ...         199 

FCETUS— 

effect  of  the  existence  of —  ...  ...  ...  ...     16, 17 

when  bom  alive  has  the  rights  of  a  posthumous  son        ...  ...     16, 17 

G 

QENTILES-^^o^ro/a.; 

who  they  are —            ...                ...                 ...  178 — 180,184—188 

inherit  according  to  proximity  on  failure  of  a  brother's  son  or 

grandson                   ...                 ...                 ...  ...                 181—193 

GRANDFATHER— (paternal) 

is,  in  respect  of  alienation  of  real  property  subject  to  the  same  res- 
trictions and  rules  as  the  father  (see  father)  ...  ...     45,  46 

inherits  after  the  grandmother  according  to  the  Benares  and  Mithi- 

1&  schools  ...  ...  ...  ...  ...182,204 

inherits  after  the  sister  according  to  the  Mahratta  school  ...189,  205 

does  not  inherit  before  his  descendants  according  to  the  Smriti- 

chandrikA  •••  ...  ...  ...  •..187, 188 

OR  AN  DM  OTHER— (paternal) 

inherits  after  the  father's  descendants  and  before  the  grandfather 
according  to  the  Benares  and  Mithil&  schoola  ...  181,  205 


does  not  inherit  after  the  father's  deacendants  aocording  to  the 

&Hriti-ckandrii&  ...  ...  •.  -  187,188,205 

is  snbject  to  the  same  restrictions  as  the  widow  and  the  rest  (see 

widow,  daughter  and  mother)...  ...  •••  ...157,168 

GRANDSON— (son's  son) 

inherits  in  default  of  a  son         ...  ...  ...  ...  ^ 

if  fatherless,  takes  his  father's  share  simultaneously  with  his  uncle 

or  uncles  ...  ...  •••  ...  •••  ®* 

has  the  rights  of  a  son  (see  son.) 

GRANDSONS— 

inherit  per  stirpes     ...  ...  ...  ...  ...  92 

GREAT-GRANDFATHER— 

is,  in  respect  of  alienation  of  real  property,  subject  to  the  same  rulei 
and  restrictions  as  the  father  (see  father)  ...  ...  ...     45, 46 

inherits  after  the  great-grandmother  ...  ...  ...182,205 

does  not  inherit  as  above  according  to  the  Smriti-chandrikd  ...187, 188 

succeeds  in  default  of  the  paternal  grandfather  and  half-brother  ac- 
cording to  the  Vyavahara-mayHkha  ...  .,.  ...190,205 

GREAT-GRANDMOTHER— 

inherits  before  the  great-grandfather  according  to  the  Benares  and 
Mithild  schools        ...  ...     •  ...  ...  ...182,205 

GREAT-GRANDSON— 

inherits  in  default  of  a  son  and  grandson    ...  ...  ...     90,  91 

if  destitute  of  father  and  grandfather,  inherits  simultaneously  with 

his  uncle  or  grand-uncle  ...  ...  ...  ...  92 

GREAT  LANDED  ESTATES— (great  zemindarees) 

if  ancient,  are  succeeded  to  according  to  the  rule  or  custom  regula- 
ting the  succession  of  a  r^;*      ...  ...  ...  ...         229 

H 

HALF-BROTHER— 

not  reunited,  succeeds  in  default  of  a  whole  brother      ...  ...172  204 

HALF-BROTHERS  SON— 

succeeds  on  failure  of  a  whole  brother's  sou...  ...  ...175  204 

HEIRS— 

who  they  are —  ...  ...  ...  ...  204 207 

order  of  the  succession  of  —         ...  ...  ...  204 207 

other  than  a  sou,  grandson,  and  the  great-grandson  whose  father 
and  gi-andfather  are  dead,  have  no  right  or  power  to  restrain  bis 
(probable)  predecessor  from  alienating  at  pleasure  his  ancestral  or 
acquired  esUte        ...  ...  ...  .„  ,^^  53 
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fiERITABLE  ItlGHI?- 

of  the  son  and  grandson  accrues  by  birtb,  so  also  of  the  great- 
grandson  whose  father  and  grandfather  died  before  the  late 
owner    ..  ...  i.i  ...  ...     14,15,18,19,29 

of  other  heirs,  accrues  by  their  surviving  at  the  time  of  the  owner's 
death   ...  ...  ...  ...  ...  ...     19,20 

fiERITAGE— 

defined  ...  ...  ...  ...  ...  8 — 12 

obstructed  ...  ...  ...  ...  ...  12,13 

unobstructed  ...  ...  ...  ...  ...  12,13 

I 

ILLEGITIMATE  SON— 

begotten  by  a  ShUdra  on  his  female  slave  or  on  a  female  tkve  of  his 
slave  takes  the  whole  or  half  of  his  estate  under  dififerent  cir- 
cumstances ...  ...  ..  ...  ..,  85 

begotten  by  a  ShUdra  on  an  uumarried  Shiidrd  woman  with  whom 
carnal  connection  was  not  incestuous  is  entitled  to  take  as  above...    88,  89 

begotten  by  a  Shadra  on  a  kept- worn  an  or  continuous  concubine  is 
also  entitled  to  take  as  above  ...  ..  . «  ...  90 

begotten  by  a  twice  born  man  on  a  slave,  on  the  slave  of  his  slave, 
on  an  unmarried  ShUdrd  woman,  or  on  a  kept-woman  or  continu- 
ous concubine,  does  not  inherit,  but,  if  docile,  is  entitled  to  main- 
tenance ...  ...  ...  ...  ...  86 — 90 

INCHOATE  RIGHT—  ...  ..*  ..  ...  14  Anno. 

INCONTINENCE— See  unchastity. 

INITIATORY  CEREMONIES— 

what  are  they  and  how  many  in  number      ...  ...  ...Si36,  237 

by  whom  to  be  performed  and  in  respect  of  whom —    ...  239^237 

K 

KING  (Rdjdy^ 

takes  in  default  of  all  heirs  the  property  of  Kihatrxya»  and  Voiihyat        201 
takes  the  property  of  a  Shiidra  who  died  without  leaving  hein 
down  to  the  handhus  or  cognates  ..«  ...  ...        203 

M 

MAHRATTA  SCHOOL  (of  lavir)- 

the  law  books  preferentially  used  in —     ...  ...  t\x  Prtf. 

MAHANTS— 

or  other  like  devotees  are  succeeded  by  their  virtuocts  ptipili  or 
principal  chdas,  subject,  however,  to  the  usage  or  custom  of  the 
particular  Mathi  or  monasteries  of  each  sect.  •»«  ,#.        221 


X  IKDEX. 

not  bond  fide  retired  from    the  worldly  affairs  are  incceeded  bj 

their  B0I18  and  the  rtat  ...  ...  ...  ...        222 

MAINTENANCE— 

from  the  deceased's  estate  or  from  the  person  taking  his  es^atiB  is 
receivable  by  the  persons  whom  the  deceased  was  bound  to  support        250 

to  be  positively  supplied  from  the  late  owner's  estate  to  his  old 
mother,  father,  virtuous  wife,  infant  son,  unmarried  daughter  and 
slater,  and  to  those  relations  who  on  account  of  defects  or  by  the 
force  of  custom  are  excluded  from  inheritance  ...  ...267,  258 

to  be  supplied  to  the  widow  daughter-in-law  of  the  deceased  in 
case  of  her  being  engrafted  in  his  family  by  deceased  or  by  his 
permission  and  not  receiviug  any  property  from  her  late  husband 
or  any  otber  person  ...  ...  ...  ...         258 

not  to  be  supplied  to  the  adulterous  wife,  widow,  or  any  other 
female  whom  the  late  owner  was  otherwise  bound  to  maimtain  ...260,  261 

is  to  be  supplied  to  the  wife  or  any  member  of  the  family  (who 
must  be  supported,  but)  was  expelled  without  a  good  cause,  or 
who  for  a  just  cause  could  not  live  in  the  family        ...  ...        261 

receivable  by  the  woman  who  without  uuchaste  purposes  quitted 
the  family  house,  and  lived  with  her  parents  or  other  relations    ...        261 

not  receivable  by  the  woman  who  without  a  just  cause  resided 
elsewhere  though  she  was  directed  by  her  husband  to  be  main- 
tained in  the  family  house        ...  ...  .  .  ...         261 

receivable  by  the  sen  begotten  by  a  JBrdhmana,  K%hatriya  or 
VoUhya  on  a  female  slave  or  a  female  slave  of  his  slave,  or  kept- 
mistress,  out  of  his  father's  estate  ..  ...  ...         261 

the  amount  of— should  be  fixed  in  consideration  of  the  receiver's 
rank  and  position  in  life  as  well  as  to  the  extent  of  the  estate      ...         261 

should  be  allowed  or  not  allowed  according  to  the  custom,  if  any, 
existing  in  the  family  ...  ...  ...  ...        262 

MISSING  PERSON— 

held  to  be  dead  after  12,   15,  or  20  years,  in  reference  to  his  age 
or  relation,  from  the  date  of  his  having  been  missing...  ...  23—25 

how  to  be  treated  upon  returning  after  the  fixed  period  ...     26,  27 

MITHILA'  SCHOOL  (of  law)— 

defined      ...  ...  ...  .  •.  xv  Pref,  Note 

the  books  preferentially  used  in —  ...  xviii  Pref. 

MOTHEH- 

succeeds  in  default  of  the  daughter's  son—  ...  ...                 ...         164 

•    inherits   in   default  of   the   father  according  to    the    Vyavahdra- 

mayUkhUf  SmriCi-chandrikd        ...                  ...  ...                  ...         165 

if  unchaste,  is  not  entitled  to  inherit —          ...  ...                 ...         16d 
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if  incompetent  to  alienate  her  eon's  heritage  without  a  legal  neoes-. 
rity  or  without  the  consent  of  the  reversionary  heirs  (see  widow.)-*        160 

has  absolute  right  in,  and  power  over,  the  movables  inherited  bj 
her,  according  to  the  Mithil&  School  and  the  High  Courts  of 

Madras  and  Bombay               ...               ...               ..•  •••        160 

MORTGAGE— 

is  included  in  sale     •••              •..               ...               ...  ^         40 

0 

OUT-CASTS— 

are  not  considered  dead  as  to  the  property  acquired  after  their  de- 
gradation              •••               •••               •.•              ,.•  „•          23 

0BS£QXJI£9— (0/  the  late  owner) 

by  whom  to  be  performed  or  through  whom               ...  ...231, 232 

ORDEB  OF  SUCCESSION— 
to  the  divided  preperty — 

according  to  the  Benares  school                 ...               ...  ...        204 

according  to  the  Mithila  school                  ...               ...  ...        204 

according  to  the  Drdvida  school                ...               ...  ...167,204 

according  to  the  Mahrattd  school               ...                ...  ...172, 204 

to  the  sole  or  separately  acquired  property                  ...  ...        208 

to  the  undivided  property        ...               ...               ...  ...        214 

owner- 
Is  by  what  means       ...               ...               ...               ...  ...      1— .9 

OWNERSHIP— 

how  accrues               •..               ...               ...               .„  „,      1 — q  ^ 

of  the  father  and  son  in  the  ancestral  property,  the  same—  .,.  32 — 34  * 


FATNI'-See  widow 

definition  of—  ...  ...  ...  109—112 

employed  with  a  general  import  to  embrace  all  the  females  entitled 
to  inherit  ...  ...  ...  ...  ...        157 

PROPRIETARY  RIGHT— 

how  produced  •.  ...  ...  ...  ...      3— 6  J 

PUPILH'^AwAya.; 

inherits  on  failure  of  the  spiritual  preceptor  ...  ...        198 

if  virtuous,  succeeds  to  the  property  of  an  ascetic  ..»  ...        217 

FOWER-i 

of  a  fath«r — 
over  ancestral  and  self-acquired  real  property  ...  ...  35—37 


INDEX.  xiii 

without  the^coDient  of  all  the  sons  and  grandfoni  onlj  fo  much  of 
the  above  property  can  be  alienated  as  maj  be  necessary  for  the 
purpose  warranted  by  law    ...  ...  ...  ...  40—43 

with  the  consent  of  all  the  sons  and  grandsons — may  be  made  of 
any  portion  of  the  above  description  of  property   ...  • .  37 — 39 

th«  share  received  by— in  partition  with  his  sons  may  be  validly 
alienated  by  him...  ...  ...  ...  ...  64 

hif  a  coparcener — 

of  the  undivided  property  cannot  be  made  without  the  consent  of 
the  other  parcener  or  joint-owner  even  to  the  extent  of  the  alie- 
nor's own  share  ...  ...  ...  ...  ...  72 

may  be  made  of  the  required  portion  of  the  undivided  property 
under  a  legal  necessity  or  for  a  purpose  sanctioned  by  law  even 
without  the  consent  of  the  other  co-owner  or  co-owners    40—43,  75,  76 

may  be  made  of  any  portion  of  the  above  property  with  the  con* 
sent  of  the  other  co-owner  or  co-owners  ...  ...    38,39 

according  to  the  High  Court  of  Madras — valid  to  the  extent  of 
the  alienor's  own  share,  whilst  according  to  the  High  Court  of 
Bombay  only  the  sale  or  mortgage  of  it  is  valid,  but  not  gift  ...  77 

of  the  divided  share  of  each  parcener  is  valid  •••  ...  7$ 

BELF-ACQUIRED  REAL  PROPERTY— 

cannot  be  alienated  by  a  father  or  grandfather  without  the  consent 
of  his  son  or  grandson  except  under  a  legal  necessity  or  for 
purposes  sanctioned  by  law     ...  ...  ...  35,  28,  50 

according  to  the  late  decisions,  however,  can  be  alienated  without 
any  restriction       •••  .••  ...  •••  ...  50 — 53 

BLAVES— 

described  to  be  fifteen  kinds  of—  ...  ...  ...         88 

SAPINDAS— 

definition  of —  •••  •••  •••  ...  184,  190 — 195 

inherit  according  to  the  proximity  of  degree  ...  ...        190 

BAMA'NODAKAS— 

defined  •••  •••  •*•  •••  ...184,193 

inherit  on  failure  of  eapindas  according  to  the  proximity  of  degree...        184 

SISTER— 

inherits  after  the  paternal  grandmother  according  to  the  Uw  of 

Bombay  •••  •  •••  •••  •••        189 

BON— 

inherits  first  of  all     •••  •..  •*•  •••  •*•  82 

has  a  right  to  prohibit  and  power  to  restrain  his  father  from  mak- 
ing an  alienation  of  hereditary  real  property  without  a  legal 
necessity  or  for  purposes  not  warranted  by  law         ...  ...         47 


xiv  IKDKX. 

has  also  a  right  to  sue  to  set  adde  any  illegal  alienation  bj  his 
father  of  the  hereditary  property  ^.  ...  ...     48,49 

(See  Partition.) 

SONS— 

of  the  eame  description  inherit  in  eqoal  sharea  ...  ...  64 

HUffitinuUe,  see  illegitimate  son 

BOITS  SON— 

inherits  in  default  of  the  son       ...  ...  •••  ••-    90,91 

whose  father  is  dead,  inherits  simnltaneonsly  with  his  uncle,  if  any...  92 

has  a  right  or  power  to  prohibit  and  restrain  his  grandfather  from 
making  any  illegal  alienation  of  the  hereditary  property,  and  also 
a  right  to  sue  to  set  aside  such  alienation,  if  made     ...  ...  47^-49 

SONS'  SONS- 

whose  fathers  are  dead  inherit  per  Hirpe$  and  not  per  capUd  ...  92—97 

(See  great-grandsons.) 

SPIRITUAL  PBECOEPTOB  (A'ohdrya)^ 

inherits  on  failure  of  cognate  Idndred  .^  ...  ....        198 

STEPMOTHER— 

does  not  inherit  from  her  step-son  ...  ..•  ...         170 

STUDENT  IN  THEOLOGY  (Brahmaehdri)^ 

noiihthika  or  perpetual,  is  succeeded  by  his  spiritual  preceptor       ...        217 
vpa-hurvdna  or  temporal,  is  succeeded  by  his  father  and  the  rest    ...         217 

SUPREMACY  OR  DOMINION— 

of  a  father  over  the  joint  family  property    ...  ...  ...  67 

of  the  eldest  son  or  of  another  best  qualified  ...  ...  69 

SUSPICION  OF  INCONTINENCE— 

causes  forfeiture  of  right  to  inheritance,  but  not  to  siaintenance    ...        118 

u 

UNCHASTE— 

not  entitled  to  inherit                  ...               ...  ...               ...         ii6 

suspected  to  be — is  not  also  entitled  to  inherit,  but  to  hare  main* 

tenanoe                   ...               ...               ...  ...               ...         hq 

UNCHASTITY— 

causes  exclusion  from  inheritance  ...  ...  ...         ne 

USAGE— See  Custom. 

V 

VOLUNTARY  ABANDONMENT— 

^^^^^^-  ...  11,11 
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w 

WASTE— 

by  a  female  defined  ...  ...  ...  ...        133,134 

of  the  inherited  property,  by  a  widow  or  female,  prohibited  •..  132 — 134 
when  made  by  a  widow  or  a  female  to  the  injury  of  the  reversionary 
heir,  and  the  property  is  in  dai^ger,  the  court  of  justice  may  adopt 
Buch  measures  whereby  the  estate  may  be  secured  for  the  ultimate 
heirs,  provided  those  measures  do  not  affect  the  widow's  or 
female's  rights  as  the  then  heir  entitled  to  enjoy  the  income        ...        146 

WIDOW— 

if  a  patni  (q,  v,),  chaste,  and  capable  of  performing  Shrdddhas  and 
other  religious  acts,  inherits  from  her  husband  in  the  case  of  his 
dying  without  a  son,  grandson  and  great-grandson  (in  the  male 
line)  and  separated  from  his  co-parceners  and  not  subsequently 
re-united  with  them  ...  ...  ...  IQO — 108 

if  married  in  the  dshura  form  (that  is  by  being  bought)  does  not  in- 
herit according  to  the  Smriti-chandriidf  but  inherits  according 
to  Vira-mitrodoi/a  in  the  event  of  there  existing  no  widow  married 
in  one  of  the  approved  forms  of  marriage  ...  110,  111 

not  being  the  mother  of  a  daughter,  inherits,  according  to  the 
Smritv-chandrikd  only  the  movable  property  ...  ...        113 

being  entitled  to  inherit  not  the  undivided  but  the  divided  share 
or  the  sole  property  of  her  husband — inherits  also  such  property 
as  was  separately  acquired  or  held  by  him  or  was  vested  in 
him,  though  the  enjoyment  thereof  was  postponed  till  after  a 
contingency  ...  ...  ...  ...  ...        115 

as  heir  to  her  husband — inherits  only  such  property  as  belonged  to, 
or  was  vested  in,  him,  or  as  he  was  entitled  to,  though  not  pos- 
sessed of,  and  not  such  property  as  would  have  devolved  on  him 
had  he  out-lived  its  owner       ...  ...  ...  ..,        119 

if  unchaste,— is  entitled  neither  to  inheritance  nor  to  maintenance  ...        116 

if  suspected  of  incontinence, — is  not  entitled  to  inheritance,   but  to 

maintenance  only   ...  ...  ...  ...  ...        xiS 

if  more  than  one,  they  inherit  equally  and  simultaneously,  and  may 
divide  the  estate  among  themselves  ...  ...  ..•110,120 

(See  2  Ind.  L.  R  Cal.  pp.  270,  271.) 

upon  the  death  of  one>-the  surviving — takes  also  the  portion  held 

by  the  deceased      ...  ...  ...  ...  ...        jjq 

if  unable  to  stay  in  her  husband's  family  for  cruelty  or  any  other  just 
cause— may  betake  herself  to  the  family  of  her  father  and  the  rest, 
provided  her  change  of  residence  be  not  for  unchaste  purposes     ...         125 

generally — is  entitled  to  enjoy  the  estate  of  her  husband,  and  is  in- 
competent to  alienate  it.  ...  ...  ...  ...        123 
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may  makt  any  dispoaition  of  her  inherited  moTable  property  accord- 
ing to  the  law  of  the  MithiI4  school,  and  abo  according  to  the 
High  Conrts  of  Madras  and  Bombry  ...  ...  ...         128 

according  to  the  Benares  school, — cannot  dispose  of  the  movable  as 
well  as  the  immovable  estate  inherited  by  her,  except  under  a 
legal  necessity  or  for  purposes  warranted  by  law.        ...  ...         126 

cannot  dispose  of  at  pleasure  also  that  property  of  her  husband 
which  she  had  recovered  by  litigation  and  also  the  accumulated 
savings  of  the  income  of  the  inherited  property  and  the  property 
acquired  with  such  income       ...  ...  ...  ...131,  132 

cannot  dispose  of  any  portion  of  the  inherited  property  for  the  pay- 
ment of  her  personal  debts,  or  for  any  religious  act  which  could 
be  performed  with  the  income  of  the  property  ...  ...         139 

cannot  dispose  of  her  inherited  property  if  the  reversioners  supply 
or  agree  to  supply  to  her  the  expenses  for  her  subsistence  and 
performance  of  the  necessary  acts  ...  ...  ...         139 

not  being  a  hrdhmaniy  cannot,  even  in  the  event  of  there  being  no 
reversionary  heir,  dispose  of  her  inherited  property,  without  the 
consent  of  the  ruling  power,  for  purposes  not  warranted  by  law  ...         140 

can  dispose  of  her  inherited  property  for  any  purpose  with  the 
consent  of  those  reversionary  heirs  who  are  likely  to  be  interested 
in  disputing  it         ...  ...  ...  ...  ...139,143 

is  competent,  even  without  the  consent  of  the  reversioners,  to 
alienate  her  inherited  property  for  secular  purposes  legally  neces- 
sary, as  well  as  for  religious  purposes  warranted  by  the  shdstra     132 — 138 

can  nevertheless  alienate  only  so  much  of  the  property  as  may  be 
required  for  the  performance  of  necessary  acts  religious  or  se- 
cular, but  for  the  performance  of  an  optional  act  of  religion — can 
dispose  of  only  a  small  portion  of  the  property  ...  ...138,  139 

being  unable  to  hold  and  manage,  or  for  any  other  good  cause — may 
sunender  or  make  over  the  property  to  the  then  next  reversionary 
heir,  or,  with  his  consent,  to  the  heir  next  after  him  ...  ...         143 

resigning  the  worldly  concerns,  or  voluntarily  abandoning  the 
estate  inherited  by  her,  it  descends  at  once  to  the  then  next 
reversionary  heir    ...  ...  ...  ...  ...143,144 

if  without  the  consent  of  the  reversionary  heirs,— alienate  her  in- 
herited  property  for  purposes  not  warranted  by  law,  the  alienation 
so  made  is  illegal  and  may  be  invalidated  by  the  reversionary  heir  1^4 
alienation  by— being  set  aside,  the  property  should  revert  to  her, 
if  she  have  not  already  committed  any  act  involving  forfeiture 
of  her  right  of  inheritance      ...  ...  ...  ,,^         ^^^ 
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if  waste  is  made  by— to  the  injury  of  the  reversionary  heirs  and  the 
property  is  in  danger,  the  Dispensers  of  Justice  may  adopt  such 
measures  whereby  the  estate  may  be  secured  to  the  ultimate  heirs  145 

alienation  or  traasfer  by — whether  for  an  allowable  cause  or  other- 
wise, should,  according  to  the  modern  Judges  of  British  India, 
remain  intact  until  her  death,  the  reversionary  heir  may,  however, 
institute  a  suit  even  during  the  life-time  of  the  widow  to  declare 
that  the  conveyance  was  executed  for  causes  not  allowable,  and 
is,  therefore,  not  binding  beyond  her  life ;  and  also  for  reme- 
dy against  the  grantee  to  prevent  waste  or  destruction  of  the 
property...  ...  ...  ...  ...  .„         145 


YATl—See  Ascetic. 


ZAMINDARI— 


ancient  and  great  is  succeeded  to  by  custom...  ...  ...        228 


INDEX 
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PRECEDENTS. 


Page. 
A'CHA'RYA  (spiritual  teacher)— 

is  au  heir,  not  a  guru  ...  ...  ...  ...        539 

ACTS— 

of  a  Government  officer  wheu  bind  the  Government      ...  ...        260 

ADOPTED  SON— 

has  all  the  righta  and  privileges  of  a  son  born  ...  ...  16—19 

is  vested  with  property  immediately  after  his  adoption  •..  18 

has  equally  a  vested  right  in  that  property  which  was  purchased 
with  the  income  of  the  ancestral  estates  before  his  adoption  as  he 
has  in  any  other  immovable  property  which  the  father  had  it  in 
his  power  to  alienate,  but  which  he  did  not  alienate  ...  18 

is  equally  entitled  with  his  father  as  well  to  the  profits  of  ances- 
tral property  as  to  the  property  itself  from  the  moment  of  his 
adoption  ...  ...  ...  ...  ...  18 

adoption- 
Is  tantamount  to  the  birth  of  a  son  to  the  adopter  (See  adoption)    ...  18 

ALIEN  ATION— f 6y  gift,  soli  or  otherwise.) 
by  a  father — 

of  immovable  ancestral  property  without  the  consent  of  his  sons, 
except  under  a  legal  necessity  or  for  purposes  warranted  by  law, 
illegal  ...  ...     6,  52—59, 116, 118,  133, 136,  136,  138,  160 

of  self-acquired  immovable  property,  to  the  prejudice  of  his  sons, 
except  under  a  legal  necessity  or  for  purposes  warranted  by  law, 
prohibited      ...  ...  ...  ...     93,  94,  116,  121,  122 

without  the  consent  of  his  son  of  such  ancestral  immovable  pro« 
perty  as  is  by  custom  impartible  and  descends  to  his  eldest  son, 
is  void,  unless  it  is  justified  by  family  necessity      ...  ...  86 

made  after  the  birth  of  a  son  without  the  consent  of  the  son, 
unless  for  a  purpose  justified  by  the  Hindd  law  as  a  legal 
necessity,  will  not  bind  the  son  ...  ...  ...  49 

of  immovable  anoestral  property  without  the  consent  of  his  son 
and  grandson,  is  invalid,  and  can  be  stayed  or  set  aside  by 
them,  but  by  no  one  else        ...     6,  101,  102,  104,  105,  107,  108,  123,  124 
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may  be  questioned  by  a  son,  but  it  will  have  to  be  seen  whether 
the was  made  for  purposes  which  justify  it       ...  ...  78 

made  with  the  consent  of  his  son  cannot  be  questioned  by  the 
grandson  ...  ...  •••  ...  ...         129 

of  the  required  portion  of  the  inherited  property  made  under  a 
legal  necessity  or  for  purposes  warranted  by  law,  Talid,  even 
without  the  consent  of  his  son        ...  ...  61 — 83,  105,  183 

to  justify— of  ancestral  property,  a  legal  necessity  for  the  sale 

must  be  strictly  proved  to  have  existed  ,„  ...  79 

of  the  ancestral  property  reasonably  made  for  the  purpose  of  dis- 
charging a  debt  of  his  which  does  not  fall  within  the  exception 
is  one  of  those  spoken  of  and  authorized  as  "  unavoidable"  by 
the  mitdksJiard,  Chap  I,  Sect  i,  §  28,  29  ...  ...         176 

without  the  consent  of  his  son,  of  property  self-acquired,  or  re- 
ceived  in  partition  with  his  son,  or  inherited  from  a  collateral  or 
maternal  relation,  valid,  and  cannot  be  stayed  or  set  aside  by 
the  son  and  the  rest  ...  83,  90,  92,  95—97,  110,  118,  121 

of  movable  property,  whether  ancestral  or  acquired,  is  valid  for 

any  purpose  without  the  consent  of  his  son  ...  121, 122 

of  the  whole  ancestral  or  self-acquired  movable  property  in  favor 

of  one  son  to  the  exclusion  of  his  other  son  or  sons,  invalid  44, 117,626 

consented  to  or  ratified  by    all  his   sons    and    grandsons,  legal 

and  valid  ...  ...  ...        44, 49—56, 86,  103,  105,  173 

destitute  of  male  issue,  of  his  sole,  separate  or  divided  property 
is  valid  (See  father)  ...  ...  ...       107—110,  123, 179 

by  a  member  of  an  undivided  family — 

without  the  consent  of  his  co-sharer,  invalid,  even  to  the  extent  of 
the  alienoi-'s  own  share,  unless  made  under  a  legal  necessity  or 
for   purposes  warranted  by  lav/  35,  122,  123,  133,  135,  136,  138, 

147,  149-161,  181,  186 
without  the  consent  of  his  co-sharers,  of  the  share  of  the  family 
property  to  which,  if  partition  took  place,  he  (the  alienor)  would 
be  individually  entitled,  allowable  according  to  the  law    as 
administered  in  Madras  and  Bombay  ...     139—147,  162,  189—192 

of  any  portion  with  the  consent  of  the  co-sharers,  valid  ...         135 

without  the  consent  of  his  co-sharers  of  the  required  portion  of 
the  joint  estate  under  a  legal  necessity  or  for  purposes  warrant* 
ed  by  law,  is  valid  and  binding  upon  them  105,  136 — 138,  283, 

...  ...  ...  ♦..  .••  285-^287,  194 

by  a  man  destitute  of  male  issue  of  his  sole,  divided,  self  acquired, 
or  separate  property  valid  for  any  purpose,  provided  it  does 
not  affect  the  maintenance  of  his  family  whom  he  was  bound 
tu  buj>povt         ...  ...  ...  ...     179,  191—194,  123 
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by  a  widow  or  a  female  of  her  inherited  propei'ty-'(^et  widow) 
generally  prohibited  240,  260—268}  277—292,  404,407,410,411,416— 

418,  424,  427,  436,  462--472 
allowed  under  a  legal  necessity  or  for  purposes  warranted  by 
law  or  with  the  consent  of  those  reversionary  heirs  who  are 
interested  in  disputing—  260,  267,  278,  288,  292—294,  340, 

307—330,  383,  407, 408,  410,  411 

by  way  of  surrender  to  the  reversionary  heir,  allowed        ...        295 — 306 
without  a  legal  necessity,  or  an  allowable  cause,  and  not  consent- 
ed to,  or  ratified,  by  the  reversionary  heir,  invalid        ...    278,  288,  332, 

340, 352—357,  372,  373,  385—388,  407,  416,  424 

ANCESTRAL  PROPERTY— (See  alienation) 

defined        ...  ...  ...  ...  ...  18, 112,  134,  135 

which  descends  to  a  father  under  the  mitdkthard  law  is  not  exempt- 
ed from  liability  because  a  son  is  born  to  him,  unless  the  debt  is 
illegal  or  has  been  contracted  for  an  immoral  purpose,  in  which 
case,  the  son  may  not  be  under  any  pious  obligation  to  pay  it  72,146 

cannot  be  alienated  by  a  father  without  the  consent  of  his  son  ex- 
cept under  a  legal  necessity  or  purposes  warranted  by  law      .     6,  52 — 59, 

81,  118,  133, 135,  136, 138,  160,  189,  190 

APOSTACY—(from  Hindti  faith) 

causes  the  property  acquired  (by  the  apostate)  before  the  conversion 
to  devolve  on  the  Hindti  heirs,  and  that  subsequently  acquired 
to  devolve  according  to  the  law  of  the  new  faith        ...  ...  40 

ASCETIC— (see  Mohant  and  Yati). 

a  mere  life-tenant  cannot  alter  the  succession  to  an  endowment  by 
an  act  of  his  own  in  connection  with  the  status  under  which  he 
acquired  the  trust  ...  ...  ...  ...  ...        556 

B 

BANDHUS— (See  cognates.) 

BROTHER— 

takes  the  undivided  estate  of  his  deceased  brother  in  default  of  his 

father,  and  to  the  exclusion  of  his  widow,  daughter,  daughter's 

sou,  and  mother    ...  ...  ...  ...  ...        473 

of  the  whole  blood  excludes  a  half-brother  ...  ..        474 

of  the  half-blood  inherits  the  undivided    share  of   his  deceased 

half-brother  to  the  exclusion  of  the  deceased*s  widow  and  the  rest        474 
inherits  the  divided  share  of  his  deceased  half-brother  in  default  of 

his  widow  and  to  the  exclusion  of  his  uterine  brother's  son         ...        474 
if  an  illegitimate  son  of  a  Shudra,  inherits  from  his  brother  of  the 

same  description     ...  ...  ...  ...  ...        473 
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BROTHER'S  SON— 

has  no  right  whatever  iu  the  ancestral  property  of  his  uncle   until 

after  the  death  of  the  latter     ...  ...  .^  107—109 

has  no  right  to  sue  to  set  aside  the  alienation  by  his  uncle  of  his 

divided  ancestral  property       ...  .-  ...  107 — 109 

inherits  the  undivided  property  of  his  uncle  to  the  exclusion  of  his 

widow  and  the  rest  ..  ...  ...  474^475 

represents  his  father  in  the  undivided  estate  and  equally  with  his 

surviving  uncle  inherits  the  share  of  a  deceased  uncle  35,  635 — 647 

BROTHER'S  GRANDSON— 

succeeds  in  default  of  all  (the  above)  heirs  ...  ...  ...         475 

BROTHER'S  DAUGHTER'S  SON— 

succeeds  as  an  heir,  under  the  Mitdkskardy  in  the  absence  of  nearer 

neirs      t«.  ...  ...  ••«  ...  .«•         02S«7 

BOIRA'GF— (See  Mohant) 

is  not  necessarily  such  a  religions  devotee  that  his  goods  are  inherited 
by  his  pupil  in  the  event  of  intestacy       ...  ...  ...         539 

G 

CAUSE  OP  ACTION— 

to  the  son  accrues  when  possession  is  taken  by  the  purchaser  from 
his  father*  A  new  cause  of  action  does  not  accrue  upon  the  sub- 
sequent birth  of  a  younger  brother,  either  to  the  elder  brother 
alone  or  to  him  and  to  his  brother  jointly  ...  ...  6 

CHARGES  ON  THE  INHERITANCE— 

are  Obsequies  of  the  late  proprietor.  Initiation  of  his  children.  Pay- 
ment of  his  debts,  and  Maintenances  of  those  persons  whom  he 
was  bound  to  support  ...  307,  311,  316,  484,  634,  588— 6'25 

CHELA'— 

is  the   heir  of  a  deceased  Mahant,  and,  as  such,  is  entitled  to  a 

certificate  ...  ...  ...  ...  ...         556 

COGNATES— 

how  many  classes  or  descriptions  of  ...  ...  525, 526 

inherit  iu  default  of  Samdnodakas  or  kindred  connected  by  a  liba- 
tion of  water  ...  ...  ...  ...  ...         503 

list  of — given  in  article  1,  Section  6,  chapter  ii  of  the  Mitdkshard  is 
not  exhaustive,  but  simply  illustrative  of  the  position  that  there 
are  three  classes  of  bandkiUy  and,  as  such,  entitled  to  inherit  in  pre- 
ference to  the  King,  who  cannot  take  to  the  prejudice  of  a  nmter- 
nal  uncle  and  maternal  great-uncle  ...  ...  ...         522 

in  the  absence  of  nearer  relatives,  a  man  (as  a  cognate)  may  be 
heir  to  his  mother's  brother  as  regards  property  subject  to  the 
Mitdkshard  ...  ..,  ...  ,^  ...         505 
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fathei'^s  sister's  son  is  not  entitled  as  a to  the  inheritance  so 

long  as  there  is  a  gotrqfa  or  gentile  which  term  includes  all  those 
descended  from  the  same  primitive  stock  as  far  as  the  fourteenth 
generation  ...  ...  ...  ...  ...        531 

CONSENT— (See  alienation) 

may  be  express  or  implied  ...  ...  ...  ...86,190 

of  all  the  sons  is  necessary  to  the  validity  of  an  alienation  by  a 
father  of  the  immovable  ancestral  property  without  a  legal  neces- 
sity or  an  allowable  cause  ...        63,  69,  103, 105,  122,  136,  173, 190 

of  all  the  co-sharers  is  necessrry  to  the  validity  of  alienation  of  any 
portion  of  joint  property  made  without  a  legal  necessity  or  an  al- 
lowable cause  ...  ..•  ...    122,136,138,173,190,191 

is  not  necessary  to  the  validity  of  an  alienation  by  a  man  destitute 
of  male  issue,  of  his  sole,  divided  or  separate  property      ...  107—110,  123 

of  such  reversioners  as  are  likely  to  be  interested  in  disputing,  is 
necessary  to  the  alienation  by  a  widow  or  a  female  of  her  inheri- 
ted property  without  a  legal  necessity  or  an  allowable  cause  (See 
loidow)  ...  ...  ...  ...  ...  ...   288 — 294 

given  at  the  very  time,  or  afterwards,  renders  the  alienation  valid  86, 103, 302 

CONCEPTION— 

is  not  the  cause  of  proprietary  right  :  a  child  in  the  womb  takes  no 
estate.  In  cases  where,  when  the  succession  opens  out,  a  female 
of  the  family  has  conceived,  the  inheritance  remains  in  abeyance 
until  the  result  of  the  conception  is  ascertained.  If  it  should  be 
still-born,  the  estate  goes  not  to  his  heir,  but  to  the  heir  of  the 
last  owner  ...  ...  ...  ...  ...    15,16. 

CO-PARCENER- 

defined    ..  ...  ...  ...  ...  ...        481 

rights  of—  ...  ...  ...  ...     35,149,481—485 

inherits  the  undivided  property  of  his  undivided  parcener  to  the  ex- 
clusion of  his  female  heirs  and  daughter's  son  ...  244,  443,  481 — 485 

CO-PARCENERSHIP  or  CO-PARCENERY— 

exists  between  the  different  members  of  an  undivided  family,  and 

survivorship  follows  upon  it    ...  35,  149,  232,  244,  443,  481,  635—647 

COUSIN— 

in  the  second  degree  excludes  a  third  ...  ...  475,  481—485 

CUSTOM  or  USAGE— 

ancient,  invariable  and  established  by  clear  and  positive  proof,  over- 
rides the  usual  law  of  inheritance  ...  ...  660 — 573 

which  has  not  been  judicially  recognised,  cannot  prevail  against  the 

distinct  authority  ...  ...  ...  ..  ...        562 

in  order  that  a may  have  the  force  of  law,  it  must  be  shown  to 

have  existed  from  time  immemorial  ...  ...  ...        560 


Xxiv  INDEX. 

if  an  estate  has  not  invariably  devolved  entire  on  the  chief  Leir, 
bat  has  been  occasionally  held  by  several  heirs  conjointly,  the  plea 

of  family — in  bar  of  a  partition  cannot  be  maintained  ...         561 

particular— or  ktUdchdr  must  be  proved  in  every  case  in  which  de- 
parture from  the  ordinary  law  of  succession  and  inheritance  is 
relied  on  •••  •••  •••  •••  •••  562 

ancient  zemindarees  are  by — indivisible       ...  ..  ...         562 

of  impartibility  must  be  strictly  proved  in  order  to  control  the 
operation  of  the  ordinary  Hindti  law  of  succession.  The  fact  that 
an  estate  has  not  been  partitioned  for  six  or  seven  generations, 
does  not  deprive  the  members  of  the  family  to  which  it  jointly 
belongs  of  their  right  of  partition  ...  ...  ...         570 

on  the  suit  of  two  sons  of  the  original  grantee  to  participate  with 
their  nephew,  judgment  was  given  against  them,  the  zemiodaree 
being  one  of  those  estates  not  liable  to  division,  recognised  in 
Begulation  XI  of  1793.  Provision  was  made  in  that  regulation 
for  the  future  abolition  of  the  custom,  and  it  was  enacted  that 
after  the  1st  of  June  1874,  such  estates  should  descend  according 
to  the  Muhammedan  and  Hindu  laws  of  inheritance  ..  ...562,  563 

the  rdj  or  zemindaree  of  Ramnugur  being  an  ancestral  impartible 
estate,  and  the  family  an  undivided  family  governed  by  the  A/i- 
tdkshard,  the  plaintiff  as  eldest  male  heir  was  entitled  to  the 
dignity  and  estates  of  the  family  in  preference  to  the  mother  of 
the  late  infant  Rdjd  and  widow  of  his  father  the  last  actual  Rdjd  483,  563 

according  to  the — prevalent  in  certain  mountainous  estates  of  Tip- 
pera,  the  ordinary  rules  of  inheritance  do  not  prevail,  and  the 
individual  of  the  family  designated  "  Jobraj"  (Jubardf)  and  failing 
him,  the  individual  called  Burra  Thakoor  (bard-thdl-ur)  succeeds 
to  the  estate  and  title  of  5^yd  ...  ...  ...         572 

where  a  custom  is  proved  to  exist  it  supersedes  the  general  law,  but 
the  general  law  still  regulates  all  beyond  the  custom  ...  ...         573 

of  succession  of  the  eldest  son  by  right  of  primogeniture  upheld 
or  allowed  to  prevail  ...  ...  ...  573,574 — 576 

where  by— of  the  country  or  family  of  the  parties  claiming  certain 
prerogatives  and  property,  it  was  customary  that  such  should 
vest  in  the  senior  male  of  a  particular  branch  of  the  family^  held 
that  a  testamentary  disposition  in  favor  of  any  other  member  was 
void  and  of  no  effect  ...  ...  ...  „.         .'S77 

by  the — of  a  Hindti  family  no  distinction  being  made  between  the 
issue  of  a  Sitgyi  marriage  and  Lyahi  marriage,  held  that  the  isBue 
of  a  Sugyi  wife  first  married  was  entitled  to  inherit  the  property 
of  the  grand -father  in  priority  to  the  issue  of  the  son  of  a  sub- 
sequent Zya^»  wife  ...  ,     ...  ...  ...         578 
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among  the  Jumboo  Brahmins,  if  a  man  die  leaving  a  danghter 
aud  no  male  issue,  the  daughter  and  her  daughter  would  inherit 
the  property  even  where  undivided,  and  not  cousins  or  collateral 
relations,  who  could  only  succeed  on  failure  of  all  other  heirs  ; 
as  it  is  the  —  of  the  caste  for  women  to  succeed,  whether  the 
family  be  divided  or  undivided  ...  ...  ,..        573 

property  might  by — be  divided  according  to  the  number  of  wives 
without  any  reference  to  the  number  of  the  sons  they  bore  had 
such — been  proved  to  have  existed  in  the  family       ...  ...        579 

where  by  the  established — of  any  country  or  province  the  right  of 
succession  may  be  preserved  to  illegitimate  children  as  well  as  to 
those  born  in  wedlock  or  adopted,  such — is  to  be  adhered  to       ...        578 

CREDITOR-(See  debt) 

is  bound  to  enquire  beforehand  and  show  for  what  purpose  the 
loan  was  contracted  ...  ...  ...  ...        628 

is  not  bound  to  see  the  application  of  the  money,  if  he  lent  it  after 
reasonable  enquiry  and  hond  fidt  believing  that  it  will  be  properly 
expended  (See  mortgagee)        ...  ...  ...  ...        633 

CROWN  (R6jd)- 

has  the  same  power  of  protecting  its  interest  as  an  heir  by  impeach- 
ing any  injurious  alienation  by  the  widow  where  for  want  of 
heirs,  the  property,  so  far  as  it  has  not  been  lawfully  disposed  of 
by  her,  passes  to  the—  ...  ...  ...  ...        260 

on  the  death  of  a  Brahmin  (whether  sacerdotal  or  not)  without  heir, 
the  Sovereign  power  in  British  India  is  entitled  to  take  his  estate 
by  escheat  subject,  however,  to  the  trusts  and  charges  previously 
affecting  the  estate...  ...  ...  ...  ...        534 

D 

DAUGHTER— 4Bee  widow.) 

succeeds  on  failure  of  widows  where  the  property  is  divided  or  se- 
parate ...  ...  ...  412,413,443,446,484 

•  unmarried,  takes  the  whole  inheritance  in  preference  to  others       ...416,  445 

marrried  but  unendowed^  inherits  to  the  exclusion  of  the— en- 
dowed ...  ...  ...  ...  ...  ...415,416 

unchaste,  is  excluded  from  inheritance         ...  .•.  ...        447 

has  no  power  to  alienate  ancestral  property,  except  for  an  allowable 
cause,  to  the  detriment  of  the  other  heirs  of  her  father  ...424 — 427 

in  Bombay, — takes  absolutely  the  property  of  her  father,  both  mov- 
able and  immovable,  which,  on  her  death,  descends,  as  stiidhan,  to 
he)'  own  heirs,  and  not  to  those  of  her  father  ,.«  ...420, 428 

if  more  than  one,  they  take  equally,  and  upon  the  death  of  any  of 
them,  the  others,  who  survive  her,  take  as  heirs  to  their  father 
the  portion  held  by  the  deceased  ...  427,  433—442,  444,  448 
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DAUGHTER'S  SON— 

inherits  the  estate  of  his  grandfather  in  default  of  his  daughter 
where  the  family  is  separate  or  the  property  is  divided,  or  separ- 
ately acquired  or  possessed  of  ...  ...  448^-460, 484 

if  more  than  one,  they  equally  take  per  capitd  ...  ...        448 

cannot  claim  where  his  mother  or  any  other  qualified   daughter  of 
his  maternal  grandfather  is  living  ...  ...  ... 448/459 

DEBT— 

contracted  hy  a  father — 

cannot  be  made  a  charge  on  the  son's  interest  in  the  ancestral 
property  unless  the  purpose  for  which  it  was  contracted  justi- 
fied him  in  so  doing  ...  ...  ...  ...         628 

if  not  illegal,  or  contracted  for   an  immoral  purpose,  is  payable 

from  the  ancestral  property  though  a  son  is  born   ...  72,  176,  614 

if  contracted  for  a  purpose  >  immoral  or  otherwise  illegal,  the 
Mon  may  not  be  under  any  obligation  to  pay  it  ...  72,  176,  626,  627,  632 

if  not  paid  by  the  debtor  must  be  paid  by  his  heir  and  successor 
whether  a  widow  or  any  other  person   ...  ...  311 — 318 

it  is  a  moral  obligation  to  pay  a contracted  by  the  father 

for  his  separate  account.  But  one  contracted  by  him  for  the 
common  concern  binds  his  son,  and  those  who  were  not  pre- 
viously separated  by  a  partition  of  effects  and  debts  ...  72,  624 

to  exonerate  himself  from  payment  of — the  son  must  decline  the 
succession  to  the  patrimony.  And  the'  insolvent  estate  being 
thus  abandoned  to  the  creditors,  is  taken  by  them  alone,  and 
no  one  renders  himself  liable  for  debts  without  assets  ...        624 

heirs  are  liable  for  the— of  their  predecessor  to  the  extent  of  the 
property  which  they  have  inherited       ...  ...  618,  620,  622 

a  roan's  property  is  liable  for  his — and  property  desceiMb  to  an 
heir  burtheued  with  the  debts  of  the  ancestor         ...  ...        615 

there  is  nothing  in  the  Hiudd  law  to  show  that  the  property  of 
a  deceased  person  is  so  hypothecated  for  his — as  to  prevent  his 
heir  from  disposing  of  it  to  a  third  party,  who  has  purchased 
it  in  good  faith  and  for  valuable  consideration.  The  creditor 
may  hold  the  heir  personally  liable  for  the  debt,  but  he  can- 
not follow  the  property        ...  ...  ...  ...        617 

incurred  in  conducting  the  shrddh  of  a  father,  must  be  paid  by  a 
son,  whether  he  is  of  age,  or  a  minor,  or  a  posthumous  son      ...        614 

of  an  ascetic  follows  his  assets  in  the  hands  of  his  representatives        621 

of  a  missing  person  must  be  paid  by  those  in  possession  of  his 
estate  without  waiting  twelve  years  for  his  re-appearance        ...        623 

contracted  by  a  widow  for  necessary  or  spiritual  purposes  must 

be  paid  by  her  husband's  heirs  „.  ...  ,.        40S 
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contracted  by  a  son  for  the  family  support,  conduct  of  religious 
observances  which  were  incumbent  on  the  family,  or  promised 
by  the  father,  roust  be  liquidated  by  the  father     ...  ...        623 

a  minor  cannot  be  called  upon  to  pay  the — of  his  grandfather 

until  he  have  attained  the  age  of  sixteen  ...  ...        625 

a  woman  is  not  in  general  liable  for  the— of  her  husband.  But 
if  she,  or  any  other  person,  possess  assets  of  the  debtor,  his 
— must  be  discharged  out  of  such  funds ;  and  this  whether 
enough  remain  or  not  for  her  maintenance  ...  ...        625 

takes  precedence  of  the  widow's  claim  for  maintenance  ...        657 

DECLARATION  OF  RIGHT— 

by  whom  may  be  obtained  and  under  what  circumstances    ..  54,  104,  160, 

343,  368,  369,  371,  385,  387 
DISPOSITION— See  Alienation. 

E 

EMIGRATING  FAMILIES— 

settling  in  foreign  countries  shall  not  be  deprived  of  the  benefit  of 
the  laws  of  their  former  countries  provided  they  adhered  to  their 
customs,  usages  and  religious  ceremonies  ...  581—588 

must  be  presumed,  until  the  contrary  be  proved,  to  have  brought 
with  them  their  laws  and  customs  ...  ..«  ...        587 

ESCHEAT—  .o  ...  ...  ...  .,.477,534 

P 

FATHER— 

cannot  without  the  consent  of  all  his  sons  alienate  any  part  of  the 

ancestral  property  except  for  a  sufBicient  cause  ...  6,  44—60,  105,  116,  117, 

122,  173 

cannot  give  away  the  whole  or  almost  the  whole  of  ancestral  proper- 
ty, movable  or  immovable,  to  one  son  to  the  exclusion  of  his 
other  son  or  sons    ...  ...  ...  ...  44,117,620 

has  no  power  to  settle  ancestral  property  by  conveyance  in  his  life- 
time, or  by  a  will  to  take  effect  after  his  death,  without  the  con- 
sent of  cUl  his  sons  living  at  the  time,  and  another  son  afterwards 
born,  no  subsequent  assent  of  the  former  would  be  binding  on 
the  latter  ...  ...  ...  „  ...  53 

under  the  law  of  Mithild  as  well  as  of  the  Jliidh/iard^ia  only  joint 
owner  with  his  sons  of  the  ancestral  estate,  and  can  only  exercise 
the  power  of  alienation  in  the  case  of  a  minor  son  existing  at  the 
time  under  circumstances  of  legal  necessity  ...  ..,  ^3 

may  give  a  small  part  of  the  ancestral  estate  for  a  piooa  purpose 
without  the  consent  of  sons    ...  ...  ...  ...         59 


xxviii  IKDSZ. 

can  without  the  conseut  of  his  sodb  alienate  the  requirid  portion 
of  any  property  under  a  necessity  or  for  purposes  warranted  by  law  6,  M, 
66,61—63,  72,  81,  79,93,  94, 106,  118,  122, 136—138, 176, 181—186 

may  mortgage  for  payment  of  Government  reyenue,  if  necessary, 
and  transfer  by  mortgage  to  clear  off  old  debts  and  pay  for  a  mar- 
nage    ••«  •••  •••  •••  •••  •••t)i,  \>2S 

cannot  alienate  immovable  property  whether  ancestral  or  acquired 
to  the  prejudice  of  his  sons  except  under  urgent  necessity  93,  94,  121, 122 

can  alienate  any  portion  of  any  property  with  the  consent  of  all  hia 
sons  ...  ...  ...  49,-66, 86,  103,  116—118, 173 

can  without  the  consent  of  his  sons  alienate  property  acquired  by 
himself,  inherited  from  a  collateral  or  maternal  relation,  or  received 
in  partition  with  his  sons  (See  alienations)  ...  90—93, 95,  97 

is  not  justified  in  charging  his  son's  interest  in  the  ancestral  immov- 
able property  for  a  loan  not  proved  to  have  been  contracted  for 
a  purpose  warranted  by  law     „  ...  ...  ...        628 

inherits  in  right  of  his  sou  ...  ...  ...  ...         472 

FATHER'S  SISTER'S  SON— ( See  cognates.) 

G 

GHATWALI  TENURE- 

is  succeeded  to  by  custom  or  usage  .     ...  ...  574—576 

is  indivisible  ...  ...  ...  ...  ...         576 

GHATWALS— 

duties  of—  ...  ...  M.  ...  ...        577 

succeed  by  custom  or  usage        ...  ...  ...  574—577 

GIFT— (See  alienation) 

by  a  co-parcener  of  his  share  in  the  undivided  estate  is  invalid  even 

in  Madras  and  Bombay  ...  ...  ...  146 149 

through  affection  may  be  made  of  movable  property  to  any  relation  93 

of  a  man's  own  acquisition  is  valid  though  made  on  hia  death-bed  95 97,  ii» 

by  a  father  of  his  entire  property  is  legal  though  he  may  have 
another  daughter  and  brother's  son.  The  other  daughter,  if 
unmarried,  is  entitled  to  her  nuptial  expenses  ...  ...         119 

GOSSAIN-(See  Mohunt.) 

GENTILES  {gotraja)^ 

definition  or  description  of —      ...  ...  ...  ...494  495 

must  be  exhausted  before  cognates  can  succeed  ...  ...        49s 


INDEX.  XXUt 

claimants  (as — )  to  the  iuheritance  as  far  as  the  seyeath  and  even 
the  fourteenth  in  descent  in  the  male  line  from  a  common 
ancestor  are  preferable  to  the  cousin  by  the  mother's  side  of  the 
deceased  proprietor  ...  ...  ...  ...        496 

the  claim  of  the  paternal  kindred  who  are  sapindas  (which  relation 
includes  the  descendants  of  the  paternal  ancestor  in  the  sixth 
degree)  are  preferable  to  those  of  maternal  cognates  ...  ...        496 

the  great-great-great-grandson  of  the  great-great-great-grandfather 
of  the  deceased  is  entitled  to  succession  as  one  of  the —  ...        493 

a  male  descendant  in  the  Qfth  degree  from  the  great-grandfather  of 
the  prospositus  succeeds  (as  a — )  to  the  exclusion  of  the  sister's  son        495 

descendants  in  the  paternal  line  in  the  sixth  degree  are  (as—)  pre- 
ferable to  one  claiming  as  the  cousin  on  the  mother's  side  ...        497 

great-grandsons  of  the  paternal  uncle  of  a  deceased  Hindti  were 
(as — )  held  to  be  entitled  to  his  immovable  property  to  the 
exclusion  of  his  great  nephews  by  the  mother's  side ...  ...        497 

sons  of  the  great-grandfather  of  the  deceased  held  to  be  entitled  in 
preference  to  the  widow  of  his  elder  brother,  sisters  and  their  sons        497 

a  brother's  grandson  (as  one  of — )  may  be  an  heir         ...  ...        498 

Sect.  5  chapter  ii  of  the  Mitdkshard  was  not  intended  to  be  an 
exhaustive  enumeration  of  the — {gotrajas),  but  only  a  statement 
of  the  order  in  which  they  would  inherit,  and  does  not,  therefore, 
limit  the  inheritance  to  the  grandsons  of  the  grandsons  of  the 
paternal  great-grandfather       ...  ...  ...  ...        498 

in  Bombay  the  wives  of  gotraja  sapindas  and  Samdnodakas  have 
rights  of  iuheritance  co-extensive  with  those  of  their  husbands, 
immediately  after  whom  they  succeed      ...  ...  ...        655 

GRANDMOTHER— 

has  no  pre-existing  right  except  a  right  to  maintenance  ...    1, 605 

See  Maintenance  and  Partition 

GRANDSON  (son's  son)  - 

if  fatherless,  inheiita  equally  and  simultaneously  with  his   paternal 

uncle  (if  any)        ...  ...  ...  ...  196, 217, 222 

if  more  than  one,  the  grandsons  take  per  stirpes  ...  ...        223 

in  the  ancesti-al  property  has  the  same  right  and  power  as  a  son  has 
(See  son)  ...  ...  ...  ...6,107,111,219,477 

of  a  paternal  uncle  is  excluded  by  a  brother's  son  (See  gentiles)    ...        478 
grandson  of  the  great-grandfather  of  the   grandfather  of  the  de- 
ceased inherits  in  preference  to  his  father^s  sister's  son  ...        498 

GREAT-GRANDSON— 

if  without  a  father  and  grandfather,  inherits  simultaneously  with 

the  late  owner's  son  and  grandson  (if  any)  ...  219,  223,  517 

if  more  than  one,  the  great-grandsons  take  per  stirpes  •••  ...        223 

is  included  among  near  heirs      ,,«  .„     .        ...  ...       501 
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GREAT-GREAT-QREAT-aRANDSON— 

of  the  great-great-great-graodfather  of  the  deceased  ia  entitled  to 
succesaioii  as  oue  of  the  gentiles  (See  gentiles)  ...  ,..        493 

H-L 

HEIRS— 

of  a  founder  have  common  right  to  the  use  of  a  building  relinquish- 
ed for  a  place  of  worship^  not  so  the  heirs  of  a  purohit  of  the 
founder ...  ...  •••  •••  •••  ...        553 

ILLEGITIMATE  SON— 
of  a  ShUdra^ 
by  a  female  slave  will  inherit  (the  whole  estate)  if  there  be  no 
other  heirs  down  to  the  daughter's  son,  and    half,  if  there  be 

such  heir  ...  ...  199,220,224,648,649 

by  a  kept- woman  or  continuous  concubine  are  on  the  same  level 

as  to  inheritance  as  the  issue  by  a  female  slave      ...  212,  226,  649 

if  offspring  of  an  incestuous  intercourse  does  not  inherit  ...        214 

by  a  Shiidrd  woman,  to  inherit  property  of  his  father  or  a  share  iu 
it,  the  woman  should  be  an  unmarried  oue  ...  ...        649 

of  a  mau  of  one  of  the  regenerate  tribes  is  not  entitled  to  the  in- 
heritance, but  to  maintenance  out  of  his  deceased  father's  estate  199,  213, 

221,225,648,649 
inherits  from  a  brother  of  the  same  description         ...  ...        473 

of  any  caste  may  inherit  if  there  be  such  custom      ...  ...578,  649 

INCHOATE  RIGHT— 

accrues  to  a  sou  from  the  time  of  his  birth,  in  the  property  in  posses- 
sion of  his  father  ...  ...  ...  ...  ...        107 

INHERITANCE— 

cannot  remain  in  abeyance  for  an  unbegotten  heir  (such  not   being 
a  posthumous  son.)    The  succession  must  vest  in  the  heir  existing 
at  the  time  of  the  death  of  the  person  whose  inheritance  descends  16 

JAINS- 

are  governed  by  the  Hindd  law  of  inheritance  applicable  in   that 
part  of  the  country  in  which  the  property  is  situate  ...  ...232,  435 

KHATTRI  OR  KSHATTRI'— 

such  class  held  not  have  lost  caste,  and  sunk  into  the  Shtidra  class...        199 
LIMITATION— 

in  a  suit  to  set  aside  an  alienation  by  the  father — runs  from  the 
date  of  alienation  or  of  possession  under  it,  unless  the  son  was 
under  a  legal  disability  owing  to  minority  at  the  time  of  the 
alienation  ...       \       ...  ...  „.  ...  49 

M 

MAINTENANCE— 

females  are  only  entitled  to — iu  the  case  of  the  property  being  the 
joint  property  of  au  undivided  family       ...  31,  43,  231, 482—485 
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of  a  widow  where  she  does  not  i&herit  is  a  charge  upon  the  family 
estate  in  whosesoever  hands  the  estate  may  fall         ...  ...596|  599 

the  heir  who  takes  and  hecomes  possessed  of  the  estate  of  the 
deceased  must  be  held  to  continue  to  be  primarily  responsible 
both  in  person  and  property  for  the — of  the  widow,  even  though 
he  should  have  fiiiudulently  transferred  that  estate,  or  otherwise 
have  improperly  wasted  it       •«.  ...  ...  ...        599 

a  widow  is  not  bound  to  reside  in  her  deceased  husband's  family- 
house  ;  and  she  does  not  forfeit  her  right  to out  of  her 

husband's  estate  by  going  to  reside  elsewhere  unless  she  leaves 
her  husband's  house  for  the  purpose  of  unchastity,  or  any  other 
improper  purpose  ...  ...  •••  ...  589, 599, 600 

separation  from  her  husband's  family  does  not  deprive  a  Hindti 
widow  of  her  right  to  claim— from  them,  if  she  happen  to  be  in 
needy  circumstances  «..  ...  ...  ...        600 

mere  unkindness  short  of  cnielty  would  not  be  sufficient  justifica- 
tion for  a  wife  in  leaving  her  husband's  house  ...  ...        600 

an  expelled  wife  id  not  entitled  to  have  a  share,  but— out  of  her 
husband's  property ...  ...  ...  ...  .„  60 

there  is  no  provision  for  alimony  in  the  Hindti  law,  but  only  for —  ...        608 
son's  widow  has  no  legal  claim  upon  the  father  (of  her  husband) 
for— (See  son's  widow)  ...  ...  ...  ...        605 

son's  widow  is  entitled  to — ^so  long  as  she  leads  a  chaste  life  ...        605 

on  a  division  of  ancestral  estate,  the  grandmother  is  entitled  to — ••.        605 
property  purchased  from  the  heir  with  notice  that  a  widow  is 
entitled  to  be  maintained  out  of  it,  continues  while  in  the  hands 
of  the  purchaser  to  be  charged  with  that —  ...  ...        600 

the  lien  of  a  Hindti  widow  for — out  of  the  estate  of  her  deceased 
husband  is  not  a  charge  on  that  estate  in  the  hands  of  a  bo7id  fide 
purchaser  irrespective  of  notice  of  such  lien.  A  Hindti  widow 
before  she  can  enforcV  her  charge  for— against  the  property  of 
her  deceased  husband  in  the  hands  of  a  purchaser  from  his  heir, 
must  show  that  there  is  no  property  of  the  deceased  in  the  hands 
of  the  heir  ...  ...  ...  ...  ...        667 

a  widow's  claim  to — ^upon  an  estate  does  not  necessarily  render  the 
sale  of  the  property  subversive  of  her  right  .••  ...        ^02 

an  adulteress,  divorced  by  her  husband^  or  living  apart  from  him, 
is  not  entitled  to—  ...  ...  ...  ...        605 

See  Vyava8thd'darpana  (2ud  Ed.)  p.  392. 

a  daughter  living  apart  from  her  father  for  no  sufficient  cause  can- 
not sue  him  for —  ...  ...  ...  ...        605 

a  son  could  not  evict  the  widow  ^of  his  father)  without  providing 
some  other  dwelling  for  her    ...  ...  ...  ...        605 
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a  Hindd  widow  who  resided  with  her  husband  and  members  of  his 
family  in  the  family  dwelling  house,  cannot  be  ousted  by  the  auc- 
tion purchaser  of  the  rights  and  interests  in  the  house  of  her 
husband's  nephew  ...  ...  ...  ...        658 

a  Hindti  widow  is  not  entitled  to  be  maintained  by  her  husband's 
relatives  merely  because  of  the  relationship  between  them  and 
her  husband  ..;  ...  ...  •••  ...        659 

a  son,  whether  adopted  or  begotten,  can  claim— of  his  father  until 
put  into  possession  of  his  share  of  the  ancestral  prop  Hy  ...        606 

according  to  the  Hindd  or  Jain  law,  a  father  is  not  bouni  to  main- 
tain his  grown-up  son  ...  ...  ...  ...        606 

illegitimate  son  of  a  person  belonging  to  one  of  the  regenerate 

tribes  is  entitled  to— only      ...  ...  199,608,611,648—650 

illegitimate  son  of  a  ShiUira  by  a  concubine  not  being  a  slave  is 

entitled  to—  ...  ...  ...  •••  606, 648—650 

the  widow  of  a  nephew  is  entitled  to — only  from  his  uncles  with 
whom  he  was  in  partnership  ...  ..  ...  ...        610 

a  son  succeeding  to  his  father's  estate  must  maintain  his  step- 
mother and  her  daughter        ..•  ...  ...  ...        610 

where  the  widow  of  a  Hindd  is  excluded  by  law  from  inheriting 
her  husband's  property,  the  courts  are  authorized  to  fix  the — re- 
ceivable by  her  from  her  husband's  heirs  with  reference  to  the 
circumstances  of  the  family    ...  ...  ...  ...589,  596 

a  civil  court  has  power  to  fix  the  rate  of.— payable  by  a  husband  to 
his  wife  where  she  for  a  lawful  cause  is  residing  apart  from  him, 
and  to  make  order  that— at  that  rate  shall  be  paid  in  future,  sub- 
ject to  be  set  aside  or  modified  according  to  circumstances  ...        604 

on  what  principle— for  a  widow  should  be  awarded        ...  ...        602 

it  is  not  necessary  that  a  widow  should  be  maintained  in  the  same 

state  in  which  her  husband  would  maintain  her         ...  ...        603 

the  question  of  the  adequacy  of—granted  to  widows  and  daughters 
depends  on  each  case  on  its  own  peculiar  circumstances  ...589,  603 

arrears  of— may  be  awarded       ...  ...  .,.  ...589,607 

right  of— bequeathed  to  a  person  is  not  affected  by  private  arrange- 
ment   ...  ...  ...  ...  ...  ...        607 

sale  by  a  widow  of  her  husband's  property  is  valid,  if  necessary 
for  her—  ...  ...  ...  ...  ...        612 

a  widow  cannot  alienate  for  any  purpose  the  property  entrusted  to 
her  solely  that  she  may  from  its  profits  maintain  herself  ...        607 

a  widow's  right  to — out  of  lands  which  belonged  to  her  husband 
and  have  devolved  on  her  son,  is  purely  a  personal  right  which 
cannot  be  sold  in  execution  of  a  decree  or  otherwise  transferred  ...        607 
MIGRATION- (See  emigrating  families.) 
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MISCELLANEOUS  CASES— 

respecting  a  widow  and  others    ...  ...  ...  393—400 

MISSINQ  PERSON— 

after  twelve  years  is  to  be  presumed  as  dead    ...  ...     28—30,  37'«-39 

if  in  the  first  period  of  life,  the  rights  are  directed  after  twenty 
years,  if  of  middle  age,  after  fifteen  years,  but  if  in  the  latter 
period  of  life,  after  twelve ;  if  a  father,  after  fifteen  years  „.        43 

MORTGAGE~(See  alienation,  and  sale.)  » 

MORTGAGEE— 

acquiring  by  operation  of  law  the  possession  of  an  estate  mortgaged 
by  a  Hindti  father  without^  the  son's  consent  is  bound  to  enquire 
whether  the  debt  on  account  of  which  the  mortgage  is  given  was 
legally  necessary  or  not  ...  ...  ...  ...  79 

acting  in  good  faith,  eflfect  of—   ...  ...  ,„  ...    79,80 

duties  of  (See  purchaser}  ...  •••  ...  ««.  79,496 

MOHUNT,  SANYA'Sr  or  GOSSAI'N— 

is  succeeded  by  his  principal  ckeld  or  disciple  according  to  the  usage 
of  the  muth  or  monastery  to  which  he  belongs  ...  642 — 554 

usage  of —  ...  ...  ...  ...         544, 547  notes. 

such  usage  must  be  adhered  to  in  preference  to  any  other  mode  of 
succession,  nor  any  relinquishment  or  device  by  the  incumbent  in 
favor  of  another  person  operate  further  than  a  nomination,  which 
to  avail  must  be  confiritaed  by  the  usual  mode  of  election  ...        555 

in  charge  of  an  endowment  with  only  a  life  interest  in  the  property, 
cannot  create  an  interest  superior  to  his  own,  or  except  under 
the  most  extraordinary  pressure  and  for  the  distinct  benefit  of  the 
endowment  bind  his  successor  in  office     ...  •••  ..•        555 

or  an  ascetic,  a  mere  life-tenant,  cannot  alter  the  succession  belong- 
ing to  ascetics,  by  an  act  of  his  own         .,,  ...  ...        556 

causes  or  defects  which  disquaUfy  a— for  succession  to  the  ofece 

01"^      •••  •••  •••  •••  ...  at*        548 

or  Bdirdgiy  having  still  retained  the  style  or  title  of  **  H^'d'^  and 
mixed  in  the  worldly  affairs  and  continued  with  his  family,  does 
not  become  an  ascetic  or  religious  devotee,  to  such  an  extent  as  to 
exclude  his  adopted  son  from  succeeding  to  his  property,  whether 
acquired  before  or  after  his  becoming  a  6otrtf^  ...  ...        557 

MOTHER— 

has  no  pre-existing  right  in  the  estate  except  a  right  of  maintenance  1 

inherits  in  defSetult  of  sons,  widow,  daughter  (and  daughter's  son)    ...279,  462 
has  not  absolute  property  in  the  estate,  which  after  her  death 

descends  not  to  her  ht^irs,  but  to  those  of  her  sou      •••  462, 466, 469 

in  Bombay — has  a  life  interest  in  the  immovable,  and  an  absolute 

power  over  the  movable,  property  inherited  from  her  father        ...        467 
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PARTITION- 

defiuitioQ  of—  ...  •••  •••  •••  •••  * 

MC6rtaiiiiiieiit  of—    ...  •••  •••  •••  ••     *>*3* 

PRIMOQENITUBE— 

right  of —  ...  •••  ••  •••  673—575 

PRIORITY  OF  BIRTH— 

how  to  be  ascertained  ...  ...  ..  .-.        573 

PROPERTY— 

immovable  even  though  self-acquired  cannot  be  given  away  (alienat- 
ed) by  a  mau  without  the  consent  of  his  sona  ...  93, 94,  ISS 
self-acqaired,  can  be  given  away  (See  alienation)            ...               43,  95—97 
recovered  by  one's  own  exertions  may  be  given  away  by  him  at 
pleasure                 ...               ...               ..•               ...  ••#         98 

PURCHASER— 

of  a  portion  of  undivided  family-property  from  any  of  its  members, 

duties  of—  ...  ...  ,-  ...  72,79,80 

from  a  widow  or  female  of  her  inherited  property,  duties  of  889—392 

B 

RAJ  OB  PRINCIPALITY— 

descends  by  custom  ...  ...  ...  ...  562  et  ieq. 

BAJ-PCOTS— 

of  central  India  held  to  be  of  the  khattri  class.  The  right  to  snoces- 
■ion  to  the  Haj  or  Zemindary  was  to  be  determined  by  the  custom 
or  usage  of  that  clasb  ...  ...  ...  ...         199 

RATIFICATION— 

of  alienation  by  a  co-sharer  or  co-sharers  of  the  undivided  property 
rentiers  it  valid      ...  ...  ...  ...  ...86,103 

of  alienation  by  a  widow  of  her  inherited  property  by  the  reversioner 
interested  in  disputing  it  renders  it  valid  ...  ...  ...        302 

RELINQUISHMENT— 

of  property  or  all  connection  with  worldly  aflfairs,  causes  extinction 
of  right  ...  ...  ...  ...  22 — 27 

REVERSIONER,  or  REVERSIONARY  HEIR— 

who  they  are,  and  when  they  succeed... 240,  260—268,  277,  278,  288,  262,  364 
rights,  powers  and  duties  of  (See  declaration)  ...  343,  353,  348,  360,  362,  364 

—369,  372,  388,  408—410, 

RETIREMENT  FROM  THE  WORLD— 

is  civil  death  ...  ...  ...  ...  ...    37,296 

operates  a.s  natural  death  ...  ...  ...  ...  38 


nn>xx.  xjLxr 

RIGHT— 

of  a  ton — 
ia  the  auceatrai  aud  paternal  property,  is  by  birth    ...  6, 15, 42, 64 

iu  the  ancestral  property,  is  equal  to  that  of  his  father  ...    16, 49 

of  an  after-born  son  to  share  as  a  co-parcener  the  divided  pro- 
perty depends  upon  his  mother  being  pregnant  with  him  at  the 
time  of  partition  ...  ,.,  „  ...  16 

proprietary — is  created  by  birth  aud  not  by  conception  ...  16 

son's  or  grandsou's^f  prohibition  to  his  unseparated  father  or 
grandfather  making  a  gift  or  sale  of  effects  inherited  from  his 
grandfather  cannot  be  exercised  in  favor  of  an  unborn  son      ...  16 

to  restrain  his  father  from  alienating  ancestral  property  without  a 

legal  necessity  or  allowable  cause  ..  6, 101, 102,  104,  106, 110, 113 

of  inheritance  of  parties  whose  father's  death  preceded  that  of 
the  late  owner  held  to  have  lapsed         ...  ...  ,    .  .  19 

s 

BALE— (See  cUiencUion.) 

of  undivided  ancestral  property  by  a  father  without  a  legal  necessity 
and  without  the  consent  of  all  the  co-sharers,  is  invalid  ...66-^60, 

104,  123,  116-118,  181 
of  a  joint  undivided  property  by  one  member  or  partner  without  a 
legal  necessity  or  without  the  consent  of  the  rest,  invalid  ...  104,  106, 133, 

149,173,181,186 
of  undivided  property  even  by  a  single  member  of  the  joint  family  is 

valid,  if  made  for  the  family,  or  for  a  legal  necessity  105,  149, 186, 186,  187 

of  only  so  much  of  the  property  as  is  sufficient  to  meet  the  claim,  is 
valid,  and  where  the  whole  of  the  estate  or  a  larger  portion  than 
absolutely  required  is  sold,  it  must  be  shown  by  the  purchaser  that 
the  money  required  to  pay  off  the  claim  could  not  be  raised  other- 
wise        •••  •••  •••  •••  •••  61v^l 

of  a  man's  entire  property  valid  under  what  circumstances  ...        117 

by  a  guardian  valid  under  what  circumstances  ...  ...        129 

of  ancestral  property  merely  for  the  purpose  of  procuring  funds 
to  purchase  other  property  formerly  belonging  to  the  family, 
cannot  of  itself  be  considered  a  sale  for  any  of  the  necessary 
purposes  sanctioned  by  law     ...  ...  ...  ...  79 

by  the  eldest  of  several  brothers  of  the  paternal  property,  for  the 
maintenance  of  his  minor  brothers,  for  the  performance  of  their 
initiatory  ceremonies  and  so  forth ;  for  the  ezquial  rites  of  his 
father,  for  the  discharge  of  the  debts  incurred  by  the  father  valid        620 
by  a  wife  of  her  insane  husband's  estate,  when  valid    ...  ...        408 

6y  a  widow  or  female  — 
of  her  inherited  property,  (See  alienation,  and  widow.) 


SAMA'NODAEAS— 

defined    ...  ...  ...  •••  .•.  .,,        497 

taheiit  in  default  of  Sapinda^    ...  ...  ...  ...        498 

SAPINDAS— 

who  they  are  ...  ...  ...  ...  ..510,511 

aiSTER— 

inherits  in  de&ult  of  the  graudmotjier  according  to  the  law  as 
current  in  Bombay  ...         i  ...  275,  467  486 — 492 

if.  unmarried  is  entitled  to  her  nuptia^ expenses  ...  ...        199 

SISTER'S  SON— 

may  inherit  in  the  absence  of  nearer  rations  ...  ...505, 528 

SON— 

signifies  descendants  down  to  the  great-grandson  in  the  male  line  58,  219, 477 

has  by  birth  a  right  in  the  anoestnd  property,  and  has  a  right 
during  his  father's  life-time  to  compM  a  partition  of  such  pro- 
perty  ...  ...  ...  ...  ...       6,15,42,49,54 

may  not  only  prohibit  his  father  from  alienating  ancestral  property 
without  a  legal  necessity  or  a  sufficient  cause,  but  may  sue  to  set 
aside  such  alienation        ...  ...  ...  6, 99—102,  54,  104, 105 

has  an  equal  right  with  his  father  in  the  ancestral  property    ...  6, 15,  49, 59 

acquires  a  right  only  in  the  property  which  belonged  to  his  father 
at  the  time  of  his  (the  son's)  birth,  and  has  no  claim  or  right  to 
the  property  of  which  a  bond  fide  sale  or  disposition,  effectual  as 
against  the  father,  has  been  made  long  before  he  was  bom  ...6,  15,  49 

has  no  right  to  set  aside  alienation  of  ancestral  property  if  the  alien- 
ation was  made  before  his  birth  ...  ...  ...6,  15,  49 

if  after-born,  his  right  to  share,  as  a  parcener,  the  divided  property, 
depends  upon  his  mother  being  pregnant  with  him  at  the  time  of 
the  partition  ...  ...  ...  ...  ...  15 

equally  with  his  father  is  entitled  as  well  to  the  profits  of  ancestral 
property  as  to  the  property  itself,  from  the  moment  of  his  birth...  18 

under  the  Mitdkshard  law—- is  with  his  father  in  the  position  of  a 
joint  family,  and  when  ancestral  estates  are  admitted  to  exist,  the 
presumption  of  the  law  is  that  all  the  pcj>p^ty  they  are  in  posses- 
sion of  is  joint  property  ...  ...  ...  ...  18 

who  from  his  birth  acquires  a  vested  interest  in  the  ancestral 
property,  may  sue  to  obtain  a  declaration  that  sales  by  his  father 
without  the  son's  consent  are,  as  against  him,  void  and  inoperative 
to  pnss  or  to  affect  any  rights  possessed  by  him  in  the  property,  still 
in  the  father's  hands,  is  ancestral  property,  and  cannot  therefore 
be  alienated  by  the  father,  except  under  the  cu*cum8tances  recog- 
nized by  the  MUdhhard  law  as  justifying  alienation,  and  with  the 
consent  of  those  whose  consent  by  law  is  requisite     ...  49  54, 104 
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suing  to  set  aside  an  (illegal)  alienation  made  by  his  father  is  entitled 
to  a  declaration  that  the  alienation  h  void  altogether.  Suing  in 
the  father's  life*time,  on  behalf  of  the  family,  may  be  entitled  to 
a  decree  ...  ...  ...  ...    I04>  ieK)>  181,  182 

is  entitled  to  recover  from  a  purchaser  ancestral  property  io^roperlj^ 
sold  by  tbQ  £atheir  provided  he  has  not  ratiAsd  the  sale ;  but  if  it  ifei 
proved  that  the«--got  the  benefit  of  his  ahaia  of  the  parchaee* 
money,  he  must  refund  the  share  of  the  ptt«ohas0>  money  before 
he  can  recover  his  shanaof  the  property  sold     ...  83,  84,  86, 108, 181, 182 

has*  a  vested  interest  in  the  ancestral  property,  which  interest  is 
saleable  at  any  time  in  satisfaction  of  claims  against-^  .„        1.14. 

is  the  first  heir  ...  ...  ...  ...  ...        195. 

if  more  than  one,  the  sons  iitherit  equally     ...  ...  198, 199,  222 

if  with  a  fatherless  grandson,— inherits  simultaneously  with  him  ...  195, 222 

illegitimate—See  illegitimate  son. 

SON'S  SON-^(See  grandaos) 

SON»^  WIDOW— 

whose  husband  died  before  his  father  is  only  entitled  to*  suitable 
mainteuaqoe,  and  to- any  personal  propei'ty  of  which  her  husband 
bad  posfeasion  during  his  life,  but  not  to  the^  inheritaucjB  of  her 
father-in-law  (See  Jfoin^^nanctfJI         ...  ...  •••31,34,35 

STEP-BBOTHER— 

inherits  in  default  of  a  uterine  broths  by  whom  he  is  excluded  ...  473 — 475 

STEP-MOTHER— 

cannot  iuherit  from  her  step-son...  „.  ...  ...        653 

SUPREMACY  or  DOMINION^ 

of  the  father  or  another  over  joint,  property      ...       42, 105, 126—131, 633 

n 

UNDIVIDED  PARCENER— 

cannot  without,  the  consent  of  his  co-parcener  or  co-owner  mort- 
gage or  otherwise  alienafo  any  portion  of  the  joint  estate  even  to 
tbe  extent  of  his  own  share,  ejusept  under  a  legal  necessity  ...  6, 133^-439, 

147—161, 181, 188 

can  without  the  consent  of  his  co-parcei^r  aliem^te-  the  required 
portion  of  the  joint  property  under  a  legal  necessity  or  for  a 
purpose  warranted  by  law  ..,    81, 106>  122>  123, 138,  183, 185—187 

in  the  Presidencies  of   Madras  and  Bombay— may,  without   the 
assent  of  his  co-par.cener>  alienate  not  by  gift,  but  by  sale  or 
otherwise  his  share  in  the  undivided  fan^ly  e^tate^  iqovable  or 
immovable  ...  ...  ...  ...  139— 14Qp  162,  189 


if 

i 

I 


xzxnii  niDEZ. 


takes  the  share  of  his  deoeased  parcener  to  the  exolosion  of  his 

widow^aiidHhe  rest                  ...  35,  36,  41—43,  149,  473—475,481—485 

represents  his  deceased  father  and  sonless  grandfather  in  the  un- 
divided property    ...                ...  35,  36,  149,  473  --475,  635 — 647 

UNMARRIED— 

daughter  takes  the  whole  of  her  father's  divided  or  separate  property, 
but  is  entitled  only  to  maintenance  in  the  case  of  his  property 
I  being  joint  and  undivided       ...  ...  ...  424-427,484 

sister  as  well  as  daughter  is  entitled  to  support  and  her  nuptial  ex- 
T  penses  ...  ...  ...  ...  ...119,199 

;  USAGE— See  custom 

^  UTERINE  BROTHER— See  brother. 

*  w 

WASTE— 

by  a  widow  or  female  heiress  when  proved,  or  actually  imminent, 
should  be  remedied  by  a  court  of  justice      ...  ...  352^360 

WIDOW  (Patni)-^ 

the  word^is  employed  with  a  general  import  to  embrace  all  the  fe- 
males entitled  to  inherit  ...  ...  ..     417,427,433,435 

inherits  in  default  of  sons,  grandsons,  and  great-grandsons,  her 
husband's  property  held  in  severalty,  but  where  it  is  held  in  co- 
parcenary,— ^is  only  entitled  to  maintenance  out  of  it  ...  43,  227 — 241  243, 

260,400,401,473—484 
I  ia  entitled  to  the  accumulations  of  the  income  of  her  husband's 

esw&ve    ...  ...  ...  ...  ...  ...         Ttaxj 

is  entitled  also  to  that  property  which  her  husband  died  entitled  to, 
or  had  a  vested  right  in,  or  which  was  separately  acquired  by 
him  ...  ...  ...  ...     240,244,245—251,443 

is  no  heir  to  her  husband*s  brother  or  his  widow,  after  his  or  her 

death     ...  .  ...  ...  ...  242, 243 

if  unchaste,  is  not  entitled  to  inheritance      ...  ...  251—253, 402,  403 

if  suspected  of  incontinence  upon  a  good  ground,  is  not  entitled 
to  inheritance,  but  to  maintenance  only  ...  251 — 258 

onoe  vested  with  the  right  of  inheritance  is  not  liable  to  be  divested 
of  it  unless  her  subsequent  incontinence  were  accompanied  by 
degradation,  that  civil  death     ...  ...  ...  ...         25 S 

is  not  bound  to  live  in  the  family-house  and  with  the  kindred  of  her 
husband,  who  have  no  right  to  compel  her  to  live  with  them  ; 
and  the—-  does  not  forfeit  her  right  to  property  or  maiutenatlce 
merely  on  account  of  her  going  and  residing  with  her  family,  or 
leaving  her  husband's  house  from  any  other  cause  than  unchaste 
or  improper  purposes  ...  ...  ...  258,58'^ 
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if  more  tban  one,  the  widows  inherit  aimultaneooaly  and  divide  and 
take  the  estate  in  equal  shares  ...  ...  255—259, 278, 403 

(See  S  Ind.  L.  R.  Cal.  pp.  270,  271.) 

if  one-— dies  after  iuheriting  her  husband's  estate,  the  whole  survives 
to  the  rsAt,  that  is,  the  portion  held  by  the  deceased— goes  to  the 
sarviviug  widow  or  widows,  upon  whose  death  it  devolves  on  the 
collateral  or  reversionary  heirs  of  the  husbaDd  ...     259, 260,  278, 403 

though  a — fully  represents  the  estate,  and  takes  as  heir,  she  takes  a 
special  or  qualified  estate,  that  is  a  restricted  estate  of  inheritance : 
she  cannot  of  her  own  will,  that  is  without  the  consent  of  her 
husband's  heirs,  alienate  the  movable  and  immovable  property  of 
her  husband  except  for  special  purposes  ...    240^260—268, 

278, 288, 404, 407,  408, 410, 41 1, 489 

eannot  alienate  at  pleasure  also  the  accumulated  savings  of  the 
income  of  her  husband's  property,  the  property  acquired  with 
such  income,  also  such  property  of  her  husband  as  she  recovered 
by  law-suit,  and  also  the  immovable  property  that  was  given  to  her 
by  her  husband.  (  But  see  pp.  651,  652) ...  267,  2^)8,  278,  285,  92,  406,  407 

has  no  power  to  alienate  as  itri-dhan  her  husband's  estate,  as  it  does 

not  become  her  itri-dhan^  but  devolves  at  her  death  on  hU  heirs...    275 

278,  286,  288 

aooording  to  the  law  as  current  in  Mithil& — can  consume  or  alienate 
the  movables,  but  is  restricted  from  alienating  the  immovable 
property  inherited  from  her  husband        ...  ...  272, 273 

in  Madras  and  Bombay  also^can  alienate  the  movable,  but  not  the 
immovable  property,  inherited  from  her  husband,  without  a  legal 
necessity  or  allowable  cause     ...  ...  ...273—277,410,411 

k'sstriotions  on  her  power  to  alienate  are  indispensable  from  her 
estate    and  independent  of  the  existence  of  heirs    capable    of 
taking  on  her  death...  ...  ...  ...        260 

^  a  man  dying  without  known  heirs  of  her  husband  may  convey 

absolutely  against  all  but  the  King  ...  .-  ...260, 267 

^Nin  without  the  consent  of  the  reversionary  heirt  alienate  the  nquir' 
ed  portion,  and  no  more,  of  her  husband's  property  for  the  per* 
formanoe  of  aots  religions  or  secular  that  are  indispensably 
necessary^  bat  for  the  performance  of  the  optional  religious  acts — 
can  alienate  only  a  small  portion       ...   260,  288-^294,  307—330,  340, 367, 

383,  407,  408,  410 
^itk  the  consent  of  those  reversionaiy  heirs  who  are  likely  to  be 
interested  in  disputiug,  can  alienate  any  portion  of  her  husband's 
property  for  any  purpose  ...     260,  274,  275,  278,  288,  292- 294, 410 

m  surrender  or  relinquish  to  the  next  reversionary  heir  or  with 
Mdn  oooseiit  to  the  second  reversionary  heir  the  property  inherited 
Iby  her  from  her  husband         ...  ...  ...  S95— 306 
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•  can  efifect  a  cotnpromise  •«.  ...  ...  •••   '    327 

alienation  by  a — of  her  husband's  property  without  an  allowable 
cause  or  legal  necessity  and  without  the  consent  of  thd  reTersiooarj 
heirs  is  invalid        ...  ...  ^.  888^  832--342, 383, 406 

alienation  by  a — ^being  invalidated,  the  property. so  alienated  should 
revert  to  the  widow,  and  not  to  the  reversionary  heirs  dT  her 
husband  ...  ...  ...  ...  862—362 

making  waste  and  likely  to  make  waste,  may  be  deprived  of  posses- 
P  sion  of  the  inherited  property,  though  not  the  enjoyment  of  the 

income  thereof      .••  •••  ...  ...  253 — 302 

a  conveyahoe  by  a— for  other  than  allowable  causes,  of  property 
which  descended  to  her  from  her  husband,  is  not  an  act  of  waste, 
which  destroys  the  widow's  estate,  and  vests  the  property  in  the 
reversionary  heirs  and  the  conveyance  is  binding  during  the 
widow's  life.  The  reversionary  heirs  will  not  be  precluded  even 
during  the  life  of  the  widow  from  commencing  a  suit  to  declare 
that  the  conveyance  was  executed  for  causes  not  allowable,  and 
ifl,  therefore,  not  binding  beyond  the  widow's  life,  nor  will  the 
revendonaiy  heirs  be  deprived,  during  the  widow's  life,  of  their 
remedy  against  the  grantee  to  prevent  waste  or  destruction  of 
the  property,  whether  movable  or  immovable  ...  342—351 

is  not  a  trustee  for  the  heirs,  but  fully  represents  the  estate  with  a 
limited  power  of  alienation,  and  adverse  possession  which  bars 
a  widow,  bars  the  heir  after  her  ...  ...  345, 383 


YATI— (ascetic) 

is  succeeded  by  his  Shuh^a,  and  not  by  his  cheld  ...  ...        539 


ZEMIITDAItlES  or  RENT-BEARINQ  LANDED  ESTATES— 

if  ancient,  are  succeeded  by  the  family  custom  (Kuldchdr)        ...  562  et  seq. 


The  End. 
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